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COURT RULES. 



CiaCUIT C0X7BT OF UNITED STATES, 



Eastern District of Pennsylvania. 

ADDITIONAL RULE OF COURT. 

Ordered, that Additional Rules in Equity, Nob. IX., X., XL, and 
XV., be and they are hereby repealed; and that for Equity Rule 
XVin., adopted May 24, 1899, and the amendment thereto made 
February 20, 1900, there shall be substituted the following 

ADDITIONAL EJQUITY RULE NO. . 

The plaintiff shall in every case file with the clerk of this court, 
at least thirty days before argument on pleadings and proofs, five 
copies of a printed brief, and shall at the same time furnish five 
copies thereof to opposing counsel. This brief shall include a state- 
ment of the facts claimed by the plaintiff to be established by the 
evidence. The statement shall be positive, not argumentative. It 
shall follow an orderly method, and shall be divided into paragraphs 
consecutively numbered. As a rule, no paragraph shall contain more 
than one fact; but when any fact is claimed to be inferable from 
other facts, the primary facts and the ultimate fact deduced there- 
from shall all be distinctly stated and in the same paragraph. 

The defendant shall, within fifteen days thereafter, file with the 
clerk five copies of a printed brief, and shall at the same time fur- 
nish five copies thereof to opposing counsel. This brief shall include 
a statement of the facts claimed by the defendant to be established 
by the evidence, which statement shaU conform to the requirements 
above prescribed with respect to the plaintiff's statement, and shall 
separately set forth, first, an admission or denial of each of the facts 
asserted in the plaintiff's statement; and, second, such other facts 
as the defendant claims to have been established. 

The plaintiff may, at his option, within five days thereafter, file 
five copies of a brief in reply, and shall at the same time furnish five 
copies thereof to opposing counsel. This brief shall contain a state- 
ment of the admission or denial of each of the facts set up for the 
first time in the defendant's statement. The said reply brief and 
the statement contained therein must, however, be strictly respon- 
sive to the new matter contained in the brief and statement of the 
defendant. In any case where the statements herein provided for 
shall not have been filed by either party, the facts stated in the 
statement of the opposite party will be taken as admitted. 
105 F, (ill) 
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The respective statements of fact must be printed at the begin- 
ning of the briefs; and, in discussing the evidence, giving the rea- 
sons why the facts proposed shotdd or should not be regarded as es- 
tablished, the briefs of each counsel shall follow the order adopted 
in the said statements of fact respectively, supporting first his own 
propositions, and afterwards attacking the propositions of his op- 
ponents. Each brief shall also contain a separate and distinctly 
enumerated statement of the legal propositions relied on, supported 
by such arguments and citation of authorities as counsel may deem 
appropriate; but the legal arguments shall, as far as possible, pur- 
sue the order of the statements of fact. 

The counsel on both sides may at any time before final hearing, 
by written stipulation filed with the clerk, agree upon the reference 
of the issues in the case to a master, and may agree by such stipula- 
tion that the person selected shall also act- as examiner. 

It will be the duty of the master to find all the material facts 
and to state his legal conclusions, subject in all respects to the re- 
view by the court upon exceptions to his report, which shall be filed 
as required by rule 83. Exceptions to the report of such a master 
may be ordered down by either counsel' on any day appointed for 
the hearing, upon fifteen days' notice to the other side. Where a 
master is appointed, compliance with the foregoing provisions re- 
specting the filing of briefs and statements of fact will not be 
requisite. 

February 19, 1901. 
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FEDERAL REPORTER, VOLUME 105. 

JUDGES 

OF THE 

UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



FIRST CIRCUIT. 

Hon. HORACE ORAT. Circuit Justice Washington, D. C. 

Hon. LB BARON B. COLT. Circuit Judge Bristol. R. L 

Hon. WILLIAM L. PUTNAM, Cipcult Judge.... PortUnd, Me. 

Hon. NATHAN WEBB, District Judge, Maine Portland, Me. 

Hon. EDGAR ALDRICH, District Judge, New Hampshire Littleton, N. H. 

Hon. FRANCIS C. LOWELL, District Judge, MassachusetU Boston, Mass. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. L 

SECOND CIRCUIT. 

Hon. RUFUSW. PBCKHAM, Circuit Justice Washington, D. C. 

Hon. WILLIAM J. WALLACE, Circuit Judge Albany. N. Y. 

Hon. B. HENRY LACOMBE, Circuit Judge New York, N. Y. 

Hon. NATHANIEL SHIPMAN, Circuit Judge Hartford, Conn. 

Hon. WILLIAM K. TOWNSEND, District Judge, Connecticut New Haven, Conn. 

Hon. ALFRED C. COXB, District Judge, N. D. New York Utlca. N. Y. 

Hon. ADDISON BROWN, District Judge, S. D. New York New York, N. Y. 

Hon. EDWARD B. THOMAS, District Judge, B. D. New York.... 29 Liberty St, New York. 

Hon. HOYT H. WHEELER. District Judge. Vermont Brattleboro, Vf 

Hon. JOHN R. HAZEL. District Judge, W. D. New York. Buffalo, N. Y. 

' THIRD CIRCUIT. 

Hon. GEORGE BHIRAS. Jr., Circuit Justice Washington, D. C. 

Hon. MARCUS W. ACHESON, Circuit Judge Pittsburgh, Pa. 

Hon. GEORGE M. DALLAS, Circuit Judge Philadelphia, Pa. 

Hon. GEORGE GRAY. Circuit Judge Wilmington. Del. 

Hon. EDWARD G. BRADFORD, District Judge. Delaware Wilmington, Del. 

Hon. ANDREW KIRKPATRICK, District Judge. New Jersey Newark, N. J. 

Hon. JOHN B. McPHERSON. District Judge. B. D. Pennsylvania Philadelphia. Pa. 

Hon. JOSEPH BUFFINGTON, District Judge. W. D. Pennsylvania ...PltUburgh, Pa. 

FOURTH CIRCUIT. 

Hon. MELVILLE W. FULLER, Circuit Justice Washington. D. C. 

Hon. NATHAN GOFF, Circuit Judge Clarksburg, W. Va. 

Hon. CHARLES H. SIMONTON, Circuit Judge Charleston, S. C. 

Hon. THOMAS J. MORRIS. District Judge, Maryland « Baltimore. Md. 
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Hon. THOMAS R. PURNELL, District Judge, E. D. North Carolina Raleigh, N. O. 

Hon. JAMES B. BOYD, District Judge. W. D. North Carolina Greensboro, N. C. 

Hon. "WILLIAM H. BRAWLEY, District Judge, B, and W. D. South Car. .Charleston, 8. C. 

Hon. EDMUND WADDILL, Jr.. District Judge. B. D. Virginia Richmond. Va. 

Hon. JOHN PAUL, District Judge. W. D. Virginia Harrisonburg. Va. 

Hon. JOHN J. JACKSON. District Judge, West Virginia Parkersburg, W. Va. 

FIFTH CIRCUIT. 

Hon. EDWARD D. WHITE, Circuit Justice Washington, D. C. 

Hon. DON A. PARDEE, Circuit Judge New Orleans, La. 

Hon. A. P. Mccormick, circuit Judge Dallas, Tex. 

Hon. DAVID D. SHELBY, Circuit Judge HuntSYllle. Ala. 

Hon. JOHN BRUCE, District Judge. M. and N. D. Alabama Montgomery, Ala. 

Hon. HARRY T. TOULMIN, District Judge, 8. D. Alabama Mobile, Ala. 

Hon. CHARLES SWAYNE, District Judge, N. D. Florida Pensacola. Fla. 

Hon. JAMES W. LOCKE, District Judge, S. D. Florida JacksonTllle, Fla. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon. EMORY SPEER. District Judge, 8. D. Georgia Macon, Oa. 

Hon. CHARLES PARLANQB. District Judge. E. D. Louisiana New Orleans, La. 

Hon. ALECK BOARMAN, District Judge. W. D. Louisiana Shreveport, La. 

Hon. HENRY C. NILES. District Judge, N. and S. D. Mississippi .Kosciusko, Miss. 

Hon. DAVID E. BRYANT, District Judge, B. D. Texas Sherman. Tex. 

Hon. EDWARD R. MEEK. District Judge. N. D. Texas Ft Worth, Tex. 

Hon. THOMAS 8. MAXEY, District Judge, W. D. Texas Austin. Tex. 



SIXTH CIRCUIT. 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVERENS. Circuit Judge Kalamazoo, Mich. 

Hon. HORACE H. LURTON, Circuit Judge Nashville, Tenn. 

Hon. WILLIAM R. DAY, Circuit Judge Canton, Ohio. 

Hon. WALTER EVANS, District Judge, Kentucky Louisville, Ky. 

Hon. HENRY H. SWAN. District Judge, B. D. Michigan Detroit, Mich. 

Hon. GEORGE P. WANTY. District Judge, W. D. Michigan Grand Rapids. Mich. 

Hon. AUGUSTUS J. RICKS, District Judge, N. D. Ohio Cleveland, Ohio. 

Hon. FRANCIS J. WING, District Judge, N. D. Ohio* '"'^veland, Ohio. 

Hon. ALBERT t. THOMPSON, District Judge, S. D. Ohio Cincinnati, Ohio. 

Hon. CHARLES D. CLARK. District Judge. E. and M. D. Tennessee.... Chattanooga, Tenn. 
Hon. ELI 8. HAMMOND. District Judge. W. D. Tennessee Memphis, Tenn. 



SEVENTH CIRCUIT. 



Hon. HENRY B. BROWN. Circuit Justice Washington, D. a 

Hon. WILLIAM A. WOODS, Circuit Judge Indianapolis, Ind. 

Hon. JAMES G. JENKINS, Circuit Judge Milwaukee. Wis. 

Hon. PETER 8. GROSSCUP, Circuit Judge Chicago, 111. 

Hon. CHRISTIAN C. KOHLSAAT, District Judge, N. D. Illinois Chicago 

Hon. WILLIAM J. ALLEN. District Judge, 8. D. Illinois* Springfield, 111. 

Hon. JOHN H. BAKBtl, District Judge, Indiana Indianapolis. Ind. 

Hon. WILLIAM H. SEAMAN, District Judge, E. D. Wisconsin Sheboygan. Wis. 

Hon. ROMANZO BUNN, District Judge, W. D. Wisconsin Madison, Wla^ 

^ Appointment made January 23» 1901* under act approved December 19. 1900. 
• Died January 26, 1901. 
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EIGHTH CIRCUIT. 



Hon. DAVID J. BREWER, Circuit Justice WMhington, D. O. 

Hon. HENRT 0. CAX.DWELI4. Circuit Judge UtUe Rock, Ark. 

Hon. WALTER H. SANBORN, Circuit Judge St Paul, Minn. 

Hon. AMOS M. THAYER, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIBBER, District Judge, E. D. Arkansas UtUe Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge. W. D. Arkansas Ft. Smith, Ark. 

Hon. MOSES HALLETT, District Judge, Colorado Denver, Colo. 

Hon. OLIVER P. SHIRAS, District Judge, N. D. Iowa Dubuque, Iowa. 

Hon. SMITH Mcpherson, District Judge, S. D. Iowa. Red Oak, Iowa. 

Hon. WILLIAM C. HOOK. District Judge. Kansas Leavenworth. Kan. 

Hon. WM. LOCHREN, District Judge. Minnesota Minneapolis, Minn. 

Hon. ELMER B. ADAMS, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North DakoU Fargo, N. D. 

Hon. JOHN B. CARLAND, District Judge, South DakoU Sioux Falls. 8. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Salt Lake City, Utah. 

Hon. JOHN A. RINER, District Judge. Wyoming Cheyenne, Wyo. 



NINTH CIRCUIT. 



Hon. JOSEPH McKENNA, Circuit JusUce....: Washington, D. C. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. WILLIAM B. GILBERT, Circuit Judge PorUand, Or. 

Hon. ERSKINE M. ROSS. Circuit Judge Los Angeles. CaL 

Hon. JOHN J. DE HAVEN, District Judge. N. D. California San Frandsoo, CaL 

Hon. OLIN WELLBORN, District Judge, S. D. California Los Angeles, Cal. 

Hon. HIRAM KNOWLBS. District Judge, Montana Helena, Mont 

Hon. CORNELIUS H. HANFORD. District Judge, Washington Seattle, Wash. 

Hon. THOMAS P. HAWLE7, District Judge, Nevada Carson City, Nev. 

Hob. CHARLES B. BELLINGER, District Judge, Oregon Portland, Or. 

Hon. JAMES H. BEATTT. District Judge, Idaho Boise City, Idaho. 

Hon. MELVILLB C. BROWN, District Judge. Alaska; First Division. ..••• Juneau. 

Hon. ARTHUR H. NOTES, District Judge, Alaska, Second Division. St Michaels. 

Hon. JAMBS WICKBRSHAM, District Judge, Alaska, Third Division Eagle City. 
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ABOUED AND DETERMINED 

Zir TBI 



UNITED STATES CIRCUIT COURTS OF APPEALS AND THE 
CIRCUIT AND DISTRICT COURTS. 



• •• • • 



PIKES PEAK POWER CO. T. CITY OF 
(Circuit Court of Appeals, Eighth Circuit. 
No. 1,413. 



COLORADO' Sra^reS; !••... .., . 
L NoYember 6, 1900.)' * * ••••••:• 



]« CutCUIT COUBTS OF AfPBALS— JUBISDICTION OF CON8TITUTIOKAL QUESTIOKB 

Optional. 

In any case In which the constitution or law of a state Is claimed to be 
In contravention of the constitution of the United States the circuit courts 
of appeals may either (1) decline to take jurisdiction, or (2), where other 
Questions are involved, take Jurisdiction, and certify the constitutional 
question to the supreme court, or (S) take jurisdiction, and decide the 
whole case In the first instance. 26 Stat 828, c. 617; Carter v. Roberts, 
20 Sup. Ot 713, 177 U. S. 600, 44 U Ed. 861. 
a Bamb. 

Where a dismissal of an appeal would cause a delay of years in the deci- 
sion of a case of considerable Importance which involves a constitutional 
question, the circuit court of appeals takes jurisdiction, and decides the 
whole case in the first instance. 

& MUNICIFALITT — USB OF WaTBB StSTBM AND StBBBTS BT PbIVATB PARTIES 

— Transmission of Elbgtricitt. 

In September, 1898, a city passed an ordinance granting to J. and his 
assigns the right for a term of 25 years to use the water and water sys- 
tem of the city to produce power to generate electricity, and the right to 
lay conduits, to erect poles, to string wires, and to maintain and operate 
them in its streets during this term, on condition that the grantees would 
return the water to the system undiminished in flow, and without pollu- 
tion; that they would do nothing to Impair the efficiency of the water 
system; that they would complete the driving of a tunnel through a spur 
of a mountain for the city for the purpose of enlarging its water system 
and its supply of water; that they would carry its telegraph and tele- 
phone wires In their conduits and on their poles, and would furnish the 
dty with a certain amount of electric power and certain electric lights 
free of cost, and with others at a fixed price during the term of the 
grant, and that at the end of the term they would vest in the city the 
ownership of a certain pipe line and any electrical plant they had then 
constructed to supply the electric lights. Held, that under the general 
power to manage and control the property of the city, to light its streets 
and public places, to manage its water system, and to control and regulate 
the use of Its streets, the city council of the dty had lawful authority 
to pass this ordinance. 

106F.-1 
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4b Same— AccBPTAKCB of Ordinance— Repeal. 

After the ordinance of September, 1898, had been accepted, and after 
the grantees had proceeded in the performance of their part of the con- 
tract for five months, the city council, in February, 1899, passed an or- 
dinance which, by its terms, repealed the ordinance of September, 1898. 
Beld, the repealing ordinance violated section 10, art. 1, of the constitution, 
which prohibits the passage of a law impairing the obligation of contracts, 
and the fourteenth amendment to the constitution, which forbids the 
taking of property without due process of law. 
5. Same— Constitutional Law. 

An ordinance of a city passed under the legislative authority of a state 
Is a law of that state, within the meaning of that term In the constitution 
and statutes of the United States. 

0. Same— Grant for Private Use. 

A grant by a city of rights and privileges in its streets, parks, public 
grounds, or water system for private use,— that is to say, a grant from 
which neither the city, its citizens, nor the public receive any considera- 
tion OP derive any benefit,— is beyond the powers of the municipality, and 

•. .Vote;: : 

%> 'l^Aiii— Qraht.por Public Purposes. 

.^.•. .A fit^, ha^« authority, under its general powers, to grant to private par- 

;; ; •tt^s.^f -fribllc purposes reasonable rights and privileges in its water sys- 

• '•* fern, its streets, its public grounds, and its other public utilities, provided 

that such grant and its exercise do not materially Impair the usefulness 

of these utilities for the public purposes for which they were acquired or 

dedicated. 

& Same. 

The ordinance of September, 1898, was not for purely private use, but 
for the public purposes of procuring an enlargement of the water system 
of the city, of obtaining the use of electric lights for the municipality, 
and of securing conduits and poles to carry its wires. 

9. Same— Private Electric Light Plants. 

The Colorado statute (3 Mills* Ann. St. p. 1144) which provides that the 
city councils of cities in that state shall have power to erect waterworks, 
gas works, or electric light works, or to authorize their erection by others, 
only when such works shall be erected or authorized pui*suant to a favor- 
able vote of the taxpayers of the cities, applies only to works erected by 
the cities themselves or by others under contracts with or for the cities. 
It has no application to such works erected by private parties for their 
own use. 

10. Same— Powers. 

A city has two classes of powers, the one legislative, public, govern- 
mental, in the exercise of which it acts as a sovereign and governs its 
people, the other proprietary, quasi private, business, conferred upon it 
for the private advantage of its inhabitants and itself. 

11. Same— Exercise op Its Business Powers. 

In contracting for the enlargement of its water system, for electric 
lights for municipal use, and for the use of conduits and poles to carry 
its wires, a municipality is exercising Its proprietary or business powers, 
is subject to the same rules of law that govern the agreements of private 
corporations, and its contracts bind its successive sets of officers. 

18. Same — Control op Public Utilities. 

The water system and the other public utilities of a city are held by the 
municipality and its officers in trust for the public purposes for which 
they were acquired and dedicated. The city and its officers may not 
renounce this trust, disable themselves from discharging it, or so divert 
or impair the public utilities that they become inadequate to accomplish 
the public purposes for which they were created. 

18. Same — Utilities Created por Public Purposes. 

A city and its officers have the authority, and it Is their duty, to apply 
the surplus power and use of public utilities for the benefit of the munie- 
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ipality and its citizens, provided such application does not materially Im- 
pair their usefulness for the public purposes for which they were created. 

14. 8amb. 

A city council has authority, under its general powers, to lease to 
private parties the use of the water flowing through its water system to 
enable them to generate power to create electricity, where such lease 
does not impair the usefulness of the water or the system for the munic- 
ipal purposes for which they were obtained by the city. 

15. Contracts — Delat in Performance — Forfeitdre — Enforcement in 

Equity. 

A court of equity will not enforce a forfeiture of the rights and privi- 
leges of the grantees in a contract for their failure to complete their per- 
formance of It in time, where the party seeking the forfeiture was guilty 
of the first breach of the agreement, and failed to pay installments due 
under it while the work was in progress until compelled to do so by judg- 
ments of the courts, and had persistently endeavored to revoke and annul 
the grant, while the grantees were vigorously prosecuting their part of the 
work under it, which they had, within the time limited by the agreement, 
substantially performed, although they had not completely finished it. 
(Syllabus by the Court) 

Appeal from the Gircnit Court of the United States for the District 
of Colorado. 

Guy Le R. Stevick and Charles J. Hughes, Jr. (Henry M. Blackmer 
and Henry McAllister, Jr., on the brief), for appellant. 

W. 6. Morris and R. E. Lewis (J. W. Ady, on the brief), for appellee. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree dis- 
missing the bill of the Pikes Peak Power Company, a corporation, 
upon the merits at the final heai'ing. The suit which culminated in 
that decree arose in this way: For many years the city of Colorado 
Springs, the appellee, has derived its supply of water from water- 
sheds on the slopes of Pikes Peak some 19 miles from the city, and 
more than 6,000 feet above the level of the sea. The city owns more 
than 4,000 acres of land on these slopes, and it collects the water 
from rains and melting snows into reservoirs in the mountains, and 
by open flumes and iron pipes conducts it thence to the city, where 
it is distributed for the usual municipal purposes. The population 
and business of the city had so increased in 1895 that the supply of 
water which it had theretofore drawn from the eastern slopes of 
Pikes Peak was inadequate, and the city concluded to increase it by 
deriving an additional store from the western slopes of the mountain. 
The means devised to accomplish this purpose consisted of a reser- 
voir on West Beaver creek for the collection of the water on the west- 
ern slopes, and a tunnel at an elevation of about 11,500 feet above 
the level of the sea, about 6,400 feet in length, through one of the 
spurs of the mountain, to conduct the water to Middle Beaver creek 
on the easterly side of the peak, whence it would flow into the flumes 
and water pipes of the city. Thereupon, on December 27, 1895, 
Wilson & Jackson, a partnership composed of Charles H. Wilson and 
George W. Jackson, made a contract with the city to bore this tunnel 
on or before September 27, 1897. They entered upon the undertak- 
ing, but it proved to be far more difficult and expensive than any of 
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the parties had anticipated. A slide of loose rock, or a cave-in, was 
encountered on the line of the tunnel, which proved an insuperable 
obstacle to its construction on that line, and compelled the con- 
tractors to drive the tunnel on a detour more than 350 feet in length, 
while the distance on the line of the tunnel from the point of depart- 
ure from it to that of the return to it was only about 130 feet. The 
high altitude at which the tunnel was located, the diflSculty of trans- 
porting fuel, tools, and materials to that height, and developing 
power to drive and complete it, made its cost several times its con- 
tract price. As these obstacles developed, the city aided the con- 
tractors by a gift of f 11,500, and by extending the time for the com- 
pletion of the work until September 27, 1898. George W. Jackson 
became the successor of Wilson & Jackson, borrowed money, and 
apparently prosecuted th§ work of driving the tunnel to the best of 
his ability; but the undertaking became so expensive, and the amount 
of his indebtedness so great, that he was financially unable to carry 
it on without further assistance, and in the early days of September, 
1898, it was evident that he could not complete it in the time or on 
the terms specified in the original contract, and its extension, and 
that he could not complete it in any way unless he could acquire 
some rights or privileges upon which he could get credit and borrow 
money to continue the work. While the contract price of the tunnel 
was only about $90,000, it had then cost more than twice that 
amount, and, if he had then abandoned it, it would have cost the city 
more than f 100,000 to complete it. In driving the tunnel, Jackson 
had used electrical power, which he had created on the side of the 
mountain at an electrical plant of 200 horse power by the use of the 
water flowing down the mountain side which was subsequently led 
into the water system of the city of Colorado Springs, and distributed 
to its inhabitants. In this way he had learned that it was prac- 
ticable to use this water for the development of electrical power 
without wasting or polluting it. In this state of the case, the city of 
Colorado Springs, by the passage of an ordinance on September 8, 
1898, which was accepted by Jackson on September 10, 1898, made 
a grant to and an agreement with him which provided that the respec- 
tive parties thereto should derive the following considerations or 
benefits therefrom: The city granted to Jackson, his associates or 
assigns, for the term of 25 years from September 8, 1898: (1) The 
right and privilege of laying, maintaining, and operating such con- 
duits, cables, and wires in the streets and alleys within the fire lim- 
its of the city, and of erecting, maintaining, and operating such poles 
and wires in the streets and alleys of the city outside its fire limits 
as should be necessary for the transmission and sale to the city and 
its inhabitants of electricity for the development of electrical power, 
and the right and privilege of renting space in the conduits. (2) 
The right and privilege of constructing, maintaining, and operating 
at suitable places on the lands of the city and through the lands, 
rights of way, streams, reservoirs, flumes, ditches, pipe lines, and 
conduits of the water system of the city, dams, reservoirs, pipe lines, 
conduits, power houses, plants, poles, wires, and cables for the trans- 
fer and transmission of electrical power, together with the right to 
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use from such lands such earth, stones, and dead timber as might be 
needed to construct such power houses, reservoirs, plants, and dams. 
(3) The right to divert and use for the generation of electrical power 
all the water of any streams, ditches, flumes, pipe lines, conduits, 
and reservoirs of the city on condition that all water so diverted 
should be returned to the water system of the city unimpaired; that 
the use thereof under the contract should not diminish the flow of 
iK)r pollute the water; that the city should determine what consti- 
tuted waste and pollution; that Jackson, his associates and assigns, 
should do nothing which would interfere with the successful opera- 
tion of the city's system of waterworks; that the work under the 
contract in the city should be done under the supervision of the city, 
and that the city reserved its right to exercise its police power over 
the conduits, poles, and wires provided for by the contract. The 
consideration or the benefits which Jackson, his associates or assigns, 
agreed by this contract to bestow upon the city in return for this 
grant were: (1) The completion of the tunnel on or before December 
8, 1899, on the terms specified in the original contract of 1895. (2) 
The necessary space in all the conduits they should lay, and on all 
the Doles they should erect, for the telegraph and telephone wires of 
the city, and freedom of access and facilities for placing and remov- 
ing them equal to those which Jackson and his associates or assigns 
should enjoy. (3) During the time between one year after the com- 
pletion of the tunnel and September 9, 1923, such electric lights as 
should be necessary for lighting the public buildings of the city, not 
exceeding 5 arc lights of 2,000 candle power and 200 incandescent 
lights of 16 candle power; and such electrical power as should be 
necessary for municipal purposes, not exceeding 50 horse power, free 
of cost; and such arc lights of 2,000 candle power as should be neces- 
sary for lighting the streets, alleys, and public grounds of the city 
for 15.50 per light per month. (4) On September 9, 1923, any elec- 
trical plant to furnish these lights and this power and any transform- 
ing station, wires, cables, and other improvements which Jackson, his 
associates or assigns, shall have then constructed, strung, or made for 
the purpose of transforming and delivering the electricity necessary 
to furnish these lights and this power, and a 20-inch water pipe line 
from Lake Moraine to some point in the town of Manitou. On the 
faith and credit of this contract Jackson borrowed of various parties 
more than $80,000, pledged his rights and privileges under the ordi- 
nance to secure his debts for this amount, and proceeded with the 
construction of the tunnel. He organized the Pikes Peak Power 
Company, the appellant, and on January 16, 1899, assigned to it all 
his rights and privileges under his contract for stock in that corpora-' 
tion, which he pjedged to secure the money he had borrowed. In 
this state of the facts, after Jackson had borrowed this money, and 
proceeded on the faith of the contract with the work of driving the 
tunnel through the mountain, and on February 23, 1899, the city 
passed an orcBnance, which, by its terms, repealed the ordinance of 
September 8, 1898. Thereupon, on May 3, 1899, the Pikes Peak 
Power Company exhibited its bill in the circuit court, in which, and 
in an amendment to it, which it subsequently made, it set forth the 
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foregoing facts, and prayed that the repealing ordinance might be ad- 
judged void as violative of the constitution of the United States, and 
that the city might be enjoined from interfering with the exercise by 
the power company of the rights and privileges granted to Jackson 
and his assigns by the ordinance of September 8, 1898. The city 
answered the amended bill. Its answer was that no rights and priv- 
ileges were granted to Jackson, his associates and assigns, for various 
reasons, the chief of which was that the city of Colorado Springs had 
no power to make the contract, or to vest in any one the rights and 
privileges bestowed by the ordinance of September 8, 1898. On this 
ground the circuit court dismissed the bill at the final hearing, and 
this appeal challenges that ruling. 

At the opening of the investigation of this case we are confronted 
with the claim of counsel for the appellee that this court is without 
jurisdiction to review the decree below, because this is a case in which 
the law of a state is claimed to be in contravention of the constitution 
of the United States. The foundation of the suit is that the city of 
Colorado Springs passed an ordinance which, by its terms, repealed 
an earlier ordinance, and thereby annulled a contract between it and 
the appellant, and took away the property rights of the latter without 
due process of law, in violation of section 10, art. 1, of, and or the 
fourteenth amendment to, the constitution of the United States. The 
answer of the city to this claim was that, while there was a contract 
in form, there never was any agreement in law, because the city had 
no power to make the contract which it assumed to effect. This de- 
fense was sustained by the court below. The appellant now insists 
that that court was in error because it did not hold that the city of 
Colorado Springs had lawful authority to make the contract, and be- 
cause it did not also hold that its repealing ordinance was violative 
of the constitution. In this way it may be seen that this case is 
one in which a law of a state (for an ordinance of a city passed under 
the legislative authority of a state is such a law within the meaning 
of the federal constitution and statutes, — City of Walla Walla v. 
Walla Walla Water Co., 172 U. S. 1, 19 Sup. Ct. 77, 43 L. Ed. 341) 
is claimed to be in contravention of the constitution of the United 
States, and that the suit involves the question whether or not this 
repealing ordinance is so violative of the constitution, together with 
other questions which must be considered and determined before the 
whole case can be decided. Section 5 of the act of March 3, 1891 
(26 Stat. 826, c. 517), declares that appeals may be taken to the su- 
preme court "(6) in any case in which the constitution or law of a 
state is claimed to be in contravention of the constitution of the 
United States." Section 6 provides that in cases other than those 
named in section 5 the circuit courts of appeals may exercise appel- 
late jurisdiction unless otherwise provided by law. These provisions 
of the organic law of this court have seemed plain to us, and we have 
accordingly frequently held that the supreme court had exclusive 
jurisdiction, and that this court had no jurisdiction to review a judg- 
ment or decree in any case which was controlled by the. question 
whether or not the constitution or law of a state was in contraven- 
tion of the constitution of the United States. Merritt v. Barge Co., 
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76 Fed. 813, 815, 21 C. 0. A. 525, 526, 40 U. S, App. 127, 129; Hastings 
V. Ames, 68 Fed. 726, 728, 15 0. 0. A. 628, 630, 32 U. S. App. 485, 488; 
Railway Co. v. Evans, 58 Fed. 433, 434, 7 O. C. A, 290, 292, 19 U. & 
App. 233, 235; Paolej Jail Bldg. & Mfg. Oo. t. Crawford Go., 84 Fed. 
843, 942^ 28 C. O. A. 579, 580, 56 U. S. App. 53, 55; Wrightman r. 
Boone Co., 88 Fed. 435, 437, 31 C. C. A- 570, 573, 60 U. S. App. 100, 
104. We are, however, advised by two late decisions of the supreme 
court that our jurisdiction to review the class of cases described in 
the sixth subdivision of section 5 of the act of March 3, 1891, is op- 
tional with ourselves, and that we may take or decline to take juris- 
diction thereof as to us seems just and proper. That court says: 

"When cases arise which are controlled by the construction or application 
of the constitution of the United States, a direct appeal lies to this court, and 
if such cases are carried to the circuit courts of appeals, those courts may 
decline to take Jurisdiction, or where such construction or application is in- 
volved with other questions, may certify the constitutional qnestion and after- 
wards proceed to Judgment, or may decide the whole case in the first in- 
stance." Carter v. Roberts, 177 U. S. 496, 500, 20 Sup. Ct. 713, 44 U Ed. 
SCI, 863; BaUrt)ad Oo. v. Thiebaud, 177 U. S. 615, 620, 20 Sup. Ct 822, 44 L. 
Ed. 911. 

The case before us has been fully argued upon its merits. It is 
of much public importance. It involves the management of the 
water system and the lighting system of the city of Colorado Springs. 
The interests of the city and its inhabitants, as well as those of &e 
power company, demand its early decision, and a dismissal of this 
appeal wpuld almost inevitably lead to a delay of years in its deter- 
mination. In view of these facts, we hdve concluded not to decline 
to take jurisdiction, and to proceed to "decide the whole case in the 
first instance." 

It was not claimed in the argument of counsel for the appellee in 
this court, and it is not asserted in their brief, that the repealing ordi- 
nance of February 23, 1899, was not violative of the constitution of 
the United States if the contract evidenced by the ordinance of Sep- 
tember 8, 1898, and its acceptance were valid, and binding upon the 
city. The repealing ordinance is so clearly a violation of section 
10, art 1, of that instrument, which prohibits the passage of a 
law impairing the obligation of contracts, and of the fourteenth 
amendment to the constitution, which forbids the taking of property 
without due process of law, that no argument to the contrary would 
be worthy of a moment's consideration, and no contention of that 
character is made. The position upan '^hich the counsel for the city 
chiefly rely is that the grant of the rights and privileges found in the 
ordinance of September 8, 1898, was beyond the powers of the munici- 
pality, and void, so that no contract resulted from the acceptance of 
its terms, and no rights vested under it. In support of this conten- 
tion they present numerous arguments, to which our attention will 
now be directed. They say that a grant by a municipality of rights 
and privileges in its streets, alleys, parks, and public grounds for 
private use is invalid; that this ordinance was a grant for such a 
use, and that it is, therefore, void. The major premise of this syl- 
logism, when properly understood, and limited in its meaning, may 
be conceded to be sound; but the minor premise is unfounded in 
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fact. The grant evidenced by the ordinance of September, 1898, 
was not made for a purely private use, A grant for a private use 
is one from which neither the city nor its citizens derive any con- 
sideration or benefit Such a grant cannot be sustained. This prop- 
osition is well illustrated by State v. Murphy, 134 Mo. 548, 565, 31 
S. W. 784, 34 S. W. 51, 35 S. W. 1132, 34 L. R A. 369, upon which, 
and upon other cases of a similar character, which are cited in their 
brief, counsel for the city seem to rely. In that case the city of 
St. Louis had granted to a private corporation, for the exclusive 
use of the latter, the right to lay and maintain in the streets of 
that city conduits for carrying wires and cables, and had reserved 
no consideration or benefit to the city or the public from the grant 
of the right or from its exercise. It was held that such a grant 
for a purely private use was beyond the x)owers of the municipality. 
That decision rested, however, on the eicpress ground that the gran- 
tee was placed under no obligation to use the rights and privileges 
granted to it in any way or to any extent for the benefit of the pub- 
lic, and that no duty whatever to the public, the city, or the citizens 
was imposed upon it. The supreme court of Missouri nevertheless 
expressly declared in its opinion that: 

"Under Its general power to regulate the use of streets the city has au- 
thority to authorize corporations and persons, for the purpose of serving the 
public, to string telegraph, telephone, or electric light wires upon poles above 
the surface or through conduits beneath the surface of the streets provided 
such structures and mechanical appliances do not materially Interfere with 
thB ordinary uses of the streets and public travel thereon." Pages 562, 565, 
566, 134 Mo., pages 786-788, 31 S. W., and pages 374, 375, 34 L. R. A. 

The grant now before us falls under the rule stated in this quo- 
tation. It was not a grant for a purely private use, for the use of 
the grantees alone. It was not a grant which imposed no duty 
to the city and to the public upon Jackson, his associates and as- 
signs. It was not a grant for which the city exacted no considera- 
tion, and from which it derived no benefit. On the other hand, the 
ordinance and its acceptance secured to the city and to the public 
the completion of the tunnel, the use of all conduits and poles of 
the grantees for its telegraph and telephone wires ^^ltil September 8, 
1923, the use of such electric lights as should be necessary to light 
its public buildings, not exceeding 5 arc lights of 2,000 candle power 
and 200 incandescent lights of 16 candle power, and of such elec- 
trical power as should be necessary for municipal purposes, not ex- 
ceeding 50 horse power, free of cost, until September 8, 1923, and 
on that day any electrical plant which the grantees shall have then 
constructed to light the streets and public buildings of the city and 
a 20-inch water pipe line from Lake Moraine to Manitou. Here 
were grave duties to the public and onerous public service imposed 
upon the grantees in this ordinance, and ample consideration secured 
to the city to sustain the contract. 

The arguments in which counsel have indulged to minimize and 
expunge the public benefits and service which the city secured by 
this contract have not been overlooked, but they have failed to con- 
vince. They say that Jackson was bound, under his original con- 
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tract of 1895, to complete the tunnel, so that his agreement to do 
80, evidenced by his acceptance of the ordinance of September 8, 
1898, added nothing to the benefits which were already secured to 
the city before that acceptance was made; that the only other pub- 
lic service imposed by the ordinance was furnishing the city with 
electric lights and the erection and maintenance of a plant for that 
purpose, and that the ordinance was inoperative in that respect be- 
cause a majority of the voters of the city who were tajcpayers did 
not cast their ballots in favor of authorizing the erection of this 
plant under a clause of the statutes of Colorado found on page 1144, 
3 Mills' Ann. St., which reads: 

•They [dty coimcllB] shaU have power to purchase or erect waterworks or 
electric light works; or to authorize the erection of the same by others; but 
no such works shall be erected or authorized until a majority of the voters of 
the dty or town who are taxpayers under the law voting on the questicMi at 
a general or special election, by vote approve the same." 

But the difference to the promisee between the agreement of a 
man who is financially unable to perform his contract to expend 
f 100,000 in completing it, and the agreement of the same man to 
do the same thing when he is financially willing and able to do it, 
and actually proceeds to do it, is wide and substantial, and this 
was the important public benefit and consideration which the city 
secured in the construction of the tunnel by the contract of Sep 
tember 8, 1898. When the ordinance of that date was passed, Jack- 
son had exhausted his means and his credit in his attempt to drive 
the ttmnel through the mountain under his contract of 1895, and 
there still was required the exi)enditure of about $100,000 to com- 
plete it. The contract evidenced by the ordinance gave him rights 
and privileges upon which he was able to borrow the money, strength- 
ened his credit, and enabled him to substantially complete the per- 
formance of his contract. This was no slight or immaterial con- 
sideration, and it cannot be whistled down the wind, or concealed 
from view, by harping on the fact that the promise of one who is 
unable to expend anything is as binding and forceful as the agree- 
ment of one who is able and willing to perform his contract. Acre 
was another material consideration secured to the city under this 
agreement. That was the. use, during the term of the grant, of 
all the conduits which the grantees should lay, and of all the poles 
which they should erect to carry the telegraph and telephone wires 
of the city, and, at the end of the term, the pipe line from Lake 
Moraine to Manitou. Moreover, the statute of Colorado, which has 
been quoted, does not, in our opinion, avoid or render inoperative 
that portion of the ordinance and contract which secured to the 
city the use of the electric lights and power, and that for several 
reasons. In the first place, the ordinance does not purport to grant 
to Jackson, his associates or assigns, the authority to erect electric 
light works, and therefore a vote of the taxpayers was not required 
by the statute to authorize its passage. The authority granted by 
the ordinance is limited to the construction of proper plants for 
generating electricity by water power, and of conduits, wires, and 
poles for the transmission of the electric fiuid. In the second place. 
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the statute has no application to electric light plants erected by 
private parties for their own business purposes. It applies only to 
waterworks, gas works, and electric light works purchased or erected 
by cities, or built for cities, under contracts with them, hy other 
parties. It was not — it could not have been — the intention of the 
legislature to require the approving vote of the majority of the tax- 
payers of a city every time its council issued a license to a corpora- 
tion, partnership, or person to erect or install a gas plant or an 
electric light plant upon its premises for domestic or business uses. 
Again, there is nothing in the ordinance which requires the grantees 
to erect or maintain any electric light plant whatever. It does 
impose upon them the duty, and they have assumed the obligation, 
to furnish to the city electric lights and electric power; but the 
contract leaves it optional with them to produce and supply this 
light and. power themselves, or to persuade others to do so for them. 
The result is that the grant contained in the ordinance of Septem- 
ber 8, 1898, was made for well-recognized public purposes, for the 
enlargement of the watf^r system and the induction of the electric 
lighting system of the city of Colorado Springs, and it secured to 
the city ample consideration to sustain it. Under the statutes of 
Colorado this city was empowered to regulate the use of its streets, 
to provide for the lighting of the same, to pass all ordinances and 
to make all rules and regulations proper or necessary to exercise 
these powers. 2 Mills' Ann. St. § 4403, par. 66. Under these pow- 
ers it had ample authority to grant the rights and privileges of con- 
structing power houses to generate electricity in suitable places 
on its public grounds, of laying conduits, and of erecting poles on 
its streets, and of stringing wires in the conduits and on the poles 
to transmit the electrical power in such a way that these conduits, 
I)oles, and wires would not materially interfere with the ordinary 
uses of the streets and grounds by the public, and subject to the 
police power of the city ap provided by the ordinance of September 
8, 1898. 2 Dill. Mun. Corp. (3d Ed.) §§ 692, 697; Chicago Municipal 
Gaslight & Fuel Co. v. Town of Lake, 130 111. 42, 54, 22 N. E. 616; 
Gregsten v. City of Chicago, 145 111. 451, 461, 34 N. E. 426; City 
of St. Louis V. Western Union Tel. Co., 149 U. S. 465, 469, 13 Sup. 
Ct. 990, 37 L. Ed. 810; State v. Murphy, 134 Mo. 548, 561, 31 S. W. 
784, 34 S. W. 51, 35 S. W. 1132, 34 L. R. A. 369. 

Another position urged by counsel for the appellee is that the 
system of waterworks of this city, its streets, parks, and public 
grounds, are held by the municipality in its political or govern- 
mental, and not in its proprietary or business, capacity; that, con- 
sequently, they cannot be diverted from municipal uses, and a city 
council cannot make any agreement or contract relative to them 
which a succeeding council may not freely annul. The proposition 
is not novel. It has received the careful consideration of this court, 
and, so far as the question it presents is material to the issues in 
this case, it is no longer open to debate here. In Illinois Trust & 
Savings Bank v. City of Arkansas City, 76 Fed. 271, 282, 22 C. C. A. 
171, 181, 40 U. S. App. 257, 276, 34 L. R. A. 518, 525, this court an- 
nounced its conclusion in these words: 
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''A City has two classes of powers,— tbe one legislative, public, goTernmeiital, 
In the exercise of which It Is a sovereignty and governs Its people; the other, 
proprietary, quasi private, conferred upon It, not for the purpose of governing 
Its people, but for the private advantage of the inhabitants of the city and of 
the city Itself as a legal personality. In the exercise of the powers of the 
former class it is governed by the rule here invoked. In their exercise it is 
ruling Its people, and Is bound to transmit its powers of government to its 
successive sets of officers unimpaired. But in the exercise of the powers of 
the latter class it is controlled by no such rule, because it is acting and con- 
tracting for the private benefit of itself and its Inhabitants, and it may exer- 
cise the business powers conferred upon it in the same way, and in their ex- 
ercise it is to be governed by the same rules that govern a private individual 
or corporation. Dill. Mun. Corp. (3d &d.) § 66, and cases cited in the note; 
Safety Insulated Wire & Cable Oo. v. Oity of Baltimore, 13 0. C. A. 875, 377, 
378, 66 Fed. 140, 143, 144; San Francisco Gas Co. v. City of San Francisco, 
9 Cal. 453, 468, 460; Com. v. City of Philadelphia, 132 Pa. St. 288, 19 Atl. 136; 
New Orleans Gaslight Co. v. City of New Orleans, 42 La. Ann. 188, 192, 7 
South. 559, 560; Tacoma Hotel Co. v. Tacoma Light & Water Co., 3 Wash. 
St 316, 325, 28 Pac. 616, 519, 14 L. R. A. 669; Wagner v. City of Rock Island, 
146 111. 139, 154, 165, 34 N. E. 545, 548, 549, 21 L. R. A. 519; City of Vln- 
cennes v. atlzens* Gas Light Co., 132 Ind. 114, 126, 31 N. B. 573, 577, 16 L. 
R. A 485; City of Indianapolis v. Indianapolis Gaslight & Coke Co., 66 Ind. 
396. 403; Read v. Atlantic City, 49 N. J. Law, 558, 562, 9 Atl. 759. In con- 
tracting for waterworks to supply itself and Its inhabitants with water, the 
city is not exercising its governmental or legislative powers, but its business 
or proprietary powers. The purpose of such a contract is not to govern its 
Inhabitants, but to obtain a private benefit for the dty itself and its denizens. 
1 Dill. Mun. Corp. § 27; CJty of Cincinnati v. Cameron, 33 Ohio St. 336, 367; 
Safety Insulated Wire & Cable Co. t. City of Baltimore, supra, and cases 
dted under it" 

The purpose of the city in making the contract of September 8, 
1898, was to enlarge its waterworks, to increase its supply of water, 
and to furnish itself and its inhabitants with electric light In 
contracting for these purposes the city was exercising its propri- 
etary or business powers. It is controlled by the same rules that 
goyern a private corporation, and its contract bound its successive 
sets of officers. 

The next proposition which counsel for the city seek to maintain 
is that the water system of the city and the water which flows 
through it are held in trust by the municipality for the suppres- 
sion of fires, for the domestic use of its inhabitants, and for other 
customary municipal purposes; and that the city council has no 
power to divert them to the generation of electricity for private 
use, or to any such purposes. Before entering upon the consider- 
ation of this position, let us see what the power of the city is in 
regard to the establishment and management of its water system, 
and what, under the facts of this case, this contention really is. 
The statutes of Colorado provide that the city councils of cities 
in that state shall have power to manage and control all their 
property (2 Mills' Ann. St. § 4492); to erect waterworks on a 
favorable vote of their electors (2 Mills' Ann. St § 4403, par. 67); 
"to construct or authorize the construction of such waterworks, 
without their limits, and for the purpose of maintaining and pro- 
tecting the same from injury and the water from pollution, their 
jurisdiction shall extend over the territory occupied by such works, 
and all reservoirs, streams, trenches, pipes and drains, used ^n and 
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necessary for the construction, maintenance and operation of the 
same, and over the stream or source from which the water is taken, 
for five miles above the point from which it is taken; and to enact 
all ordinances and regulations necessary to carry the power herein 
conferred into effect" (Id. par. 68); to construct reservoirs in pub- 
lic places in the city or beyond the limits thereof for the purpose 
of supplying the same with water; to provide proper conducting 
pipes to regulate the distribution of water for irrigation and other 
purposes (Id. par. 72). From these provisions of the statutes it 
will be seen that the city council of the appellee had plenary au- 
thority to manage and control the water system and all the prop- 
erty of the city, and to distribute and apply its water not only to 
ordinary municipal uses, but to "irrigation and other purposes." 
These were the powers of the council in this regard. Now, what 
was the state of facts when the ordinance of September, 1898, was 
passed? The city was not then engaged in initiating and construct- 
ing a system of waterworks. That had already been done. A 
system extending from watersheds on Pikes Peak, 19 miles distant, 
and 6,000 feet above the level of the sea, had been constructed 
and operated for years. "Kie city had outgrown this system, and 
a contract had been made three years before for the construction 
of a tunnel to enlarge it, and to increase its supply of water. The con- 
tractors had exhausted their means and their credit, and the tunnel 
still lacked an expenditure of |100,000 to complete it. This was the 
state of the facts. No one questions the power of the council of this 
city to contract for tiiis tunnel, and to agree to pay for it in the money 
of the city. No one questions its power to procure electric lights, 
conduits, and poles to carry its telegraph and telephone wires, and 
to pay for them with the funds of the city. Its authority to do these 
things is so plain and full that it cannot be denied. Now, what 
did the city do, and what is the actual contention of its counsel 
here? The price agreed upon by the contract of 1895 for the com- 
pletion of tie tunnel was not compensatory. It would not pay 
for the work necessary to be done. The contractors could not com- 
plete it without other compensation. Thereupon the city did this: 
It procured the completion of the tunnel, the right to use the con- 
duits and poles of Jackson, his associates and assigns, to carry its 
wires, electric lights for its -public buildings, and electric power 
to the extent of 50 horse power, without the payment of an ad- 
ditional dollar of the city's money, in consideration of a permit 
or license which it gave to the grantees in the September ordinance 
of the right to use the idle water power that existed and was run- 
ning to waste in its water system. Now, what is the real con- 
tention of the counsel for the city here? It is that, while the city 
council might lawfully have contracted for these public utilities, 
and have taxed its constituents, and have paid out their money to 
obtain them, it had no authority to procure them for and to pay 
for them with the idle water power that existed in the water sys- 
tem of the city, without the expenditure of a dollar of the money 
of the citieens. It is, in fact, that municipal corporations hold all 
that part of public utilities which they cannot apply to customary 
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manicipal ases in trust to waste to the loss of their cestuis que 
trustent, and not in trust to use for their benefit This proposition, 
when reduced to its last analysis, finds no support in reason or 
authority. It is true, as counsel for the city assert, that the water, 
the water system, and the other public utilities of a municipality 
are held by it and by its officers in trust for its citizens, and for 
the public; that neither the city nor its officers can renounce this 
trust, disable themselves from performing their public duties, or 
so divert or impair these utilities that they are rendered inade- 
quate to the complete performance of the trust under which they 
are held. Union Pac Ry. Oo. v. Chicago, B. L & P. Ry. Co., 51 
Fed. 309, 817, 2 C. C. A. 174, 231, 10 U. S. App. 98, 175, and cases 
there cited. But it is equally true that municipalities and their 
officers have the power, and it is their duty, to apply the surplus 
power and use of all public utilties under their control for the 
benefit of their cities and citizens, provided, always, that such ap- 
plication does not materially impair the usefulness of these facili- 
ties for the purposes for which they were primarily created. Union 
Pac. By. Co. v. Chicago, R I. & P. By. Co., 51 Fed. 309, 321, 2 C. 
C. A. 174, 234, 10 U. S. App. 98, 180; Cily of St. Louis v. The 
Maggie P. (C. C.) 25 Fed. 202; State v. City of Eau Claire, 40 Wis. 
533; Green Bay & M. Canal Oo. v. Eaukauna Water-Power Co., 
70 Wis. 636, 35 N. W. 529, 36 N. W. 828; Bell v. City of Platte- 
ville, 71 Wis. 139, 36 N. W. 831; French v. Inhabitants of Quincy, 
3 Allen, 9; Worden v. City of New Bedford, 131 Mass. 23; Cam-, 
den V. Camden Village Corp., 77 Me. 530, 537, 1 Atl. 689; Brown 
V. Winnisimmet Co., 11 Allen, 326, 334; Midland By. Co. v. Great 
Western Ry. Co., 8 Ch. App. 841, 851; Simpson v. Hotel Co., 8 H. 
L. Cas. 712; Hendee v. Pinkerton, 96 Mass. 381, 386. This ques- 
tion was presented to this court and exhaustively argued by able 
counsel in Union Pac. Ry. Co. v. Chicago, R. I. & P. Ry. Co., supra. 
In that case the Union Pacific Railway Company had leased to an- 
other company for 999 years the joint use of its bridge across the 
Missouri river and of its terminal facilities at Omaha, together 
with about seven miles of its track, and it was contended that this 
lease was beyond the powers of the corporation, and void, because 
it was a diversion of the use of its railroad facilities from the pub- 
lic purposes for which the railroad corporation held them. The 
contract was, however, sustained, because it appeared that the use 
leased was a surplus use remaining after the Union Pacific Rail- 
way Company had retained for itself sufficient facilities to perform 
all its public functions and to discharge all its public duties. This 
court held, after careful consideration, and its decision was subse- 
quently affirmed by the supreme court (Union Pac. Ry. Co. v. Chi- 
cago^ R L & P. Ry. Co., 163 U. S. 564, 16 Sup. Ct 1173, 41 L. Ed. 
265), that, if a corporation necessarily acquires for the conduct of 
its corporate business facilities whose entire capacity is not needed 
for its corporate use, it is not required to hold them in idleness; but 
it has the power, and it is its duty, alike to its stockholders and 
the public, to lease or otherwise apply the surplus use for their 
benefit. In State v. City of Eau Claire, 40 Wis. 533, and Green 
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Bay & M. Canal Co. v. Kaukauna Water-Power Co., 70 Wis. 635, 
35 N. W. 529, 36 N. W. 828, the supreme court of Wisconsin held 
that, where a city had legislative authority to erect a dam for the 
purpose of waterworks for the city, it might lawfully lease for 
private purposes any excess of water not required for its water- 
works. This is a just and reasonable rule. It is a rule incon- 
sistent with no principle of law or of equity, and in accord with 
that common sense and common business practice which recognize 
as a public good the growth of two blades of grass where but 
one grew before, and the conversion of waste to use. The case in 
hand falls far within the rule. By the contract of September, 1898, 
the city renounced no trust that had been imposed upon it. It dis- 
abled itself from the discharge of no duty. It in no way impaired 
the usefulness of the water or of the water system of the city for 
the public purposes for which it was constructed and maintained. 
On the other hand, that contract expressly provided that the water 
diverted by the grantees under it should be returned to the water 
system of the city unimpaired, without pollution or diminution of 
its flow, and that the grantees should do nothing under it which 
should interfere in any way with the successful operation of the 
waterworks of the city. Every use of those waterworks and of 
the water requisite to the discharge of the trust under which they 
were held for the usual municipal purposes was retained by the 
city unimpaired, while the idle power therein which was running 
to waste was wisely utilized, not for private use, but for the pub- 
lic purpose of enlarging the waterworks of the city, of increasing 
its supply of water, of procuring conduits and poles to carry its 
wires, and of obtaining electric light and power for its public build- 
ings and its streets. The ordinance and the contract, therefore, 
were not void on the ground that the water system and the water 
were held by the city in trust to extinguish fires, to distribute to 
its inhabitants for domestic uses, and for other municipal purposes, 
and on the ground that the municipality had no power to divert 
them to generate electricity for private use, because every use of 
the water and of the waterworks for which they were held in 
trust was expressly retained by the city unimpaired, because the 
grant in the ordinance was made for public purposes, and not for 
private use, and because that grant wisely utilized an idle water 
power for the benefit of the city and its inhabitants, without im- 
pairing the uses for which the water system was constructed and 
maintained. 

Another argument of counsel for the appellee was that the portion 
of the ordinance which grants rights and privileges outside the 
limits of the city is void, because the city council has no power over 
that portion of the water system which is not specially given by 
legislative enactment. But, if the premise of this argument is sound, 
the conclusion does not follow, because the statutes which we have 
already quoted give ample power to the city council to grant the 
rights and privileges in that portion of the waterworks and of the 
water beyond the limits of the city which were conveyed by the 
ordinanee. 2 Mills' Ann. St. §§ 4492, 4403, par. 68. 



Digitized by 



Google 



PIKES PEAK POWER CO. V. CITT OF COLORADO SPRINGS. 16 

This concludes the discussion of all the arguments presented by 
counsel for the city in support of their contention that the con- 
tract of September 8, 1898, was beyond the powers of the city and 
of its council. For the reasons which have been stated, these argu- 
ments have not proved convincing or persuasive. In the answer 
of the city some other reasons were stated for the contention which 
the city here maintains, but they are either unfounded in law or not 
established by the evidence, and, as counsel for the city have deemed 
them unworthy of argument, they will not be discussed. Our con- 
clusion is that the city council of Colorado Springs had the power 
to pass the ordinance and to make the contract of September, 181)8, 
and that its subsequent attempt to repeal the former and to annul 
the latter, after the rights and privileges granted had become vested, 
was a violation of the constitution of the United States, and in- 
effectual for any purpose. 

Finally, it is insisted that, if the contract was valid, the decree 
was right, because all rights and privileges under the ordinance were 
forfeited by the failure of Jackson to complete the tunnel within 
the time limited by the agreement. There is a provision in the 
contract that all the rights and privileges under it shall be for- 
feited by a failure to complete the tunnel by December 8, 1899. 
But another provision of the agreement is that if, for any cause for 
which the city is responsible, the work is materially delayed, then 
the time for the completion of the work shall be extended for a 
time equal to the aggregate length of the time of such stoppage or 
delays. Jackson drove the tunnel through the mountain within the 
time prescribed for its completion, and prosecuted his work vigor- 
ously and in good faith, but he did not reduce the tunnel to grade, 
or line it or finish it according to the specifications, within the time 
named in the contract* On the other hand, the city had repeat- 
edly refused to pay him moneys that were due him for work which 
he performed in 1898, until he enforced payment by judi^nents of 
the courts. The city passed the repealing ordinance of February, 
1899, answered this bill that its grant of 1898 ^as void, and so 
earnestly insisted upon its contention that it persuaded the court be- 
low to so hold. There is evidence that these wrongful acts of the city 
caused delay in Jackson's work, and that, in their absence, he 
would have completed the tunnel in time. This is the claim of the 
appellant. In our view, it is unnecessary to determine in this case 
whether or not that claim is well founded. This is not an action 
at law to enforce the forfeiture of this contract. This is a suit in 
<?quity to avoid the unlawful act of the city in attempting to annul 
its agreement. The claim of the city that the rights granted by it 
have been forfeited by delay in the x)erformance of the agreement 
is presented by a supplemental answer. Whatever else may be the 
fact, this is eertainlv true: the great burden of the work of driving 
the tunnel had been borne, and that work had been substantially 
done, when the limit of the time for its completion was reached. 
The substantial benefits of the contract, the essential consideration 
which induced the city to make it, either has accrued to it, or surely 
will accrue to it Tlie tunnel has been driven. The city now aska 
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this court of equity to relieve it of the burdens of this contract while 
it retains this great and substantial benefit. That prayer does not 
appeal with much force to the conscience of a chancellor, and it 
cannot be granted here. Neither Jackson nor his assignee, the ap- 
pellant, has committed any wrong, or violated any rule of law or 
of equity, in their dealings, and the case presents no equitable ground 
for depriving them of the rights and privileges which were granted 
to them under the contract, and which they have fairly earned by 
the substantial completion of the great work they undertook. "A 
court of equity can act only on the conscience of a party. If he has 
done nothing that taints it, no demand can attach upon it, so as 
to give any jurisdiction." Boone v. Chiles, 10 Pet. 177, 210, 9 L. 
Ed. 388; Illinois Trust & Savings Bank v. City of Arkansas City, 
76 Fed. 271, 293, 22 C. C. A. 171, 193, 40 U. S. App. 257, 294, 34 L. 
R. A. 518; U. S. v. Winona & St. P. R Co., 67 Fed. 948, 960, 
15 C. C. A. 96, 108, 32 U. S. App. 272, 291; U. S. >• Northern Pac. 
R. Co., 95 Fed, 864, 880, 37 C. 0. A. 290, 306. 

The decree below is reversed, and the case is riemanded to the cir- 
cuit court, with instructions to enter a decree for the appellant for 
the relief prayed in its bill. 



VANSICKLB ▼. WELLS, FARGO & CO. 

(Circuit Court, D. Nevada. November 14, 1900.) 

No. 580. 

1. Fraudulent Conveyances— Evidence of Fraudulent Intent. 

The fact that land was assessed in the name of a husband for several 
years after he had conveyed It to his wife and the deed had been recorded 
does not tend to show that the conveyance was made for the purpose of 
defrauding the husband's creditors, where It was not so listed at the in- 
stance of either husband or wife, but through the custom of the assessing 
officers to copy from previous assessment rolls. 

2. 8ahe— Deed frqm Husband to Wife. 

A deed of property from a husband to his wife In payment of an in* 
debtedness cannot be impeached by another creditor of the husband on 
the ground that the accounts between the husband and wife had not been 
so Itept that the wife could have legally enforced her claim, or that such 
claim, or a portion of It, was barred by limitations. 
S. Same— Evidence— Fraudulent Intent. 

The fact that a portion of an indebtedness from a husband to his wife, 
in payment of which he conveyed property to her, was barred by limita- 
tions, is admissible in evidence in support of a claim that the conveyance 
was fraudulent, lo be considered on the question of good faith. 
4. Same— Husband and Wipe. 

The failure of a wife to file an inventory of her separate property as 
required by Cutting's Comp. Ann. Laws Nev. §§ 512-514, does not affect 
her rights as against a creditor of her husband seelsing to impeach tho 
conveyance of such property to her as fraudulent. 
(k Husband and Wife— Conveyance between— Nevada Statutes. 

Under the statutes of Nevada defining the rights of husband and wife 
tCutting*s Comp. Ann. Laws Nev. §§ 524, 528), which provide that, when 
a husband permits his wife to appropriate to her own use her earnings, 
the same, with the issues and profits thereof, shall be her separate prop- 
erty, and which permit a husband and wife to contract with each other 
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respecting property as If unmarried, an agreement between a husband and 
wife that the wife shall have as her own the proceeds of butter, eggs, 
and poultry which she raised and sold is valid; and where she from time 
to time loaned sums therefrom to her husband, or permitted him to use 
the same, on his agreement to repay, the indebtedness thereby created 
constituted a valuable consideration for the conveyance of property to her 
In payment. 

d Same— PREPERENCB OF WiFB— Intent. 

In the absence of a statutory provision forbidding preferences, a con- 
veyance of property by a husband to his wife In payment of a valid in- 
debtedness Is not fraudulent as to his other creditors, although he is in- 
solvent, unless made with a fraudulent Intent, and accepted with knowl- 
edge of such Intent; and the relationship between the parties, while It is 
entitled to be considered upon the question of Intent, Is not In itself a 
badge of fraud. 

In Equity. Suit to enjoin the sale of property on execution. 

From the evidence in this suit it appears that the complainant came to 
Nevada in 1856, when she was 16 years of age, and then became acquainted 
with P. W. Vansickle; that they were married in 1857; that they both worked 
as laborers for a brother of P. W. Vansickle; that the property in controversy 
was then uncultivated government land In the possession of the brother, from 
whom P. W. Vansickle acquired it, and he and his wife, since the spring of 
1858, have lived upon the land, cultivated and improved it. When they went 
upon the premises there was a small house, consisting of four rooms,— two bed 
rooms, a sitting room, and a kitchen,— In which they lived and reared a family 
of five children. In addition to the cultivation of the land and raising crops 
thereon, they acquired cows, horses, and chickens. Mrs. Vansickle, in addition 
to her other household duties, made butter; and the butter, chickens, and eggs 
were sold, among other things, for the support of the family. Within one year 
after their marriage there was an agreement made between the husband and 
the wife that she should have all the money realized from the sale of the 
butter, chickens, and eggs, as her own. In pursuance of this agreement she 
sold the butter, chickens, and eggs on her own account at Virginia City and 
elsewhere. There were no accounts kept of these sales for several years,— 
In fact, not until 1872, when the eldest daughter commenced keeping a mem- 
orandum of the sales and receipts from these sources, and of the accounts be- 
tween her father and mother, and continued keeping such accounts until 18JM. 
The husband often sold the butter, etc., for his wife. Sometimes he paid the 
money received therefor over to her, and at other times only rendered an ac- 
count thereof, as he had spent the money. At different times he asked his 
wife for money, and she gave it to him, for the purpose of paying his debts. 
The proofs offered with reference to these transactions show an Indebtedness 
from the husband to the wife equal to. If not exceeding, the value oif the 
property at the time it was deeded to her by her husband. With reference to 
the execution of the deed in 1886 the testimony shows that the wife had at 
various times stated to her husband that he was largely Indebted to her, and 
that he ought to give her a deed of the property, so that she could take care 
of herself and family. About the time of the execution of the deed he was 
taken sick, and the family thought he was seriously ill. On this account she 
repeated her previous requests, and again urged him to make the deed. The 
deed was executed and recorded without her knowledge, but he within two 
months thereafter told her of its execution, and then delivered the deed to her. 
Prior to the execution and delivery of the deed her husband managed and 
controlled the property, and directed the work done thereon. Thereafter he 
had nothing to do with it. The wife and eldest son performed those duties. 
The husband, however, lived with the family on the premises, received his 
board, and, after he quit the butchering business, conducted and carried on 
the purchase and sale of chickens and eggs on his own account The husband 
was engaged as a butcher and conducted a butcher shop at Genoa for several 
years before the deed was executed, and thereafter carried on the butchering 
business, feeding his cattle up to 1804 upon the farm included in the deed, 
105 F.-2 
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and peddled out the meat at different places, wherever he could find a market 
therefor. At the time of the execution of the deed the husband was indebted 
to Mr. W. W. Lapham In the sum of $1,500, for which a note had been pre- 
viously given by him, and owed a few hundred dollars besides,— In all, about 
$2,000. At that time he owned about 35 head of horses, of the value of $150 
each, and about 200 head of cattle, of the value of $5,000. After the execution 
of the deed the wife was anxious to repair the house where the family lived. 
The question as to whether the house should be simply repaired or enlarged 
was discussed by all members of the family. The younger members were de- 
cidedly In favor of having It enlarged. The wife requested her husband to 
engage a carpenter for her, which he did, and the carpenter was consulted 
about the changes to be made and expense that would be Incurred. W. W. 
Lapham, a man of means, who had boarded with the family for about 20 
years,— and, according to the testimony, they had "never taken a cent from 
him,"— offered to furnish the money. He said: "Mrs. Van, you deserve a bet- 
ter house. You have worked hard, very hard. • • • I will give you one 
thousand dollars, and fix your house In good shape. • ♦ ♦ I will not 
charge you any Interest." She said: "I don't care about taking It. I do not 
like to go in debt. I like to see my way clear." After the carpenters com- 
menced work, and the old dining room had been torn down, Lapham said: 
"Mrs. Van, I think it would be .cheaper for you to move the old building back, 
♦ • • and build a new front altogether." She replied by saying: "I don't 
like to go Into debt too much. ♦ • ♦ If you think It will not cost over one 
thousand dollars, I will try it." Lapham paid the bills, and the Improve- 
ments cost nearly $1,500. After the work was finished, Lapham wanted her to 
sign two duebills. When she examined them she noticed the words "Vanslekle 
ranch," and thought he was trying to Include her husband and the ranch; 
that the property was hers, the debt was hers, and that her husband had noth- 
ing to do with It. She testified that she said to Mr. Lapham: "What do you 
mean by *Vanslckle ranch'? Do you include Peter with it?'— and told him: 
"I will never sign that. You could come to-morrow and sue me, and that is 
the thing I cannot stand. You promised to wait and have patience until I 
paid you; and if I paid you It was all right, and If I did not It was all right. 
Is that not the bargain?" Other words passed between them, and the duebills 
were not signed. This Indebtedness, together with the note of $1,500, was 
afterwards, by some transaction between Lapham and P. W. Vanslckle, 
included In the note of $4,000 executed by P. W. Vansickle In favor of W. W. 
Lapham on the 29th day of March, 1887; the same being the note assigned by 
Lapham to Wells, Fargo & Co., before maturity, and upon which the Judg- 
ment In its suit against P. W. Vansickle was obtained. On the day that this 
note was signed P. W. Vansickle made, executed, and delivered to said Lap- 
ham a chattel mortgage upon certain personal property, to wit, 200 head of 
cattle and 20 head of horses, as security for the payment of the note. Van- 
sickle was then engaged in business as a butcher, and, after the note was 
executed, permission was given to him. by the holder of the note and chattel 
mortgage to kill the cattle and dispose of the other property. He did so, and 
made many payments on the note at different times. He always claimed that 
he had paid the note in full to Lapham. The taxes were always assessed 
against the land In the name of P. W. Vansickle, after the deed was executed, 
as before, until about 1899, when it was assessed to Mrs. Lillies M. Vansickle. 
Mrs. Vansickle testified that she never paid any attention to it; that the 
assessor never came to her for a statement; that her husband paid the taxes 
while he was In the butcher business, for the feed of his cattle on her farm. 
It further appears that the assessors were In the habit of copying the state- 
ments from the previous assessment roll; that they made no examination or 
Inquiry Into the title, and made no changes In the name of the party to whom 
the land was assessed, unless objections were made thereto, or the party In 
whose name it was assessed had died; that this was true generally of all prop- 
erty assessed In Douglas county by them. On November 20, 1866, the hus- 
band and wife Joined In the execution of a declaration of homestead embracing 
the property In controversy, and this declaration thereafter, on December 4, 
18G6, was duly filed and recorded in Douglas county, where the land is situate. 
On June 11, 1895, they again Joined In the execution of a second declaration of 
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homestead upon the same property, which was duly filed and recorded as 
above. 

W. E. P. Deal, for complainant. 
M. A. Murphy, for defendant. 

HAWLEY, District Judge (after stating the f aots). This is a suit 
in equity to enjoin the defendant from selling certain lands situate in 
Douglas county, Nev., under an execution issued May 21, 1895, upon 
a judgment obtained in this court December 12, 1894, by the defend- 
ant against P. W. Vansickle for {4,000, with interest and costs. 
Complainant claims to be the sole owner of the property under and 
by virtue of a deed executed and delivered to her by her husband, 
P. W. Vansickle, in 1886. It is alleged in the answer that P. W. 
Vansickle, being indebted to a number of persons, with full knowl- 
edge of his insolvency, "and for the purpose and with the intent to 
hinder, delay, and defraud his said creditors, including this defendant, 
made a pretended sale of the lands and premises described and set 
forth in the complainant's bill to the complainant, Lillies M. Van- 
sickle, who then was, and for a long time prior thereto had been, and 
now is, the wife of the said Peter W. Vansickle; that no consideration 
ever passed or was paid by the said Lillies M. Vansickle to the said 
Peter W. Vansickle or any other person; ♦ ♦ ♦ that at the time 
of the pretended transfer of said lands and premises by the said 
Peter W. Vansickle to the said Lillies M. Vansickle, his wife, she 
received and accepted said deed of conveyance well knowing the 
embarrassed financial condition of her said husband, Peter W. Van- 
sickle, and the said deed was made and some time thereafter recorded, 
and at a still later date delivered by the said Peter W. Vansickle 
to, and accepted by, the said Lillies M. Vansickle, his wife, with the 
intent and for the purpose of delaying, hindering, and defrauding the 
creditors of the said Peter W. Vansickle." This averment raises the 
only issues involved in this suit: (1) Was any contract or agreement 
ever made between husband and wife under which the husband be- 
came indebted to the wife? <2) Was the deed which was afterwards 
executed by the husband made with the intent on the part of the hus- 
band and the wife to hinder, delay, or defraud the creditors of the 
husband? 

There were several preliminary objections made which are purely 
technical, and but few that require special notice. For instance, an 
objection was made to the admission of the deed from the husband to 
the wife because it purports to have been made April 30, 1886, and 
to have been acknowledged and recorded April 26, 1886, and was not 
delivered until several weeks thereafter. It is evident that the inser- 
tion of the "30th day of April" as the day of its execution was a 
clerical mistake, which does not in any manner affect the validity of 
the deed. The fact that the deed was not delivered until after it was 
filed is wholly immaterial. The fact the property was assessed 
to P. W. Vansickle after the deed was executed and delivered, the 
same as it had been for years before, does not, in the light of th^ cir- 
cumstances disclosed by the testimony of the officers and others con- 
cerning th^ manner in which assessments of real estate were made ifk 
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Doiiglas county, tend to show that the complainant was guilty of any 
fraud in regard thereto. The fact that the husband often paid the 
taxes is, I think, satisfactorily explained in the testimony, and need 
not be repeated. 

It was urged upon the oral argument that there was no valid agree- 
ment existing between the husband and wife that could have been en- 
forced in an action at law between them, and upon this point divers 
objections were made as to the manner in which the accounts were 
kept between the husband and wife, and as to the methods of all 
the transactions between them. It would be useless to mention these 
objections in detail. It is enough to say that they were not relevant 
to the issues involved herein. The defendant is not in a position to 
object to the manner and method of these transactions. If a contract 
or agreement existed between the parties whereby an indebtedness be- 
came due to the wife at the time of the execution of the deed, it does 
not lie in the mouth of another creditor of the husband to say that 
the husband might have defeated the transaction by legal technicali- 
ties that might have been urged because the accounts between them 
were not kept in **due and r^ular form," etc. In line with these ob- 
jections is found the answer to the objection that the debts incurred 
were barred by the statute of limitations. That was a matter solely 
between the husband and wife. The privilege given by the statute 
could be waived. There is no law which prevents a party from pay- 
ing an honest debt simply because he might have availed himself of 
the provisions of the statute. No stranger to the transaction could 
raise the question. Blair v. Silver Peak Mines (0. C.) 84 Fed; 737, 738; 
Hanchett v. Blair, 41 C. C. A. 76, 100 Fed. 817, 825, and authorities 
there cited. But the fact that some of the items relied upon to con- 
stitute the consideration might have been barred by the statute was 
admissible, because, if it were shown that no efforts had ever been 
made to collect or enforce the claim, it would furnish a circumstance 
to be considered on the question of good faith. Schuberth v. Schillo, 
177 HI. 346, 350, 52 N. E. 319. It was, of course, the duty of the 
court to be liberal in the admission of testimony as to the various 
transactions, and consider all the evidence in regard thereto, in so far 
as it has any bearing upon the question of the good faith of the 
parties, or as to whether or not the deed was made for the sole pur- 
pose of hindering, delaying, or defrauding creditors. It would serve 
no useful purpose to refer to any of the other objections urged to the 
admission of the testimony. 

There is no substantial ground urged against the validity of the 
homestead claims upon the property. The contention is over the 
question whether the defendant has the right, under its execution, to 
sell the property and take the proceeds in excess of the amount al- 
lowed as exanpt under the homestead claim. But the filing of the 
second declaration of homestead after the execution and delivery of 
the deed is claimed to be a circumstance to be considered by the court, 
as tending to show some fraudulent design on the part of the parties; 
and in this connection counsel asks, if the previous transactions were 
bona fide, "why did Mrs. Vansickle, years after she had the deed, join 
with her husband in the declaration of a homestead?" The evidence 
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shows that she was advised to do so by an attorney. This advice 
may have been given as a matter of precaution, to save any question 
that might ever be raised as to the effect of the proviso contained in 
section 1 of the "act to exempt the homestead and other property 
from forced sale in certain cases, aj^roved March 6, 1865," as amend- 
ed in 1879, which reads "that if the property declared upon as a home- 
stead be the separate property of either spouse, both must join in the 
execution and acknowledgment of the declaration." Laws Nev. 1879, 
c. 131, § 1. But, whatever the object or purpose may have been, it 
certainly cannot be considered as a circumstance which tends to 
establish any fraudulent intent upon the part of either in the execu- 
tion and delivery of the deed. The fact that the wife, after as well 
as before the execution of the deed, often gave the husband money to 
pay his debts; that he lived upon the premises; and that she never 
charged him for his board, because, as she testified, ^^e is my hus- 
band, and he shall always have a home," — ^is not of itself a circum- 
stance from which fraud could be inferred. As was said by the court 
in Ravisies v. Alston, 5 Ala. 297, 303, ih referring to similar facts, ^li 
the sale was fair and the purchase bona fide, the facts supposed, in- 
stead of being a badge of fraud, entitle the parties to commendation." 

Replying to the contention of the defendant that as the wife did 
not file an inventory of the property conveyed by the deed, as required 
by the statute, the court should hold that it is community property 
and liable for the debts of her husband, it is sufiicient to say that the 
property which the wife acquired under the agreement did not, after 
the execution of the deed, belong to the community property of hus- 
band and wife, but was her own individual, separate property, and 
that the provisions of sections 3 and 4 of the "act defining the rights 
of husband and wife," requiring the wife to file a full and complete 
inventory of her separate estate, do not, in my opinion, have any bear- 
ing whatever upon any issue involved in this suit. Section 5 of the 
act, which provides the only penalty for such failure, relates ex- 
clusively to controversies *T)etween the wife and purchasers in good 
faith and for a valuable consideration from the husband." Cutting's 
Comp. Ann. Lawsj Nev. §§ 512-514. The defendant stands in no 
such relation, and is not in a position to claim any right in the prem- 
ises on account of the failure of the wife to file an inventory of her 
separate property. It certainly cannot be claimed that her failure 
to file such an inventory constituteff. in the slightest degree any 
indicia of an intent on her part to hinder, delay, or defraud any 
creditor of her husband. 

It is unnecessary to e:s:amine or review the numerous authorities 
cited by defendant based upon the tules which prevailed at common 
law. At common law contracts between husband and wife were 
held void, for the want of the wife's power to consent. The civU 
existence of the wife was considered, for many purposes, as being 
merged in that of her husband, and her services belonged absolutely 
to him. Nevertheless it will be observed that the courts of equity 
in England protected, as far as they could, the separate estate, sav- 
ings, and earnings of married women; and many cases can be found 
where contracts and agreements between husband and wife of a 
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Similar character to the one proven by the testimony in this suit were 
upheld and maintained under the strictness and rigidity of the com- 
mon-law rules. In the early case of Slanning v. Style, 3 P. Wms. 
334, 337, decided in 1734, where it was insisted on behalf of the de- 
fendant that the testator allowed his wife — 

"To dispose and make profit of all such butter, eggs, poultry, pigs, fruit, 
and other trivial matters arising from the said farm (over and besides what 
was used In the family), for her own separate use, calling it her *pin money*; 
* * * and it was proved in the cause that her husband, whenever any per- 
son came to buy any fowls, pigs, etc., would say he had nothing to do with 
those things, which were his wife's, and that he also confessed that having been 
malting a purchase of about £1,000 value, and wanting some money, he had 
been obliged to borrow £100 of his wife to make up the purchase money. 
Therefore now the widow claimed to be paid this £100." 

The lord chancellor, in decreeing that the widow was entitled to 
this £100, said: 

"That the courts of equity have taken notice of and allowed feme coverts 
to have separate interests by their husbands' agreement; and this £100 being 
the wife's savings, and here being evidence that the husband agreed thereto, 
it seemed but a reasonable encouragement to the wife's frugality, and such 
agreement' would be of little avail, were it to determine by the husband's 
death. Tbat it was the strongest proof of the husband's consent that the 
wife should have a separate property in the money arising by these savings, in 
that be had applied to her, and prevailed with her to lend him this sum, in 
which case he did not lay claim to it as his own, but submitted to borrow it as 
her money." 

In Peterson v. Mulford, 36 N. J. Law, 481, 486, the court said: 

"There can be no question but that a husband is entitled to the services of 
his wife, if he claims them, and also to the proceeds of her labor, unless he 
permits her to labor for her own account, or, after she has earned or received 
the proceeds, gives them to her, or allows her to appropriate them to her 
own use." 

But, without reference to the rules of the common law, this suit 
must be considered and decided under the provisions of the statutes 
of this state and general principles of the law applicable to the facts 
which the evidence herein establishes. Section 15 of the "act de- 
fining the rights of husband and wife, approved March 10, 1873," 
provides as follows: 

"When the husband has allowed the wife to appropriate to her own use her 
earnings, the same, with the issues and profits thereof, is deemed a gift from 
him to her, and is, with such issues and profits^ her separate property." 

Section 19 of the same act reads as follows: 

"Either husband or wife may enter into any contract, engagement, or trans- 
action with the other, or with any other person, respecting property, which 
either might enter Into if unmarried, subject in any contract, engagement, or 
transaction between themselves, to the general rules which control the actions 
of persons occupying relations of confidence and trust towards each other." 

Cutting's Comp. Ann. Laws, pp. 121, 122, §§ 524, 528. 

Under these provisions of the statute, independent of any authority 
upon the subject, it seems to my mind clear that the parties had the 
unquestioned right to make the agreement that the wife, in con- 
sideration of her extra services, might and should have the money 
realized from the sale of the butter, chickens, and eggs, and that the 
moneys appropriated by the husband out of this fund belonged to the 
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wife, as well as the money which she had realized from these sources 
and loaned to her husband, and created between them an indebted- 
ness which constituted a viEtluable consideration for the execution 
and delivery of the deed. In Peterson v. Mulford, supra, Roche v. 
Trust Co. (Ind. Sup.) 52 N. E. 612, 616, 617, and Nuding v. Urich, 169 
Pa- St. 289, 292-294, 32 Atl. 409, there is an able and exhaustive 
discussion of the relative rights of the husband and wife upon this 
subject, and many authorities are there cited. It is enough to say, 
without quoting therefrom, that they are directly applicable to the 
facts of this case, and that the conclusions therein reached fully 
support the views I have expressed. The authorities cited by the 
defendant are based upon facts which are entirely dissimilar to the 
facts in this suit, and many of them are based exclusively upon the 
ground that no agreement was ever made that the wife should have 
any recompense for the extra services she had rendered. 

Was the transfer of the property made to hinder, delay, or defraud 
the creditors of P. W. Vansickle? Under the provisions of the stat- 
ute of this state, all conveyances made with the intent to hinder, 
delay, or defraud creditors or other persons of their lawful suits, 
debts, or demands are, as against such persons, utterly null and void. 
Cutting's Comp. Ann. Laws, § 2708. It is well settled that fraud 
may be shown, in conveyances of property made to hinder, delay, or 
defraud creditors, by tiie conduct and appearance of the parties, 
the details of the transaction, and the surrounding circumstances, 
and may be inferred when the facts and circumstances are such as to 
lead a reasonable man to believe that the property of a debtor has 
been attempted to be withdrawn from the reach of his creditors. 
Thomson v. Crane (C. C.) 73 Fed. 327, 329, and authorities there cited. 
The statutes of this state (Cutting's Comp. Ann. Laws, § 2711) pro- 
vide that: 

"The question of fraudulent intent, in all cases arising under the provisions 
of this act, shall he deemed a question of fact, and not of law: nor shall any 
conveyance or charj?e be adjudged fraudulent, as against creditors or purchas- 
ers, solely on the ground that it was not founded on a valuable consideration." 

With reference to the facts established by the evidence, it is proper 
to say that all the testimony was taken in open court; that the court 
had the opportunity of observing the manner and appearance of the 
respective witnesses, and thus is better enabled to decide as to the 
weight and credence that should be given to their testimony. The 
fact is that there was no substantial conflict in the evidence. The 
difference in the statements of the respective witnesses concerning 
the various transactions, and the slight discrepancies as to the lan- 
guage used by the parties to the transaction, upon which much stiess 
is laid by counsel, are readily accounted for by the lapse of time, and 
the differences that would naturally occur in the memory of the 
witnesses. To my mind, the fact that the transactions were diifer- 
ently stated from their recollection, instead of being given with a 
parrot-like sameness, strengthens, instead of weakens, the force of 
their evidence as to the bona fides of these transactions. The power 
of the husband to deed his property to his wife is unquestioned. The 
mere fact that the husband was at the time of the execution of the 
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deed indebted to other parties does not of itself raise any presump- 
tion of fraud, or constitute any ground, for the impeachment of his 
acts. The rule is well settled that a conveyance giving such prefer- 
ence is not fraudulent, though the debtor be insolvent, and the 
creditor be aware at the time that it would have the effect of defeat- 
ing the collection of other debts. Wheaton v. Neville, 19 Cal. 42, 46; 
Ross V. Sedgwick, 69 Cal. 247, 250, 10 Pac. 400; Lucas v. Clafflin, 76 
Va. 269, 277; 14 Am. & Eng. Enc. Law (2d Ed.) 224, and authorities 
there cited. The validity of the conveyance is to be determined, not 
by its effect, but by the intention with which it was made. In the 
absence of any statutory provision forbidding preferences, a debtor 
has the right to convey his property to any one or more of his credit- 
ors. The fact that the preference is given to his wife, or to any other 
relative, between whom and himself there subsists the relation of 
debtor and creditor, does not prohibit him from preferring such 
creditor in the i>ayment of his debts. 14 Am. & Eng. Enc. Law (2d 
Ed.) 232, and authorities there cited. It is, of course, the duty of the 
court in all such cases, as in all cases where fraud is alleged, carefully 
to scrutinize the testimony of the witnesses, and keep in mind the 
family relations of the parties; but the determination of the case 
must, at last, as was said by the court in Shauer v. Alterton, 151 
U. S. 607, 626, 14 Sup. Gt. 448, 38 L. Ed. 292, "depend upon the in- 
quiry whether the transaction was honest and bona fide." Ihis is 
the crucial test in all cases. It may be that fraudulent dispositions 
of a man's property to his wife or to members of his family are more 
frequently made than to others not so intimately connected; but 
where the transaction is manifestly honest and bona fide, and not 
made to hinder, delay, or defraud other creditors, too much stress 
ought not to be given to the fact of their intimate relationship. For, 
as before stated, the mere fact that the deed of the property was 
made to a relative is not of itself a badge of fraud. The books are 
full of cases where this general principle has been announced. More- 
over, if the conveyance was not fraudulent in its inception, it will not 
be made so by any subsequent conduct of the parties. 14 Am. & Eng. 
Enc. Law (2d Ed.) 269, and authorities there cited. The weight of 
the testimony, taken in its entirety, establishes the fact that the con- 
veyance to the wife was made bona fide, for a good and valuable 
consideration, without any intent on the part of the parties thereto 
to hinder, delay, or defraud any creditor of the husband. So far as 
the wife is concerned, there is no pretense that she was guilty of any 
fraud, though perhaps mistaken in some of the facts concerning Lap- 
ham's |1,500 note. She was honestly of the opinion that the note 
had been paid, and there is no circumstance or testimony of any kind 
to indicate that she accepted the deed for the purpose or with the in- 
tent of hindering, delaying, or defrauding any creditor of her hus- 
band. To make a conveyance fraudulent, fraud or fraudulent intent 
must be shown on the part of the grantee as well as on the part of 
the grantor. Cohen v. Knox, 90 Cal. 266, 273, 27 Pac. 215, 13 L. R. A. 
711; Priest v. Brown, 100 Cal. 626, 634, 35 Pac. 323; Newman v. 
Cordell, 43 Barb. 449, 457; Meyer v. Sulzbacher, 76 Ala. 120, 128; 
Jenkins v. Einstein, 3 Biss, 128, Fed. Cas. No. 7,265; Magniac v. 
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Thompson, 7 Pet. 348, 393, 8 L. Ed, 709; 14 Am. & Eng. Enc. Law 
(2d Ed.) 270, and authorities there cited. In Prewit v. Wilson, 103 
U. S. 22, 24, 26 L. Ed. 363, Mr. Justice Field, in delivering the opinion 
of the court, said: 

"WheD a deed Is executed for a valuable and adequate consideration, with- 
out knowledge by the grantee of any fraudulent intent of the grantor, it will 
be upheld, however fraudulent his purpose. To vitiate the transfer in such 
case, the grantee also must be chargeable with linowledge of the intention of 
the grantor." 

In Garr, Scott & Co. v. Klein, 93 Iowa, 313, 315, 61 N. W. 919, 
which was a suit in equity to set aside a conveyance of real estate be- 
tween husband and wife, and to subject the property conveyed to the 
payment of a judgment owned by the plaintiff, the lower court found 
in favor of the defendant, and the judgment was affirmed. The lan- 
guage of the court fits like a glove to the facts of this case, and is as 
near on "all fours" with it, as any cases ever get. The court said: 

'•We are satisfied that the conveyance was made in pursuance of a valid 
agreement between the husband and wife, entered into in good faith, for a 
lawful purpose. The plaintiff relies in part upon alleged statements of the 
husband made about the time the Judgment against him was rendered, and also 
before that time, to the effect that the claim of the plaintiff was not Just, 
that the plaintiff could not recover anything of him, and that his property was 
beyond Its reach, and upon the relationship of the parties to the conveyance, as 
showing that It was fraudulent. But, if such statements were made by the 
husband, they would not be sufficient to taint the title of the wife with fraud. 
She denies that she knew of the indebtedness to the plaintiff at the time the 
deed was made, and her testimony to that effect is not shown to be incorrect. 
Since the consideration for the deed was ample, and was paid some time before 
the delivery of the deed, the fact that it was not delivered to her personally 
until after the Judgment Was rendered is immaterial. We have read the record 
aud argument for the appellant with care, and although there are some facts 
which, If unexplained, would be deemed badges of fraud, yet, when all relevant 
facts are considered, we do not find any ground upon which the Judgment of 
the district court can be disturbed.*' 

The views we have expressed, and the conclusions we have 
reached, are not, as defendant claims, "throwing temptation in the 
path of integrity and truth," but, on the contrary, are calculated to 
preserve the ends of justice, and uphold the rights of parties to make 
agreements, and protect them therein, when made in good faith and 
for a valuable consideration, without any fraudulent intent. Let 
a decree be entered in accordance with the prayer of complainant's 
complaint. 



VANSIOKLB V. WELLS, PARGO & CO. 

(Circuit Court, D. Nevada. November 14, 1900.) 

(No. 600.) 

ITbaudulbnt Convbtancks— Consideration— Parent and Child. 

An agreement by a father to pay his son wages after his majority* when 
made before the services are rendered, will support a conveyance of prop- 
erty in payment of such wages after they have been earned, as against 
. other creditors of the father. 
Same— Legality op Preference. 

Unless prohibited by statute, a debtor may give a preference to a mem- 
ber of his family to whom he is justly indebted, by conveying property to 
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bim. although he Is Insolvent, and suits by other creditors are pending 
against him, of which the grantee has knowledge. 

In Equity. Suit to enjoin the sale of property on execution, 

W, E. F. Deal, for complainant. 
M. A. Murphy, for defendant. 

HAWLEY, District Judge (orally). This suit is of the same gen- 
eral character as Vansickle v. Wells, Fargo & Co. (C. C.) 105 Fed. 
16, just decided. It depends upon the same general principles that 
were there elaborately discussed, and need not be repeated. By 
stipulation of the parties and consent of the court, all the testimony 
taken in that case which was material and relevant to this case is 
to be considered in evidence in this suit. From the testimony in 
this suit it appears that P. W. Vansickle made, executed, and deliv- 
ered to his son James, the complainant herein, three deeds of certain 
real estate, situate in Douglas county, Nov., — one on May 7, 1886, the 
second on October 17, 18i)3, and the other on October 24, 1893, — 
which are claimed by the defendant in this suit to have been made by 
the grantor and accepted by the grantee with intent on their part 
to hinder, delay, and defraud it, as a creditor of P. W. Vansickle. 
The testimony shows: That the son commenced to labor on the 
ranch of his father when he was 17 years of age. That after arriv- 
ing at the age of 21, in 1883, there was a general conversation be- 
tween himself and his father and mother, in the presence of the other 
members of the family, as to his future. The mother, especially, 
seemed anxious that he should remain at homfe; and all agreed that 
if he did some specified compensation should be agreed upon, to 
remunerate him for his services. As a result of this conversation 
the father then and there agreed to pay him wages better than he 
could get elsewhere. The language used by the father, as given by 
the witnesses, is not identical as to the amount,* but all except the 
father testified that the sum was to be J500 per year. All agreed 
that he was to be paid wages. There is no controversy on this point, 
and no testimony was given in denial of or in conflict with the testi- 
mony that it was to be |500 per year. It is true, as claimed by de- 
fendant, that services rendered by children of the grantor after they 
become of age, who are members of his household, will not support: 
a conveyance from him to them unless there was an agreement for 
compensation at the time the services were rendered. Such services 
are ordinarily presumed to have been gratuitously performed, and, in 
order to create a debt from the father to the son for such services, it 
may be admitted that it must aflftrmatively appear either that an ex- 
press contract for remuneration existed, or liat the circumstances 
under which the services were rendered were such as clearly exhibit 
a reasonable and probable expectation that there would be a reason- 
able and fair compensation. In this case it is satisfactorily shown 
that there was an express agreement between the father and son that 
compensation should be paid. The law is well settled that when a 
valuable consideration exists between the parties a fraudulent in- 
tent must be distinctly proved. It is only in cases of voluntary 
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conyeyances, where there is no agreetnent between the parties, that 
the absence of a valuable consideration tends of itself to establish 
a fraudulent intent The weight of the testimony in this suit clearly 
establishes the fact that the first deed was made, executed, and deliv- 
ered for a valuable consideration, without any intent to hinder, delay, 
or defraud any of the other creditors of the father. This, to my 
mind, is too clear and plain to require comment or discussion. 

The consideration for the other deeds arose out of transactions 
which occurred between the father and son as to the sale of cattle, 
and money loaned by the son to the father, the details of which it is 
deemed unnecessary to mention. After the suit of Wells, Fargo & 
Co. had been commenced against his father, the son requested pay- 
ment of the amount due him. The father proposed to deed the son 
the property, saying it was the best he could do, and the son replied, 
^*If it is the best you can do, I will take it." The testimony of the 
complainant with reference to the various agreements and business 
transactions between himself and his father which resulted in the 
execution of these deeds is corroborated not only by the testimony 
of other members of the family, but by all the surrounding circum- 
stances which tend to shed any light upon the transactions. The 
only difference between this case and the one just decided lies in the 
fact that two of the deeds were executed and delivered to the son after 
the suit was brought against the father by Wells, Fargo & Co. But, 
under the authorities applicable to the particular facts of this case, 
that fact does not of itself establish any fraudulent intent on the part 
of the parties to hinder, delay, or defraud any creditors of the father. 
The right of the father to give a preference to members of his own 
family to whom he is justly indebted, over other creditors, is perhaps 
suflSciently shown in the opinion in the other case. But the princi- 
ples announced in Bump, Fraud. Conv. (1st Ed.) 217, 220, are so di- 
rectly in point, and so well supported by numerous authorities there 
cited, as to justify a quotation therefrom. The author, speaking of 
preferences not fraudulent, says: 

"By virtue of his absolute dominion over bis property, a debtor, however, 
may either give or allow a preference. It is no part of the policy of the statute 
to prohibit Its application to the payment of one debt rather than another. 
The maxim, 'Vigilantibus non dormientlbus leges sulwerviunt,' applies. 
Hence it Is that a creditor who can secure a sufficiency, according to law, to 
satisfy his claim, is entitled to hold it against other creditors. This right, 
moreover, Is not affected by the debtor's insolvency, or the preferred creditor's 
knowledge of such insolvency. The fact that a suit is pending, or that the- 
transfer includes aU the debtor's property, or that other creditors lose their 
debts by reason of the debtor's inability to meet all the demands against him, 
does not necessarily affect the validity of the preference. There Is a distinc- 
tion to be observed between the effect of a transfer by a debtor in failing cir- 
cumstances, made to pay one or more of his debts, and that intent to hinder, 
delay, or defraud his other creditors against which the statute is aimed. The 
effect of the preference may be to delay or even to prevent them from obtaining 
payment at all, but, if the motive Is to pay the preferred debt, the transaction 
is not invalidated. The statute is aimed only at Intended fraud, but the 
payment of a debt to one creditor Is no fraud upon other creditors,^no legal 
ii^ury to them." 

And again, in relation to an intent to defeat an execution, it is 
said: 
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••A preference may be givoi and received for the express purpose of defeat- ^ 
Ing an execution, for the mere intent to defeat an execution does net of itself 
constitute fraud. The payment of a Just debt is what the law admits to be 
rightful, and is not, therefore, fraudulent, either in law or In fact The pre- 
ferred creditor cannot be affected injuriously with notice of the debtor's intent 
to prefer, and thereby defeat an execution, because the purpose Is honest, and 
such as the law sanctions. This is not delaying or hindering, within the mean- 
ing of the statute. It does not deprive other creditors of any legal right, for 
they have no right to a priority." 

See, also, Sipe v. Earman, 26 Grat. 563, 569, where it was expressly 
held that the execution of a deed to one creditor pending a suit 
against the grantor by another creditor a short time before the term 
at which it was probable a judgment would be rendered against him 
did not render the deed fraudulent or void. Let a decree be entered 
in favor of the complainant, in accordance with the views herein ex* 
pressed. 



SCRUGGS V. SCRUGGS, 

(Circuit Court, W. D. Missouri, W. D. November 19, 1900.) 

Na 2,391. 

L Administrators— Title to Personalty— Action by Hbir for Conversion. 
It is a fundamental rule that the real estate of an intestate descends 
directly to the heirs at law, and that both the title and right of possession 
to the personal property vest exclusively in the administrator. Until an 
order of distribution has been made by the probate court having jurisdic- 
tion of the estate, an heir has no interest in the personal estate which 
will support an action, and, even after such an order has been made 
declaring the respective interests of the distributees, an heir has no title 
to any specific property, and cannot maintain an action for its conversion 
against the administrator, but bis remedy is by action on the administra- 
tor's bond. 

t. Bamk— -Ineffectual Order of Distribution— Continued Jurisdiction of 
Probate Court. 

Where an order of distribution made by a probate court on final settle- 
ment by the administrator is ineffectual to bind the heirs by reason of a 
failure to give proper notice, the administrator is not thereby discharged, 
and the Jurisdiction of the probate court over the property and the admin- 
istrator continues, and is exclusive. 

dL Same — Action to Determine Rights of Heir— Jurisdiction. 

An administrator appointed by a court of one state is not subject to an 
action in a court of another state or jurisdiction by an heir to establish his 
right to a distributive share in the estate; jurisdiction to determine such 
right being exclusively in the courts of the state of the administration, and 
primairily in the court of probate. 

On Demurrer to Petition. 

A. N. Gossett, for plaintiff. 
Judge R H. Field, for defendant 

PHILIPS, District Judge. It is conceded by plaintiflPs counsel 
that this is, in legal effect, an action for conversion. It is a funda- 
mental and quite universal rule that the real estate of an intestate 
descends directly to the heirs at law, and that the personal estate 
does not descend directly to the heirs, but goes exclusively to the 
administrator, — both the title and the right of possession. Smith 
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V. Denny, 37 Mo. 20; Becraft v. Lewis, 41 Mo. App. 552; State v. 
Moore, 18 Mo. App. 411; Naylor's Adm'r v. Moffatt, 29 Mo. 126. 
By the statute of Kansas (section 1927, Gen. St. 1899) original ju- 
risdiction is conferred upon the probate courts of Kansas as follows: 

••Sec. 1927. The probate courts shaU be courts of record, and, within their 
respective counties, shall have original jurisdiction: First, to take the proof 
of last wills and testaments, and admit them to probate, and to admit to 
record authenticated copies of last wills and testaments executed, proved and 
admitted to probate in the courts of any other state, territory or country; sec- 
ond, to grant and revoke letters testamentary and of administration; third, 
to direct and control the oflacial acts of executors and administrators, settle 
their accounts, and order the distribution of estates; fourth, to appoint and 
remove* guardians for minors, persons of unsound mind, and habitual drunk- 
ards, and make all necessary orders relating to their estates, to direct and 
control their official acts, and to settle their accounts; fifth, to bind apprentices, 
and exercise such control and make such orders respecting them and their 
masters as the law prescribes; sixth, to hear and determine cases of habeas 
corpus; seventh, to have and exercise the Jurisdiction and authority provided 
by law respecting executors and administrators, and the settlement of the 
estates of deceased persons." 

And the whole matter of the custody of personal property, the 
payment of debts, and the distribution of the assets among the cred- 
itors, legatees, and distributees is conferred upon the probate court 
As said in McMillan v. Wacker, 57 Mo. App. 222: 

"On the death of a party the personal property passes to the administrator, 
and he alone has a right to the possession thereof, unless, Indeed, the probate 
court shall, by order, dispense v^lth any administration, as provided by statute. 
It is only 'after making such order such widow or minor children shall be 
authorized to collect, sue for, and retain the property belonging to such estate/ 
The probate court is the only tribunal having original Jurisdiction to determine 
the question as to whether or not an administration la necessary." 

Under the Kansas statute, the widow, who is the administratrix 
in this case, was entitled to one-half of the personal estate; and 
only after settlement with the court, and oh an order of distribu- 
tion, do the heirs become entitled to receive their ascertained inter- 
ests. There is no tenancy in common between the administrator 
and the heir in the personal property. The right of possession in the 
administrator is exclusive, and the heir can never maintain an action 
against the administrator for his distributive share until the probate 
court, of original and exclusive jurisdiction, has determined who the 
distributees are, and made an order of distribution. As said in Gris- 
wold V. Mattix, 21 Mo. App. 286: "It must be ascertained by a com- 
petent tribunal. The probate court is that tribunal. Its jurisdic- 
tion is original and exclusive." Until such order of distribution, 
and an ascertainment by the probate court of what the distributive 
share of the heir is, how can the heir maintain an action for con- 
version? It is a fundamental principle governing the ax^tion .for 
conversion that "the plaintiff must show a legal title. He must have 
the property, general or special, or the actual possession or right to 
immediate possession, at the time of the conversion." Cooley, Torts 
(2d Ed.) 517. In law, as defined in Black's Law Dictionary, it is "the 
unauthorized assumption and exercise of the right of ownership over 
goods or personal chattels belonging to another, to the alteration of 
tibeir condition or the exclusion of the owner's rights. A construct- 
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ive conversion takes place when a person does such acts in reference 
to the goods of another as amount in law to the appropriation of the 
property to himself." The exclusive right of possession being in the 
administrator until the order of distribution is made, hove can it be 
said that the administrator 'is wrongfully exercising a right of own- 
ership over the goods or personal chattels belonging to another? 
The heir has no right of possession to the property in kind; and, as 
applied to the facts of this case, this heir would be entitled to one- 
third of the distributive share of the estate going to the heirs after 
the payment of the debts and giving to the widow one-half interest 
in the moneys, bonds, and securities. After the order of distribu- 
tion, and failure to comply therewith by the administrator, the heir 
would have a remedy in an action on the bond of the administrator. 
The petition shows that the final settlement was made by the de- 
fendant in the probate court in Kansas after due notice by publi- 
cation; and the petition further discloses the fact that at that set- 
tlement the probate court proceeded to make an order of distribu- 
tion of the remaining assets between the widow and the two children 
born in lawful wedlock. The sole contention of plaintiff is that that 
order of distribution made on the final settlement was not binding 
on this plaintiff for the reason that no notice was given by the ad- 
ministratrix to the plaintiff of the application for such order of dis- 
tribution, as provided by section 2857 of the Kansas statutes. It is 
contended by defendant's counsel that this section has reference only 
to the preceding section, providing for the sale of personal property 
ascertained by the court not to be susceptible of division in kind. 
It does not appear that this question has ever been directly passed 
upon by the supreme court of that state. It would seem from the 
language of the court in Proctor v. Dicklow, 57 Kan. 124, 45 Pac. 
86, that it has been the practice in the probate court in that state, 
to make the order of distribution at the time of making final set- 
tlement, and that the distributee would be concluded thereby if 
he does not appeal to that court for relief, and to the appellate court 
from the adverse action of that court. But, without determining 
this question, the fact in law still remains true that, if that order of 
distribution made by the probate court was not effectual for want of 
notice, then the administratrix was not discharged therefrom, and 
the jurisdiction of the probate court in Kansas continues in force 
over the administratrix, and is exclusive. As said by Sherwood, J., 
in Lenox v. Harrison, 88 Mo. 495: "Obviously, if, as alleged, there 
was no notice given as required by statute, then the final settlement 
was null, and the administration of the estate was still open." The 
court cites the case of Garton v. Botts, 73 Mo. 274, which expressly 
decides that until there is a final settlement of a ward's estate, a 
curator is not liable to an action by the ward for money had and 
received. The curator's bond constitutes the measure and limit of 
his liability, and he must have recourse to that. This, it seems to 
the court, is conclusive against this action. The petition discloses 
on its face that this defendant is a resident of Kansas, and in the 
jurisdiction of the probate court of that state, where this estate was 
administered; and this plaintiff, I presume, has found the def end- 
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ant over in Kansas City, Mo., possibly shopping, and sued her in the 
jurisdiction of Missouri in an action of trover or conversion; and this 
court is asked to take jurisdiction, in effect, over the administration 
of that estate, and ascertain for the first time that this plaintiff is an 
heir at law of the intestate, and determine what his interest in the 
estate is under the statute of descents and distributions of Kansas. 
This is the sole prerogative of the probate court of that state, which 
has original and exclusive jurisdiction in such cases. Bauer v.. Gray, 
18 Mo. App. 175. While these are Missouri decisions, and founded 
on the Missouri probate statute, it stands to universal law, exclud- 
ing the jurisdiction of the courts of other states and other jurisdic- 
tions from assuming jurisdiction over the matter of administration 
and distribution of estates under a probate system like that which 
obtains in the state of Kansas. As said by the supreme court in 
Lawrence v. Nelson, 143 U. S. 222, 12 Sup. Ct. 442, 36 L. Ed. 134, it 
is ''the general rule that an administrator's power to act, as well as 
his duty to account, is limited to the state from whose courts he 
derives his authority, and that, therefore, he cannot sue or be sued 
in another state in which he has not been appointed administrator." 
In Keynolds v. Stockton, 140 U. S. 272, 11 Sup. Ct. 778, 35 L. Ed. 
470, the supreme court say that: 

"Where an administrator or other custodian of an estate is appointed by the 
courts of one state, ,the courts of that state reserve to themselves fuU and ex- 
clusive jurisdiction over the assets of the estate within the limits of the state. 
♦ ♦ • Whatever may be the rule if jurisdiction is acquired by a court be- 
fore administration proceedings are commenced, the moment they are commen- 
ced, and the estate is taken possession of by a tribunal of a state, that moment 
the party whose estate is thus talcen possession of ceases to have power to 
bind the estate In a court of another state, either voluntarily or by submitting 
himself to the jurisdiction of the latter court" 

The demurrer is sustained. 



WILLIAMSON V. LIVERPOOL, L. & G. INS. CO. 

(Circuit Court, W. D. Missouri, W. D. November 26, 1900.) 

No. 2,495. 

CoNBTrruTiONAL Law— Equal Pbotkction of Laws— Statute Allowing Dam- 
ages AND Attorney's Fees against Insurance Companies. 

Rev. St Mo. 1899, § ^8012, providing that "in any action against any 
Insurance company to recover the amount of any loss under a policy,*' if It 
appear from the evidence that such company has vezatlously refused to 
pay such loss, the court or Jury may aUow the plaintiff damages, not ex- 
ceeding 10 per cent, on the amount of the loss, and a reasonable attorney's 
fee, is in violation of the fourteenth constitutional amendment, as denying 
to Insurance companies the equal protection of the laws by subjecting them 
to penalties which are not Imposed on their adversaries or upon other 
litigants. The business of Insurance Is not of such character as to render 
Insurance contracts, or actions thereon, proper subjects for discriminative 
legislation, under the police powers of the state; nor Is the fact that pay- 
ment must have been "vexatlously refused," to subject the defendant to 
the penalty, material, since no corresponding penalty 1b Incurj^ed by 
the plaintiff In case the suit Is vexatlously brought 

At Law. On motion to strike out parts of the petition. 
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L. C. Boyle, for plaintiff. 
M. A. Fyke, for defendant 

PHILIPS, District Judge. This an action, containing several 
counts, to recover losses based on certain fire insurance policies 
issued by defendant to plaintiff. On the first count, in addition to 
the judgment asked for to cover the losff, plaintiff asks for 10 per 
cent, damages, amounting to J466.66J, and a reasonable attorney's 
fee of |600; on the second count, in addition to the loss sustained on 
the property, plaintiff prays judgment for 10 per cent, damages, 
amounting to f 533.33^, and a reasonable attorney's fee of f700; on 
the third count, additional damages of 10 per cent, on the sum of the 
loss, amounting to f 1,000, and a reasonable attorney's fee of |1,000; 
and on the fourth count, the sum of f 2,000 as damages, and a reason- 
able attorney's fee of $2,300, are prayed for in addition to the amount 
of the loss. The defendant has filed a motion to strike out those 
parts of the petition praying judgment for said damages and attor- 
ney's fees, on the ground that the statute authorizing the same is 
unconstitutional and void, being in conflict with the provisions of 
both the state and federal constitutions. 

The statute in question is found in section 8012, Rev. St. Mo. 1899, 
as follows: 

"In any action against any insurance company to recover the amount of 
any loss under a policy of Are, life, marine or other insurance, if it appear 
from the evidence that such company has vexatiously refused to pay such 
loss, the court or Jury may, in addition to the amount thereof and interest, 
allow the plaintiff damages not exceeding ten per cent, on the amount of the 
loss, and a reasonable attorney's fee; and the court shaU enter Judgment for 
the aggregate sum found In the verdict" 

The supreme court in Railway Co. v. Ellis, 165 U. S. 150, 17 Sup. 
Ct. 255, 41 L. Ed. 666, held that an act of the legislature of Texas, 
which provides, in effect, that any person in that state having a 
valid bona fide claim for personal services or labor, or for damages, 
or for overcharges on freight, or claims for stock killed or injured by 
any railroad company, provided such claim for stock killed or injured 
shall be presented to the agent of the company near by, etc., and if, 
at the expiration of 30 days after such presentation, such claim has 
not been paid or satisfied, he may institute suit therefor, and, if he 
prevail, "he shall be entitled to recover the amount of such claim, 
and all costs of suit, and in addition thereto all reasonable attorney's 
fees, not to exceed |10, to be assessed and awarded by the court or 
jury trying the issue," is a violation of the fourteenth amendment 
of the federal constitution, as it deprives a railroad company of 
property without due process of law, and denies it the equal protec- 
tion of the law, in that it singles out railroad companies among all 
.its citizens, requiring them to pay, in certain cases, attorney's 
fees to the successful party suing tiiem, white it gives to them no 
like corresponding benefit. The court said: 

"It is simply a statute Imposing a penalty upon railroad corporations for a 
failure to pay certain debts. No individuals are thus punished, and no other 
corporations. The act singles out a certain class of debtors, and punishes 
them, when for like delinquencies it punishes no others. They are not treated 
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as Cither debtors, or equally with other debtors. They cannot appeal to the 
courts as other litigants under lilce conditions, and with like protection. If 
litigation terminates adversely to them, they are mulcted in the attomey*B 
fee of the successful plaintiff; if it terminates In their favor, they recover 
no attorney's fee. It is no sufficient answer to say that they are punished 
only when adjudged to be in the wrong. They do not enter the courts upon 
equal terms. They must pay attorney's fees if wrong; they do not recover 
any if right; while their adversaries recover if right, and pay nothing If 
wrong. In the suits, therefore, to which they are parties they are discriminat- 
ed against, and are not treated as others. They do not stand equal before the 
law. They do not receive its equal protection. All this is obvious, from a 
mere inspection of the statute." 

The supreme court of this state, in Paddock v. Railway Co. (just 
reported) 56 S. W. 453, has followed this decision, and hdd that the 
statute of the state of Missouri which permits an attorney's fee to be 
taxed in favor of the plaintiff, on recovering judgment against a rail- 
road company for injury to stock resulting from the negligence of the 
company, is void, as in conflict with the constitution. 

The supreme court of Colorado, in the recent case of Davidson v. 
Jennings, 60 Pac. 354, has applied the same ruling to a statute of 
that state providing for the taxation of attorney's fees in mechanics' 
lien foreclosure suits, which is not allowed in other like proceedings. 

A like ruling has been made by th6 supreme court of Michigan 
in Wilder v. Railway Co., 70 Mich. 382, 38 N. W. 289, in which the 
court says: 

"This inequality and injustice cannot be sustained upon any principle known 
to the law. It is repugnant to our form of government, and out of harmony 
with the genius of our free institutions. The legislature cannot give to one 
party in litigation such privileges as wUl arm him with special and Important 
pecuniary advantages over his antagonist." 

The supreme court of California, in the recent case of Johnson v. 
Mining Co., 59 Pac. 304, 47 L. R. A. 338, has declared an act of the 
legislature void and unconstitutional giving a lien for wages on all 
the property of the corporation in preference to all other liens, ex- 
cept duly recorded mortgages and deeds of trust, in case of failure 
of the corporation to pay its employes monthly, and an attorney's fee 
in case of an action to enforce the lien. The discussion of this and 
kindred statutes, in the latter case, is most elaborate and instruct- 
ive. It asserts the doctrine, laid down in Wally's Heirs v. Kennedy, 
2 Yerg. 654, 24 Am. Dec. 511, that: 

"The rights of every individual must stand or tall by the same rule or law 
that governs every other member of the body politic, or land, imder similar 
circumstances; and every partial or private law which directly proposes to 
destroy or aflCect individual rights, or does the same thing by affording reme- 
dies leading to similar consequences, Is unconstitutional and void. TV ere it 
otherwise, odious individuals or corporations would be governed by one law, 
the mass of the community and those who made the law by anoth*er, whereas 
a like general law affecting the whole community equally could not have been 
passed." 

And as quite germane to the Missouri statute under consideration, 
the court observed: 

"It is said that corporations being the creatures of the state, and deriving 

their powers from their charters, the same power that created them may alter 

or amend their charters, or deprive them of rights originally given them. 

This is true as to certain purposes, but the legislature cannot, after creating 
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a corporation, and while it exists, deprive it of the rights guarantied to it by 
the federal constitution, nor deprive it of Its right to resort to the courts of , 
law. nor take Its property without due process of law. nor subject it to unequal 
and oppressive burdens, nor deprive It of the equal protection of the laws. But 
the act lu question applies, not only to the corporations existing under the 
laws of this state, but to all other corporations doing business in this state, 
and in no wise Indebted to the state for their charters. Surely, the legislature 
of this state could not alter, amend, or repeal the charter of a corporation 
existing under the laws of another state." 

Why these rulings are not applicable to the statute in question 
respecting insurance companies, which is applied to no other suitors 
except as to an attorney's fee in the instance referred to of suits 
against railroad companies, is not apparent upon principles of equal 
right in the courts of all litigants and all citizens. The learned 
counsel for plaintiff undertakes to differentiate the case of an insur- 
ance company from all the other legislative acts imposing like pen- 
alties, declared by the courts to be unconstitutional, on the ground 
that in modern commerce and trade insurance on life and property 
has become almost essential; that contracts between parties are 
largely dependent upon insurance; and, therefore, as the prompt 
payment of losses may be essential in the liquidation of these con- 
tractual liabilities, it touches the public policy of the state that the 
payment of losses should be coerced by this character of legislation. 
Under this idea, the legislature might undertake to declare that a 
citizen should not enter into certain classes of contracts, unless he 
holds a policy of insurance on his life or property, and giving the 
other party a lien on the policy as security. With much greater 
reason, it seems to me, if insurance has become so largely insepa- 
rable from commercial transactions as to be promotive of contracts 
by furnishing valuable credit and security, it should rather be a 
sound, rational policy of the state to burden and impede the issu- 
ance of such policies, with fewer discriminating penalties than other 
business or trading associations. The same specious arguments 
with which the astute counsel has pressed this consideration in re- 
spect of the discrimination against insurance companies would ap- 
ply with equal, if not greater, force to suits against railroad compa- 
nies. For what associations of capital are more indispensable to the 
prosperity and development of commerce and trade, in every indus- 
trial department, touching every hamlet and corner of the extended 
continent, than our railroads? And, getting back of these to the 
moving forces, we find that steam is indispensable to railroads for 
locomotion; and why not then declare by legislation that any asso- 
ciation furnishing fuel for the railroads, failing to keep its contract, 
shall, in case of suit against it for a breach of contract, in addition 
to the damage caused the railroad, be liable to 10 per cent, and a 
reasonable attorney's fee? So of electricity. The movement of the 
street cars of our great metropolitan cities, and the lighting of busi- 
ness houses and the homes of the people, in our modern civilization, 
have rendered plants generating electricity quite indispensable. 
Why not, therefore, carry the idea to the reductio ad absurdum, and 
say that, as the running of railroad trains is dependent upon the 
fidelity of the conductor in charge, the engineer at the throttle, and 
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the fireman at the shovel, and the miner, who, with his powder and 
pick, digs the coal, is indispensable to the creation of steam which 
gives motion to the cars, and the engineer who runs the dynamo- 
electric machine furnishing the electricity that propels the street 
cars and lights this public building, the business houses, and our 
homes, if any one of these should break his contract the employ^, 
in addition to the recovery of consequential damages, shall be liable, 
in case of suit against him, to 10 per cent, additional and a reason- 
able attorney's fee? The allotted work of the constituent elements 
and actors, producing the result of accomplishing the object of the 
association, is as much allied to the public policy and i)olice power 
of the state as the composite association. And the statute that 
should undertake to subject either of these classes of material men 
or laborers to such penalties, in contradistinction to other classes of 
material men and laborers, would certainly be pronounced bad, as 
flying in the very teeth both of the letter and spirit of the state and 
federal constitutions. 

Turning this argument over, presenting, in effect, a like side, in 
a supplemental brief, counsel for plaintiff argues that every* fire 
policy of insurance is clothed with a public interest, and affects the 
public welfare, and therefore it comes within the police power of the 
state to impose penalties for failure of the company to make prompt 
liquidation. This proposition is enforced by the illustration of the 
burning of the Kansas City Convention Hall, in which it is assumed 
that the only valid defense the insurance companies could have in- 
terposed would have been an act of incendiarism. And it is sug- 
gested that, if the insurance companies had delayed payment with- 
out reasonable excuse, the effect would have been injurious to the 
whole community, as it could not have rebuilt the hall in time to 
have entertained the Democratic National Convention. Without 
stopping to discuss the exact relation of that convention to the pub- 
lic welfare, let us carry to its logical conclusion this illustration of 
the doctrine advanced. If the contractors had failed to keep and 
perform their contracts, and the material men had failed to deliver 
timely the ironwork and bricks, the building would not have been 
completed in time to accommodate the convention. Would that fail- 
ure clothe such contracts with such public character as to involve 
the public welfare, and bring their regulation within the police pow- 
er of the state? The popular conception touching such transactions 
has been that they are essentially subjects-matter of private con- 
tract, and the only penalties assessable for such defaults are such 
as are prescribed by the specifications of the contract. A railroad 
company has a contract with a contractor to build and deliver to it 
a given number of passenger and freight cars at a certain time and 
place. His failure to.comply might occasion great loss to the road, 
as well as to shippers and travelers who expect to utilize this equip- 
ment. Would this breach of contract present a public question, in 
the sense that it comes within the police power of the state, inde- 
pendent of the terms of the contract, to regulate by the imposition 
of penalties under the guise of an exercise of the police power? 

Having started upon this line of argument^ counsel did not hesi- 



Digitized by 



Google 



36 105 FEDERAL REPORTER. 

tate to accept its logical results, by applying it to the situation of 
his client, whose house being centrsdly located in this city, he claims 
that the public has an interest in its speedy re-erection, so that, if 
he is unable to rebuild until the defendant company liquidates his 
loss, the delay concerns the public, and therefore the public welfare 
is involved, and such delinquency would fall under the police power 
of the state to punish. This argument would apply with equal rea- 
son and force to It private contract between A. and B. In a sense, 
the public welfare is concerned in every head of a family having a 
home, as the home is the nursery of the family, and the family is 
the nursery of the state. Therefore, if B. owes A. |5,000, with which 
A. expects to Jjuild a dwelling house in a desirable part of the city, 
would the default of B. so involve the public welfare as to bring 
such contract within the police power of the state? While there is 
a disposition in the judicial mind to stretch to tension the inherent 
police power of the state to conserve the public weal, and this power 
is constantly extended in its application to meet the exigencies of 
new conditions presented by the complexities of a widening civili- 
zatit^n, yet, like every other power, it has its boundaries defined by 
judicial construction, following approximately defined rules. Like 
judicial discretion, there is more danger in giving it unbridled play 
than in hedging it about with fixed, impassable barriers. 

The central definition of the police power of the state in general 
is "a system of precaution, either for the prevention of crimes or of 
calamities," and police regulations "are such provisions of the law 
as are designed to protect the lives, limbs, health, comfort, and quiet 
of citizens, and to secure them in the enjoyment of their property. 
And the police power can be invoked for an interference with one's 
dominion over his own property to prevent such use of it by him, or 
its continuance in such condition, as would be detrimental to the 
community, and on no other grounds." State v. Greer, 78 Mo. 188- 
195. As said by Judge Cooley: "Police regulations must have some 
reference to the comfort, safety, and welfare of society." They can 
never conflict with the constitutional rights of the citizen. How can 
it be said that an act of the legislature imposing a penalty on insur- 
ance companies for resisting or delaying the payment of an insurance 
loss touches the public policy of the state or pertains to its police 
power to regulate it? The business of insurance is not immoral. It 
spreads no contagious disease. It does not affect the public health. 
It does not obstruct the public policy of the state, nor threaten the 
community with any public calamity or danger. On the contrary, 
the argument of plaintiff's counsel is that the business of insurance 
has become inwoven with the very life of trade, promoting, rather 
than endangering, the public welfare, as much so as the existence 
and business of railroad and telegraph compginies. 

The case relied upon, principally, by plaintiff's counsel in support 
of this contention, is that of Railroad Co. v. Matthews, 174 U. S. 96, 
19 Sup. Ct. 609, 43 L. Ed. 909, which has carried the doctrine of the 
police power of the state, I take it, to its ultimate limit. In this 
case the court held to be valid an act of the legislature of the state 
of Kansas entitled "An act relating to the liability of railroad corn- 
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panies for damages by fire/' which provided that, in all actions com- 
menced under this act, if the plaintiff shall recover there shall be 
allowed him by the court a reasonable attorney's fee, which shall 
become a part of the judgment. This ruling was bottomed on the 
distinct proposition ''that there is a peculiar danger of fire from the 
running of railroad trains. The locomotives, passing, as they do, at 
great rates of speed, and often when the wind is blowing a gale, will, 
unless the utmost care is taken, and sometimes in spite of such care, 
scatter fire along the track. The danger to adjacent property is one 
which is especiaUy felt in a prairie state like Kansas. ♦ ♦ ♦ Fire 
catching in the dry grass runs for miles, destroying not merely crops, 
but houses and bams." And because of the widespread and far- 
reaching disaster to whole communities, integral parts of the state, 
incident to the escape of fire, endangering life and property, the pub- 
lic welfare was held to be directly involved in such calamity, and 
brought the instance within the police power of the state to reg- 
ulate, as a preventive and protective remedy. The vigorous dis- 
sent of four out of nine justices gives assurance that the distinction 
almost metaphysically drawn by Mr. Justice Brewer between that 
ruling and the principles enunciated in the Ellis Case is not to be 
still further advanced. Indeed, as if apprehensive that the excep- 
tional distinguishing features of the Matthews Case — the commu- 
nicating of fire to farms when "caused by the operating" of the road 
— ^might be misunderstood and misapplied, he took the precaution,^ 
before closing the opinion, to observe that, while the courts should 
give considerate attention to the declared legislative policy of the 
state, "it is also true that the equal protection guarantied by the 
constitution forbids the legislature to select a person, natural or ar- 
tificial, and impose upon him or it burdens and liabilities which are 
not cast upon others similarly situated. It cannot pick out one in- 
dividual or one corporation, and enact that, whenever he or it is 
sued, judgment shall be for double damages, or subject to an attor- 
ney's fee in favor of the plaintiff, when no other individual or cor- 
poration is subjected to the same rule. Ifeither can it make a class- 
ification of individuals or corporations which is purely arbitrary, 
and impose upon such class special burdens and liabilities. Even 
where the selection is not obviously unreasonable and arbitrary, if 
the discrimination is based upon matters which have no relation to 
the object sought to be accomplished, the same conclusion of uncon- 
stitutionality is affirmed." Soon after the decision in the Matthews 
Case, the courts of Kansas seized upon it to uphold such discrimi- 
nating statute as the one under consideration here. This decision, 
and the one cited from Association v. Yoakum, 39 C. C. A. 56, 98 
Fed. 251, do not commend themselves to my judgment. 

The very terms of the Missouri statute under discussion show that 
its purpose was, not to protect the community from calamity by pre- 
venting the destruction of property by any recognized dangerous 
methods of operation, but its sole purpose is to coerce the payment 
of a private debt by deterring insurance companies from taking any 
chances of litigation, even though the defendant may honestly be- 
lieve it has a meritorious defense. The penalty is imposed for refus- 
ing "to pay such loss." 
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The final contention of plaintiff is that this penalty is imposed 
only when the company ^vexatiously" refuses to pay such loss. 
"Vexatious'' is a vague term. In practice under this statute, it is 
little more than an epithet. The supreme court of this state holds 
that no direct proof of its existence is exacted of the plaintiff. Lock- 
wood V. Insurance Co., 47 Mo. 50. It is to be left to the jury to 
determine from the general facts and incidents of the case. "Vex- 
ation" may mean, within a mere dictionary definition, trouble or 
annoying inconvenience to which the party is put in going to law. 
The defendant may honestly rely upon what it is advised by counsel 
to be a correct construction of some provision of the contract, or 
upon some hitherto undetermined proposition of law, or upon a be- 
lief in the existence of some fact susceptible of proof which ought 
to defeat a recovery. After the court has resolved the question of 
law in favor of the plaintiff, or after the defendant's witnesses to a 
controverted fact have been overborne by the weight of the plain- 
tiff's evidence, the jury, occupying the vantage ground, may think 
the proposition of law was so plain, and the evidence for the plain- 
tiff so strong, it could conclude that the defense was meritless, and 
therefore vexatious. The trial judge, conceiving that there was 
some atom or scintilla of evidence to support the jury's inference, 
would decline to interfere. And, in view of the known inclination 
of juries in such trials, the result, in general, would practically be 
the same as if this qualifying phrase were eliminated from the stat- 
ute. Section 1107 of the Missouri Statutes, taxing a reasonable at- 
torney's fee in suits against railroad companies, declared to be un- 
constitutional by the supreme court in the Paddock Case, supra, au- 
thorizes the imposition of this penalty only where the owner of stock 
killed "should be compelled to bring suit in court to recover the 
damages so sustained," and then only where the company had neg- 
lected to fence as required by the preceding section of the statute. 
The court attached no importance to the conduct of the company in 
refusing to pay and compelling suit. It is, however, a complete 
answer to this suggestion, that this statute is leveled solely at in- 
surance companies. If the assured has wantonly burned his own 
house, and the company refuses to pay, whereupon suit is brought 
against it, notwithstanding the defendant should clearly prove the 
act of incendiarism, and show that the suit was wholly vexatious, 
no damage or attorney's fee is taxable in its favor. If A. owes B. 
|1,000, evidenced by a note, to which he has not the shadow of a 
defense, and compels B. to hire a lawyer to enforce payment by suit, 
although A. defends solely to harass and delay his creditor, there is 
no statute of the state imposing upon such delinquent a like penalty. 

The Code of Practice of the state (section 867) provides that: 

"Upon the affirmance of any Judgment or decision, or upon the dismissal 
of any case, the supreme court may award to the appellee or defendant in 
error, such damages, not exceeding ten per cent, on the amount of the jadg- 
ment complained of, as may seem just" 

It is observable that this punitive provision applies to all suitors, 
plaintiffs and defendants, natural persons as well as artificial con- 
cerns, alike. Had the legislature, however, declared that upon the 
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! affirmance of any judgment, etc., against an insurance companj, tlie 

I supreme court may award against it damages, not exceeding 10 per 

cent, on the amount of the judgment complained of, as may seem 

just, with no like provision as to any other appellant or plaintiff in 
j error, the statute would certainly fall under the inhibition of both 

the bill of rights of the state and the fourteenth amendment to the 

federal constitution. The motion is sustained! 



PERSONS V. PERSONS. 

(Circuit Court of Appeals, Eighth Circuit. Noyember 12, 1900.) 

No. 1.963. 

Etibbnce— Bill of Sale— Identification of Property. 

A bUl of sale which describes certain notes and mortgages by naming 
the parties thereto, and giving their place of residence, and the county 
in which the mortgages are recorded, and which is in the possession of 
the grantee, is prima facie sufQcient to identify the notes and mortgages, 
and to convey the title thereto, although it was not recorded until after 
the death of the grantor, and is admissible as evidence of the grantee's 
ownership. 

In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. 

Thomas Persons, now dead, was the father of the parties to this suit. Prior 
to bis death he was the holder and owner of a note and mortgage for $1,800, 
executed by one Harvey E. Keene and wife. In 1892 he gave to his son 
Phineas P. Persons a general power of attorney to act for him concerning all 
the property and business he might have in the states of Minnesota and 
North Dakota. In 1897, Thomas, the father, assigned the mortgage in ques- 
tion by a written biU of sale to his son Simon B. Persons. The complaint 
aUeges that after the assignment of the mortgage to Simon, and with full 
knowledge of that assignment, Phineas P., acting imder cover of the authority 
conferred on him by the power of attorney executed by his father to him in 
1892, collected the money due on the mortgage, and refused to account to 
Simon E. therefor. This action was brought at law to recover that money. 
The answer admits the execution of the Keene mortgage to Thomas Persons, 
and the assignment thereof by him to his son Simon, but alleges the assign- 
ment was made in trust for certain alleged purposes set out in the answer; 
and the answer also alleges that Thomas, the father, afterwards annuUed and 
abrogated the assignment. Simon E., the defendant in error and plaintifT be- 
low, testified that the assignment of the mortgage to him by his father was 
absolute and unconditional, and made upon a valuable consideration, and 
imposed no trust on him whatever for any purpose, and that it was never an- 
nulled or revoked by his father. On the other hand, Phineas P., the plaintiff 
in error and defendant below, testified to the contrary, and that the assign- 
ment of the mortgage was made conditionally, and upon certain trusts, and, 
moreover, that it was afterwards annulled and revoked by the father. Under 
the charge of the court, to which no exception was taken, the jury found the 
issues in favor of the defendant in error, Simon E., and the defendant below 
removed the case into this court by writ of error. 

Herman Winterer, Edward Winterer, W. E. Dodge, Rome G. 
Brown, and Charles S. Albert, for plaintiff in error. 
J. N. Castle, for defendant in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 
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CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court. 

This case confirms the truth of Solomon's proverb, "A brother of- 
fended is harder to be won than a strong city, and their contentions 
are like the bars of a castle." But two errors are assigned, and 
<>nly'0n€ of them requires any consideration, and that was an objec- 
tion to the introduction of the bill of sale in evidence, and is in 
these words: "Objected to as incompetent, irrelevant, and immate- 
rial, and for the reason that on its face it does not describe any- 
thing, and for the further reason that it appears that the same was 
not recorded until subsequent to the death of Thomas Persons, 
and, as a matter of fact, not delivered at any time." The specific 
grounds of the objection, which are all we can notice, are: (1) "That 
on its face it does not describe anything;" (2) "that it appears the 
same was not recorded until subsequent to the death of Thomas 
Persons, and, as a matter of-fact, not delivered at any time." The 
description of the mortgage in the bill of sale is: "The following 
personal property, to wit, real-estate mortgage given by H. E. Keene 
and wife of Barnes Co., North Dakota; also one given by C. C. 
Smith and wife. All of said mortgages are recorded in the county 
of Barnes, town of Valley City, North Dakota." The bill of sale 
named accurately the parties to the mortgage, the county and state 
of their residence, and the county in which the instrument was 
recorded. Prima facie, this was a good and sufficient description. 
It was not claimed the grantor ever held a mortgage executed to him 
by Keene and wife, other than the one in dispute. If there had 
been a controversy as to what mortgage was meant, parol testimony 
would have been admissible to identify it. In such cases it is a 
maxim of the law that that is certain which can be made certain. 
The failure to record the bill of sale does not affect its validity be- 
tween the parties to it, or affect the title of the property conveyed 
by it; nor does the death of the grantor before the bill of sale is 
recorded affect its validity or the title of the property conveyed 
by it Upon the face of the bill of sale, the plaintiff was the per- , 
son entitled to the possession of it, and he had it in his actual 
possession, and offered it in evidence. These facts afforded prima 
facie evidence of its delivery, and entitled the plaintiff to put it in 
evidence. If, in the language of the objection, "as a matter of fact" 
the instrument had never been delivered, the burden rested on the 
defendant to prove that fact. The bare assertion of the fact, with- 
out any offer to prove its truth, would not justify the court in ex- 
cluding the bill of sale on that ground. The judgment of the cir- 
cuit court is affirmed. 
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ONITBD STATES V. HOLMES et ttr. 

' (Circuit Court, S. D. California. October 29, 1900.) 

i No. 842. 

t Uhited St atrs— Right to OiTtL Remedies— AcTioira. 

The government of the TJnitecl States Is entitled, for the protection of Its 
I property, and without express legislative authority, to an dvil remedies 

I given to individuals In its courts. 

I % Public Lands— Rights op Settler. 

Mere occupation and Improvement of public lands with' a view to the 
. acquisition of title thereto under the land laws does not confer upon the 
settler any rights therein as against the XJnlted States, or impair in any 
respect the power of congress to dispose of the land In any way it may 
deem proper. 
8. Same— Exceptions from Forest Reservation— Land Occupied by Settlers. 
A provision In a proclamation by the president creating a forest reser- 
vation under Act March 3, 1891, § 24 (26 Stat. 1103), excepting from the 
effect of such proclamation all lands "upon which any valid settlement haa 
been made pursuant to law," does not apply to land which, prior to the 
time it was settled upon, had been withdrawn from entry and settlement 
by the land department as within the limits of a railroad grant, and had 
not thereafter been restored to the public domain for settlement; and it is 
immaterial that the lands were not In fact within the grant, and their 
withdrawal was made through an error in its. construction by the depart- 
ment 
4. Same — Act for BBNEPrr of Settlers on Railroad Lands— Construction. 
Olie provision of Act Jan. 13, 1881 (21 Stat 315), giving all persons who 
had settled upon and improved any odd-numbered section of land within a 
railroad withdrawal with the permission of the railroad company, and the 
Intention of purchasing the same, the right to purchase not exceeding 160 
acres of the same from the United States If for any cause it should be 
restored to the public domain, does not apply to a tract of land which, 
although erroneously withdrawn from settlement, was not restored to the 
public domain, but was devoted by congress to another use. 
8ii Same — Porch asbrs of Railroad Lands. 

A mere license given by a railroad company' to settle upon a tract of 
land supposed to be with|n a grant made by congress to such company, 
where the company expressly declined to enter into a contract of sale, does 
not constitute the settler a purchaser, within the meaning of Act March 
3, 1887, § 5 (24 Stat 557), which gives to bona fide purchasers of such 
lands the right to purchase the same from the United States, where, for 
any reason, they are excepted from the operation of the grant. 

Action of Ejectment. 

The defendants Albert O. Holmes and Susan L. Holmes, his wife, have filed 
separate answers, each claiming the land In controversy. Both deny ouster 
and that the defendants were in possession wrongfully, etc. The defendant 
Albert O. Holmes avers: That he is a citizen of the United States, over the 
age of 21 years, not the proprietor of more than 16D acres of land In any state 
or territory of the United States, and that he has not heretofore had the 
benefit of the homestead laws of the United States. That In April, 1890, he 
settled upon the land In controversy, in good faith to obtain a home for him- 
self, and with the intention of claiming the same under the homestead laws 
of the United States. That said land is, and was at all the times herein men- 
tioned, unsurveyed public land, and Is still unsurveyed, and no plat of the 
township embracing the land is yet upon file, or has been received at the dis- 
trict land office of the district wherein the land is situated. That at the date 
of his said settlement said land was unappropriated public land, but had been 
withdrawn from entry by the United States land department as being within 
the limits of the grant made by the congress of the United States to the 
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Southern Pacific Railroad Company by the act of March 3, 1871, and par- 
ties seeking to acquire said lands were not permitted to file thereon under 
the provisions of the laws of the United States relating to public lands. That 
otherwise, and but for said withdrawal, the said land was at the date of said 
settlement subject to pre-emption under the laws of the United States. That 
within six months after his settlement he established his actual residence in a 
house upon said land, and has ever since resided thereon, and cultivated and 
farmed said land continuously, and made it the home of himself and his 
family. That he is now, and at all times since his said settlement has been, 
in the quiet and peaceable possession of said land; and that it is his intention, 
as soon as said land is surveyed, and an approved plat of the township em- 
bracing the same is received at the district land office of the United States, 
to file his homestead application for said land, and thereafter to perfect his 
original entry thereon under and in pursuance of the act entitled "An act for 
the relief of settlers on the public lands," approved May 14, 1880. The defend- 
ant Susan L. Holmes, in her separate answer, avers that she is the wife of 
the defendant Albert O. Holmes, and not divorced from nor deserted by her 
said husband; that in April, 1890, she settled and made valuable and perma- 
nent improvements on the land in controversy, with the permission and license 
of the Southern Pacific Railroad Company, in good faith, and with tlie expecta- 
tion of purchasing of said company said land, and has since continuously re- 
sided thereon, and been In the quiet and peaceable possession thereof. She 
claims to be entitled to acquire said land under two separate acts of con- 
gress, hereinafter mentioned, to wit: (1) "An act for the relief of certain set- 
tlers on restored railroad lands," approved January 13, 1881 (21 Stat. 315); 
(2) "An act to provide for the adjustment of land grants made by congress to 
aid in the construction of railroads, and for the forfeiture of unearned land, 
and for other purposes," approved March 3, 1887 (24 Stat. 557). Among the 
material facts are these: The land sued for was, at the date of defendants* 
settlements, herein mentioned, public land of the United States, but had 
been withdrawn from entry by the land department as being within the limits 
of the grant made to the Southern Pacific Railroad Company by the act of 
congress of March 3, 1871 (16 Stat. 579), and was also within the overlapping 
li^iits of the grant made to the Atlantic & Pacific Railroad Company by the 
act of July 27, 1866 (14 Stat. 292). The Atlantic & Pacific Railroad Company 
built part of Its road east of the Colorado river, but did not construct any line 
west of that river, or In California. In consequence of such failure, congress, 
by the act of July 6, 1886 (24 Stat. 123), forfeited and restored said lands to the 
public domain. Prior to said last-mentioned act, they had been withdrawn 
from entry upon the assumption that they were included in the subsequent 
grant made to the Southern Pacific Railroad Company of March 3, 1871, and 
said withdrawal was continued In force after the said forfeiting act of 1886. 
While the condition of affairs was such as above Indicated, the defendant 
Susan Ii. Holmes made the application to purchase set forth in the opinion 
of the court. About the year 1892 suits were brought by the government of 
the United States against the Southern Pacific Railroad Company to determine 
the status of the lands within said overlapping limits, and the supreme court 
ultimately declared in favor of the government, as shown by the following ex- 
tract from its opinion: "The supreme court of the United States distinctly 
declared that the lands within the overlapping limits became, upon the 
passage of the forfeiture act of 1886, the property of the United States, and 
by force of that act were restored to the public domain, without the Southern 
Pacific R. R. Co- having acquired any interest therein. ♦ ♦ ♦ It is further 
declared that by the act of forfeiture of 1886 the title to the A. & P. R. R. 
Co. was retaken by the general government, and retalsen for its benefit, and 
not that of the S. P. R. R. Co., and that the latter company has no title of 
any kind to these lands." Southern Pac. R. Co. v. U. S.. 168 U. S. 66, 18 
Sup. Ct. 18, 42 L. Ed. 355. The defendant Albert O. Holmes, in April, 1890, 
settled upon the land in controversy for the purpose of acquiring the same un- 
der the homestead laws of the United States. Within six months after said 
settlement he established, and has since continuously maintained, his resi- 
dence on said land, making it the home of himself and his family. Defend- 
ants, during their occupancy of said lands, have made valuable and perma- 
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nent Improvements tbereon. Defendant Albert O. Holmes Intends, as soon 
as the land is surveyed, to file a homestead application therefor in the land 
office. Mrs. Holmes has made application to the land department to purchase 
said lands under the act of congress approved March 3, 1887, hereinafter quoted 
from, which application is pending in the land office. Under the rules of said 
office, no filing or other application to acquire public lands under the act of 
January 13, 1881, will be received or considered imtll the lands have been 
surveyed, and because of that rule Mrs. Holmes has filed no application to pur- 
chase as a settler under said act. For a like reason defendant Albert O. 
Holmes has not filed his homestead application under the act of May 14, 
1880. Both defendants, however, intend, respectively, as soon as they can do 
so, to make and prosecute the applications above indicated. The other mate- 
rial facts are stated in the opinion of the court 

Frank P. Flint, U. S. Atty., and J. R, Finlayson, Asst. U. 6. Atty. 
Sheldon Borden and D. M. McDonald, for defendants. 

WELLBORN, District Judge (after stating the facts as above). 
An elaborate discussion of all the questions argued in the briefs of 
the respective parties is impracticable, and I shall undertake in this 
opinion but little more than an intelligible statement of my con- 
clusions. 

1. There seems to me no room for reasonable controversy but that 
the government of the United States, for the protection of its prop- 
erty, is entitled, without express legislative authority, to the civil 
remedies ordinarily administered in its courts. On this point the 
supreme court of the United States has said: 

*lt would present a strange anomolj, indeed, if, having the power to make 
contracts and hold property as other persons, natural or artificial, they were 
not entitled to the same remedies for their protection. The restraints of the 
constitution upon their sovereign powers cannot affect their civil rights. Al- 
though, as a sovereign, the United States may not be sued, yet as a corpora- 
tion, or body politic, they may bring suits to enforce their contracts and pro- 
tect their property in the state courts, or in their own tribunals administering 
the same laws. As an owner of property in almost every state of the Union, 
they have the same right to have it protected by the local laws that other 
persons have. As was said by this court in Dugan v. U. S., 3 Wheat 181, 
4 L. Ed. 364, 'It would be strange to deny them a right which is secured to 
every citizen of the United States.' In U. S. v. Bank of Metropolis, 15 Pet. 
392, 10 L. Ed. 774, it was declared that when the. United States, by their 
authorized agents, become a party to negotiable paper, they have all the rights 
and incur aU the responsibilities of other persons who are parties to such 
instruments. In U. S. v. Gear, 3 How. 120, 11 L. Ed. 523, tiie right of the 
United States to maintain an action of trespass for taking ore from their lead 
mines was not questioned." Cotton v. U. S., 11 How. 229, 13 L. Ed. 675. 

To the same effect, I quote from the brief of the district attorney, 
filed in this case, the f ollov^ing citations: 

'The opinion of Attorney General Wirt, of date May 27, 1821, holds as fol- 
lows: 'Independent of positive legislative provisions, I apprehend that, in 
relation to aU property, real or personal, which the United States are author- 
ized by the constitution to hold, they have all the civil remedies, whether for 
the prevention or redress of injuries, which individuals possess. See 3 
Wheat 181, 4 L. Ed. 364. So the United States, being authorized to accept 
and to hold these lands for the common good, must have all the legal means 
of protecting the property thus confided to them that individuals enjoy in 
like cases. ♦ ♦ ♦ They are, therefore, in my opinion, entitled to the in- 
junction of waste by way of prevention, and to the action of trespass by way 
of punishment, in like manner as individuals similarly situated are entitled 
to them.' Attorney General Taney, afterwards chief justice of the United 
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States, In an opinion of 22d of August, 1833, cites this opinion of Mr. Wlrt» 
and concurs in it." 

No law of congress touching tte disposition of the public lands by 
the government has been called to my attention, nor do I believe that 
any exists, which changes the rale declared in the citations above 
given, or abridges in dny way the power of the courts to hear and 
determine actions brought by the government of the United States 
for the preservation and protection of the public domain. My con- 
clusion on this branch of the case is that this court has jurisdictioa 
of the pending cause. 

2. "The United States, by pre-emption laws, do not enter into any 
contract with the settler, nor incur any obligation that the land occu- 
pied by him shall ever be put up for sale. They simply declare by 
those laws that, in case aiiy of their lands are thrown open for sale, 
the privilege to purchase them in limited quantities, at fixed prices, 
shall be first given to parties who have settled upon and improved 
them. The legislation thus adopted for the benefit of settlers was 
not intended to deprive congress of the power to make any other 
disposition of the lands before they are offered for sale, or to appro- 
priate them to any public use.*' Third paragraph of the syllabus 
in Hutchings v. Low, 15 Wall. 77, 21 L. Ed. 82. In the body of the 
opinion of the case above cited the supreme court say: 

**The question here presented was before this court, and was carefully con- 
sidered, in the. case of Frisbie v. Whitney, 9 Wall. 187, 19 L. Ed. 668, and 
it was there held that under the pre-emption laws mere occupation and im- 
provement of any portion of the public lands of the United States, with a 
view to pre-emption, do not confer upon the settler any right in the land 
occupied, as against the United States, or impair in any respect the power of 
congress to dispose of the land in any way if may deem proper; and that the 
power of regulation and disposition conferred upon congress by the constitu- 
tion only ceases when all the preliminary acts prescribed by those laws 
for the acquisition of the title, including the payment of the price of the land, 
have been performed by the settler. When these prerequisites have been 
complied with, the settler for the first time acquires a vested interest in the 
premises occupied by him, of which he cannot be subsequently deprived. He 
is then entitled to a certificate of entry from the local land officers, and ulti- 
mately to a patent for the land from the United States. Until such payment 
and entry, the acts of congress give to the settler only a privilege of pre-emp- 
tion in case the lands are offered for sale in the usual manner; that Is, the 
privilege to purchase them in that event in preference to others. The United 
States, by those acts, enter into no contract with the settler, and incur no obli- 
gation to any one, that the land occupied by him shall ever be put up for 
sale. They simply declare that, in case any of their lands are thrown open 
for sale, the privilege to purchase them in limited quantities, at fixed prices* 
shall be first given to parties who have settled upon and improved them. The 
legislation thus adopted for the benefit of settlers was not intended to deprivei 
congress of the power to make any other disposition of the lands before they 
are offered for sale, or to appropriate them to any public use." 

See, also, Campbell v. Wade, 132 U. S. 34, 10 Sup. Ct. 9, 33 L. Ed. 
240; Prisbie v. Whitney, 9 Wall. 189, 19 L. Ed. 668. 

liie next inquiry is, has congress devoted these lands to any use 
inconsistent with their acquisition by the defendants? Section 24 
of the act of congress approved March 3, 1891, entitled "An act to 
repeal timber culture laws, and for other purposes" (26 Stat. 1103), 
provides: 
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'That the president of the United States may, from time to time, set apart 
and reserve, in any state or territory having public lands bearing forests, in 
any part of the public lands wholly or in part covered with timber or under- 
growth, whether of commercial value or not, as public reservations, and the 
president shall, by public proclamation, declare the establishment of such res- 
ervations and the limits thereof." 

Pursuant to the act of congress last cited, the president of the 
United States, on the 20th day of December, 1892, duly issued a pub- 
lic proclamation, wherein he ''reserved from entry or settlement and 
set apart as a public reservation" a certain part of the public domain, 
specifically described, and which includes the lands in controversy 
in this suit, excepting, however, from the force and effect of said 
proclamation "all lands which may have been, prior to the date here- 
of, embraced in any legal entiy or covered by any lawful filing duly 
of record in the proper United States land office, or upon which any 
valid settlement has been made pursuant to law, and the statutory 
period within which to make entry or filing of record has not expired, 
and all mining claims duly located and held according to the laws 
of the United States and rules and regulations not in conflict there- 
with: provided, that this exception shall not continue, to apply to any 
particular tract of land unless the entryman, settler or claimant con- 
tinues to comply with the law under which the entry, filing, settle- 
ment or location was made." 27 Stat. 1051. Do the defendants fall 
within any one of the classes mentioned in said exception? It is not 
claimed that there has been any l^al entry or lawful filing, duly of 
record in the proper United States land office, but the defendant Al- 
bert O. Holmes contends that he is within the scope of that clause 
which protects valid settlements made pursuant to law* This conten- 
tion, in my opinion, is vulnerable, for the reason that at the time said 
Holmes mad^ his settlement the lands were withdrawn from entry 
and settlement, ^addox v. Burnham, 156 U. S. 544, 15 Sup. Ot. 
448, 39 L. Ed. 527; Wood v. Beach, 156 U. S. 547, 15 Sup. Ct. 410, 39 
L. Ed. 528. Nor does it in any way impair the soundness of this 
conclusion that the withdrawal of said lands was made under an 
erroneous impression that they were embraced within a valid grant 
to the Southern Pacific Railroad Company. In Wood v. Beach, 
supra, the conrt says (italics being mine) : 

"It was said in Wolsey v. Chapman, 101 U. S. 755, 768, 25 L. Ed. 915, 020: 
TThe proper executive department of the government had determined that, he- 
cause of doubts about the extent and operation of that act, nothing should 
be done to Impair the rights of the state above the Baccoon Fork untU the 
differences were settled, either by congress or judicial decision. For that 
purpose an authoritative order was issued, directing the local land officers 
to withhold the lands from private entry; and, as we held in HUey v. Welles, 
19 L. Ed. 648, was sufficient to defeat a settlement for the purpose of pre- 
emption while the order was in force, notwithstanding it toaa afterwards found 
that the lawt by recuon of which thi$ action was taken, did not contemplate such 
a withdrawal 

j The numerous cases cited in defendants' brief to the effect that a 

j settler going on unsurveyed lands with the bona fide intention of ac- 

; quiring the same goes by invitation of the government, etc., have no 

application to the case at bar. Surely, it cannot be successfully 

maintained that the government, at the time defendants €Dt«red 
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upon the land in controversy, invited them to do so, in the face of the 
conceded fact that such lands were then withdrawn from entry. 
From the foregoing it follows that the defendant Albert O. Holmes 
cannot hold the land in controversy against the government's de- 
mand for its possession. 

1 now pass to the consideration of the defenses set up by the de- 
fendant Susan L. Holmes. The first act of congress under which she 
claims a possessory right to the land is that of January 13, 1881, and 
is as follows: 

"Be it enacted by tlje senate and house of representatives of the United 
States of America in congress assembled, that aU persons who shall have 
settled and made valuable and permanent improvements upon any odd num- 
bered section of land within any railroad withdrawal in good faith and with 
the permission or license of the railroad company for whose benefit the same 
shall have been made, and with the expectation of purchasing of such com- 
pany the land so settled upon, which land so settled upon and improved may, 
for any cause, be restored to the public domain, and who, at the time of such 
restoration, may not be entitled to enter and acquire title to such land under 
the pre-emption, homestead, or timber-culture laws of the United States, shall 
be permitted, at any time within three months after such restoration, and un- 
der such rules and regulations as the commissioner of the general land office 
may prescribe, to purchase not to exceed one hundred and sixty acres in extent 
of the same by legal sub-divisions, at the price of two dollars and fifty 6ents 
per acre, and to receive patents therefor." 21 Stat 315. 

With reference to this defense it need only be said that the land 
in controversy has not been restored to the public domain, but, on the 
contrary, has been devoted to another use, which is seemingly perma- 
nent, so that the contingency on which Mrs. Holmes would be en- 
titled to purchase the land, namely, its restoration to the public 
domain, will never arise. The possessory right claimed cannot be 
founded upon such an uncertain, not to say impossible, contingency. 

The defendant Susan L. Holmes makes another defense, based 
upon section 5 of the act of congress of March 3, 1887, entitled "An 
act to provide for the adjustment of land grants made by congress 
to aid in the construction of railroads and for the forfeiture of un- 
earned lands, and for other purposes," which section is as follows: 

"Sec. 5. That where any said company shall have sold to citizens of the 
United States, or to persons who have declared their intention to become such 
citizens, as a part of its grant, lands not conveyed to or for the use of such 
company, said lands being the numbered sections prescribed in the grant, 
and being coterminous with the constructed parts of said road, and where the 
lands so sold are for any reason excepted from the operation of the grant to 
said company, it shall be lawful for the bona fide purchaser thereof from said 
company to make payment to the United States for said lands at the ordinary 
government price for like lands, and thereupon patents shall issue therefor 
to the said bona fide purchaser, his heirs or assigns: provided, that aU lands 
shall be excepted from the provisions of this section which at the date of such 
sales were in the bona fide occupation of adverse claimants under the pre-emp- 
tion or homestead laws of the United States, and whose claims and occupation 
have no't since been voluntarily abandoned, as to which excepted lands the 
said pre-emption and homestead claimants shall be permitted to perfect their 
proofs and entries and receive patents therefor: provided further, that this 
section shall not apply to lands settled upon subsequent to the first day of 
December, eighteen hundred and eighty-two, by persons claiming to enter the 
same under the settlement laws of the United States, as to which lands the 
parties claiming the same as aforesaid shall be entitled to prove up and enter 
as In other like ca@e&" 24 3tat 557. 



Digitized by 



Google 



UNITED STATES V. HOLMES, 47 

It will be obBerved that the persons protected by said section are 
those to whom the railroad company has "sold" lands. Can it be 
said, under the evidence adduced by the defendant Mrs. Holmes, that 
the railroad company sold to her the land in controversy? It is true 
that the company consented to her occupancy of said land, but it is 
also true that the company declined to bind itself to a sale. The only 
negotiations had between said defendant and said company consisted 
of an application by the former to purchase and the acknowledgment 
of its receipt by the land agent of the company. The application is 
in the words and figures following, to wit: 

"Application. 
"Southern Pacific BaUroad Co. Land Department. 

"July 8th, 1891. 

"1, S. L. Holmes, wish to purchase the land on which I reside, supposed to 
be S. E. quar. of section 7, township four (4) north, range nine (9i west. San 
Bernardino base and meridian, in Los Angeles county, California, c-ontnining 
one hundred sixty (160) acres. This application is made with the understand- 
ing that it confers no right or privilege; that if there be two or more appli- 
cants for the same tract of land, the actual settler who in equity is bt'st enti- 
tled to purchase will be given the preference; that the S. P. R. R. Company 
reserves to Itself the right, if it so elects, not to sell the above land In the 
shape designated, or by itself, but to sell it In conjunction with other of Its 
lands; and that the determination of the questions mentioned herein— that is, 
of equity, awarding privilege of purchase to the applicant or applicants, and 
deciding whether or not the company will sell the above land in the shape 
applied for, or by itself, or in connection with other of its lands— shall be 
entirely left to and be within the judgment and discretion of the company's 
land agent; and his decision on such questions shall be final and concIn8i\e. 

"S. L. Holmus. 

•TResldence: Big Rock Creek. 

**P. O. Address: Harold, Los Angeles Co., California. 

•*To Jerome Madden, Land Agent S. P. R. R. Co., San Francisco, Cal.** 

Indorsed: 

"S. P. R. R. Application to purchase S. E. % of Sec. 7, T. 4 N., R. 9 W., 
S. B. base and meridian, by S. L. Holmes. P. O. Address: Harold, Cal. 
July 8th, 1801. 

"Land Dep't S. P. R. R. Co. Received JuL 14. 1891. Answered July 16, 
1891, by receipt to address hereon. 

"U. S. A. vs. Holmes. Exhibit E." 

The response to said application was as follows: 
"Jerome Madden, Land Agent 

"Note. Be careful in writing about Land Department of the 

land to describe it particularly by Southern racific Rallromi r. ninany. 
section or parts of section, town- Fourth and Townsend Sis. 

ship, and range. 

"Exhibit A. 

"San Francisco, California. July ir>th. 1S91. 
"Mrs. S. L. Holmes, Harold, Cal.— Sir: Your application for S. i:. '^, of 
Sec. 7, T. 4 N., R. 9 W., S. B, B. & M., dated July 8th. 1891, has bpeii received 
and filed in this office. This receipt for the application above nn^ntlnned is 
given with the understanding that said application confers no right or privi- 
lege; that, if there be two or more applications for the same tract of land. 
the actual settler who in equity is best entitled to purchase will be given the 
preference; that the S. P. R. R. Co. reserves to Itself the right. If ii so elects, 
not to seU the above land in the shape designated, or by itself, bui tu sell it 
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In conjunction with other of Its lands, and that the determination of the ques- 
tions mentioned herein—that Is, of equity, awarding privilege of purchase to 
the applicant or applicants, and deciding whether or not the company will 
sell the above land in the shape applied for, or by itself, or in connection with 
other of its lands— shall be entirely left to and be within the judgment and 
discretion of the company's land agent, whose decision on such question shall 
be final and conclusive. 

**Respectfully, Jerome Madden, Land Agent S. P. R. R. Co. 

"Owing to change of residence, persons often fail to get notice when land 
is for sale. If you change your P. O. address, return this certificate with the 
new address noted on It 

"P. O. address changed to J * 

From these communications it will be seen that the company, so 
far from selling the latid to said defendant, expressly declined to 
enter at that time into any contract for the sale of said lands. I 
have examined carefully the precedents cited by defendant on this 
branch of the case (U. S. v. Winona & St. P. R. Co., 165 U. S. 463, 17 
Sup. Ct. 368, 41 L. Ed. 789, and Same v. Southern Pac. R. Co. [C. C] 
88 Fed. 832), and I fail to find in either of them anything to support 
the contention that defendant is a "bona fide purchaser." On the 
contrary, both cases proceed ujwn the theory that, before there can 
be a bona fide purchaser, there must be a contract of sale binding 
upon the parties. In the former — U. S. v. Winona & St. P. R. Co., 
supra — the supreme court, in discussing section 4 of the act of con- 
gress now under consideration, says: 

"It will be observed that the technical term "bona fide purchaser* is not 
found in this section, and, while it is provided that a mortgage or pledge shall 
not be considered a sale so as to entitle the n)ortgagee or pledgee to the 
benefit of the act. It does secure to every one who in good faith has made an 
absolute purchase from a railroad company protection to his title irrespective 
of any errors or mistakes in the certification or patent." 

Further on, and discussing section 5 of the same act, — the one 
upon which the defense is rested in the case at bar, — the court says: 

"It is true, the term used here is 'botui fide purchaser,' but it is a bona 
fide purchaser from the company; and the description given of the lands, as 
not conveyed and *for any reason excepted from the operation of the grant' 
indicates that the fact of notice of defect of title was not to be considered fatal 
to the right. CJongress attempted to protect an honest transaction between a 
purchaser and a railroad company, even in the absence of a certification or 
patent. These being the provisions of the act of 1887, the act of 1896, con- 
firming the right and title of a bona fide purchaser, and providing that the 
patent to his lands should not be vacated or annuUed, must be held to include 
one who. If not in the fullest sense a *bona fide purchaser,' has nevertheless 
purchased In good faith from the railroad company." 

The court then, on the page last quoted, summarizes its views as 
follows: 

"Our conclusion is that these acts operate to confirm the title to every pur- 
chaser from a railroad company of lauds certified or patented to or for its 
benefit, notwithstanding any mere errors or irregularities in the proceedings 
of the land department, and notwithstanding the fact that the lands so certi- 
fied or patented were, by the true construction of the land grants, although 
within the limits of the grants, excepted from their operation, providing that 
be purchased in good faith, paid value for the lands, and providing, also, that 
the lands were public lands in the statutory sense of the term, and free from 
individual or other claims." 
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Thus it will be seen that, while the court holds that absence of 
notice is not essential to a bona fide purchaser, within the meaning 
of the act in question, jet nowhere in the opinion can there be 
found any intimation whatever that there can be a bona fide pur- 
chaser without a sale or purchase, while the contrary view — that 
there must be a sale or purchase, binding upon the parties, before 
there can be a bona fide purchaser — ^is kept prominent throughout 
the whole opinion. The contention of said defendant that she is a 
bona fide purchaser, within the meaning of said section,, I think, is 
untenable. 

Referring to subdivision 14 of defendants' opening brief, I would 
say that I am not unmindful of what are there called the "humani- 
ties of this case," and to which my attention is specially invited, 
namely, the hardships which defendants will suffer by reason of their 
ejectment from the lands sued for; but due consideration of the law 
of the case forces me to the conclusion that neither of them has a 
possessory right to said lands, and that the government has not, 
either through its legislative or executive department, done anything 
which bars a recovery in this action. Judgment will be entered for 
the plaintiff. 



WESTERN UNION TEL. CO. V MORRIS. 

(Circuit Court of Appeals, Eighth Circuit November 14. 1900.) 

No. 1,406. 

1 Trial— Instbuctions Embodied in General Charge. 

It iB nqt error for a trial court to refuse to give iDdtructlons to the Jury 
In the language of counsel, where the substance of these Instructions is 
embodied In Its general charge to the Jury. 

2. Same. 

Where a general charge correctly states the law of a case, but does 
not eliminate and set forth the crucial issues which the Jury is to deter- 
mine, or spedflcally apply the law to those issues, either party Is entitled, 
upon request, to additional instructions from the court which clearly 
and tersely state to the Jury the very issues which they must determine 
from the evidence, and the law specifically applicable to those issues. 

(Syllabus by the Court.) 

In Error to the Circuit Court of the United States for the District 
of Kansas. 

Clifford Histed and W. H. Rossington (George H. Fearons and 
Charles Blood. Smith, on the brief), for plaintiff in error. 
S. B. Isenhart, for defendants in error. 

Before CALDWELL, SANBOKN, and THAYER, Circuit Judges. 

SANBORN, Circuit Judge. The defendant in error, Daisy E. Mor- 
ris, sued the plaintiff in error, the Western Union Telegraph Com- 
pany, for damages caused by its negligence in transmitting a tele- 
gram, and recovered a verdict and judgment for f 4,500 and costs, 
which are challenged by this writ of error. 

The material facts on which this judgment rests are ]these: In 
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February and March, 1892, the defendant in error suffered from an 
attack of peritonitis. She recovered from this disease, and became 
so well that for many months before December, 1895, she performed 
the labor and discharged the duties of the wife of a farmer whose 
family consisted of himself, his wife, one or two children, and some 
hired men. Nevertheless, the attack of peritonitis from which she 
had suffered in 1892 had left her ovaries and fallopian tubes in such 
a diseased condition that there was greater liability to a recurrence 
of peritonitis than there had been l^f ore that attack. On Decem- 
ber 4, 1895, she suffered, from a severe pain in the head and shoulder, 
and her husband caused the operator of the plaintiff in error at 
Hoyt, in the state of Kansas, where she lived, to be informed that 
she was seriously ill, and to receive a telegram to be sent to Dr. 
Dawson at North Topeka, in the state of Kansas, sunmioning him 
to the bedside of the defendant in error on the first train on the 
morning of December 5, 1895. This telegram was delivered to the 
operator at about 7 o'clock in the evening of December 4th. It read: 
"Dr. Dosen: Come on the morning train, and not fail. Ans. I will 
meet you. Frank Morris, Hoyt, Kas." When this telegram was 
delivered to Dr. Dawson by the telegraph company at about 9 o'clock 
on that evening, it read: "Dr. A. Dawson, North Topeka, Kas.: 
Come on morning train without answer. Fronk." The result was 
that the doctor did not know that the telegram was from Frank 
Morris, and did not go to Hoyt until he received another telegram 
from Morris in the forenoon of the next day, so that his arrival at 
the residence of Mrs. Morris was in the afternoon of December 5th, 
and about nine hours later than it would have been if the first tele- 
gram had been correctly transmitted and delivered. Meanwhile the 
illness of Mrs. Morris had developed into general peritonitis, which 
caused her great pain, and resulted in suppuration and the forma- 
tion of pus. Within an hour after his arrival, Dr. Dawson relieved 
her of the severe pain, and he testifies that, if he had arrived at 
the inception of the peritonitis, he could and would have relieved her 
at once, and have prevented the suppuration and formation of pus. 
During December 5th, and before Dr. Dawson arrived, another phy- 
sician was in attendance upon Mrs. Morris. After receiving the 
treatment of Dr. Dawson, Mrs. Morris recovered from the attack of 
peritonitis to such an extent that she could sit up, and could walk 
a short distance, but she was not able to resume her work as a house- 
wife, and on December 26, 27, and 28, 1895, her symptoms became 
so alarming that her physicians decided that a surgical operation 
was necessary to save her life. They performed this operation on 
December 29, 1895. They opened her abdomen, and found on one 
side a sack made up of the fallopian tube, the remnants of the ovary, 
and seven or eight ounces of pus; while on the other side the ovary 
was buried in adhesions, and the fallopian tube was diseased. This 
condition of the ovaries and of the fallopian tubes indicated that the 
abnormal adhesions in which they were involved were not the re- 
sult of the attack of peritonitis in December, 1895, but that they 
must have been caused by the attack of 1892. The condition in 
which these parts were found showed that the fallopian tubes must 
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have been infected with germs of disease ever after that earlier at- 
tack, which, although they lay dormant from 1892 to 1895, were 
liable at any time to cause inflammation and peritonitis; and that 
after 1892 there was no other way than by means of a surgical oper- 
ation whereby the defendant in error could be cured of this dis- 
eased condition. In this state of the facts there was a spirited 
contest at the trial over the question whether the attack of peritoni- 
tis in 1895 was the cause or the effect of the diseased condition of 
the ovaries and the fallopian tubes. 

The part of the charge of the court which id material to the ques- 
tions now to be considered reads in this way: 

"On the part of the defendant it is claimed that the evidence shows that 
during the nine-hours delay between the time that Mr. Dawson might have 
arrived and the time that he did arrive Mrs. Morris was resting easily, and was 
asleep part of the time, due to the ministration of the local doctor, and that 
she suffered no more pain during that period than she would probably have 
suffered if Dr. Dawson had arrived on the morning of the 5th; that the 
suppuration or diseased condition which made it necessary to remove her 
ovaries and faUopian . tubes was not the result of the peritonitis, but was the 
eflacient cause thereof. In other words, it is contended by the plaintiff that 
the diseased condition of those organs of her body was the direct and proxi- 
mate result of the peritonitis, while it is claimed by the defendant that the 
peritonitis was the direct and proximate result of the diseased condition of 
those organs; so that you will see that counsel are arguing from different 
standpoints, and have been during the entire progress of their arguments. 
♦ ♦ ♦ It is incumbent on the plaintiff to prove three things by a preponder- 
ance of the evidence: First.' That the defendant was negligent in the trans- 
ndssion of the telegram. • • • Second. Had the message been correctly 
transmitted and delivered, would Dr. Dawson have gone on the first train to 
the bedside of Mrs. Morris? You have heard the evidence as to that. Third. 
Did his failure to go, caused by the incorrect transmission of the telegram, 
produce any injuries to the plaintiff whidi were the direct and proximate 
results of such delay? A proximate cause is one which, in a natural and con- 
tinuous sequence, produces a condition or result complained of which would 
not exist were it not for that cause. In other words, as applied to this case, 
did the delay mentioned, if it were caused by the negligence of the defendant, 
naturally and probably cause the plaintiff any pain or Injury which ought to 
have been foreseen In the light of the attendant circumstances? The plaintiff 
cannot recover for any pain or injury unless it be the proximate and natural 
result of the negligence of the defendant company. Anything that is reason- 
ably ascribable to other causes than the negligence of the defendant will not 
afford plaintiff a cause of action. If you believe, from a fair preponderance 
of the evidence, that the defendant was negligent in transmitting the tele- 
grani for a physician, and that the defendant at the time was advised of the 
importance and urgent need of a physician; that the physician would reason- 
ably have come in time had it been received by him, and that he was directly 
delayed in coming by reason of the defendant's error in transmitting It; and 
that the plaintiff directly and proximately, by such negligence and delay, and 
without contributory negligence on her part, suffered Injury In the disease 
taking a more serious turn, requiring an operation to be performed on her, and 
causing her ill health; and that, if the physician had arrived at an earlier 
time in response to the telegram, had It been sent and delivered in reasonable 
time, and correctly so, such serious turn of the disease, the operation, and sub- 
sequent 111 health of the plaintiff would have been prevented,— in such case 
the plaintiff would be entitled to recover of the defendant such sum as, in 
your best Judgment and soundest discretion, wUl fairly and reasonably com- 
pensate her for such injuries as she may have alleged in her petition, and as 
the preponderance of the testimony fairly proves to have been brought about 
and produced directly through and because of the defendant's negligence in 
sending such telegram and the consequent delay in obtaining the pbysidan." 
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The plaintiff in error requested the court to charge the jury that, 
even on the defendant in error's theory of the case, she was not en- 
titled to recover any damages on account of the surgical operation 
if she became sick with peritonitis on December 4, 1895. The court 
refused this request, and gave no equivalent instruction. The testi- 
mony was full and undisputed that, if the physician failed to reach 
the patient within nine hours after the inception of the peritonitis, 
his arrival would have been too late to have prevented the suppura- 
tion which necessitated the surgical operation. Dr. Dawson, the 
expert of the defendant in error, himself testified that, so far as 
suppuration was concerned, it would make no material difference 
whether the physician was delayed nine hours or twice nine hours 
after the inception of the acute peritonitis, and there was no evi- 
dence to the contrary. It inevitably followed from the fact thus 
established that, if the commencement of the peritonitis was on 
December 4, 1895, the delay which caused the suppuration and the 
operation was the failure of the defendant in error to necure the at- 
tendance of a physician on that day, and not the failure of the tele- 
graph company to correctly transmit the summons for a doctor 
to come on the morning of the next day. There was substantial 
testimony from which tiie jury might well have inferred that the 
inception of the peritonitis was on the 4th day of December, 1895. 
The husband of the defendant in error testified that on the evening 
before that day he told the telegraph operator that his wife was 
sick, and that he was thinking of sending for a doctor. The boy 
who was living with Mrs. Morris, and who took the message from 
her residence to the operator on the evening of December 4th, told 
the latter that she was very sick, and that they did not expect her 
to live. The sister of Mrs. Morris testified that she was at the lat- 
ter's residence between 5 and 6, probably later, in the evening of 
December 4th, and that Mrs. Morris was in bed, and that she thinks 
they were putting hot applications upon her. In view of this tes- 
timony the' instruction requested by the counsel for the telegraph 
company was a correct statement of the law applicable to the case, 
and there was ample evidence to warrant its submission. 

The plaintiff in error also requested the court to charge the jury: 
(1) That if the condition of the organs of the defendant in error was 
such when the message was sent that their removal was necessary, 
and could not have been prevented if Dr. Dawson had arrived when 
he was sunmioned, the defendant in error was not entitled to recover 
any damages on account of the surgical operation; (2) that the de- 
fendant in error was entitled to recover for such aggravation of her 
physical pain and suffering as was caused by the delay of the doc- 
tor which resulted from the failure to properly transmit the tele- 
gram, but that she could not recover for the pain which she would 
have suffered if he had not been so delayed ; and (3) that, if the de- 
fendant in error procured the services of another physician, who so 
attended her during the delay in the arrival of Dr. Dawson that she 
suffered no more at any time than she would have suffered, and 
was in no worse condition when Dr. Dawson arrived than she would 
have been if he had promptly responded to the first call, then the 
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plaintiff In error was entitled to their verdict Hie court refused 
to give either of these instructions, and each of its refusals is as- 
signed as error. These requests present correct statements of the 
law which were applicable to the eyldence in the case. In support 
of the rulings of the court counsel for the defendant in error invoke 
the rule that it is not erroneous for the trial court to refuse to give 
instructions to the jury in the language of the attorneys when the 
substance of the instructions is embodied in the general charge of 
the court. The soundness of this rule is conceded, but its applica- 
bility to this case is not admitted. It may be that the substance 
of some of the requests can be deduced from the general charge of 
the court by a careful and painstaking process ot reasoning. Thus 
it may be said that the .court charged that the defendant in error 
could not recover for anything which she did not prove by a fair 
preponderance of evidence to be the natural and probable result 
of the negligence of the plaintiff in error in transmitting the tele- 
gram, but that if they believed, from a fair preponderance of the 
evidence, that the plaintiff in error "directly and proximately, by 
such negligence and delay, suffered injury in the disease taking a 
more serious turn, requiring an operation to be performed upon her,'' 
she could recover such damages as were directly and proximately 
caused by such negligence and delay; and that, in effect, this was 
to say that she could not recover damages on account of the surgical 
operation if her organs were so diseased when the message was sent 
that their removal could not have been prevented, and that she 
could not recover for any pain which she would have suffered if the 
message had been properly transmitted, because in such a state 
of facts the surgical operation and the pain would not be the natural 
and probable result of the failure to properly transmit the message. 
But this conclusion is a deduction from a careful study of the writ- 
ten charge and an extended process of reasoning. The jury had no 
opportunity to study this charge in this way. They did not read 
it at all, and heard it but once. It is plain that it did not as clearly 
present to those who heard it the real issues as did the requests for 
instructions which formulated them. A single delivery or reading 
of this general charge probably would not at once present to the 
minds of all who heard it the crucial questions in this case, while 
the submission of the instructions requested which clearly stated 
those issues and applied the law to them would have been sure to 
do 80. Moreover, the argument that these issues are, in substance, 
presented in the general charge on the law of proximate cause, proves 
too much. It is equally cogent to present the proposition tiiat a 
general statement that damages caused to a plaintiff by the negli- 
gence of a defendant may be recovered covers in substance all the 
legal questions which arise in an action for negligence. General 
charges of this character often fall to present to the minds of those 
who hear them but once, and have no opportunity to carefully read 
and study them, the actual issues which they are to decide. A plain 
statement of the actual issues left for the jury to decide at the con- 
clusion of the evidence, and an application of the law to those very 
issues in the charge or the instructions of the court, is more helpful 
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to the jury, and far more conducive to the admimstration of justice, 
than an abstract statement of the legal propositions which govern 
the case. 

The counsel for the plaintiff in error requested the court to give 
to the jury instructions which tersely and fairly presented the cru- 
cial questions in this case to the jury. The general charge did not 
so submit them, but left the jury to eliminate them from the mass 
of evidence and argument, to apply a general statement of the law 
of probable cause to them, and then to decide them. In this state 
of the case, we are not persuaded that the substance of the instruc- 
tions requested by counsel for the plaintiff in error can fairly be 
said to be embodied in this general charge. There is no statement 
whatever in it that the defendant in erroi: could not recover on ac- 
count of the surgical operation, even on her theory of the case, if 
she became sick with peritonitis on December 4, 1895, and there is 
nothing in the charge equivalent to that statement. There is no 
plain instruction in the charge, either, that, if the condition of the 
organs of the defendant in error was such when the message was 
sent that their removal could not have been prevented if Dr. Daw- 
son had arrived when he was summoned, she could not recover on 
account of the consequences of the operation, or that she could re- 
cover for the aggravation of pain caused by the delay of the doc- 
tor which resulted from the failure to transmit the telegram only, 
and that she could not recover for the pain which she would have 
suffered if he had not been delayed, or that, if she procured the 
services of another physician, who so attended her during the delay 
in the arrival of Dr. Dawson that she suffered no more at any time, 
and was in no worse condition when Dr. Dawson arrived, than she 
would have been if he had promptly responded to the first call, she 
was not entitled to a verdict. The instructions which embodied 
these statements present the real questions which it was the duty of 
the jury to decide in this case, and the plaintiff in error was entitled 
to have theni tersely and clearly submitted to the jury by the court. 
A general charge which correctly states the law of a case, but does 
not eliminate and state the crucial issues in it which the jury is 
called upon to determine, may not be subject to exception. But, 
upon request, either party is entitled to additional instructions from 
the court which tersely and clearly state the crucial issues which 
the jury must determine from the evidence, together with the law 
applicable to those very issues. The instructions requested did this, 
and the charge did not do it. The requests for their submission to 
the jury should have been granted. The Encyclopaedia of Pleading 
and Practice states the rule upon this subject in these words: 

"Thus It is erroneous to refuse an instruction applying a principle of law to 
the facts in the case, even though the same principle be stated abstractly in 
other instructions. It is better practice to charge the law as applied to the 
respective theories contended for than to announce principles in the abstract. 
So it is erroneous to refuse a request where the charge given does not state 
the requested point in clear and unmistalcable language, and where the language 
of the request will be more readily understood by the jury." 11 Enc. PI. & 
Prac. 298, 290; Muldowney v. RaUroad Co., 89 Iowa, 615, 619, 620; ParkhiU v. 
Town of Brighton, 61 Iowa, 103, 108. 15 N. W. 853; Devitt v. Railroad Co., 
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50 Mo. 302, 305; Aldrige y. State, 59 Miss. 250, 267; Lamar y. State, 64 Miss. 
428, 430, 1 South. 354; Gerdine v. State, 64 Miss. 798, 801, 2 South. 313; 
Thompson y. Thompson, 77 Ga. 692, 698; Railway Co. y. Johnson, 90 Ga. 500, 
16 S. £. 49. 

In Railway Co. v. Johnson, snpra, it was held that a specific 
charge, which was legal, and adjusted to a distinct matter in issue 
involving the right of the plaintiff to recover, and which might ma- 
terially aid the jury, should have been given as requested, although 
in principle, and in more general and abstract terms, it might be 
covered by other instructions given by the court. In Thompson v. 
Thompson, supra, the supreme court of Georgia said: 

"Where several distinct matters involving diligence are presented to the 
Jury, while It is proper to charge a general principle applicable to them all, 
yet if a specific charge, which Is legal, apt, and precisely adjusted to one of 
them, be requested, it is proper to give the latter also, if it would materially 
aid the Jury In applying the general principle to this one of the several matters 
for their consideration. Now, law Is not only to be submitted to the Jury, but 
it is to be applied by them; and where its application is materiaUy aided by a 
specific request, there seems as much reason to give that request as to give 
the principle; and, looking to the evidence In this case, we have no doubt 
that the request was a proper one. It was bringing the general principle down 
to this specific Instance, and the Jury would have been helped materially by 
having the very words of this request delivered to them as a part of the charge 
of the court" 

And that court reversed the judgment below for the failure to 
give the specific instruction. 

On account of the refusal of the circuit court to submit to the 
jury the requested instructions which have been discussed, the judg- 
ment below must be reversed, and the case must be remanded to 
that court, with instructions to grant a new trial. It is so ordered, 

THAYER, Circuit Judge. I agree to the reversal of the judg- 
ment of the trial court, but not upon the grounds stated in the fore- 
going opinion, from which both Judge CALDWELL apd myself 
dissent. After a careful perusal of the testimony as contained in 
the present record, I have reached the conclusion that there was 
no substantial evidence tending to show that the surgical. operation 
of which the plaintiff below complained was occasioned by the de- 
fendant company's neglect to transmit the telegram of December 
4, 1895, correctly. On the facts disclosed by this record there is no 
reasonable ground for the contention that the negligence complained 
of was the proximate or eflBcient cause of the operation. For that 
reason I am of opinion that the trial court should have instructed the 
jury, as it was requested to do, that the plaintiff was not entitled 
to recover "for any damages resulting from the surgical operation, 
or any consequences flowing therefrom"; and that the recovery 
should have been limited to compensation for such increased pain 
and suffering as the plaintiff below may have sustained by reason 
of not receiving proper surgical attention at the proper time, owing 
to the mistake made in transmitting the message. The charge by 
the learned judge of the trial court, in my judgment, sufficiently ad- 
vised the jury that there could be no recovery on account of the 
surgical operation, if the condition of the plaintiff's organs was 
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Buch when the message was sent that their removal was necessary, 
and could not have been prevented if Dr. Dawson had arrived on 
the morning of December Sth, when he was summoned. It also 
clearly advised the jury that she could not recover for pain which 
she would have suffered even if Dr. Dawson had not been delayed 
by the mistake made in transmitting the message. I think that 
both of these propositions were clearly embraced in the charge in 
chief, and that no error was committed in refusing the special re- 
quests in which those propositions were embrac^, and, in sub- 
stance, reiterated. It is a well-settled doctrine in the federal courts 
that error cannot be successfully assigned because of the refusal 
to give special instructions the substance of which is embraced in 
the charge in chief. Railway Co. v. Ives, 144 U. S. 408, 12 Sup. Ct. 
679, 36 L. Ed. 485; Kailroad Co. v. Winter's Adm'r, 143 U. S. 60, 
12 Sup. Ct. 356, 36 L. Ed. 71; Railroad Co. v. McDade, 135 U. S. 
554, 10 Sup. Ct. 1044, 34 L. Ed. ^5; Ormsby v. Webb, 134 U. S. 
47, 10 Sup. Ct. 478, 33 L. Ed. 805; Anthony v. Railroad Co., 132 U. 
S. 172, 10 Sup. Ct. 53, 33 L. Ed. 301. The rule in question tends to 
shorten litigation. It frequently avoids the necessity of giving a 
multitude of special instructions, which would confuse, rather than 
enlighten, a jury; and it should be upheld. I do not assent to the 
foregoing opinion, therefore, in so far as anything therein contained 
may tend to weaken or impair the force and effect of the doctrine 
in question. I am authorized to state that Judge CAU>WELL con- 
curs with me in the views last stated, and that he also concurs in 
the view first expressed, that the present record does not contain sub- 
stantial evidence warranting the submission to the jury of the issue 
whether the mistake made in transmitting the telegram was the 
proximate cause of the operation. 



In re WOODSTOB GOAL OO. 

(District Oourt, E. D. Pennsylvania. December 8, 1900.) 

No. 591 

Bankruptcy— Involuntary Proceedings— Mining Corporation. 

A corporation whose sole business Is the mining of coal and preparing 
and shipping the same to market Is not engaged in trading or mercantile 
pursuits, within the meaning of Bankr. Act 1898, f 4, cl. "b," and cannot 
be adjudged a bankrupt. 

In Bankruptcy. On motion by bankrupt to set aside adjudication 
and dismiss petition. 

Conard & Middleton, for petitioning creditors. 

R. H. Koch and D. W. Kaercher, for other creditors. 

Mcpherson, District Judge. The bankrupt having moved to 
set aside the adjudication on the ground that a coal-mining company 
is not a corx>oration principally engaged in manufacturing, trading 
or mercantile pursuits (section 4, cl. "b," Act 1898), the question was 
referred to the referee, who decided in favor of the motion. The 
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relevant facts are that the bankrupt is a Pennsylvania corporation, 
chartered for the purpose of "mining and quarrying coal and pre- 
paring and shipping the same to market," and that its sole business 
has been the carrying out of this purpose. Upon these facts I am 
of opinion that the decision of the referee was right, and that the 
petition must be dismissed. 

That a mining company is not engaged in mannfacturing, within 
the ordinary meaning of this word, has been several times decided, 
and I agree with ihe correctness of the ruling. Whether a mining 
company is not engaged in trading — ^nsing that word in a large sense 
— may, perhaps, admit of more doubt, and I am not sure how I might 
decide that question if the point arose now for the first time. But 
the question has already been decided in three cases that arose in 
other districts, and I am unable to reach a clear conviction that a 
different conclusion should have been reached. In view of the ad- 
visability of uniformity in decision, so far as uniformity may be at- 
tainable, I shall therefore follow my Brethren who have already con- 
sidered this question and have decided that a mining company is 
not engaged in tradihg or mercantile pursuits. In re Elk Park Min. 
& Mill. Co. p. C.) 101 Fed. 422; In re Rollins Gold & Silver Min. 
Oo. (D. C.) 102 Fed. 982; In re Chicago- Joplin Lead & Zinc Co. (D. 
C.) 104 Fed. 67. See, also, the analogous cases In re Cameron Town 
Mqt. Fire, Lightning & Windstorm Ins. Co. (D. C.) 96 Fed. 756, and 
In re New York & W. Water Co. (D. C.) 98 Fed. 711. Contra, In re 
San Gabriel Sanatorium (D. C.) 95 Fed. 271. 

It may, perhaps, be worth suggesting that, although mining com- 
panies are in some sense engag^ in trade, nevertheless they belong 
so plainly to a distinct class of trading corporations that they are 
almost always specifically named in any statute that is intended to 
embrace them. Failure to name them, therefore, raises a presump- 
tion of some force that they were not in the legislative view. 

The adjudication is set aside, and the petition in bankruptcy is 
dismissed. 



In re MILLER. " 

(District Court, N. D. Iowa, W. D. December 8, 1900.) 

Bankruptcy— Contempt— Disobedience of Okdbr op Referee. 

Under Bankr. Act 1898, a referee has authority to enter an order direct- 
ing a bankrupt to surrender to his trustee any money or property which 
belongs to his estate, and which Is found by the referee, after a hearing, 
to be in his possession or under his control; and on a failure or refusal 
to obey such order the referee may enter such fact on the record, and it 
is then his duty to certify the facts to the Judge, who alone has authority, 
under section 41b, to adjudge the bankrupt in contempt, and impose the 
punishment therefor. 

In Bankruptcy. On exceptions to order of referee directing pay- 
ment of a certain sum to the trustee, and on certificate of referee* 
E. C, Herrick and Wilber Owen, for trustee. 
Sulliyan & Griffith, for bankrupt 
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8HIRAS, District Judge. Upon the evidence submitted in this 
matter the referee found and held that it appeared that the bankrupt 
had in his possession or under his control the sum of $15,000, which 
he had not accounted for or turned over to the trustee, and thereupon 
an order was entered by the referee requiring the bankrupt to forth- 
with pay the sum to the trustee, and adjudging him in contempt for 
a failure to make payment as ordered. Thereupon the attorneys for 
the bankrupt petitioned for a review of the ruling of the referee on 
the ground that the evidence did not justify the finding that the 
bankrupt had in his possession any money or property belonging to 
his estate, much less the sum of J15,000, and the orders of the referee 
were therefore without foundation, and improvidently made. In 
the case of In re Rosser, 41 C. C. A. 497, 101 Fed. 562, the court of 
appeals for this circuit held that: 

"Under the general rules of law and under the specific provisions of the 
bankrupt act, a court of bankruptcy has power and Jurisdiction to make 
an order requiring the bankrupt to pay or deliver to his trustee in bankruptcy 
money or other property in his possession or control, constituting a part of his 
estate in bankruptcy, and which he has not surrendered or accounted for, and 
to enforce his obedience to such order by commitment as for contempt." 

Under the rule laid down in this case it is clear that the referee, 
upon whom is imposed the duty of collecting through the trustee the 
property of the estate, had the right to enter an order directing the 
bankrupt to surrender to the trustee any money or property which 
the referee found to be in possession or under the control of the bank- 
rupt, opportunity having been given to the bankrupt to be heard upon 
the question; and upon the refusal or neglect of the bankrupt to 
obey the order thus made the referee had the right to enter upon the 
record the fact that the bankrupt had refused obedience, and there- 
fore was in contempt of the court. Beyond this, however, the referee 
could not rightfully go, as the provisions of section 41 of the act 
require that the referee, in cases of disobedience to any lawful order, 
process, or writ, as well as in cases of misbehavior, shall certify the 
facts to the judge, who shall thereupon in a summary way hear the 
evidence, and deal with the case as though the question had origin- 
ally arisen in the district court. The referee having certified the 
facts as required by section 41, the matter came properly before the 
court, and was set down for hearing, notice thereof being given to 
the attorneys of record representing the bankrupt and those repre- 
senting the trustee. Upon this hearing the main contention was over 
the question whether the evidence justified the finding of the referee 
that the bankrupt had in his possession money or property which he 
had not surrendered to the trustee. I am satisfied that the evidence 
justified the finding that the bankrupt had in his possession money 
and property to a considerable amount which he had not delivered to 
the trustee. Whether the sum fixed by the referee, to wit, $15,000, 
is in excess of the amount wrongfully withheld by the bankrupt, is 
open to question, but there is evidence to sustain this finding. The 
bankrupt does not propose to turn over any sum whatever, nor does 
he, in person, attempt to explain the present situation of his estate. 
In fact, it is said that he has fled the country. Under these circum- 
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stances it will be held that the bankrupt is in contempt, in that he 
has failed to obey the order of the referee, or to show cause why the 
order should be rescinded in whole or be modified as to amount, and 
it is therefore ordered that, if the said bankrupt can be found within 
the jurisdiction of the court, he be at once taken into custody by the 
marshal, and be committed for safe-keeping until he yields obedience 
to the order of the courts or until he is otherwise lawfully released. 



TUBBS V. UNITED STATES. 

(Circuit Court of Appeals, Eighth Circuit November 5, 1900.) ^ 

No. 1,400. 

1. Ikdictmbnt — Descbiption of Offense— Omission of Obscene Mattbb. 

An indictment for mailing an obscene, lewd, and lasciyious letter is 
not defective because it fails to set out such letter, where it is alleged 
that its contents are too obscene to be spread upon the records of the 
court 
3. Cbiminal Law— Sdfficiency of Indictment to Suppokt Judgment. 

Where a defendant was convicted on a number of counts, but the sen- 
tence does not exceed that which might lawfully be imposed on any one 
of such counts, one good count is sufficient to sustain the Judgment 
8l Same— Trial— Evidence. 

That expert witnesses stated unqualifiedly that certain letters were in 
the handwriting of defendant, Instead of stating that such was their 
opinion, is not prejudicial error. 
L Same— REvn&w on Appeai^— Failure to Observe Rules. 

While the circuit court of appeals may waive a noncompliance with its 
rule requiring a plaintiff in error to set out the exceptions relied upon in 
his brief in a criminal case, as to matters going to the foundation of the 
prosecution, it wiU not do so as to exceptions to the admission of evidence 
which are technical, and do not go to the merits of the case. 
6. Same— Admission of Incompetent Evidence— Effect of Withdrawal. 

The introduction in evidence by mistake in a criminal case of a letter 
which was inadmissible is not an error which cannot be cured by the 
court by striking it out on discovering the mistake, and directing the jury 
not to consider it, or any evidence relating to it 

In Error to the District Court of the United States for the Dis- 
trict of South Dakota. 

The defendant was indicted, under section 3893 of the Revised Statutes of 
the United States, for depositing in the post office, to be maUed and delivered, 
obscene, lewd, and lascivious letters, and letters giving information where, 
how, and of whom articles and things could be obtained for the procuring of 
an abortion. The first trial of the case was a mistrial. 94 Fed. 356. A sec- 
ond indictment was preferred against the defendant, which was consolidated 
with the second, fourth, and fifth counts of the first indictmeni; a demurrer 
to the other coimts of that indictment having been sustained. On the second 
trial the defendant was convicted on the fifth count of the first indictment, and 
the first, second, third, and fourth counts of the second indictment, and sen- 
tenced to imprisonment at hard labor for two years on the conviction under 
each of the counts, the sentences to run concurrently. The defendant reserved 
exceptions at the trial, and has removed the case into this court by writ of 
error. 

Frank B. Aikens (Harold E. Judge, on the brief), for plaintiff in 
error. 
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William G. Porter (James D. Elliott, on the brief), for the United 
States. 

Before CALDWELL, SANBORN, and THAYER, Circuit JudgeB. 

CALDWELL, Circuit Judge, after stating the case as above, de-. 
livered the opinion of the court. 

On the trial objection was made to the introduction of any evi- 
dence by the government in support of the second, fourth, and fifth 
counts on the first indictment upon the ground "that they do not 
state facts suflScient to constitute a public offense or a violation of 
the statutes of the United States, and that they do not, nor does ei- 
ther of them, apprise the defendant, with a sulfflcient directness or 
certainty, of the nature of the charge against him." A like objec- 
tion was made to the introduction of any evidence in support of the 
first, third, and fourth counts of the second indictment, "for the rea- 
son that it appears from each of them that neither of them contains 
matter giving information where, how, and of whom might be ob- 
tained an article or medicine designed and intended for the procur- 
ing of an abortion." The counts of the first indictment are alike, 
and, omitting the formal parts, charged that' the defendant did "un- 
lawfully, willfully, and knowingly deposit, and cause to be deposited, 
in a post office of the United States, to wit, the post office at Al- 
cester, in the county of Union, state of South Dakota, for mailing and 
delivery by the post-office establishment of the United States, cer- 
tain nonmailable matter, to wit, a letter inclosed in an envelope, and 
which said letter was obscene, lewd, and lascivious, and of an in- 
decent character, and is offensive, and unfit to be set forth in this 
instrument, and to be spread at length upon the records of this hon- 
orable court, wherefore the grand jurors aforesaid do not set forth 
the same in this indictment, and which said envelope containing the 
letter aforesaid was then and there directed to and addressed as fol- 
lows, that is to say, ^iss Clara Saltness, Alcester, S. D.'; he, the 
said Richard A. Tubbs, then and there well knowing the contents of 
the said letter, and the character thereof, and well knowing the said 
letter to be obscene, lewd, lascivious, and of an indecent character." 

One contention is that these counts do not charge a public offense, 
because the letters themselves alleged to be obscene, lewd, lascivi- 
ous, and indecent are not set out, and because the description of the 
letters is not so definite and precise as to enable the defendant to 
avail himself of a plea of former conviction or acquittal. These 
objections are answered by repeated decisions of the supreme court. 
The rule is stated in Rosen v. U. S., 161 U. S. 29, 40, 16 Sup. Ct. 434, 
438, 40 L. Ed. 606, 609. In that case Mr. Justice Harlan, delivering 
the judgment of the court, said: 

"The doctrine to be deduced from the American cases Is that the constitu- 
tional right of the defendant to be Informed of the nature and cause of the 
accusation against him entitles him to Insist, at the outset, by demurrer, or by 
motion to quash, and, after verdict by motion In arrest of Judgment, that the 
Indictment shall apprise him of the crime charged with such reasonable cer- 
tainty that he can make his defense and protect himself after Judgment 
against another prosecution for the same offense; that this right is not in- 
fringed by the omission from the Indictment of indecent and obscene matte? 
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alleged as not proper to be spread upon the records of the court, provided the 
crime charged, however general the language used, Is yet so described as rea- 
sonably to Inform tlie accused of the nature of the charge sought to be estab- 
lished against him; and that, in such case, the accused may apply to the 
court before the trial is entered upon for a bill of particulars, showing what 
parts of the paper would be relied on by the prosecution as being obscene, 
lewd, and lasclyious, which motion will be granted or refused, as the court, 
in the exercise of a sound legal discretion, may find necessary to the ends of 
justice." 

Defendants in this class of cases commonly affect ignorance of 
what they are indicted for, and great apprehension lest they shall be 
indicted a. second time for the very same offense, and be unable to 
prove by the record a former conviction or acquittal. No case of 
the kind has ever occurred, or is ever likely to occur, but the affected 
apprehension of each defendant that it may occur in his case is per- 
ennial. The supreme court has put a quietus on these stock objec- 
tions by repeatedly pointing out that the defendant may apply for a 
biU of particulars (Rosen v. U. S., 161 U. S. 29, 34, 35, 39-41, 16 Sup. 
Ct. 434, 480, 40 L. Ed. 606; Durland v. U. S., 161 V. S. 306, 315, 16 
Sup. Ct. 508, 40 L. Ed. 709), and that parol evidence is always ad- 
missible, and sometimes necessary, to establish the defense of prior 
conviction or acquittal (Dunbar v. U. S., 156 U. S. 185, 191, 15 Sup. 
Ct. 325, 39 L. Ed. 390; Durland y. U. S., 161 U. S. 306, 314, 315, 1€ 
Sup. Ct. 508, 40 L. Ed. 709). 

It is common learning that, where the matter is too obscene to be 
spread upon the records of a court of justice, it may be omitted from 
the indictment upon an allegation to that effect. Rosen v. U. S., 
161 U. e. 29, 16 Sup. Ct. 434, 480, 40 L. Ed. 606; Dunlop v. U. S., 
165 U. S. 486, 497, 17 Sup. Ct. 375, 379, 41 L. Ed. 799, 802. In the 
case last cited the court say: 

"Whether the matter was too obscene to be set forth In the record was a 
matter primarily to be considered by the district attorney In preparing the 
Indictment, and, In any event. It was within the discretion of the court to say 
whether it was fit to be spread upon the records or not We do not think that 
error wlU He to the action of the court in this particular." 

The objection that the counts in the second indictment do not pur- 
port to give information "where, how, and of whom might be ob- 
tained an article or medicine defsigned and intended for the procur- 
ing of an abortion^' is unfounded in fact. The letters seem to have 
been written for .the sole purpose of giving such information, and 
they do give it, or purport to give it. Quotations from the letters 
would demonstrate this fact, but the matter is too gross and immoral 
to be introduced into the reports of this court. 

All the counts are good, but if one or more of them was bad the 
judgment would still be good. It is conceded the second count in 
the second indictment is good, and "one good count is sufficient to 
sustain the judgment" punbar v. XT. S., 156 U. S. 185, 192, 15 Sup. 
Ct 325, 39 L. Ed. 390), where, as in this case, the punishment im- 
posed by the sentence of the court does not exceed that imposed 
upon the conviction under the good count (Haynes v. TJ. S., 42 C. 
C. A. 34, 101 Fed. 817; Evans v. U. S., 153 U. S. 584, 14 Sup. Ct. 934, 
38 L. Ed. 830; Id., 153 U. S. 608, 14 Sup. Ct 939, 38 L. Ed. 839; 
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Claasseu v. U. S., 142 U. S. 140, 12 Sup. Ct 169, 35 L. Ed. 966; Pe- 
ters V. U. S., 36 C. C. A. 105, 94 Fed. 127; 2 Bish. Or. Proc. 841; Dun- 
bar V. U. S., 156 U. S. 185, 192, 15 Sup. Ct. 325, 39 L. Ed. 390). The 
only punishment imposed is imprisonment, and the sentence imposed 
the same term of imprisonment an the conviction under each count, 
the sentences to run concurrently, so that the defendant's punish- 
ment is precisely what it would have been if he had been convicted 
and sentenced on the confessedly good count alone. 

Assignments 7 to 18, both inclusive, in the language of the brief 
of counsel for the plaintiff in error, "have reference to but one prop- 
osition," and that is that the expert witnesses called to 'prove the 
letters were in the handwriting of the defendant stated unqualifiedly 
that they were in his handwriting, when they should have been re- 
quired to state that, in their "opinion," they were in his handwrit- 
ing. The objection is not made that the witnesses were not qualified 
to testify as to the defendant's handwriting. They had seen him 
write frequently, and were, moreover, experts in handwriting. The 
point is too fine spun to require further notice. 

Moreover, none of the exceptions to the evidence are set out in the 
brief of the plaintiff in error, as required by rule 24 of this court. 
City of Lincoln v. Sun Vapor Streetlight Co. of Canton, 19 U. S. 
App. 431, 8 C. C. A. 253, 59 Fed. 756; Western Assur. Co. of Toronto 
V. Polk (decided at the present term) 104 Fed. 649; Oswego Tp. v. 
Travelers' Ins. Co., 36 U. S. App. 13, 17 G. C. A. 77, 70 Fed. 225; Van 
Gunden v. Iron Co., 8 U. S. App. 229, 248, 3 C. C. A. 294, 296, 52 
Fed. 838, 841; Grape Creek Coal Co. v. Farmers' Loan & Trust Co., 
24 U. S. App. 38, 45, 12 C. C. A. 350, 353, 63 Fed. 891, 894; Doe v. 
Mining Co., 44 U. S. App. 204, 214, 17 C. C. A. 190, 196, 70 Fed. 455, 
461; Sovereign Camp Woodmen of the World v. Jackson, 38 C. C. 
A. 208, 97 Fed. 382. And, while we have waived the noncompliance 
with the rule as to the exceptions challenging the sufficiency of the 
indictment which went to the foundation of the prosecution, we feel 
constrained to enforce it so far as relates to objections to evidence 
not at all going to the merits of the case. We have gone over the 
record very carefully to see if there was "a plain error" in admitting 
or rejecting evidence material to the merits of the case, and find no 
such error, nor, indeed, any error whatever. 

One other assignment, because much insisted on, will be consid- 
ered. When introducing the letters in evidence, the government, by 
mistake, put one letter in evidence known as "Exhibit 2," which, 
because it had not been declared on or for some other reason, ought 
not to have been introduced. As soon as the mistake was discov- 
ered, the court promptly said to the jury: 

"It seems counsel for the prosecution mistook the letter, and the letter 
that ought to have gone in has not gone in at all. The letter that ought not 
to have gone in was this Exhibit 2, together with the envelope. Make the 
record there that Exhibit 2, and all evidence in relation thereto, is struck out, 
and the Jury directed to pay no attention to that." 

It is insisted that nothing the court could say or do could nullify 
the mistake, or banish from the minds of the jury the effect of the 
mistake. This contention is put at rest by the decision of the su- 
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preme court in Pennsylyania Co. v. Boy, 102 U. S. 451, 469, 20 L. 
Ed. 141, 145, where the court say: 

'To this position we cannot assent, although we are referred to some ad- 
Judged cases which seem to announce the broad proposition that an error in 
the submission of evidence cannot afterwards be corrected by instructions to 
the Jury, so as to cancel the exception taken to its admission. But such a rule 
would be exceedingly inconvenient in practice, and would often seriously ob- 
struct the. course of business In the courts. It cannot be sustained upon 
principle, or by sound reason, and is against the great weight of authority. 
The charge from the court that the Jury should not consider evidence which 
had been improperly admitted was equivalent to striking it out of the case. 
The exception to its admission fell when the error was subsequently corrected 
by instructions too dear and positive to be misunderstood by the Jury. The 
presumption should not be indulged that the Jury were too Ignorant to compre- 
hend, or were too unmindful of their duty to respect, instructions as to mat- 
ters peculiarly within the province of the court to determlnef. It should 
rather be, so far as this court is concerned, that the Jury were Influenced In 
their verdict only by legal evidence. Any other rule would make It necessary 
in every trial, where an error in the admission of proof is committed, of which 
error the court becomes aware before the final submission of the case to the 
Jury, to suspend the trial, discharge the Jury, and commence anew. A rule 
of practice leading to such results cannot meet with approval." 

Finding no errdr in the record prejudicial to the defendant, the 
judgment of the district court is affirmed. 



BRADFORD v. BELKNAP MOTOR CO. 

(Circuit Court D. Maine. November 12, 1900.) 

No. 617. 

L Patents— Construction of Claims— Paper Patents. 

While the fact that a patented device has not gone into practical use 
does not necessarily defeat the patent, yet, with reference to construing 
the claims, it necessitates caution to avoid going beyond what the actual 
Invention clearly shows. 
2l Same— Suit for Infringement— Accounting. 

It seems that the court will not appoint a master in a patent cause in 
equity, where it is apparent that the damages will be trivial or dispro- 
portionate to the expense of taking the accounts. 
8. Same— Injunction— Laches. 

The defense of laches Is not ordinarily effective to bar Injunctions 
against Infringers who have been seasonably notified of the patentee's 
rights, when it appears that the complainant was disabled from carrying 
on litigation by lack of financial means, 
ii Same— Infringement— Electrical Apparatus. 

The Bradford patent. No. 535,158, for a method of, and apparatus for, 
regulating electric circuits, construed, and held not Infringed. 

In Equity. Suit for infringement of a patent. On final hearing. 

Clifton V. EdwardB, for complainant. 

Edward M. Band and Beth L. Larabee, for respondent 

PUTNAM, Circuit Judge. This case relates to applied dynamic 
electricity with reference to some of its most ccMnplicated and deli- 
cate phases. A thorough understanding of the purposes which the 
inventor sought to accomplish, and of the principles applicable there- 
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to, in the absence of a thorough explanation by experts of both 
practical and scientific attainments in the art, requires a mastery 
of the particular science to which the patent in suit relates. Al- 
though the patent issued in March, 1895, the inventor's device never 
has gone into commercial use, and no practical machine illustrating 
it has ever been constructed. Neither has the court been assisted 
by any model, and the expert testimony on either side proceeds too 
much on thej^ssumption that the court has a special knowledge which 
it would not be justified in making use of, even if it thought itself 
possessed of it. Packard v. Lacing-Stud Co., 16 C. O. A. 639, 70 Fed. 
66, 67; Boston & R. Electric St. Ry. Co. v. Bemis Car-Box Co., 25 
C. C. A. 420, 80 Fed. 287, 290; Parsons v. Seelye, 40 C. C. A. 484, 
100 Fed. 452, 454. 

At the hearing we gathered an apprehension of the conclusions 
which we must reach. Our subsequent investigations have not 
changed that apprehension; and, although it has increased our 
doubts with reference thereto, yet we are satisfied that they would 
not be removed by further consideration of the case, and that the 
interests of the parties will be better advanced by i disposition of 
the suit which will enable an appellate tribunal seasonably to review 
it, rather than by holding it longer under advisement. 

Although the fact that the complainant's device has not gone into 
practical use does not necessarily defeat the patent, and although, 
on the authority of Packard v. Lacing-Stud Co., ubi supra, it prob- 
ably passed the experimental stage, yet, applying the rules with 
reference to mere paper machines, stated in Ford v. Bancroft, de- 
cided in this circuit and reported in 85 Fed.* 457, 461, and in the 
same case on appeal (39 C. C. A. 91, 98 Fed. 309, 312, 313), we 
must proceed with great caution, and avoid giving the complainant 
the benefit of anything beyond what his invention and i>atent clearly 
require. That the complainant has shown great ingenuity in certain 
directions is admitted; but to precisely what the ingenuity relates, 
and how far its results are limited by the prior art, are the main 
questions in the case. 

The patent contains five claims, of which the first, second, fourth, 
and fifth are in issue. For the purpose of making clear the conclu- 
sions we have reached, it is necessary to repeat only claim 1, as fol- 
lows: 

"In an electric regulating apparatus, the combination of a current-varying 
device, an electro-magnet, with differential windings to govern the movements 
of said current-varying device, electric circuits, and a device responsive to 
variations In the current, to be regulated to control action of said magnet, and 
driving gear to move said current-varying device progressively." 

The patent concerns the method and apparatus for regulating elec- 
tric circuits. The elements admittedly common to the art prior to 
the patentee's invention were: First, at one terminus a "current- 
varying device," which operates by moving either the arm of the 
rheostat or the brushes which control the subcurrent shunted to the 
magnets of the electric dynamo; and, second, at the other terminus, 
a so-called "solenoid," or, in other words, a subsidiary helix, which 
is more or less magnetized according as the current to be regulated 
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is more or less weak. This helix, according as the main current 
varies, draws down or relaxes, through its varying increase or diminu- 
tion of magnetic power, an arm which, directly or indirectly, oper- 
ates to move the current-varying device. It is plain, however, that, 
while we use the expression "current-varying device" as limited to 
the mechanism which directly impinges on the arm of the rheostat, 
yet that expression may well be construed to cover the entire mechan- 
ism, including both termini which we have named. At various points 
throughout the claims and specification this expression is used in 
either sense indiscriminately. In claim 1 it is used in the narrower 
sense, but in claims 4 and 5 we find the words "current-varying ap- 
paratus"; and, on the whole, we are unable to discover anything in 
the varying use of the expression in question which will enable us 
to solve the problems which we have to dispose of. 

The respondent's alleged infringement grows out of the construc- 
tion of machines in accordance with the claims of patents to Wil- 
liam H. Chapman, dated, respectively, August 31, 1897, March 1, 
1898, and November 8, 1898. It is, however, now admitted that the 
machines constructed in accordance with the earliest of these pat- 
ents do not infringe. This eliminates 13 from the case. Independ- 
ently of this, there arises an important question whether, even if the 
bill were sustained, the complainant would be entitled to any relief 
beyond an injunction. The respondent urges laches as a reason why 
an account should not be decreed; but the complainant seasonably 
notified the respondent of his demand, and he testifies that he was 
unable to follow up his notice on account of lack of means to carry 
on patent litigation. That class of litigation, unfortunately, often 
Involves so much expense that the courts are tender to patentees 
under such circumstances, and the complainant cannot be charged 
with laches. The difficulty is of a more complicated character. 

The record raises in a formidable manner the proposition that the 
complainant's device was never put on the market because the cost 
of construction, according to his specification, would be dispropor- 
tionately expensive. It may be that, even if Chapman can be charged 
with adapting complainant's underlying conception, he improved on 
it in the way of simplicity of construction to such an extent as in- 
volved invention, and so as to overcome the disproportionate cost 
of construction. Indeed, the case seems to fall within the late de- 
cisions of the supreme court to such an extent as to lay no basis for 
substantial damages. Coupe v. Boyer, 155 TJ. S. 565, 15 Sup. Ct. 199, 
39 L. Ed. 263, and cases based thereon. So far as relates to an ac- 
count of profits, how can equity require such an account where it 
appears that the complainant's device is altogether too costly to have 
any commercial value? And is not the case within Manufacturing 
Co. V. Adams, 151 U. S. 139, 14 Sup. Ct. 295, 38 L. Ed. 103? 

In Machine Co. v. CrSssman (C. C.) 57 Fed. 1021, we declined to ap- 
point a master on the ground that the accounting would be of a 
trivial character. Our conclusion was overruled by the circuit court 
of appeals in the same case (61 Fed. 888), but this without any dis- 
cussion of the underlying principle which governed the circuit court. 
It is a well-settled rule that neither equity nor admiralty will pro- 
105F.-6 
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ceed for nominal damages only. Little v. Kellam (C. C.) 100 Fed. 
353, 355; Munson v. Steamship Co. (C. O. A.) 102 Fed. 926, 928; 
Curt Fat. (4th Ed.) 434. Equity will maintain the right to give a 
value, but it will not, as will the common law, proceed to an assess- 
ment of damages which are vague, uncertain, or nominal in amount; 
so that it is not improbable that, in any event, the complainant could 
only be entitled to an injunction. Saxlehner v. Siegel-Cooper Ck>., 179 
tJ. S. 42, 21 Sup. Ct. 16, 45 L. Ed. , is directly in point. 

It is admitted that the complainant's device is ingenious, and it 
is not denied that he is entitled to be regarded as an inventor. The 
question, therefore, is limited to one of infringement, and this, as 
we have already suggested, depends on the breadth of the complain- 
ant's invention and the construction of the patent. He claims to 
have started with the* simple form of regulator which we have de- 
scribed, with a solenoid at one terminus and the arm of the rheostat 
at the other. The arm was ordinarily operated directly from the 
solenoid by what is called by some of the witness*»s a **magnetic 
pull." The complainant claims to have introduced two elements into 
this simple device, namely, a relay, and what is described in the 
claim which we have quoted as a "differential winding." His theory 
is practically as follows: That it is obvious that the simple device 
which we have described, dependent for action on the development 
of a "fault," was defective in principle, and could only partially 
correct, and not prevent, serious variations in the current; that, to 
maintain a practically constant force, it was necessary to make use 
of an auxiliary power or relay; and that the use of an auxiliary 
.power developed a new diflftculty, — ^that is to say, the diflSculty of 
controlling the auxiliary current so as to overcome its inertia, and 
prevent the excessive sparking which would normally attend its usa 
It is clear, and it is admitted, that all this was extremely useful in 
the art. The claims in issue are broad enough to cover these new 
elements, and the questions arise whether they were new with Brad- 
ford, and whether, if new, the patent, taken as a whole, is to be con- 
strued as broadly as the mere letter of the claims apparently requires. 
In view of the rules which we have stated as applicable to merely 
paper machines, it is evident that the complainant must establish his 
case clearly on both these points. 

Bradford, in his 8i)ecification, elaborates at great length the method 
in which he employs the relay current and the so-call«i "differential 
winding." The relay current is constant, ready whenever called on 
to operate the arm of the rheostat. The call on it is made by elec- 
trical contacts with the solenoid, the contacts alternating as the 
core of the solenoid is drawn in or pushed out; thus alternating the 
movement of the arm of the rheostat in one direction or the other, 
as the main current develops an excess or an insufficiency of force. 
The connection is made with the arm of the rheostat through a mag- 
netic "clutch," which, with the aid of the relay current operating 
through the differential winding, instantly sets the arm in motion, 
without any obstacle from inertia, and without sparking. This 
"clutch," it will be noticed, is, in the device shown by Bradford in 
his specification, interposed between the solenoid^ as known in the 
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original art, and the ann of the rheostat. The respondent, in ac- 
cordance with the device of Mr. Chapman, makes use of no "clutch," 
but it applys the relaj current and the differential winding directly 
to the solenoid shown in the original art. If Bradford first brought 
into the art the relay current and the differential winding, the re- 
spondent makes use of the substance of what he invented. In that 
view, the respondent has merely availed itself of the ingenuity of 
Chapman, who would be presumed to have begun with the invention 
of Bradford, and, by improvements, relieved it from the cumber- 
some mechanism of his electric "clutch," and thus to have materially 
simplified the device. This, however, even though it involved inven- 
tion, would have been merely an improvement so far as Bradford 
was concerned, and therefore subject to the control of the court in 
his behalf. If, therefore, the claims in the complainant's patent are 
to be construed broadly according to their letter, and the complain- 
ant was the true inventor of all which they covered as thus construed, 
the respondent cannot escape the charge of infringement. 

The testimony, however, in behalf of the respondent is positive 
that, at the time of the complainant's invention, the art of electric 
regulators was full, not only of direct-acting solenoids, but of mechan- 
ical relays of various types, and that differential winding for the 
purposes of the art was a well-known device some years before the 
complainant's application was filed in the i>atent ofiice. The only 
contradictory evidence on the state of the art is the statement of 
the complainant that differential winding was not known to him prior 
to his invention, but he introduced no proof to show that this sug- 
gests anything more than a limited knowledge of this i>articular 
branch of the art on his own behalf. 

There can be no invention in merely combining in this art a relay 
current with differential winding. Indeed, the case does not enable 
us to perceive that there could be differential winding without a re- 
lay current, or even that there could be any occasion for the former 
without the latter. The complainant does not suggest either, but, 
in connection with its explanation of the necessity of the differential 
winding, it apparently implies that it exists only as an incident to 
the relay. Therefore we must hold that both differential winding 
and the relay current, and the combination of the two, were within 
the prior art, as that expression is defined by the circuit court of ap- 
peals for this circuit in Parsons v. Seelye, 40 C. C. A. 484, 100 Fed. 
452; so that, at the time of Bradford's application for his patent, 
there could be no invention in introducing the same, either separately 
or in combination. 

The complainant's specification is in harmony with this view of 
the state of the art. It is devoted almost entirely to a descriptioii 
of the electric "clutch" to which we have referred. He immediately 
precedes his claims with the following sentences: 

*To secure powerful and accurate action is the object of the invention de- 
scribed In the foregoing specification. The alternating current causes wheel 
16 to be powerfully grasped and instantly released by turns, thereby allowing 
the apparatus to be driven at a comparatively high rate of speed without los- 
hig control of tl : r^ulating mechanism attached to said wheel." 
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The specification also contains the following very significax\t lan- 
guage: 

'The apparatus described in the foregoing specification differs from other 
apparatus for the same purpose, in the meaus employed to cause instantaneous 
connection and disconnection between the current-varying device and an auxiU- 
ary motor by which it is moved in response to Incipient changes in the current 
to be regulated." 

These expressions, in connection with the elaborate details of the 
electric "clutch" in the specification, may well be presumed to have 
induced the patent office to have understood that the broad language 
of the claims was limited to the "apparatus"; thkt is, to the par- 
ticular class of machines thus described. However this may have 
been, the claims are necessarily limited by the prior art as proven 
in the case. It cannot be holden, therefore, that the complainant is 
entitled to cover every electric regulator which combines differential 
winding with a relay, or which includes either without the other; 
and it follows that the respondent cannot be holden to have infringed. 

Let there be a decree under rule 21 dismissing the bill, with costs 
for the respondent. 



GAST V. NEW YORK ASBESTOS MFG. CO. et aL 

(Circuit Court, E. D. New Yorlc November 21, 1900.) 

Patentp—Invention—Steam-Pipb Covering. 

The Shearer patent. No. 456,661, for a steam-pipe covering,- composed 
of alternate layers of plain and corrugated noncombustible material, the 
longitudinal air spaces formed by the corrugations being closed at the ends 
of the section by asbestus or similar material, embodies a combination of 
elements all of which were old In the art, and none of which perform new 
functions, either separately or in combination, and, in view of prior pat- 
ents, is void for laclc of Invention. 

In Eqnity. Suit for infringement of a patent. On final hearing. 

Quincy Ward Boese, for complainant. 
Henry Schreiter, for defendants. 

THOMAS, District Judge. The complaint states an infringement 
by the defendants of a patent for steam-pipe covering, secured by 
letters patent issued to one Shearer, July 28, 1891. The claim is as 
follows: 

"What I claim as my invention, and desire to secure by letters patent, is 
the following: A detachable pipe-covering section composed of alternate lay- 
ers of corrugated and plain noncombustible material whereby longitudinal 
air spaces are formed throughout the entire length of the section, the ends 
closed by asbestus or similar material, and having a canvas cover, with means, 
such as wires, beneath such cover for closing the joint when the section has 
been placed upon the pipe, all combined substantially as shown and described." 

It is conceded that the claim is for a combination device, which 
admits that the several elements thereof are old, and, indeed, there 
is no contention to the contrary. The essential features of the cov- 
ering are (1) a section of alternate layers of corrugated and plain 
noncombustible material; (2) longitudinal air spaces formed thereby; 
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(3) the ends of the section closed by asbestus or similar material; 

(4) an outer canvas cover, with means, such as wires, for closing 
the longitudinal joint. 

The Bradley 1888 patent, improvement in nonconducting covering 
for steam pipes, boilers, etc., shows two corrugated sheets, with 
an intermediate •wire fabric, corrugated, interposed between two 
plain sheets, each of which is doubled, with a corrugated wire fabric 
intervening. The specification states that: 

'*The coverings consist of a series of nonconducting plain or corrugated 
sheets, composed of paper, felt, asbestus, or other similar fibrous material, 
the sheets of the series being all of the same material, or made up of sheets 
one or more of which are of different material from the others composing the 
series. The objects of this invention are to increase the durability and ma- 
teriaUy strengthen such coverings, without destroying the requisite flexibility 
necessary to enable them to be readily bent and conformed to the surface to 
which they are to be applied; to stiffen the coverings to a degree sufficient 
to provide for staying and bracing the sheets of which the coverings are 
composed, when corrugations in the sheets are of such dimensions that they 
would otherwise break down, owing to the normal flexibUity of the sheets; 
and to provide one or more layers of a flexible stiffening adapted to retain a 
variety of forms given to the layers individually or collectively, whereby corru- 
gations may be conveniently made in, or the covering be bent to conform to, a 
particular conflguration In, or locality of, the device to be covered," 

The speciflcatioh, referring to the figure, describes a number of 
plain sheets composed of paper, felt, asbestus, or other similar 
fibrous material, and similar sheets forming opposing sides of a cov- 
ering having one or more intermediate corrugated sheets of similar 
material. The claims are as follows: 

"(1) A covering the outer layers on both sides of which are composed of 
plain sheets of nonconducting fabric, and the inner layer of corrugated noncon- 
ducting fabric, adapted to support and hold in position the outer and plain 
sheets, substantially as described. (2) A covering the outer layers on both 
sides of which are composed of plain sheets, one or both of which is lined with 
wire fabric, and the intermediate layer or layers of one or more corrugated 
sheets, with or without a lining of wire fabric, substantially as described." 

In connection with the specification, claim 1 shows a use of as- 
bestus paper in alternate layers of corrugated and plain sheets, 
the former to support the latter. Bradley fully describes air spaces 
formed by alternating layers of corrugated and plain sheets, "i)os- 
sessing to a maximuin degree nonconducting qualities and inde- 
structible by fire or heat." There is no suggestion of retaining dead 
air within the spaces formed, nor any reference to closing the ends. 

Riley, in 1889, patented a "nonconducting jacket." This device, 
in terms, describes "separated dead-air channels and spaces." The 
specification states that the invention is — 

•To provide a nonconducting jacket whirein a series of parallel separated 
dead-air channels extend longitudinally within the jacket and are formed of 
corrugated paper; to provide a nonconducting jacket, wh^ein an inner set and 
an outer set of parallel separated dead-air channels extend longitudinally to 
largely increase the efficiency of the structure in preventing the radiation of 
heat, and prevent the burning or charring of the hair that may be used; to 
provide a novel external envelope of textile material for binding and retain- 
ing a sectional nonconducting jacket on a steam pipe or other radiating sur- 
face, which can be buttoned and unbuttoned; to provide a novel external 
binding envelope of textUe fabric having continuously wired opposite edges 
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for keeping the latter stretched or distended, and producing -a smooth surface 
when the parts are buttoned together," etc. 

The specification further describes the figure illustrating the de- 
vice as follows: 

"The numeral, 1, indicates an Internal layer or sheet of asbestus or other 
material prepared, preferably, as a fireproof paper, and adapted to rest di- 
rectly in contact with a steam pipe, 2, or other radiating surface to be covered 
and protected. A layer or sheet of paper formed with parallel corrugations, 
3, running lengthwise, is arranged around the internal layer or sheet, with 
the alternate corragations resting thereupon, while the other alternate corruga- 
tions are cemented or otherwise secured to a sheet, 4, of paper, which consti- 
tutes a supporting back for the corrugated paper sheet. A course or layer, 6, 
composed of asbestus and hair felted together, of considerable bulk or thick- 
ness. Is placed upon the inner corrugated paper sheet, and upon this felted 
course is an outer sheet, 6, of paper formed with parallel corrugations, 7, nm- 
nlng lengthwise and alternately bearing upon the felted course, while the 
other alternate corrugations are cemented or otherwise secured to a support- 
ing back, 8, composed of paper. The inner corrugated sheet, 3, and the outer 
corrugated sheet, 6, constitute within the Jacket two sets of parallel separated 
dead-air channels or spaces, which extend longitudinally, the inner set being 
at the Inside of the felted course or layer, 5, and the outer set at the outside 
of the said course or layer, whereby the Jacket, in its capacity to prevent the 
radiation of heat, is rendered very efficient, desirable, and suitable for the pur- 
pose designed. The backing sheets, 4 and 8, serve to support and preserve 
the corrugated shape of the paper sheets, and prevent the corrugations from 
being crushed in when binding the Jacket upon a steam pipe or other radiating 
surface. The several layers or sheets described are prepared of substantially 
equal dimensions to form a Jacket section, and they are then bent around the 
steam pipe or other object, and brought into cylindrical form. In which posi- 
tion the Jacket is secured by an external binding envelope, 9, of suitably pre- 
pared duck, canvas, cotton cloth, or other textile fabric, suitable for the con- 
ditions required." 

•Thereupon such covering is described. It is obvious, from this 
specification and the claim which it contains, that the pipe was to 
be covered by a plain sheet of noncpmbustible, nonconducting sub- 
stance, and that the corrugated sheet was placed above it, and, 
aside from closing the ends, the device was quite similar to the 
complainant's covering. With the exception of closing the ends, 
the claims in the Riley patent fully describe the patent in suit, at 
least to the extent that any matter of difference would not consti- 
tute invention. The manner of fastening the outer covering is dif- 
ferent, but such difference is quite unimportant. Although Riley 
refers in his specification to dead-air channels or spaces, there is 
no statement, in terms, that the ends shall be closed. But the con- 
struction of dead-air spaces in the manner described is the very pur- 
pose of the Riley patent, and carries the suggestion that each end 
must or may be suitably closed, either by fitting against some object 
at the end of the run, or by sealing or covering; and, if the end 
should be closed, the thought would be spontaneous that the closure 
should be effected by the use of material similar to that of which 
the jacket was composed. 

The Kelly 1884 nonconducting covering provided for dead-air 
spaces by corrugating one layer between two plain layers of non- 
conducting paper. The manner of making the corrugations was 
quite different from that employed by the Shearer patent, and there 
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is no provision, in terms, for closing the ends, although it is in- 
ferable that the device for dead-air spaces woald not permit of a 
circulation of air through such spaces. 

The Watson 1887 patent, covering for steam pipes, aimed **to 
provide a covering which shall be fireproof, waterproof, and a non- 
conductor of heat; and to this end it consists, essentially, in a cov- 
ering composed of an inner layer of fireproof deafening felt, a sec- 
ond layer .of either plain or corrugated deafening felt, and an ex- 
ternal layer or covering of waterproof or sized paper.'* The specifi- 
cation describes "the inner layer, composed of what is known in the 
trade as 'fireproof deafening felt,' consisting of paper or woolen fiber 
treated with fireproof compound or asbestus, suitably prepared in 
sheet form; ♦ ♦ ♦ the second or intermediate layer consisting 
of what is generally known in the art as 'deafening felt,' — a thick 
felt composed of suitable fiber, having wool, asbestus, or similar ma- 
terial incorporated therein." It is further stated: *1l propose to 
make use of this material either in the form of plain flat sheets, or 
in sheets which have been corrugated, the latter being preferred, 
for the reason that it produces internal spaces between the layers." 
And the claim is: "The herein-described boiler covering, consist- 
ing of the inner layer of fireproof felt, the outer layer of waterproof 
paper, and the intermediate layer of corrugated waterproof paper." 
Here is a fireproof noncombustible covering, longitudinal air spaces, 
and asbestus, specially mentioned as the proper substance with 
which to treat the layers of which the covering is composed. There 
is no provision for closing the ends, nor is there an outer envelope 
corresponding to that described in the Shearer letters. 

The Pierce 1883 covering for steam pipes has for its object, as the 
specification states, to give the covering "a maximum i)ower to re- 
sist the passage of heat through it by utilizing, in connection with 
the covering, confined air, a well-known and efficient nonconductor 
of heat, by providing the covering with cellular or dead-air spaces 
between two or more of its layers; and to this end my invention con- 
sists in indenting or corrugating the inner surface of one or more 
of the sheets forming a layer of the covering, as hereinafter more 
fully described, and shown in the accompanying drawings." This 
invention aims at space for noncirculating or dead air. The cover- 
ing is composed of "layers of nonconducting material, one or more 
of said layers being provided with corrugations or indentations in 
its surface adjacent the next layer." There is no provision for 
closing the ends, and an outer covering, with means of attachment, 
is absent. 

The Martin 1881 patent, covering for steam pipes, states: *1 
have found the most advantageous covering to consist in the use 
of loose fiber of asbestus, because with it I obtain absolute inde- 
structibility by carbonization, with approximately the greatest 
amount of air space." The specification discusses the usefulness 
of confined air as a nonconductor of heat. The covering differs 
from others described, in that it consists of a "coil of alternate 
sheet and loose asbestus or similar material in fiber." The inten- 
tion thereby is to create air spaces, and the air is contained in the 
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following manner: *T^e ends of the pipe, as well as the inner and 
outer ends of the coiled roll, may be securely closed by any suitable 
cement or adhesive material, such as silicate of soda.'^ 

The Suhr 1885 sectional nonconductive covering for tubes pro- 
vides for a covering made in sections, and the claims are as follows: 

"(1) A tube covering formed of two semicylinders of plaster of Paris, as- 
bestus, and sawduBt, covered on the outside with a layer of felt, which, in 
turn, is covered by a layer of thick paper, substantially as herein shown and 
described. (2) In a tube covering, the combination, with two Ef^micylinders, 
A, composed of plaster of Paris, asbestus, and sawdust, of the felt, B, on the 
outside of the same, the paper, C, on the felt, and the piece of canvaa, D, or 
other fleidble material, to which the two semlcylinders are secured, substan- 
tiaUy as herein shown and described." 

The specification states: 

"To apply a section, the two semlcylinders are swung from each other, and 
passed over the pipe or tube, and then closed and swung together, thereby sur- 
rounding the tube or pipe completely. The overlapping part of the canvas 
covering is then folded against and cemented to the outer surface of the com- 
plete covering, thus locking the covering, and holding it in place." 

In the letters issued to him Shearer states: 

"I am aware that pipe coverings or jackets made of layers of paper or some 
other nonconducting material having perforations, or short grooves, have been 
heretofore used, and I do not claim the same as my invention, but I am not 
aware that any pipe covering made of material which is at once noncombustl- 
ble and nonconducting, and of alternating plain and fluted layers, whereby 
longitudinal air spaces are formed throughout the entire length of the section, 
the section also sealed at the ends and covered on the outside, has ever been 
known or used." 

It is obvious, from an examination of the descriptions of former 
devices, that pipe coverings of noncombustible and nonconducting 
material, and of alternating plain and fluted layers, whereby longi- 
tudinal air spaces are formed throughout the entire length of the 
section, were old in the art, and, as we have seen in the Martin 
Intent, the ends were closed, although the construction of the air 
cells in the Martin device was dissimilar. But in certain other let- 
ters patent, prior to that in suit, it is stated that continuous longi- 
tudinal dead-air spaces were to be formed. But dead-air spaces can 
only be formed by making dead-air cells, which necessarily carries 
or suggests the idea of closing the ends. Shearer provides for clos- 
ing the ends by "asbestus or similar material." Martin provides 
for closing the ends by "any suitable canent or adhesive material, 
such as silicate of soda." Thus, every part of the Shearer device 
is old. Dead-air cells had been made in practically the same way, 
so far as concerns the manner of fashioning the same and the ma- 
terial used, but no definite provision has been made for retaining air 
in spaces by closing the ends, save in the Martin patent. If it was 
invention to add to a device for forming dead-air cells, substantially 
similar to those described by Shearer, a provision for closing the 
same by an application of some material like asbestus, then Shearer 
produced a patentable combination. But the Shearer device does 
not indicate invention, unless invention may be found in judicious 
selection of well-known parts, and the combination thereof, each 
part by itself, and all the parts in combmation, performing old funo- 
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tions. The vital thing is the retention of air in closed cells formed 
by alternating corrugated and plain layers of nonconducting and 
noncombustible material, and sealed at the end with similar mate- 
rial. In the Shearer patent the air is contained in cells, in form 
and manner of construction substantially similar to those shown 
in one or more previous patents*; the material is practically similar; 
so is the outer covering. To aid the retention of the air, the ends 
are closed. The closing of ends of spaces intended to hold dead air 
is an apparent requisite. It does not involve invention, nor even 
considerable mechanical skilL Previous letters patent, save those 
of Martin, did not provide means for closing the ends, for the prob- 
able reason that the ends would come in contact with some objects 
at the end of the run, like joints or fittings, that would of them- 
selves tend to close the end of the pipe, or, as the testimony shows, 
molded coverings were furnished, or the ends of the covering were 
tapered down with cement. In any case. Shearer's use of old forms 
has produced air cells substantially as they have been formed belore, 
and he has closed up the ends with a nonconducting, noncombustible 
material, just as Martin did before him. The dead-air cells em- 
ployed by Shearer may be better than those fashioned by Martin, 
and Shearer's method of closing the end may be preferred, but the 
attainment required very feeble inventive faculty. Every desirable, 
or even clever, mechanical arrangement does not reach tiie point of 
invention. What action or mode of action is there present in his 
device that was not present before? No part does something in a 
new way. The combination effects nothing that previous combina- 
tions had not effected, with perhaps a less degree of excellence. To 
ascribe invention to Shearer's efforts is to diminish unduly the prod- 
ucts of the inventive faculty intended to be fostered by the statute. 
This conclusion is reached upon the theory that the claim of Shearer 
intends to close the ends of the run of pipe covering, and not to 
close the ends of each section of pipe covering, whidi last is the 
apparent reading of lie claim. It is urged by the complainant that 
it was not the intention, and is not the practice, to close the ends 
of each section, and for the purposes of this decision that conten- 
tion may be allowed. If the claim demands that the ends of each 
section shall be closed, then the evidence does not show infringe- 
ment. But it is considered that the evidence does preponderatingly 
show infringement. It is conceded that the covering used by the 
defendants is identical . with the complainant's covering, save that, 
as the defendants claim, they do not close the ends of the covering. 
In fact, the evidence is that the defendants have on occasions closed 
the ends of the run in such manner'as would infringe the complain- 
ant's patent were the patent valid. But the foregoing views deny 
invention, and hence patentability, to the complainant's covering, 
from which it results that there must be a decree dismissing the 
complaint, with costs. 
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SHOE MANUFACTURERS' SUPPLY 00. T. STAOY et aL 

(Circuit Court of Appeals, First Circuit November 8, 1900.) 

No. 352. 

Patents — Invention— Uppers por Laced , Shoes. 

The Benjamin patent, No. 552,506, for improvements in uppers for laced 
shoes, claim 8, which covers the placing of a strip or cushion piece under 
the projecting bases of the eyelets or hooks, so as to present a smooth sur- 
face to the wearer, is void for lack of invention. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts- 
Benjamin Phillips (Horace Van Everen, on the brief), for appel- 
lant. 
Charles Allen Faber, for appellees 

Before PUTNAM, Circuit Judge, and WEBB and ALDRICH, Dis- 
tric^Judges. 

PEB CURL4lM. Only the third claim of the patent in suit is in 
issue. As to that, we agree that it covers no patentable inven- 
tion, as explained in the opinion of the learned judge who tried 
the case in the circuit court (100 Fed. 652), and for that reason we 
adopt his conclusions. The decree of the circuit court is afQrmed, 
and the appellees will recover the costs of appeal. 



BIGLEY V. NEW YORK & P. R. S. S. CO. HUUS v. SAME. TORGESON 

V. HAY. 

(District Court, S. D. New York. November 10, 1900.) 

1 PHiOTS— Obligation to Take— Foreign Ports. 

In ConsoL Act N. Y. 1882, § 2119, which requires domestic vessels navi- 
gating under a coasting license from the United States to take a licensed 
pilot on entering or departing from the port of New York, only when such 
vessels are from a foreign port, whether the words "foreign port" mean a 
port within the sovereignty and dominion of a foreign nation, qusere. 

2l Shipping— License fou Coasting Trade— Porto Rican Ports. 

Section 9 of the Porto Rico act of April 12, 1900 (31 Stat 79), which 
provides for the nationalization of all vessels owned by the inhabitants of 
Porto Rico, and for their admission to all the benefits of the coasting 
trade of the United States, and that "the coasting trade between Porto 
Rico and the United States shall *be regulated in accordance with the pro- 
visions of law applicable to such trade between any two great coasting 
districts of the United States," extends and makes applicable the privi- 
leges and restrictions of the coasting trade of the United States not only 
to trade, but also to navigation between the ports of Porto Rico and those 
of the United States; the words "coasting trade" having been used and 
construed as extending to the navigation by means of which such trade 
was carried on in the Alaskan act of 1868. 

8. Pilots— Obligation to Take— Vessels prom Porto Rican Ports Exempted. 
Rev. St. § 4444, exempts all steam vessels sailing under license from the 
United States, and employed In the coastwise trade, from the pilotage 
laws of the states. Consol. Act N. Y. 1882, § 2119, requiring foreign vessels 
and vessels from a foreign port to take a licensed pilot on entering or 
departing from the harbor of New York, exempts from its provisions do- 
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mestlc steam vessels licensed and engaged in the coasting trade. Held 
that, under the provisions of either statute, domestic steam vessels, 
licensed by the United States since the passage of the Porto Rico act of 
April 12, 1900, and entering the port of New Yorlt from Porto Rican ports, 
were exempted from the payment of pilotage charges imposed by the state 
statute. 

In Admiralty. Suits to recover for pilotage services offered and 
refused. 

Lindsay, Kremer, Kalish & Palmer, for libelants. 

Curtis, Mallet-Prevost & Colt, for New York & P. R. S. S. Co. 

Cowen, Wing, Putnam & Burlingham, for Hay and others. 

BROWN, District Judge. In the above three libels pilotage dues 
are claimed for services offered and rejected as follows: 

(1) June 2, 1900, from the steamship Ponce outward bound from 
New York to Porto Rico, |60.06. 

(2) June 26, 1900, same steamer inward bound from Porto Rico 
to New York, |74.34. 

(3) July 24, 1900, for the schooner O. P. Whittier inward bound 
from San Juan, Porto Rico, |37.54. 

Prom the agreed statement of facts it appears that the vessels 
were all American vessels sailing under coasting licenses duly issued 
since the act of April 12, 1900 (31 Stat. 79, c. 191, § 9); and it is 
agreed that the libelants are entitled to the pilotage dues above 
specified; provided that the vessels at the above dates were bound to 
or from a **foreign port" and were not "engaged or employed in the 
coasting trade." 

1. Pilotage fees, as regulations of commerce, are wholly subject to 
the constitution and laws of the United States. By section 4235 of 
the United States Revised Statutes, embodying the provisions of the 
act of August 7, 1789, it is enacted that "until further provision is 
made by congress all pilots * * * in the ports of the United 
States shall continue to be regulated in conformity with the Ifiw of 
the states." 

By section 4401, it is enacted that every coastwise seagoing steam 
vessel of the United States shall, "when under way, excepting on 
the high seas, be under the control and direction of pilots licensed 
by the inspectors of steam boats." 

By section 4443, the master or mate may also be licensed as a 
pilot; and by section 4444, the states are forbidden to require any 
other license in addition to those issued by the United States, or to 
impose any other regulation which shall impede such pilots from the 
performance of their duties. The same section also further pro- 
vides: 

"Nor shall any pilot charges be levied by any such (state) authority upon any 
steamer piloted as provided by this title. Nothing in this title shall be con- 
strued to annul or aflfeet any regulation established by the laws of any state 
requiring vessels entering or leaving a port of any such state, other than cpast- 
wise steam vessels, to take a pilot duly licensed by the laws of such state." 

The effect of the above acts of congress, is to exempt all steam 
vessels sailing under a license and employed in the coastwise trade 
from the pilotage laws of the states; while other vessels remain sub- 
ject to the state laws. 
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By section 2119 of the New York consolidation act of 1882 re- 
lating to pilotage it is provided: 

"No master of any vessel navigated under a coasting license and employed 
in the coasting trade by way of Sandy Hook shall be required to employ a 
licensed pilot when entering or departing from the harbor of New York. 
* * • 

'*A11 masters of foreign vessels and vessels from a foreign port, and aU ves- 
sels sailing under registry bound to or from the port of New York by the way 
of Sandy Hook, shall take a licensed pilot. ♦ ♦ ♦ 

"This section shall not apply to vessels propelled wholly or in part by steam 
owned or belonging to citizens of the United States and licensed and engaged 
in the coasting trade." 

Although the maintenance of a body of skillful pilots is regarded 
as a matter of public policy in the interests of commerce, and though 
the laws in regard thereto are to be construed liberally for their 
benefit (Ex parte McNiel, 13 Wall. 236, 20 L. Ed. 624; Gillespie v. 
Winberg, 4 Daly, 318, 325), still no suit can be maintained for such 
fees, except in accordance with the statutory provisions applicable 
to the specific case. As each of these vessels is a domestic vessel 
and was navigated under a coasting license of the United States no 
pilotage can be claimed under the provisions of section 2119 of the 
New York statute above quoted,* if the vessel was in fact "employed 
in the coasting trade"; nor second, unless she was "from a foreign 
port." 

2. The primary and ordinary meaning of the term "foreign" is, be- 
longing to or relating to another sovereignty or dominion; 'as in the 
expressions ^foreign law," "foreign commerce," "foreign ministers," 
"foreign territory." In the case of The Eliza, 2 Gall. 4, 7, Fed. Cas. 
No. 4,346, Story, J., says: 

"It is clear to my mind that a foreign port or place nnder the statute means a 
port or place exclusively within the sovereignty at a foreign nation. Such has 
been the uniform construction/' etc. 

In U. S. V. Hayward, 2 Gall. 485, 500, Fed. Cas. No. 15,336, he says: 
"By *foreign ports/ as the terms are here used, may be understood a port 

within the dominion of a foreign sovereign and without the dominion of the 

United States." 

See, also. The Lark, 1 Gall. 55; Fed. Cas. No. 8,090; The Sally, 
1 Gall. 58, Fed. Cas. No. 12,257; The Adventure, 1 Brock. 235, Fed. 
Cas. No. 93; Taber v. U. S., 1 Story, 1 Fed. Cas. No. 13,722; Lough- 
borough v. Blake, 5 Wheat. 317, 5 L. Ed. 98. 

In this sense of the word, it is evident that Porto Rico, since the 
cession of the island by Spain to the United States, is not a foreign 
port, as it is subject solely to the sovereignty and dominion of this 
country. 

By the treaty with Spain of April 11, 1899 (30 Stat. 1754, art. 2): 

^Spain cedes to the United States the island of Porto Rico and other islands 
now under Spanish sovereignty in the West Indies, and the island of Guam in 
the Marianas or Ladrones." 

Article 9 of the same treaty provides: 

'The civil rights and political status of the native inhabitants of the terri- 
tories hereby ceded to the United States, shall be determined by congress." 

The term "foreign" is familiarly used also in a more restricted 
sense in our interstate law in such phrases as "foreign corporation,'* 
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^'foreign divorce," "foreign assignment," "foreign judgment," etc. 
But the word, even in this use of it, still retains its primary signifi- 
cance, and refers to the independent jurisdiction and authority of 
the several stat)&s over the subject-matter referred to. In the same 
sense vessels belonging to citizens of another state, are often termed 
'^foreign vessels," and are treated as such in the federal courts in the 
application of the maritime law as respects maritime liens for work, 
materials and supplies; and conversely, supplies furnished a vessel 
in a different state from that of her owner's residence, i. e. not in the 
home port, are treated as supplied in a "foreign port," This designa- 
tion of ports of other states as "foreign ports" as respects maritime 
liens, originated in colonial times, when the coloni^ governments 
were independent of each other; and the law has remained un- 
changed in that regard between the states since the Union under the 
constitution. But the words "a foreign port" in the New York 
pilotage statutes are evidently not used in this restricted sense, and 
do not embrace ports of any of the states. For interstate navigation 
is embraced in the "coasting trade," in which pilotage charges are 
expressly excluded. 

When the New York statute was enacted,, however, it evidently 
applied to vessels bound to or from Porto Rico and so continued, 
at least until its cession to us by Spain; and it is urged that until 
the laws applicable to Porto Rico were changed by congress, the 
liability to pay pilotage remained as before. No doubt where terri- 
tory is acquired by conquest or by treaty, the laws existing among 
the people of the territory, in the absence of treaty stipulations, 
continue in force until altered by the new sovereign. Otherwise, 
until the new sovereign should act, the territory would be without 
any law at all. Strother v. Lucas, 12 Pet. 410, 436, 9 L. Ed. 1137; 
Railway Co. v. McGlinn, 114 U. S. 542, 546, 5 Sup. C5t. 1005, 29 L. Ed. 
270. Most of our acquisitions by treaty have contained provisions 
securing ceHain rights to the people of the territory. By the treaty 
with Spain all these rights were expressly left to the action of 
congress. Until congress acted, therefore, and except as modified 
through the military power, the law of the internal relations at least 
of the people of Porto Rico remained as before; and it may be that 
their external relations as respects this country in matters of navi- 
gation and commerce also remained the same. See Ooetze v. U. S. 
(C. C.) 103 Fed. 72, and cases there cited. 

3. I do not find it necessary, however, to determine this question, 
since the act of congress of April 12, 1900 (31 Stat. 79, c. 191, § 9), 
in pursuance of the terms of the treaty, and acting under its consti- 
tutional power, shows so clear an intention to alter the previous con- 
ditions, and to assimilate trade and navigation between Porto Rico 
and the United States to the ordinary coasting trade between ports 
of the United States, that pilotage cannot now be claimed in the 
one case more than in the other. That act provides for a govern- 
ment of the island, not only in its internal relations, but also as re- 
spects trade and commerce. The whole machinery of a new govern- 
ment was provided for; officers executive and judicial were to be 
appointed, and oaths of fidelity to the United States to be exacted; 
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IK>rts of entry were established and revenue for necessary expenses 
to be collected by customs duties; vessels of the Porto Bicans were 
allowed to become nationalized^ and by necessary implications from 
the provisions of section 9, the rules and regulations of our domestic 
coasting trade were designed to be made applicable to trade and com- 
merce between the United States and Porto Bico. The act is en- 
titled: "An act temporarily to provide revenues and a civil govern- 
ment for Porto Bico and for other purposes." 

Section 9, having special reference to trade and commerce with 
this country, provides as follows: 

"Sec. 9. That the commissioner of navigation shall make such regulations, 
subject to the approval of the secretary of the treasury, as he may deem ex- 
pedient for the nationalization of all vessels owned by the inhabitants of 
Porto Rico on the eleventh day of April, eighteen hundred and ninety-nine, and 
which continued to be so owned up to the date of such nationalization, and 
for the admission of the same to all the benefits of the coasting trade of the 
United States; and the coasting trade between Porto Rico and the United 
States shall be regulated in accordance with the provisions of law applicable 
to such trade between any two great coasting districts of the United States." 

The great coasting districts of the United States are established by 
section 4348 of the Bevised Statutes. The first and second districts 
enibrace the sea coast and navigable rivers from the eastern limit 
of the United States to the Bio Grande; and the evident intention 
of section 9, as it seems to me, is to extend and make applicable 
the privileges and the restrictions of the coasting trade of the United 
States to trade and navigation between the United States and Porto 
Bico, the same as if they formed contiguous territory. 

It is objected that the phraseology of the statute covers only trade, 
and does not include navigation, or the laws applicable to naviga- 
tion. In the construction of a statute of this general character, 
however, such a verbal distinction seems to me not well founded; 
and inasmuch as the "coasting trade between the United states and 
Porto Bico" can only be carried on by means of vessels and the navi- 
gation of vessels, "the provisions of law applicable to such trade," 
in the language of section 9, must include the laws applicable to the 
navigation by which alone such coasting trade can be carried on. 

No doubt the words "coasting trade" as thus construed are ex- 
tended beyond their original and primary significance, which meant 
trade along the contiguous line of coast of the United States. But 
Che whole subject being within the power of congress, it is compe- 
tent for congress to extend the privileges and restrictions of that 
trade as it shall see fit; and the only question is whether that ex- 
cension was intended in this act. Upon the acquisition of Alaska, 
the same terms were used and in the same manner for the extension 
of the ''coasting trade" between the United States and that territory 
far beyond any contiguous coast line of the United States (Act July 
27, 1868; Bev. St. § 4358), and in the act of April 30, 1900, to pro- 
vide a government for the territory of Hawaii (31 Stat. 141, 161, 
c. 339, § 98), there is also provision for the "coasting trade between 
the Hawaiian Islands and any other portion of the United States," 
in the same language that is employed in the last clause of section 9. 
This extended use of the words "coasting trade" was already familiar. 
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Numerous decisions of the commissioner of navigation as respects 
trade and navigation by American vessels between these territories 
and the United States have, moreover, held such trade to be a part 
of the coasting trade of the United States, entitling the vessels to 
sail under enrollments and licenses with the privileges and exemp- 
tions attaching thereto pec. 6,106, Jan. 8, 1884; also Decs. 5,618, 
18,859, 19,364, 22,201, May 3, 1900); and the same has been ruled 
by the commissioner with regard to trade with Porto Rico since 
the act of April 12, 1900, by treasury decision 22,232, May 16, 1900. 
It was under these rulings that the registers of these vessels were 
surrendered and coasting licenses taken ont. 

The decisions of the commissioner of navigation under the direc- 
tion of the secretary of the treasury are official decisions entitled to 
much weight, since he is an officer "specially charged with the deci- 
sion of all questions relating to the issue of registers, enrollments 
and licenses of vessels." Act July 5, 1884 (1 Supp. Rev. St. p. 461). 

His decisions on these points are the more important from the fact 
that by section 4337 of the Revised Statutes, it is enacted that "if 
any vessel enrolled or licensed shall proceed on a foreign voyage 
without first giving up her enrollment and license, ♦ ♦ ♦ and 
being duly registered by the collector, such vessel and the merchan- 
dise so imported therein shall be liable to seizure and forfeiture." 

The distinction, therefore, between foreign voyages, which can be 
made only by registering the vessel, and the coastwise trade in which 
vessels may be navigated under license, is vital. If the voyages be- 
tween Porto Rico and New York which these vessels were making 
under license in accordance with the commissioner's decisions, were 
foreign voyages, the vessels and their cargoes were liable to seizure 
and forfeiture for sailing under license, instead of being registered. 

It is urged that section 9 does not expressly state that trade be- 
tween Porto Rico and the United States shall be deemed or treated 
as "coasting trade," and that the word "coasting" before the word 
"trade" in the last sentence of section 9 is not an appropriate word, 
nor sufficient to indicate that such was the intent of congress. It 
seems to me otherwise; and that the designation of such trade as 
"coasting trade" is as strong by necessary implication as a direct 
affirmance would be. For otherwise the whole provision, as far as 
I can see, would have no meaning. The clause is an indirect affirm- 
ance of a "coasting trade" to be established '^between Porto Rico 
and the United States"; it is that trade between Porto Rico and 
the United States which is to be governed by the rules applicable 
to the great coasting districts of the United States; and any such 
trade that is possible '^between Porto Rico and the United States" 
must necessarily include voyages like the present, which are there- 
fore entitled to the same exemptions as the established great coast- 
ing districts of the United States. Such has been the established 
construction and the practice under a similar statute respecting 
"coasting' trade" with Alaska for more than 30 years past. The 
identity of the phraseology on this subject in the acts as to Alaska 
and Porto Rico shows that congress in framing section 9, had in 
view the Alaskan statute, and must, therefore, have intended that 
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the same construction and effect should be given to section 9 which 
the practice and usage for 30 years under 5ie Alaskan statute had 
already established. 

For the above reasons, I think these vessels were not liable to pilot- 
age charges, and the libels must be dismissed, with costs. 



HEWLETT et aL v. BtJRRELL et aL 

(Circuit Ck)urt of Appeals, Second Circuit Noyember 14, 1900.) 

No. 2. 

Shippikq— Delivert of Cargo—Cubtom as to Place op Delivery. 

A custom having been established to deliver cargoes of tea within a 
particular part of the water front in the port of New York, a vessel having 
a cargo consisting principally of tea Is bound to malce delivery there if 
required by the consignees, and it is no defense to a suit for damages for 
the refusal to discharge there that in one or two instances other vessels 
have also refused, nor is it material that other piers afforded better facili- 
ties for discharging. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

This is an appeal from a decree in favor of libelants awarding dam- 
ages for failure of respondents, owners of the steamer Strathallan, 
to deliver cargo laden on board said steamer at the usual and custom- 
ary place in New York. The great bulk of the cargo was tea. 

John M. Bowers, for appellants. 
Edward L. Owen, for appellees. 

Before LAOOMBE and SHIPMAN, Circuit Judges. 

PER CURIAM. In The Mascotte, 2 C. C. A. 400, 51 Fed. 606, this 
court held that, although the evidence was ample that the customary 
place of delivery in the port of New York for tea cargoes in bulk is 
within the certain specified part of the water front, no such usage 
applied where the tea was but a minor part of a general cargo. The 
evidence in the case at bar is sufficient to prove the usage, as it was 
in the former case. Respondents fail to show that the custom has 
been abandoned or has changed. The circumstance that ships with 
general cargo (tea a minor i)art) have in the past few years gone to 
Brooklyn to discharge is immaterial in view of the decision in Hie 
Mascotte Case. The fact that one or more ships with tea cargoes 
have also gone there, as this one did, against the objection and 
protest of the tea consignees, is unpersuasive. The district judge 
rightly excluded evidence tending to show the respective merits of 
the piers in the tea district and in Brooklyn (their size, lights, man- 
ner of construction, etc.). It was clearly immaterial. 

Appellant further contends that the damages found are excessive 
in the amount of 19.42. It is sufficient to say that on that branch of 
the case we concur, as did the district judge, in the conclusions of the 
commissioner. 

The decree of the district court is affirmed, with interest and costs. 
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PARKINSON T. BARR et aL 

(Oircidt Court, D. Nevada. November 26, 1900.) 

No. 703 

1. Removal of Causes— Dxvbrsitt of Citizenship— Formal or Fictitious 

Parties. 

On a question of a right of removal the court will consider only the 
citizenship and residence of the parties whose real names are disclosed 
in the pleadings. Defendants joined by fictitious names, their real names 
being alleged to be unknown, and their residence and citizenship being 
undisclosed, will be regarded as merely formal parties, whose presence 
on the record cannot affect the right of removal. 

2. Same — Time for Filing Petition. 

The validity of a removal is not affected by the fact that at the time 
the petition therefor was filed the summons had not been returned nor 
served on all the defendants. 
8. Same— Motion to Remand— Waiver. 

A plaintiff, by appearing In the federal court after the removal of the 
cause, and obtaining leave to file an amended complaint, does not thereby 
waive his right to move to remand. 
4. Same— Diversity of Citizenship. 

Where there is no separable controversy in a cause, it is not removable, 
under the judiciary act of 1887-88, on the ground of diversity of citizen- 
ship, unless all the defendants are nonresidents of the state in which it 
is brought, notwithstanding the plaintiff is a citizen of a different state 
from any of such defendants.^ 

On Motion to Bemand to State Court 

K Boderberg, for complainant. 
M. A. Muri^y, for defendants. 

HAWLEY, District Judge (orally). This suit was removed into 
this court by an order of the state district court of Ormsby county, 
Nev., made October 3, 1900. The petition for removal upon which 
the order was made states, among other things: 

"That on the 12th day of April, 1900, the above-named plaintiff filed a com- 
plaint in the district court of the First judicial district, state of Nevada, in 
and for the county of Ormsby, praying for a Judgment against the defend- 
ants, for the cancellation and annulment of all deeds, incumbrances, mort- 
gages, or other written instruments, and all other agreements, whether parol 
or in writing, made or had under or in pursuance of the said proceedings in 
the high court of justice, chancery division, at London, England; praying for 
a restraining order and the appointment of a receiver, and for a judgment 
against the said defendants, and each of them, in the sum of fifty thousand 
dollars damages; aslcing for an accounting of rents, Issues, and profits, and 
for costs. That on the 13th day of July, 1900, a summons was issued out of. 
and under the seal of, this court. ♦ ♦ ♦ That the time has not elapsed 
wherein your petitioners are allowed, under the practice and laws of the 
state of Nevada, and the rules of said court, to appear, plead, demur, or 
answer said complaint That your petitioners dispute said claim, and deny 
all liability and the allegations as set out in the complaint herein. That the 
matter in dispute in this action exceeds the sum of two thousand dollars, 
exduaiye of interest and costs. That the controversy in this action, and 
every issue of fact and law therein, is wholly between citizens of different 
states and foreign empires and kingdoms, and which can be fully determined 

1 Diverse citizenship as ground for federal jurisdiction, see notes to Shipp 
▼. Williams, 10 C. O, A. 249, and Mason v. Dullagham, 27 O. C. A. 298. 
105 F.— 6 
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as between them. That is to say, the plaintiff, T. D. Parkinson, Is now, and 
was at the time of the filing of the complaint in this action, a citizen and 
resident of Oakland, Alameda county, state of California; and the defendant 
James Mark Barr was then, and still is, a citizen and resident of the state 
of Pennsylvania; and the defendant R. L. Ritchie was at the date of filing 
the complaint in this action, and still is, a citizen and resident of Humboldt 
county, state of Nevada, That the defendants Richard Hammond, William 
F. Lees, John Annan, the Nevada Land & Cattle Company, Ltd. (a corpora- 
tion), C. De Afurrleta & Co., Ltd., John Doe, and Richard Roe are now, and 
were at the time of the filing of the complaint In this action, citizens and resi- 
dents of Great Britain, kingdom of Great Britain and Ireland." 

On the 5th day of November, 1900, the attorney for plaintiff ap- 
peared in this court, and obtained leave of the court to file an amend- 
ed complaint herein within 30 days. Thereafter, on the same day, 
he filed his notice of motion to remand the cause to the state court 
upon the following grounds: 

"(1) That said cause was prematurely removed. • • • particularly in 
this, to wit: that said cause was ordered removed by, and was removed from, 
said state court, and docketed in said United States circuit court, ♦ ♦ ♦ 
before service of summons upon said defendants therein, except upon the 
defendant Ritchie, and before the return of said summons to said state court, 
and without the said court's having any evidence before It of said service; 
(2) That the said United States circuit court ♦ ♦ ♦ has no jurisdiction of 
the subject-matter of said cause, or the parties therein, and particularly in 
this, to wit: that the alleged right of removal and the jurisdiction of said 
federal court depend wholly on diverse citizenship of the parties to said cause, 
and It does not appear from the record herein that said diverse citizenship 
exists. (3) That said defendants have not all united In the petition for re- 
moval. (4) That it does not appear from the said petition for removal, or 
otherwise, or at all, that said or any of the defendants are nonresidents of 
the state of Nevada, and, if so, who are such nonresidents." 

The technical points presented by the motion may be briefly dis- 
posed of. 

It must be apparent that as to the defendants John Doe and Rich- 
ard Roe, whose real names are alleged in the complaint to be un- 
known to plaintiff, their residence and citizenship, not being men- 
tioned therein, must be presumed to be unknown to the defendants 
whose real names are given. They should therefore be treated, 
for the purposes of this motion, as being merely formal parties, 
whose rights for the present should be ignored. It is certain that 
the mention of their fictitious names in the complaint and in the 
petition cannot be considered either in favor of or against the motion. 
It is the duty of the court to consider only the citizenship and resi- 
dence of the parties whose real names are disclosed in the pleadings. 
18 Enc. PI. & Prac. 195, 196, and authorities there cited. In Dill. 
Rem. Causes (5th Ed.) § 18, the author said, "The joinder of mere 
nominal or formal parties can no more secure the right of removal 
than their presence on the record can defeat it." 

With reference to the points made by plaintiff about the issuance 
of a summons, and of the nonservice thereof at the time the petition 
of removal was filed, it is enough to say th^t the parties defendant 
might appear without any service of process upon them, or either of 
them, and file their petition for removal. The plaintiff, by first ap- 
pearing in this court and asking for time to file an amended corn- 
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plaint, did not waive his right thereafter to move to remand the 
cause to the state court. 

The merits arising upon the facts stated in the petition of removal 
are worthy of careful consideration. It will be noticed therefrom 
that, while it is alleged that the controversy is "between citizens of 
different states and foreign empires and kingdoms," yet it appears 
that one of the defendants, to wit, R. L. Ritchie, is a resident and 
citizen of the state of Nevada. The question to be discussed is, 
can the removal of this cause from the state court be sustained upon 
the ground that the parties are residents and citizens of different 
states, unless it clearly appears that all the defendants who join in 
the petition for removal are nonresidents of the state where the suit 
is brought? This question is important. It involves a construction 
of the provisions of the removal act of 1887--88 (24 Stat. 553; 25 
Stat. 434). In construing the provisions of this act, it must con- 
stantly be kept in mind that it was passed for the express purpose 
of limiting the jurisdiction of the United States circuit courts as 
given by the removal act of 1875. In Smith v. Lyon, 133 U. S. 315, 
320, 10 Sup. Ct. 303, 304, 33 L. Ed. 635, 637, the court said it was «a 
statute mainly designed for the purpose of restricting the jurisdiction 
of the circuit court of the United States." In Re Pennsylvania Co., 
137 U. S. 451, 454, 11 Sup. Ct. 141, 142, 34 L. Ed. 738, 740, the court 
said, "The general object of the act is to contract the jurisdiction of 
the federal courts." In Fisk v. Henarie, 142 U. S. 459, 467, 12 Sup. 
Ct. 207, 210, 35 L. Ed. 1080, 1083, the court said, "The attempt was 
manifestly to restrain the volume of litigation pouring into the fed- 
eral courts, and to return to the standard of the judiciary act." In 
Hanrick v. Hanrick, 153 U. S. 192, 197, 14 Sup. Ct. 835, 837, 38 L. 
Ed. 685, 687, the court said it "was intended * * * to contract 
the jurisdiction of the circuit court of the United States, whether 
original over suits brought therein, or by removal from the state 
courts." 

The particular provisions of the act applicable to this case read as 
follows: 

"Any other suit of a civil nature, at law or In equity, of which the circuit 
courts of the United States are given jurisdiction by tiie preceding section, 
and which are now pending, or which may hereafter be brought, In any state 
court, may be removed into the circuit court of the United States for the prop- 
er district by the defendant or defendants therein, being non-residents of that 
state. And when in any suit mentioned in this section there shall be a con- 
troversy which is wholly between citizens of different states, and which can 
be fully determined as between them, then either one or more of the defend- 
ants actually Interested in such controversy may remove said suit Into the 
circuit court of the United States for the proper district." 

Under this statute it is clear that, in all cases where there is no 
Bei>arable controversy, the right of removal can be exercised only by 
nonresident defendants. Telegraph Co. v. Brown (0. C.) 32 Fed. 337; 
Anderson v. Appleton, Id. 855; Weller v. Tobacco Co., Id. 860; Scho- 
field V. Demorest (C. C.) 40 Fed. 273; Smelting Co. v. Cowenhoven (C. 
C.) 41 Fed. 450; Mills v. Newell (C. 0.) 41 Fed. 529; Frisbie v. Rail- 
way Co. (C. C.) 57 Fed. 1; Thurber v. Miller, 14 C. C. A. 432, 67 Fed. 
371, 378; Bank v. Smith, 19 C. C. A. 42, 72 Fed. 568; Davis v. County 
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Court (C. C.) 88 Fed. 705; Fife v. Whittell (0. C.) 102 Fed. 537; 
Martin v. Snyder, 148 U. S. 663, 13 Sup. Ct. 706, 37 L. Ed. 602; Mer- 
chants' Cotton Prefis & Storage Co. v. Insurance Co. of North Ameri- 
ca, 151 U. S, 369, 386, 387, 14 Sup. Ct. 367, 38 L. Ed. 195; Bryan v. 
Richardson, 153 Mass. 157, 26 N. E. 435. Frbm the general princi- 
ples announced in these authorities it necessarily follows that in all 
cases where, as here, the suit is brought by a nonresident against resi- 
dents and citizens of different states, and all the defendants join in 
the petition for removal, the complaint or i)etition for removal must 
affirmatively show that all of them are nonresidents. If one or more 
of them are residents and citizens of the state where the suit is 
brought, that fact is sufficient to defeat the removal from the state 
court. In Smelting Co. v. Cowenhoven, supra, the plaintiff, a corpo- 
ration organized in Missouri, under the law being a resident and citi- 
zen of Missouri, brought suit in the state court of Colorado against 
two defendants residents and citizens of the state of Colorado, one 
defendant a resident and citizen of the state of Ohio, and one defend- 
ant a corporation organized in New York. The state court, upon 
petition of the defendants, ordered the cause removed to the United 
States circuit court. On the motion to remand, Hallett^ J., said: 

"Inasmuch as Margaret Oowenhoven and Elmar T. Butler, two of the de- 
fendants, are citizens and apparently residents of the state of Colorado, the 
cause Is not removable into this court under the act of 1887." 

The fact that some of the defendants who join in the petition are 
aliens and subjects of other kingdoms does not change the rule. The 
law is well settled that suits between citizens of a state and foreign 
states, citizens or subjects, can be removed only when the defend- 
ants are all nonresidents of the state where the suit is brought. 
Cudahy v. McGeoch (C. C.) 37 Fed. 1; Walker v. O'Neill (C. C.) 38 
Fed. 374; Scott v. Cattle Co. CC. C.) 41 Fed. 225, 227; Purcell v. 
Mortgage Co. (C. C.) 42 Fed. 465; Tracy v. Morel (C. C.) 88 Fed. 801. 

The facts set forth in the petition are wholly insufficient to main- 
tain the jurisdiction of this court. Motion granted. 



SOUTHERN PINE CO. v. HALL. 

(Circuit Court of Appeals, Fifth Circuit November 20, 1900.) 

No. 815. 

L Jurisdiction of Federal Courts— Suits in EquiTY— Equitable Remedy 
Given by State Statute. 

A state statute which enlarges equitable rights will be enforced and 
administered in the United States courts in all cases where its enforce- 
ment and administration do not conflict with the constitutional right of a 
party to a jury trial; and such a court has jurisdiction of a suit to quiet 
title to land, although the complainant Is not in possession, where such 
suit is authorized by a state statute, and it appears from the record that 
the defendant is not in possession, so that an action in ejectment would lie. 

2. Public Lands— Disposition op Swamp Lands by State—Construction of 
Mississippi Statute. 

By Act April 8, 1871 (Acts Miss. 1871, pp. 482-487), the legislature of 
Mississippi chartered the Pearl River Improvement & Navigation Com- 
pany, which was authorized to receive from the state patents for certain 
swamp lands on its filing in the office of the secretary of state, within 60 
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days, a bond in the sum of $50,000, "with two or more good securities, 
♦ ♦ • to be approved by the governor." Such bond was to secure to 
the state a compliance by the company with the provisions of the act 
requiring it to expend the value of the lands in making improvements in 
the navigation of Pearl river, and the governor was empowered, in case 
the company failed to comply with such provisions, to "commence suit 
on bond of said company," A bond was filed, in all respects as required, 
signed by four obligors, but not signed by the company. Such bond was 
approved by the governor, and patents were Issued to the company for the 
lands, which it disposed of to others, and they were thereafter taxed by 
the state. Two years later the legislature, by an act then passed, recog- 
nized that the lands had been patented to the company "in compliance with 
the act of incorporation." Held that, there being no express provision 
* requiring the company to sign the bond, and such signature being unneoes- 
'sary to bind it, and the bond filed having been recognized as sufficient by 
both the executive and legislative departments of the state, it must be 
held to have been a substantial compliance with the act, and to have 
authorized the conveyance to the company of the lands. 
& Federal Courts—Construction of State Statute—Following State De- 
cision. 

A federal court will exercise an independent judgment as to the con- 
struction of a state statute in a case involvhig rights acquired thereunder 
before it had received a construction by the state courts, notwithstanding 
it has since been construed by such courts. 

Appeal from the Circuit Court of the United States for the South- 
em District of Mississippi. 

This case was tried in the circuit court on the following agreement, 
signed and filed September 2, 1898: 

"It is hereby agreed, as a matter of fact, upon the submission of this cause 
by the undersigned solicitors, respectively, for complainant and defendant and 
cross complainant and respondent, that all technical matters in respect to 
pleadings and- proceedings shall be waived; that the matters aUeged in the 
cross bill shall be deemed to be facts in issue without the necessity of a 
formal answer hereto; and that the afilrmative matters aUeged in the answer 
to the original bill shall be deemed as being put at issue without a replication. 
It is further agreed, as matter of fact, that the lands in controversy were 
donated to the state of Mississippi, as stated in the original bill and answer, 
as swamp and overflowed lands. It is further agreed that whatever title was 
acquired from the state of Mississippi by the corporation designated as the 
Pearl River Improvement & Navigation Company came by regular conveyances 
to the defendant herein to the original bill. It is further agreed that if the 
patent made by the governor and secretary of state to said corporation, to- 
gether with the subsequent acts of the legislature and the other facts herein 
recited, was insufficient to pass the title, and that the title remained In the 
state, and that the state was not estopped to thereafter assert title, then that 
the complainant in the original bill has duly acquired said title through persona 
who purchased the same of the state, as alleged in the original bill. It is 
further agreed that the only bond attempted to be furnished by or on behalf 
of said corporation under an act of the legislature entitled 'An act to incorporate 
the Pearl River Improvement and Navigation Company and for other pur- 
poses' (Acts 1871, pp. 482-487), which became a law on the 8th day of April, 
A. D. 1871, is that set forth in the report of the case of Hardy v. Hartman, 65 
Miss. 506, 4 South. 545, and that the said copy shall be deemed and treated as 
having been read in evidence as the original bond; that said bond was filed 
by the Pearl River Improvement & Navigation Company in the office of the 
secretary of state prior to May 12, 1871. It is further agreed that said bond 
was by the governor approved on May 12, 1871, as the bond required imder said 
act, and thereupon a patent was issued under said act in the name of the 
state, as otherwise provided by said act, to said company, which said patent 
wa« issued under the great seal of the state, signed by the governor and 
countersigned by the secretary of state, upon the 7th day of June, 1871. It 
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Is further agreed that after the patent was issued to the Pearl River Opmpany 
as above stated, and on, to wit, the 20th day of November, 1872, the said 
company sold and conveyed said lands to M. S. Baldwin for a sufQcient and 
valuable consideration in cash then paid by him; that said Baldwin hadno 
actual notice of the nature or character of the bond filed, but bought the same 
upon the faith of the state's patent exhibited to him before and at the time 
of the purchase, and upon the advice of counsel learned in the law that said 
title was good, and that said patent vested same in said Pearl River CJom- 
pany; that thereafter, on, to wit, the 17th day of April, 1873, said Baldwin 
sold and conveyed said lands to Israel Hall, who on the 5th day of November, 
1874, conveyed to defendant, his wife; that said Hall paid to said Baldwin 
for said lands a full and valuable consideration, to wit, the equivalent of 
$40,000 In cash; that said Hall had no actual notice of the nature or character 
of the bond filed by the Pearl River Company, l;)ut bought said lands upon 
the faith of the patent from the state to the Pearl River Company, and the 
deed from such company to Baldwin, which said patent and deed were ex- 
hibited to him before and at the time of said purchase, and upon the advice of 
counsel learned in the law that the said patent and deed vested the title in 
said Baldwin; that said lands shortly after said sale to the Pearl River Com- 
pany were listed for state and county taxation, and that defendant and her 
grantors have paid the taxes thereon from time same were listed up to the 
institution of this suit; that said patent to Baldwin, and the deeds from 
Baldwin to Hall, and Hall to defendant, were all duly recorded in the proper 
office shortly after execution, and long before the Issuance of the patents un- 
der which complainant in the original bill claims. It is further agreed that If 
the court shall hold, in the above state of facts, that defendant, Olivia B. Hall, 
by virtue of said patent and conveyances, and with the facts above recited, and 
by virtue of said act of April 8, 1871, and the other acts of the legislature of 
the state of Mississippi passed In relation to the subject-matter, became, was, 
or is vested with the title to said lands, then a decree shall be rendered by 
this honorable court dismissing the original bill and canceling the title of com- 
plainant therein. If, however, upon the record above made, and upon the 
several acts of the legislature In reference to the subject-matter hi dispute^ 
the court shall find that the said Olivia B. Hall has no title to said land, then 
a decree shall be entered in favor of complainant In the original bill, as 
prayed therein, leaving to be determined only the question of charging the 
lands in controversy with the payment of taxes paid out by defendant and 
cross complainant, which matter Is to be submitted to a master afte^ the 
determination of the other Issues. It Is further agreed that complainant Is 
not to be prejudiced by describing the document copied into said report 
of case of Hardy v. Hartman as a bond; the purpose being to submit to the 
court the question whether or not, under all the facts above recited, and the 
law In reference thereto, said bond was the bond required by said act, whether 
title passed by the issuance of said patent, and. If not, whether the state was. 
by the facts recited, the approval of said bond, and various laws thereafter 
enacted, estopped to thereafter assert title to said lands. It Is further agreed 
that the lands in controversy are of the value of ten thousand dollars and 
upward. It Is further agreed that nothing was done by the Pearl River Im- 
provement & Navigation Company In furtherance of the purpose of public Im- 
provement mentioned In the act of 1871, and that neither said company, nor 
any one on Its behalf, ever returned the patents it received, and that no 
money was paid as provided for by the act of April 19, 1873, to the state 
by said company, nor by any other person. It is further agreed that. If the 
same can be of any avail, defendant and cross complainant shall be deemed 
and treated as having pleaded specially the said act of April 19, 1873. In 
case the court shall be of opinion that the act of 1873, as published, cut off 
the title of the state as to the lands conveyed by said company before that 
date, complainant [reserves] the right to show that in point of fact said act, 
as published, was never a law Tof] the state. 

"T. M. Miller & G. W. Ellis, 
"Solt'rs for Compl't 

••E. J. Bowers, 

"Solicitor for Deft and Cross Comprt** 
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The sections of the act of the legislature of Mississippi passed 
March 22, 1871, which relate to the bond to be given under the act, 
are as follows: 

"Sec. 5. Be it further enacted, that said company shaU expend in the Im- 
provement of said river and in the navigation thereof, ten per centum of the 
first year, of the value of the property referred to in the preceding section, 
and that the whole value of said property shall be expended for the purpose 
specified in this charter within five years from the passage of this act. That 
said company shaU, within sixty days after the passage of this act, file in 
the ofllce of the secretary of state a bond in the sum of fifty thousand dollars, 
with two or more good securities, who shall make oath that they are worth 
the penalty of the bond over and above all liabilities and exemptions, which 
securities shall reside in this state, to be approved by the governor, and upon 
the approval and filing of said bond, said secretary of state shall from time 
to time, as demanded by said company, make out a patent or patents for said 
land to said company, which patent or patents shall be signed by the governor 
and countersigned by the secretary of state, which patents shall vest the 
fee-simple of said lands in this company: provided, nothing in this section 
shall be construed as to require patents to issue for any land heretofore sold 
to legal purchasers: provided further, that no lands shall be disposed of or 
sold by said company for a less sum than twenty-five cents per acre." 

"Sec. 8. Be it further enacted, that the governor may at any time require 
the president of said company to make report to him of the amount of money 
expended in the improvement of Pearl river, which reports shall be made 
under oath, and shall set forth all particulars relating to said improvement; 
and when it becomes apparent to the governor that said company has not 
complied with the conditions of this act, and that they are not appropriating 
money derived from the sale of the land, as hereinbefore provided, it shall 
become his duty to commence suit on bond of said company, in his own name, 
for the use of said Pearl River district.*' 

The bond which was given under the act is as follows: 

"Pearl River Improvement and Navigation Company. 

"Know all men by these presents, that we, Walter P. Billings, Samuel A. 
Vose, A. Warner, O. O. French, are held and firmly bound unto the state of 
Mississippi in the sum of fifty thousand dollars, the payment of which, well 
and truly to be made, we bind ourselves, our heirs and executors, jointly and 
severally, by these presents. The condition of the above bond is such that 
whereas, by an act of the legislature of the state of Mississippi enutled 'An 
act to incorporate the Pearl River Improvement and Navigation Company, 
and for other purposes,* a company was incorporated, called the Pearl River 
Improvement and Navigation Company, which company is charged with cer- 
tain duties and bound by certain conditions in said act specified: Now, if said 
company will well and truly perform, or cause to be performed, all the acts 
and things mentioned in said act of Incorporation, and comply with all the 
terras and conditions in accordance with the tenor and meaning of said act, 
then this bond to. be void, otherwise to remain in full force and effect. 

''In witness whereof, said persons have hereunto set their hands and seals 
this 7th day of AprU, 1871. W. P. Billings. [Seal.] 

"By S. A. Vose, His Attorney. 
**S. A. Vose. [Seal.] 

••A. Warner. [Seal.] 

•*0. a French. [Seal.] 
•♦Approved May 12th, 1871. 

"J. L, Alcorn, Governor.'* 

T. 0. Catchings and T. M. Miller, for appellant. 
E. J. Bowers and D. 6. H. Chaffe, for appellee. 

Before PAKDEE, McCORMICK, and SHELBY, Circuit Judges. 
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SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

This is a suit in equity to quiet the title of the plaintiff to a large 
tract of swamp or overflowed lands in Mississippi against the claim 
of the defendant to an adverse interest in the premises. The plain- 
tiff seeks to have the defendant's pretended titles produced and can- 
celed. The defendant, after answering, filed a cross bill seeking to 
have the plaintiff's alleged titles canceled and her right to the lands 
established. The court decided in favor of the defendant and cross 
complainant, and the plaintiff appeals to this court. 

The first question raised is as to the jurisdiction of the circuit 
court. The original bill was filed in the chancery court of Pearl 
River county, Miss. The plaintiff was a Mississippi corporation, and 
the defendant a citizen of Michigan. The value of the land exceeded 
|2,000. On petition of the defendant the case was duly removed from 
the state court to the circuit court of the United States for the South- 
ern district of Mississippi. The plaintiff moved to remand the case 
to the state court because the circuit court "has no jurisdiction in the 
premises, there being no ground of equity jurisdiction stated upon 
the face of the bill of complaint, save under a statute of the state of 
Mississippi, which cannot enlarge the equity powers of the federal 
courts." The court overruled the motion, and its order is assigned as 
error. The statute referred to in the motion is section 500 of the 
Annotated Code of Mississippi of 1892, and is as follows: 

"Sec. 500. When a person, not the rightful owner of any real estate, shall 
have any conveyance or other eyldence of title thereto, or shall assert any claim 
or pretend to have any right or title thereto which may cast doubt or suspicion 
on the title of the real owner, such real owner may file a bill In the chancery 
court to have such conveyance or other evidence or claim of title cancelled, and 
such cloud, doubt or suspicion removed from said title, whether such real 
owner be in possession or not, or be threatened to be disturbed in his posses- 
sion or not, and whether the defendant be a resident of this state or not; and 
any person having the equitable title to land may, in lilce cases, file a bill to. 
divest the legal title out of the person in whom the same may be vested, and 
to vest the same in the equitable owner." 

The seventh amendment to the constitution of the United States 
declares that "in suits at common law, where the value in controversy 
shall exceed twenty dollars, the right of trial by jury shall be pre- 
served.'' This amendment is a limitation on the equity jurisdiction 
of federal courts. If the legislation of states, providing for the trial 
of common-law cases in equity, was binding on federal equity courts, 
this amendment of the constitution could be made useless. Such 
state statutes do not control the federal courts. A state statute, 
therefore, which confers jurisdiction of common-law cases on state 
equity courts, thus dispensing with trials by jury, will not be adminis- 
tered in federal courts of equity. Scott v. Neely, 140 U. S. 106, 111, 
11 Sup. Ct. 712, 35 L. Ed. 358; Gates v. Allen, 149 U. S. 451, 13 
Sup. Ct. 883, 37 L. Ed. 804. It is well settled, however, that an en 
largement of equitable rights may be administered as well by the 
United States courts as by state courts. Clark v. Smith, 13 Pet. 195, 
10 L. Ed. 123; In re Broderick's Will, 21 Wall. 503, 520, 22 L. Ei 
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599; Greeley v. Lowe, 155 U. S. 58, 75, 15 Sup. Ct 24, 39 L. Ed. 69; 
Smyth V. Ames, 169 U. 8. 466, 18 Sup. Ct 418, 42 L. Ed. 819. 
Courts of equity from time immemorial have exercised jurisdiction 
to cancel spurious titles and to remove clouds upon the title of real 
estate, thus preventing anticipated wrongs or mischiefs. To main- 
tain such suit it was generally necessary for the plaintiff to be in 
possession of the real estate, and that his title should have been es- 
tablished at law, or founded on undisputed evidence or long-continued 
possession. The statute quoted distinctly relates to equitable rights. 
It enlarges such rights. It dispenses with the necessity for the plain- 
tiff's possession. This enlargement of equitable rights will be ad- 
ministered in the United States courts. Holland v. Challen, 110 
U. S. 15-26, 3 Sup. Ct.^95, 28 L. Ed. 52. The bill in the case at bar 
contains no specific averment as to the actual possession of the real 
estate. It alleges title in the plaintiff, but not possession. It does 
show, however, that the defendant is not in actual possession of the 
property. The lands are shown to be in Mississippi. She is shown 
to reside in Michigan. She is sued and served as a nonresident of 
Mississippi. No tenants are shown to be in possession. It does not 
appear from the record that a remedy by the action of ejectment was 
available to the plaintiff. An examination of the cases will show 
that the jurisdiction in equity in the United States courts to enforce 
statutes enlarging equitable remedies depends on the question wheth- 
er or not the enforcement of the statute deprives a party of the 
constitutional right of trial by jury. Section 723 of the Revised 
Statutes of the United States, and the law as administered without 
regard to this statute, forbid equity to take jurisdiction where there 
is a plain and adequate remedy at law. If the record in this case 
showed that the defendant was in actual possession of the lands, so 
that an action of ejectment could have been brought against her for 
the lands, then it would appear that there was an adequate remedy 
at law, and jurisdiction in equity would not exist in the United 
States courts, although the statute conferred such jurisdiction on 
the Mississippi state courts. Whitehead v. Shattuck, 138 U. S. 146, 
147, 11 Sup. Ct. 276, 34 L. Ed. 873. The result of the decision of the 
supreme court is that a state statute which enlarges equitable rights 
will be enforced and administered in the United States courts in all 
cases where its enforcement and administration do not conflict with 
the right of the parties to a jury trial. Clark v. Smith, 13 Pet. 195, 
10 L. Ed. 123; In re Broderick's Will, 21 Wall. 503, 22 L. Ed. 599; 
Hipp V. Babin, 19 How. 271, 15 L. Ed. 633; Thompson v. Railroad Co., 
6 Wall. 134, 18 L. Ed. 765; Insurance Co. v. Bailey, 13 Wall. 616, 20 
L. Ed. 501; Grand Chute v. Winegar, 15 Wall. 373, 21 L. Ed. 174; 
Buzard v. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451. See, 
also, Harding v. Guice, 25 C. C. A. 352, 80 Fed. 162; Green v. Turner 
(C. C.) 98 Fed. 756. To review and quote from these cases would 
serve no useful purpose. That work has already been done by Judge 
Taft, speaking for the United States circuit court of appeals for the 
Sixth circuit, in Grether v. Wright, 23 C. C. A. 498, 75 Fed. 742. We 
will, however, quote the following from an opinion of the supreme 
court delivered by Mr. Justice Brown: 
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"This court has held in a multitude of cases that where the laws of a par- 
ticular state gave a remedy in equity, as, for Instance, a bill by a party in or 
out of possession to quiet title to lands, such remedy would be enforced in the . 
federal courts, if it did not infringe upon the constitutional rights of the par- 
ties to a trial by Jury." Greeley v. Lowe, 155 U. S. 58, 75, 15 Sup. Ct. 28, 39 
L. Ed. 75. 

It is conceded that the bill makes a case within the jurisdiction of 
the Mississippi chancery court, for the statute quoted dispenses with 
the necessity of the plaintiflTs possession. As it appears that the de- 
fendant was not in possession of the lands, and that the plaintiff has 
no adequate remedy at law, and that the defendant is not deprived 
of the right of a trial by jury, there is no valid objection to the juris- 
diction of the United States circuit court. 4* 

The other assignments of error relate to the merits of the case. 

On the 3d of February, 1858, the lands in controversy were patented 
by the United States to the state of Mississippi. The litigation in 
this case is to settle the question as to the ownership of these lands; 
it being agreed that they are owned either by the appellant, the South- 
em Pine CJompany, or the appellee, Olivia B. Hall. The parties both 
deraign title from the state of Mississippi. On April 8, 1871, the 
legislature of Mississippi chartered the Pearl River Improvement & 
Navigation Company, hereinafter called the "Pearl River Company." 
This company was authorized to receive from the governor and the 
secretary of state of Mississippi patents for the land. On June 7, 
1871, the secretary of state and the governor of Mississippi issued a 
patent for the lands to the Pearl River Company, which was duly 
recorded in the counties where the lands lie. The Pearl River Com- 
pany on November 20, 1872, conveyed the lands, for a valuable con- 
sideration, to Matthew S. Baldwin. Baldwin on the 17th day of 
April, 1873, sold and conveyed the lands to Israel Hall for a con- 
sideration of $40,000. On November 5, 1874, Hall conveyed the lands 
to his wife, the appellee. The patent and all the deeds were duly 
recorded. Soon after the patent issued to the Pearl River Company 
the lands were listed for taxation, and the appellee and her vendors 
have paid taxes on them to the state of Mississippi since that time 
to the beginning of this suit. On the 7th of December, 1893, the 
state of Mississippi issued other patents to the lands in question. 
The appellant, the Southern Pine Company, by several conveyances 
has become the owner of whatever right and title these patentees 
obtained from the state. It will be seen by this statement that the 
appellee claims under the prior grant. The act of 1871 which incor- 
porated the Pearl River Company required it within 60 days after 
the passage of the act to deposit with the secretary of state of Missis- 
sippi "a bond in the sum of $50,000, with two or more good securities, 
who shall make oath that they are worth the penalty of the bond, 
over and above all liabilities and exemptions, which securities shall 
reside in this state, to be approved by the governor." On the filing 
of such bond the act provided that patents were to be issued by the 
governor and the secretary of state to the Pearl River Company, 
which patents were to vest the fee-simple title to the lands in the 
company. Before the patents were issued the Pearl River Company 
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filed a bond in the proper office in tlie sum of |50,000, which was duly 
approved by the governor of Mississippi on May 12, 1871. The bond 
was not signed by, and did, not purport to bind, the Pearl River Com- 
pany. The bond is in due form, and is signed by four obligors. The 
objection urged to the bond by the appellant is that it is not the bond 
of the company. It is claimed that the legislature, in requiring the 
Pearl River Company to file "a bond » ♦ » with two or more 
good securities," meant that it should be bound on the bond as princi- 
pal. It is also said that the act provides that in "certain contingency 
it is the duty of the governor to commence a suit on the bond of 
said company." These expressions in the bond, it is said, show that 
the act required the filing of a bond executed by the Pearl River Com- 
pany as a condition precedent to the issuance of the patent. The act 
4pes not say that the bond is to be executed by the Pearl River Com- 
pany. The language used is that it shall "file in the office of the 
secretary of state a bond in the sum of |50,000, with two or more 
good securities, who shall make oath that they are worth the penalty 
of the bond, over and above all liabilities and exemptions, which 
securities shall reside in this state, to be approved by the governor." 
The purpose and intention of the legislature was to secure indemnity 
or security to the amount of |50,000. That was the leading purpose 
and thought. The makers of the bond were required to make oath 
that they were worth the amount of the bond. If it becisune "appar- 
ent to the governor that the said company had not complied with the 
act, * * * it shall become his duty to commence suit on bond of 
said company." These provisions make it clear that the purpose x>f 
the bond was indemnity or security to the state. The company 
would be liable, with or without bond, to suit for failure to i)erf orm 
the trust created by the act. It was liable to such suit whether it 
had been required to give bond or not. llie state lost nothing in the 
way of security by the failure of the company to join in the execution 
of the bond. A solvent bond for the required sum being given, the 
purpose of the legislature was complied with. The bond was accept- 
ed by the governor as a satisfactory compliance with the act. This 
contemporaneous construction of the act by the executive of the 
state, who was vested with the authority by the legislature to ap- 
prove the bond, is entitled to consideration and respect. In Ed- 
ward's Lessee v. Darby, 12 Wheat. 207, 210, 6 L. Ed. 604, the su- 
IH*eme court said: 

'*Iii the construction of a doubtful and ambiguous law» the contemporaneous 
construction of those who were called upon to act under the law, and were 
appointed to carry Its provisions into effect, is entitled to very great respect." 

The bond being approved and the patents issued, the state received 
taxes on the lands from the patentee and those claiming under the 
patentee for a period of over 20 years. On April 19, 1873, the legis- 
lature, by an act of that date, formally recognized that "the lands had 
been patented to said company in compliance with the act of incor- 
poration." Acts Miss. 1873, p. 120. It appears, therefore, that both 
the executive and legislative branches of the state government have 
recognized the sufficiency of the bond to authorize the issuance of the ' 
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patent tmder which the appellee claims. It does not appear clearly 
from the language of the act that it was intended by the legislature 
that the Pearl River Company should sign the bond. But, if it be 
conceded that such was the meaning of the act, it is a matter of 
minor importance. The important and essential purpose was to se- 
cure an indemnity by bond for f 50,000. A good bond for that sum 
was given and accepted.. After the acceptance of the bond and its 
approval by the governor, and the subsequent ratification of the 
governor's action by the legislature, the courts should be reluctant 
to disturb titles acquired in good faith by purchasers for value who 
relied on the patents issued by the governor and the secretary of 
state. 

The case of Hardy v. Hartman, 65 Miss. 504, 4 South. 545, is relied 
on by the appellant. The court in that. case said it did "not appear 
from the record that any patent signed by the governor and counter- 
signed by the secretary of state was ever issued to the company for 
the land in question. * * *" The observation, therefore, at the 
conclusion of the case, that if a patent had issued it would have been 
void, must be regarded as an obiter dictum. This case, we think, 
cannot be held a judicial construction of the statute on the point here 
involved. If it should be so considered, although we would have 
great respect for the conclusion of that able and impartial court, we 
should be required, on the facts of this case, to exercise an inde- 
pendent judgment in the construction of the statute in question. 
The appellee in this case having acquired the rights here asserted be- 
fo^-e the decision of the supreme court of Mississippi just cited was 
rendered, she is entitled to invoke the independent judgment of this 
court as to the proper construction of the statute. In Bartholomew 
V. City of Austin, 29 C. C. A. 568, 85 Fed. 359, this court (Judge 
Pardee delivering the opinion) held: 

"Where contracts or transactions have been entered into, and rights have 
accrued thereunder, before state laws applicable to them have been construed 
by the state courts, the federal courts will place their own interpretation on 
such laws, though tlie state courts have since adopted a different, construction." 

This view is fully sustained by the supreme court. In Burgess v. 
Seligman, 107 U. S. 20, 33, 2 Sup. Ct. 21, 27 L. Ed. 365, the court said: 

"When contracts and transactions have been entered into, and rights have 
accrued thereon, under a particular state of the decisions, or when there has 
been no decision, of the state tribunals, the federal courts properly claim the 
right to adopt their own Interpretation of the law applicable to the case, al- 
though a different interpretation may be adopted by the state courts after such 
rights have accrued." 

The appellee has urged on our attention the fact that her vendor 
purchased and Jjaid full value for the lands without notice of defect, 
if any, in the bond given by the Pearl River Company, and that she 
should be protected as a bona fide purchaser for value, without no- 
tice. It is also claimed that the state was by the facts estopped to 
issue the second patent for the lands. As we have determined that 
the bond given was a substantial compliance with the act of the legis- 
lature, we do not deem it necessary to examine these last-named con 
' tentions. The decree of the circuit court is affirmed. 
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UNITED STATES ex rel. GRIGGS, Atty. Gen., et aL r. CHESAPEAKE 
& O. FUEL CO. et.al. 

(Circuit Court, S. D. Ohio, W. D. August 81, 1900.) 

No. 5,29a 

1 Monopolies— CoNTK ACTS Affecting Interstate Commerce. 

A contract by which a corporation agrees to talte the entire product of 
a number of persons, firms, and corporations engaged in mining coal and 
malsing coke in a certain district, which is intended for "Western ship- 
ment," to sell the same at not less than a minimum price, to be fixed by 
an executive committee appointed by the producers, arid to account for 
and pay over to such producers the entire proceeds above a fixed sum per 
ton, to be retained as "compensation,"— the stated purpose being "to en- 
large the Western market,"— and under which the shipments are made 
into other states, is one affecting interstate commerce, and is subject to 
the provision of the anti-trust law. 

Z, Same— Anti-Trust Law. 

It is the declared policy of congress to promote individual competition 
in relation to interstate commerce, and to prevent combinations which 
restrain such competition between their members; and it is no defense 
to an action to dissolve such a combination as Illegal under the anti-trust 
law that it has not in fact been productive of injury to the public, or 
even that it has been beneficial, by enabling the combination to compete 
for business in a wider field. 

8. Same— Combination in Restraint op Trade. 

By a contract between a fuel company and an association composed of 14 
persons, firms, and corporations, engaged in producing coal and coke in a 
certain district, the company was to handle for a term of years the entire 
output of the mines intended for the Western market, and bound itself 
not to sell the product of any competing mines. A minimum price at 
which the coal should be sold was to be fixed by the executive committee 
of the association from time to time, and the convpany agreed to pay such 
price, to obtain as large a profit as possible, and to account to the associa- 
tion for all of the same, above a fixed sum per ton, which it was to retain 
as compensation. The amount to be furnished by each member of the 
association was also to be fixed by the executive committee, and each was 
to receive payment at the same rate, to be based on the average price 
realized for the particular grade furnished during the current month. 
Held, that such provisions were in restraint of trade, and rendered the 
contract illegal, under the anti-trust act of July 2, 1890 (26 Stat 209), in 
80 far as it related to interstate commerce. 

In Equity. Suit to annul a contract and to dissolve a combina- 
tion as illegal under the anti-trust law. 

Wm. E. Bundy, U. S. Atty., and Sherman T. McPherson and Ed- 
ward P. Moulinier, Asst. U. S. Attys. 

Paxton & Warrington, Brown, Jackson & Knight, St. Clair, Walker 
& Summerfield, and Richard P. Ernst, for defendants. 

THOMPSON, District Judge. This suit was brought by the 
United States district attorney for this district, by direction of the 
attorney general of the United States. The bill alleges that the 
defendants, other than the Chesapeake & Ohio Fuel Company, 14 in 
number, are producers an^ shippers of coal, and that some of these 
are makers and shippers of coke in the counties of Fayette and Kana- 
wha, in the state of West Virginia, in what is known as the '*Kana- 
wha District," and that they produce nearly if not all of the coal, and 
make nearly if not all of the coke, shipped from said district; that a 
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^reat portion of the coal and coke so produced and made is shipped 
for sale and consumption into the states of Ohio, Kentucky, Indiana, 
Illinois, Michigan, Minnesota, Montana, and the Dakotas; that prior 
to the 15th of December, 1897, each of the defendants, other than 
the Fuel Company, sold their product in the several states men- 
tioned without any restriction other than the natural and necessary 
competition between themselves and others, but that on that day 
they entered into a contract and combination in the form of a trust 
and conspiracy in restraint of trade and commerce among the sev- 
eral states mentioned, in regard to the sale and production of coal 
and coke, of which the following is a copy: 

"This agreement, made this 15th day of December, 1897, between the C. & 
O. Fuel Company, a corporation created, organized, and existing under and 
pursuant to the laws of the state of West Virginia, and hereinafter called the 
'Fuel Company,' of the first part, and the St Clair Company, a corporation 
of West Virginia; Jolin Carver and Enoch Carver, partners in business under 
the firm name and style of Carver Brothers; W. R. Johnson, M. T. Davis, 
doing business as M. T. Davis & Co.; John Carver and Enoch Carver, part- 
ners in business under the firm name and style of the Mecca Coal and Coke 
Company; S. H. Montgomery, doing business under the name of the Mont- 
gomery Coal Company; the Chesapeake Mining Company, a corporation of 
West Virginia; the Belmont Coal Company, a corporation of West Virginia; 
the Kanawha Spllnt-Ooal Company, a corporation of West Virginia; the Rob- 
inson Coal Company, a corporation of West Virginia; Harry B. Smith, special 
receiver of the Lens Creek Coal and Coke Company; Joseph Renshaw, special 
receiver of the Big Black Band Coal Company; the Charlmore Coal Company, 
a corporation of West Virginia; and Robert Brabbin, Jr., and L. N. Perry, 
partners in business under the firm name and style of the Brabbin Coal Com- 
pany; Jasper McCallister, Samuel ^loore, and James Kelsoe, doing business 
as McCallister & Co.,— and together constituting the C. & O. Goal Association, 
and hereinafter. collectiviBly mentioned as the *Coal Association,' of the second 
part: Whereas, the members of the said Coal Association are all miners and 
shippers of coal, and part of them makers and shippers of coke, on the line 
of the Chesapeake & Ohio Railway, in Fayette or Kanawha counties. West 
Virginia, and have formed and organized said association for the promotion, 
of their common business interests in the mining of Kanawha coals and cokes; 
and whereas, .the said Fuel Company has been incorporated and organized 
for the purpose of placing said Kanawha coals and cokes upon the Western 
market, its prime object to promote the sale of, and enlarge the Western 
market for, said coals and cokes: Now, therefore, this agreement witnesseth: 

"(1) That the parties of the second part agree, in consideration of the cov- 
enants and agreements on the part of the party of the first part herein con- 
tained, each firm, individual, or corporation severally, for themselves, himself, 
or itself, and not for any other, and each of them doth hereby agree, to sell 
to the said Fuel Company exclusively the entire coal and coke output of the 
mine or mines operated by each of them respectively on said C. & O. Ry., or 
branches thereof, for Western shipment, for a period of not less than five 
years from and after the date of January, 1898, subject to all the provisions, 
terms, and conditions hereinafter contained, except as to such coal as may be 
sold by any member of said Coal Association to the Chesapeake & Ohio Rail- 
way Company for the consumption of said railway company, which said coal 
such member shall have the right to sell to said railway company direct It 
being understood that this contract applies only to the coal and coke to be 
sold west of the respective mines of the members of said Coal Association, 
and shall not in any way apply to or interfere with the Eastern trade of the 
members of said association. 

"(2) The minimum price f. o. b. mines of all the various grades of coal and 
coke sole and to be shipped West by the members of said association, and 
embracec in this contract, shall be fixed by the executive committee of said 
Coal Association from time to time, as it shall see proper, after consultation 
with the executive committee of the Fuel Company. The said Fuel Company 
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covenants, agrees, and binds Itself that it will make no contract for the sale 
of any coal or coke of any members of said association at a price lower than 
such minimum prices to be fixed by such committee, and, further, that it will 
at all times endeavor to obtain the maximum price for such coal and coke. 
It is understood and agreed that the minimum prices hereinbefore mentioned 
are net prices f. o. b. mines, and not including any profit to the said Fuel 
Company, which is to get its profit over and above said prices. 

"(3) That the said Fuel Company shall make its sales direct, and shall not 
make any contract for the sale of coal and coke to a third party in the name 
of any member of the said Coal Association, and shall have no right by any 
contract to bind any member of said association to any third party, except for 
river business, as hereinafter provided for. 

*'(4) The executive committee of said Fuel Company, who shall administer 
and have charge of its affairs, shall be composed of three (3) persons, one of 
whom shall at all times be a member of or officer of a member of said Coal 
Association, and shall from time to time, according to the by-laws or articles 
of association of said association, be designated as a member of such executive 
committee, and shall thereupon be appointed such member of such executive 
committee by said Fuel Company in the place and stead of the member of or 
officer of a member of said Coal Association previously occupying such office. 
The executive committee of said Coal Association shall consist of three mem- 
bers of or officers of members of said Coal Association, to be selected as such 
from time to time by the members of said Coal Association according to 
their by-laws or articles of association. 

*'(5) The said Fuel Company covenants, agrees, and binds itself to sell for 
shipment by rail via the said Chesapeake & Ohio Railway, and pay for to the 
members of said Coal Association as hereinafter agreed, not less than 600,000 
tons per annum of coal and 75,000 tons per annum of coke; such sales and 
shipments to be disposed of in as nearly equal monthly quantities as possible. 
But in case said Fuel Company is unable for any time to make sales of coal or 
coke by reason of the failure or inability of the members of said association 
to make prices sufficiently low to enable said Fuel Company to meet the prices 
in the market where said coal or coke is. sought to be sold, and to compete 
with other sellers of coal or coke in such markets, then there shall be an 
abatement of the minimum amount of coal or coke hereinbefore agreed to be 
taken annually by said Fuel Company, bearing the same proportion to such 
minimum amoimt of coal or coke as such time during which such inability 
to meet such market prices shall continue does to one year. The executive 
committee of said Coal Association shall, not later than the 20th day of each 
month, designate the percentage of the total product of each class and grade 
of coal and coke which they deem best to l>e shipped by each member of 
said association by rail as aforesaid during the succeeding month, which ap- 
portionment so made shall be furnished the general manager of said Fuel 
Company not later than the 20th day of said first-mentioned month, and 
all orders received to be shipped by rail as aforesaid during such succeed- 
ing month shall be distributed between the members of said Coal Associa- 
tion by said general manager according to such apportionments: provided 
that, if any member of said Coal Association shall be unable or shall not 
desire to ship West the full amount of any kind or grade of coal or coke 
apportioned to such member for any month, the said Fuel Company shall 
distribute the order for the deficiency so caused among the other mem- 
bers of said association who are shippers of such grade of coal or coke, 
in the proportion as between such other members fixed by said committee for 
such month: provided, further, that only actual inability shall excuse a mem- 
ber of said association from shipping so much of the apportionment for any 
month shall be required by the said Fuel Company for contribution to contracts 
previously taken by said Fuel Company. 

*'(0) The said Fuel Company shall make and render to the members of the 
Coal Association accurate and complete reports of all coke and coal shipped 
by rail as aforesaid, as follows: (a) A daily report of all sales, showing the 
net prices of such sales, (b) A monthly report showing the tonnage of the 
various kinds and grades of coal and coke shipped by members of said Coal 
Association and weighed during the month, or weighed during such month 
though shipped during a preceding month, together with the average price 
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for each grade or kind of coal or coke so shipped and weighed, which average 
price shall be computed upon the basis of the actual price, less gr ss profits, 
if any, received for all coal or coke sold, and the minimum price, fixed as here- 
inafter provided, for such month for coal or coke not sold in such month; 
said report to be made not later than the 10th day of each month for all coal 
and coke weighed, or weighed during the previous calendar month. The 
coal and coke sliipped and weighed or weighed during such month shall be 
paid for by said Fuel Company to the members of said Coal Association ac- 
cording to the average prices, determined as aforesaid; and upon the sale 
after the en<\ of each month of any coal or coke shipped and weighed, or 
welghe,d but not sold during such month, the surplus, if any, arising after 
deducting from the actual price received the minimum price for such kind and 
grade of coal or coke for such month and profit shall be paid forthwith to the 
shippers of such grade of coal or coke for such month according to their ton- 
nage of such kind or grade of coal or coke for such month. And the said 
Fuel Company agrees and binds itself to pay as aforesaid, in cash, on or before 
the 20th day of each month, for all coal and coke during the previous calendar 
month. 

**(7) The said Fuel Company further covenants, agrees, and binds itself 
to handle only such coal and coke as are produced by the above-mentioned 
members of said Coal Association, and not to handle, biiy, or sell, for Itself 
or on commission, any coal or coke produced by any other operator along said 
Chesapeake & Ohio Railway or branches thereof, or any coal or coke wherever 
produced, of the same grade as, or competing with, coal or coke produced by 
any 6t the members of said association, the prime object of this contract being 
to enlarge the sale of, and extend the Western market for, Kanawha coal and 
coke; and this shall not prevent the said Fuel Company from dealing in 
anthracite coal or New River coal or coke: provided, that New River coal or 
coke shall not be dealt in to the prejudice of, or sold as a substitute for, 
Kanawha coals and cokes: and provided, further, that in an emergency, 
and when absolutely necessary, other coals and cokes may be handled by said 
Fuel. Company to meet such emergency. But no dealing in such anthracite, 
New River, or other coal or coke shall be done by said Fuel Company to an 
extent or in a manner incompatible with the prime object of this agreement, 
as hereinbefore recited. 

"(8) That at any time, by a vote of two-thirds (%) of the members of said 
Coal Association, said Fuel Company may be allowed to handle any other coal 
or cokes for such time and ux)on such terms and conditions as may be pre- 
scribed by such vote. 

"(9) The said Fuel Company is to receive a gross profit on all rail coal and 
coke sold, which shall not exceed ten (10) cents per ton of two (2,000) thousand 
pounds on any sale, which compensation shall be retained by said Fuel Com- 
pany out of the monthly settlements of coal and coke sold; the true intent and 
meaning of this clause being that the Fuel Company shall get Its profit over 
and above the net minimum price of said coal and coke f. o. b. mines as here- 
inbefore fixed, and, if the price at which said coal and cokes Is sold by said 
Fuel Co. shall be sufilcient to yield a sum exceeding said minimum price and 
gross profit of ten (10) cents per ton as aforesaid, then the difference shall be 
paid over to the members of said association in the manner and at the time 
hereinbefore mentioned, as they may be entitled under this agreement, as part 
of the purchase price to be paid for coal and coke by said Fuel Co. 

*'(10) The members of said association shall not be required to mine and 
ship coal when hindered or prevented by causes beyond their own control, such 
as strikes, accidents, refusal or Inability of the carrier to provide transporta- 
tion, &c. 

"(11) The said Coal Association shall have the right once per month, through 
a committee not exceeding three in number, or a person designated by said 
committee, to examine the order, sales, and tonnage books of said Fuel Com- 
pany. 

"(12) The coal or coke of members of said Coal Association shipped in 
barges by river shall be handled by the said Fuel Company, as an agent, on 
the same terms and under the same conditions as are now established or may 
be hereafter establisheo and prevail in Cincinnati market for the sale of river 
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coal, but the said Fuel Company shall not make time sales or extend credit 
without the consent of the shippers of such coal. 

'13) All settlements for coal or coke shipped by rail as aforesaid shall be 
made upon the scale weights of the Chesapeake & Ohio Railway Company, as 
ascertained at Its weighing stations now established or that may hereafter be 
established. 

'*(14) It Is distinctly understood that nothing herein contained shall be con- 
strued to render the said members of said association liable as partners, in 
any way, manner, or form, either as between themselves or with the said 
Fuel Company; each of said firms, corporations, and individuals contracting 
herein for themselves, Itself, or himself, and not one for the other. 

"(15) The said Fuel Company further covenants, agrees, and binds itself 
that neither it nor any of its officers, employes, or servants will, with Its 
knowledge, directly or indirectly. In any way, manner, or form, engage or 
become interested in the buying or selling of bituminous coal or coke In com- 
petition with the coal or coke of any of the members of said Coal Associa- 
tion, except under the terms and conditions of this agreement. 

"(16) The members of said Coal Association above named, each for himself, 
itself, or themselves, and not one for the other, covenant and agree that the 
said members of said association will not sell or consign any coal or coke 
bound to points west of their respective mines, except under the terms and 
conditions of this agreement, during the period covered by this agreement, 
and that there shall be no pretended sale or lease of the property of the mem- 
bers of the said association made to evade this contract; but it is further un- 
derstood and mutually agreed that this contract shall not be construed to 
prevent any bona fide sale, assignment, or lease of the respective properties 
operated by the members of said association, respectively, or the interest 
therein of any member of said association. And in case of such sale, assign- 
ment, or lease, the members of said association are not to be held responsible 
under this contract for the sale and delivery of any coal from such properties 
after such sale, assignment, or lease takes place. But in case the vendee, 
assignee, or lessee of any coal or coke property of any member of the Coal 
Association desires, he shall have the right to take the place of such member In 
this agreement 

"(17) And whereas, some of the members of said association have contracts 
for the sal^ of coal or coke, which cannot be completed until after this agree- 
ment goes into operation; and whereas, it is to the advantage both of such 
members and of said Fuel Company that, such contracts be filled through said 
Fuel Company, it is further agreed that the members of said association hav- 
ing existing contracts to be completed during the period of this agreement 
shall on or before the 24th day of December, 1897, file with the general man- 
ager of said Fuel Company a memorandum of each of said contracts, and such 
of said contracts as are tmcompleted on the first day of January, 1898, shall 
be completed through said Fuel Company; the Fuel Company to make no 
charge for its services in connection with such contract and collecting the 
proceeds of the same; said Fuel Company not to guaranty the collection of 
such proceeds, or be responsible for same unless collected by it. Such coal or 
coke so shipped on existing contracts shall not be taken into account in any 
way as a part of the traffic hereinbefore provided for in this contract, nor its 
prices taken into account in computing the average price for any month,^ but 
such as shall be shipped by rail shall be considered part of the minimum 
tonnage mentioned in the fifth clause of this agreement for the year in whi(:^h 
it is shipped. 

"(18) The said Fuel Company shall keep at its own expense one or more 
inspectors to examine and inspect from time to time, as often as may be 
necessary, the coal and coke produced, with a view of keeping up a proper 
standard of excellence. Should said inspector find coal or coke badly or im- 
properly prepared, he shall immediately report all the facts in writing to the 
Fuel Company and to the operator preparing such coal or coke, and shipments 
from mine or mines producing such alleged Improperly prepared coal or coke 
may be suspended after five (5) days' notice in writing to such operator, at 
the discretion of the executive committee of the Fuel Company, until such time 
at such operator may prepare such coal or coke properly. In any case such 
105 F.— 7 
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operator shall have the right to refer the question whether stich coal or coke 
is improperly prepared or not, or» if not so prepared, whether the same be so 
prepared at reasonable cost, to arbitration, as herein provided, which decision 
as to the preparation of such coal shall be final and binding on both parties; 
and in case said arbitration shall find such coal or coke improperly prepared, 
and shall further find that it is impossible or impracticable for such operator 
to remedy such faults at reasonable cost, he shall have the right to withdraw 
from, and have this agreement annulled as to him. If said Fuel Company shall 
make default in payment for any coal or coke shipped under this agreement 
according to the terms hereof, and said default shall continue for the space 
of fifteen (15) days, unless payment shall be withheld by reason of attachment, 
suggestion, garnishment, or other legal process against the member of said 
Coal Association on whose claim default is so made, such default shall, at the 
option of such member on whose claim such default it is so made, work an 
annulment of this contract as to such member: provided such member shall 
within ten (10) days after the expiration of said fifteen (15) days give notice 
in writing to said Fuel Company of the election of such member to exercise 
such right of annulment; and a failure to exercise this right for any such de- 
fault shall not prevent the exercise of the same for any subsequent default. 
And a violation or failure to keep, observe, and perform any covenant or cov- 
enants herein contained by any party to t)iis agreement shall, at the option of 
the party or parties thereby aggrieved, work an annulment of this agreement 
as to such party or parties on thirty (30) days' notice in writing. And no 
waiver of this right, in case of any violation or failure to keep, observe, and 
perform any covenant hereof, shall prevent the exercise of the same for any 
subsequent violation of, or failure to keep, observe, and perform, the same, or 
any other covenant hereof; provided, that upon any notice for the annulment 
of this agreement as hereinbefore provided being given by any parties or party, 
the party or parties to whom it is so given, if desiring to contest the rights 
of the parties or party giving said notice to annul this agreement, shall have 
the right to submit the question to arbitration, as herein provided, and the deci- 
sion of such arbitrator shall be final and binding on all parties to such arbitra- 
tion. But any withdrawal or annulment as to any member or members under 
this, or clause No. 18 hereof, shall not affect this contract as to the parties 
remaining, between themselves. 

"(19) Any person, firm, or corporation now or hereafter producing coal to be 
shipped on the Chesapeake & Ohio Railway may become a party to this con- 
tract by signing the same, or an exact copy hereof, with the Fuel Company, 
or by an indorsement attached hereto may accept the provisions hereof; and, 
upon becoming such party hereto, such person, firm, or corporation shall be 
entitled to all the rights and privileges, and be subject to all the duties and 
liabilities, hereunder, the same as if he, it, or they had been named in said 
contract as one of the parties of the second part, and had duly signed and exe- 
cuted it with the others named therein: provided, that said association shall 
agree to such person, firm, or corporation becoming a party hereto by a ma- 
jority vote of a quorum of its members. 

"(20) It is understood and hereby agreed that in any matter or thing con- 
nected with this agreement, where any party hereto shall assert, maintain, or 
set up any claim, right, privilege, liability, or penalty in his, its or their favor, 
or against any other party or parties hereto, and thereby a controversy shall 
arise hereunder, then and in that event either party or parties to such con- 
troversy shall have the right to submit the said controversy to arbitration in 
the manner hereinafter set forth. There Is hereby constituted and appointed 
an arbitration committee, which shall be composed of two persons and such 
third person as shall be by such two selected from time to time as any con- 
troversy may arise. Such two persons shall be selected as follows: Each 
and every year during the continuance of this contract the said Fuel Com- 
pany shall appoint some person to serve upon said arbitration committee, and 
the parties of the second part shall also appoint one to serve upon said com- 
mittee, of which appointment the Fuel Company and the association shall 
have notice, and the two persons so appointed shall continue to serve until 
their successors shall be appointed in the same manner. Whenever a contro- 
versy shall arise hereunder, the party desiring to submit such controversy 
shall notify the other party or parties to such controversy of the same, Inf 
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writing, and shall designate In such, notice the time and place when said two 
arbitrators shall meet to hear the matter in controversy, and he or they shall 
also notify the said arbitrators to meet at said time and place. And at the 
time and place so designated said two arbitrators shall meet, and they shall 
select a thii-d arbitrator, who, with the other two, shall constitute the full arbi- 
tration committee to hear and determine the said controversy, and whose 
award in all matters of law and fact shall be final, and shall be binding upon 
each and all of the parties to that controversy. Such notice may be served 
as a legal notice isi served, or it may be mailed to the party, to be served at 
his or their post-ofl5ce address. And any notice to any one or more of the 
parties of the second part may be served upon or sent by mail to the president 
and secretary of said association. If at the time and place said two arbitra- 
tors are required to meet, either one or both of them should fail or refuse to 
attend or serve, then the Fuel Company, by Its agent or attorney, on the one 
side, may fill the vacancy caused by Its arbitrator being absent or refusing to 
serve, and the association, by its oflScer, agent or attorney, may fill the va- 
cancy caused by the absence of Its arbitrator or his refusing to serve; and the 
arbitrator or arbitrators so selected by either or both of said parties as afore- 
said shall select the third, which three shall, for that controversy, constitute 
the arbitration committee, and shall have the same powers, and their award 
shall be as final, as if the two arbitrators herein first provided for had at- 
tended and selected a third. If, upon having notice to attend at a time and 
place to settle a controversy, either party shall fail or refuse to attend, or 
shall fall or refuse to select an arbitrator when required hereunder so to do, 
the said association by its president, other oflicer or attorney, may select an 
arbitrator in the place or stead of the absent one; and, if such association 
shall fall or refuse to make such appointment. In that event the Fuel Company, 
by its agent or attorney, may malce such appointment or appointments, and 
the two when so appointed in any of said modes shall select a third, and 
the three shall constitute the arbitration committee to hear and determine 
said controversy, whose award shall be final. A notice to arbitrate hereunder 
shall not fix a time longer than fifteen (15) days nor less than five (5) days 
from the time of giving said notice, unless by mutual consent The place of 
such meeting of the arbitrators shall be at Cincinnati, Ohio, or Charleston, 
W. Va., unless by mutual consent. Said arbitrators shall have the right to 
adjourn their session from time to time or to such place or places as they 
may determine. And they shall make their award In not less than three days 
from the time the evidence Is finally taken before or submitted to them; 
such award to be valid if signed by two of the arbitrators. Every award 
shall be executed in duplicate, and a copy thereof furnished to each of the 
executive committees herein mentioned. The failure of a regular arbitrator 
to attend at a time and place designated in any notice to him, and the ap- 
pointment of another in his stead for any controversy, shall not for that rea- 
son vacate his general 'appointment as an arbitrator until his successor la 
appointed. If the two arbitrators appointed as above provided shall at any 
time fail or refuse for two days to appoint the third arbitrator, the latter 
shall be appointed by the judge of the circuit court of Kanawha county, 
West Virginia. 
"Witness the following signatures: 

**The C. & O. Fuel Co., Donald Macdonald, Pt 

"Robinson Coal Co., by Nell Robinson. 

"W. R. Johnson. 

••The Kanawha Splint-Coal Company, by F. B. Lair. 

"Carver Bros. 

"Enoch Carver. 

"Jos. Renshaw, Special Receiver Big Black Band Coal C<K 

"Charlmore Coal Co., Herndon & Renshaw, Mgrs. 

"McCallister & Co., per James Kelsoe. 

"Mecca Coal & Coke Co., by John Carver. 

"Chesapeake Mining Co., by J. B. Lewis. 

"Coalburg Colliery Co., by J. B. Lewis. 

"Montgomery Coal Co., by S. H. Montgomery. 

"Belmont Coal Co., by T. E. Embleton, Pt 

"Harris B. Smith, Spl. Receiver Lens Creek Coal & Coke Oo.** 
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market have been increased by the operation of the contract, and 
the monthly payments by the Fuel Company have relieved the oper- 
ators from losses by bad debts, and have furnished the means for 
promptly paying the men in their employ. River shipments from 
the whole Kanawha district are double the shipments of defendants 
by rajl.. Prior to making the contract, single operators were some- 
tinired hfit-Shie to take and fill large contracts. It does not appear 
that under .th^ \con tract prices have been materially increased or 
diiftiioshedj^&ut iiave been maintained. 

' IVd" questions have been presented: (1) Does the contract in 
question relate to interstate commerce? (2) And, if so, will its per- 
formance restrain interstate commerce, within the meaning of the 
act of congress known as the "Anti-Trust Law"? 

1. If it be assumed that the Fuel Company was to become the pur- 
chaser of the coal produced by the other defendants, and not their 
agent for its sale to others, with an interest in the profits, yet by the 
terms of the contract the coal and coke are to be delivered to the 
Fuel Company for '^Western shipment," — ^to markets in states other 
than West Virginia, — there to be sold for not less than a minimum 
price to be fix^ by the executive committee of the association; and 
the Fuel Company is required to account and pay over to the mem- 
bers of the association all profits made over and above 10 cents per 
ton, which it is to retain as "compensation" for the use of its capi- 
tal and for its services. The contract, read in the light of the cir- 
cumstances under which it was made, shows that it contemplates 
and provides for the sale of coal and coke in states other than West 
Virginia; and the evidence shows that, in the performance of the 
contract, coal and coke have been sold in the states mentioned in 
the bill. Indeed, the prime object of the contract, as repeatedly 
expressed therein, is "to enlarge the sale of, and extend the West- 
em market for, Kanawha coal and coke." The contract, therefore, 
and the combination thereunder formed by the defendants, have di- 
rect relation to interstate trade and commerce, and in carrying out 
its purpose interstate commerce has been directly affected. 

2. This being so, the question is whether the provisions of the 
contract which give exclusive control of the output of the mines to 
the Fuel Company; which prohibit competition between the mem- 
bers of the association; which prohibit the Fuel Company from 
handling competing coals and cokes; which authorize the executive 
committee of the association to apportion to its members the class, 
grade, and quantity of coal and coke to be shipped each month; 
which fix a minimum price below which the Fuel Company is pro- 
hibited from selling coals and cokes in the Western market; and 
which fix the settlement price between the Fuel Company and 
the association by a method of monthly averages, — ^are lawful reg- 
ulations for the conduct of the business of the defendants, or 
whether they are regulations in restraint of interstate commerce, 
as charged in the bill. It is claimed by the defendants "that re- 
striction of competition among only a small proportion of the coal 
and coke operators or other producers of a particular state, which 
is ancillary to a main, lawful purpose, and which in fact results in 
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keener and larger competition and greater freedom and volume in 
interstate trade and commerce, violates no provision of the federal 
anti-trust act." The '^ain, lawful purpose" to which the noncom- 
petitive features of the contract are ancillary, as claimed by the de- 
fendants, is "to enlarge the sale of, and extend the Western mar- 
ket for, Kanawha coal and coke." But, as is well said in the Ad- 
dyston Case, "no conventional restraint of trade can be enforced 
unless the covenant embodying it is merely ancillary to the main 
purpose of a lawful contract, and necessary to protect the cove- 
nantee in the enjoyment of the legitimate fruits of the contract, 
or to protect him from the dangers of an unjust use of those fruits 
by the other party." U. S. v. Addyston Pipe & Steel Co., 29 0. C. 
A 151, 85 Fed. 282, 46 L. R. A. 131. Here no relationship between 
the parties to the contract exists wliich calls for the protection of 
the Fuel Company against the association, by the enforcement of 
the noncompetitive clauses of the contract. The alleged main pur- 
pose of the contract is a provision mainly for the benefit of the as- 
sociation, and incidentally for the benefit of the Fuel Company, 
by enabling it to earn a commission on sales; and the enforcement 
of the noncompetitive clauses of the contract would benefit the 
parties accordingly, but would afford no counterbalancing benefits 
to the public. It is said, however, that the increase in the volume 
of trade, the competition in a larger field of operations, the better 
condition of the product, and the maintenance of reasonable prices, 
resulting from the performance of the contract, benefit the public, 
and justify the partial restraint of trade. But the policy of the law 
looks to competition, as the best and safest method of securing 
these benefits, and not to combinations which restrain trade. It 
is opposed to the methods of combination, and will not suffer com- 
petition to be destroyed under the pretense that the public will 
be better served by combination. In the exercise of the power of 
regulation conferred upon it by the constitution, congress has chosen 
competition, in preference to combination, as the best factor for 
the maintenance of the life and the promotion of the ends of inter- 
state commerce, and has prohibited "every contract, combination 
in the form of trust or otherwise, or conspiracy in restraint of trade 
or commerce among the several states, or with foreign nations," and 
has declared that "every person who shall monopolize or attempt to 
monopolize or combine or conspire with any other person or per- 
sons to monopolize any part of the trade or commerce among the 
several states or with foreign nations, shall be deemed guilty of 
a misdemeanor." Now, it is provided in the contract in question 
that the Fuel Company shall have exclusive control of "the entire 
coal and coke output of the mine or mines operated by each of 
them [members of the association], respectively, on said O. & O. 
Railway, or branches thereof, for Western shipment, for a period 
of not less than five years, ♦ ♦ ♦ except as to such coal as may 
be sold by any member of said coal association to the Chesapeake 
& Ohio Railway Company for the consumption of said railway com- 
pany"; and it is provided further "that the said members of said 
association will not sell or consign any coal or coke bound to points 
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west of their respective mines, except under the terms and condi- 
tions of this agreement, during the period covered by this agree- 
ment," and that the Fuel Company, "nor any of its officers, employes, 
or servants, will, with its knowledge, directly or indirectly, in any 
way, manner, or form, engage or become interested in the buying 
or selling of bituminous coal or coke in competition with the coal 
or coke of any of the members of said Coal Association, except un- 
der the terms and conditions of this agreement." And it is further 
provided that the minimum price shall be fixed by the executive 
committee of the association for "all the various grades of coal and 
coke sold and to be shipped West by the members of said associa- 
tion," and that the Fuel Company "will make no contract for the 
sale of any coal or coke of any members of said association at a 
price lower than such minimum' price to be fixed by such committee." 
And it is further provided "that the Fuel Company shall make a 
monthly report showing the tonnage of the various kinds and grades 
of coal and coke shipped by members of said Coal Association and 
weighed during the month, or weighed during such month though 
shipped during a preceding month, together with an average price 
for each grade or kind of coal or coke so shipped and weighed, 
which average price shall be computed upon the basis of the actual 
price, less gross profits, if any, received for all coal or coke sold, 
and the minimum price, fixed as hereinafter provided, for such 
month, for coal or coke not sold in such month; said report to be 
made not later than the 10th day of each month for all coal and 
coke weighed, or weighed during the previous calendar month. The 
coal and coke shipped and weighed or weighed during such month, 
shall be paid for by said Fuel Company to the members of said Coal 
Association according to the average prices determined as afore- 
said." And it is further provided that the executive committee of 
the Coal Association "shall, not later than the twentieth day of 
each month, flesignate the percentage of the total product of each 
class and grade of coal and coke which they deem best to be shipped 
by each member of said association by rail as aforesaid during the 
succeeding month." Under these provisions the' extent of the pro- 
duction of the mines, the shipment and sale of the product, and 
the making and regulation of the prices thereof, are subject to the 
control of the executive committee of the association. All com- 
petition among the members of the association in the production, 
shipment, and sale of their product is eliminated, and the combina- 
tion enters the Western markets clothed with powers which enable 
it to exercise a large influence in those markets in regulating the 
supply and the prices of coal and coke. These provisions are in 
restraint of trade, and tend to monopoly, within the meaning of 
the act of congress, and render the contract illegal, in so far as it 
relates to interstate commerce. The important question is not 
whether the performance of the contract so far has resulted in actual 
injury to trade, but whether the contract confers power to regu- 
late and restrain trade, upon those charged with its performance. 
The attempt to confer power to regulate and restrain interstate com- 
merce by contract is a usurpation of the functions of congress, and 
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cannot be sustained upon the ground that trade has not in fact 
been injured. It is for congress to determine what regulations of 
trade will best promote the public good. It is the policy of con- 
gress to encourage and promote individual effort. It looks to indi- 
vidual competition, rather than to combinations, for the benefits 
which are to follow and flow from commerce between the states, 
and, in the exercise of its constitutional power, has prohibited all 
combinations which restrain trade. It is for congress to determine 
whether the policy it has adopted shall be maintained as the one 
which will best promote the interests of the country, or whether 
it shall abandon that policy and place the interstate commerce of the 
country in the hands of combinations. But until congress takes 
that course, as long as this act remains upon the statute books, 
it is the duty of the courts to condemn every contract which neces- 
sarily in its performance involves a restraint of trade, although it 
may not extend to the point of a monopoly of all that trade. The 
recent discussion of these questions in the cases of U. B. v. Trans- 
Missouri Freight Ass'n, 166 U. S. 290, 17 Sup. Ot. 540, 41 L. Ed. 
1007; U. S. V. Joint-Traffic Ass'n, 171 U. S. 505, 19 Sup. Ct. 26, 43 
L. Ed. 259; U. S. v. Addyston Pipe & Steel Co., 29 C. C. A. 141, 85 
Fed. 271, 46 L. B. A. 122; Id., 175 U. a 211, 20 Sup. Ct. 96, 44 
L. Ed. 136, render their further discussion here unnecessary. The 
contract in question here, and the combination of the defendants 
thereunder, are in restraint of trade and commerce among the several 
states, and such trade has in fact been restrained in the performance 
of the contract; and the defendants, and each of them, therefore, 
will be enjoined from selling or shipping under this contract coal 
or coke into any state other than the state in which they reside, and 
the contract, in so far as it affects interstate trade and commerce, 
is declared to be void and illegal, and the combination of the de- 
fendants thereunder will be dissolved. 
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(Clrcnlt Court of Appeals, Sixth Circuit November 7, 1900.) 

No. 760. 

YaiTDOB AND PuRCHASBR— Rights of Purchasbr^Rbscission for FRAtnx 
Where a purchaser, before baying property, causes It to be examined for 
himself, in order to verify the representations made by the vendor, and 
nothing is done by the vendor to prevent a full and thorough investigation, 
the purchaser cannot claim that the subsequent purchase was Induced by 
the fraudulent representations of the vendor; but if his examination is 
rendered Illusory and misleading by the bribery of his agent to whom it 
is intrusted, or by other fraud or artifice of the vendor, the contract is 
thereby vitiated, and may be rescinded by the purchaser, who has suffered 
damage thereby. 

Bamb— Ltabilitt of Vbndor— Frauds of,Agbnt. 

An option contract or title bond was executed by an owner of property 
to his agents, who were at the time negotiating a sale of such property in 
his behalf under an agreement that they should have all above a certain 
price received. Such contract was not recorded, nor its existence made 
known to the prospective purchaser, with whom the agents continued and 
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concluded negotiations for the sale, ostensibly as agents for tbe same 
owner, throughout; and In the conclusion of the sale he executed the deed 
to the purchaser and received the consideration. The real purpose of the 
bond was merely to secure the agents In the control of the property and In 
their share of the proceeds, as previously agreed on. Held, that such 
transaction did not terminate the agency, nor relieve the real vendor from 
responsibility for the fraud of the agents by which the sale was induced. 

8. 8ahe— Right op Purchaser to Hbscission— Laches. 

Complainant purchased a large tract of land from defendant, through hlg 
agents, chiefly for its supposed value as coal land; the agents having rep- 
resented it as containing veins of coal of a specified thickness. Before 
purchasing, complainant sent two representatives to verify such repre- 
sentations, the first of whom was bribed by the agents of defendant; and 
through his collusion the second, who was sent principally to determine the 
feasibility of working the mines and getting the product to market, was 
prevented from examining as to the thickness of the veins. On the favor- 
able reports of such representatives, complainant made the purchase. 
Soon after. In preparing to develop the mines, he discovered that the 
representations made by defendant's agents were false, and that the land 
did not contain veins of coal at the opening sufficient to I'ender it of any 
value; but It was nearly five years thereafter before he discovered the 
bribery of his first representative, or the fraud and artifice by which the 
other had been misled, and in the meantime he had made two deferred 
payments on the property. Held that, as his option to rescind the contract 
of purchase did not arise until he had knowledge of the fraud which ren- 
dered his inspection worthless, he was not debarred by laches from 
equitable relief In a suit promptly commenced after such discovery, and 
his payment of the purchase money previously could not be considered an 
election to retain the property; it not appearing that he had been guilty 
of negligence in failing to sooner learn of the bribery of his agent 

4. Principal and Agent— Notice to Agent. 

Notice of facts to an agent Is constructive notice to his principal only 
when It comes to the agent while concerned for his principal, and In the 
course of the very transaction, or so near before it that the agent must be 
presumed to recollect it. 

6. Same— Contract Creating Agency— Option to Purchase Land. 

The execution by the owner of land of an option contract thereon, or 
title bond, does not per se constitute the holder his agent, and he will not 
be bound by fraud or misrepresentations inducing a sale to a second pur- 
chaser, where such contract is only what It purports to be on its face, and 
not Intended merely as a form of agency; and the rule is the same al- 
though it is expected that the contract may be assigned before its expira- 
tion, In case the holder of the option should sell the property. 

Appeal from the Circuit Court of the United States for the Middle 
District of Tennessee. 

This is a bill filed by Russell A. Alger to procure a rescission of the sale of 
a large tract of wild mountain land in Franklin county, Tenn. The defend- 
ants are Mrs. Louie H. Keith, executrix of the last will of John F. Anderson, 
the vendee In the conveyance to Alger; John W. Gonce, who had been the 
owner of the three-fourths Interest In one of the tracts included In the con- 
veyance by Anderson to Alger; and several others, who are sued as heirs and 
representatives of the heirs of John F. Anderson, as a class. The pleadings, 
In substance, aver that the said lands were purchased by complainant through 
O. J. Sheridan and W. J. Green, real-estate agents at Chattanooga, Tenn., do- 
ing business under the name of Sheridan, Green & Co., and that said Sheridan, 
Green & Co. were the agents of said John F. Anderson and of John W. Gonce 
In the sale of said lands to complainant; that said agents made many grossly 
false and fraudulent representations concerning the timber and coal upon sa?d 
lands, and as to the title of the vendor to large and material parts of same; that 
complainant, who lived in a distant state, and never saw said property before 
the sale had been consummated, undertook to verify the truth of the represen- 
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tatfons 80 made, and for this purpose sent one or more persons to examine and 
report upon said property, but that the said Sheridan, Green & Oo., bj tricks, 
frauds, deceits, and artifices, had prevented such an examination as was In- 
tended and desired, and corruptly and fraudulently bribed one A. J. Freer, 
yrho was sent by ^complainant to measure the thickness of reins of coal at the 
entries or openings upon the property, and to inspect and estimate the timber 
upon the surface; that the property was bought upon the faith of the repre- 
sentations so made by the agents of the vendors, and upon the reports of those 
representing complainant, who had either been deceived and misled by the 
active fraud of the agents of the vendors, or corruptly bribed to hide the truth 
and Induce the sale by false reports. It Is then averred that the fraudulent 
and corrupt conduct of said Sheridan, Green Sc Go. in respect to the agents 
upon whom complaioant relied was not discovered until April, 1894; the bill 
being filed In August of the same year. The answer denied all fraud, denied 
that Sheridan, Green & Go. were acting as agents for either the said John F. 
Anderson or John W. Gonce in making said sale, and denied that complainant 
had but recently discovered the alleged frauds practiced upon him by said 
Sheridan, Green & Go. A vast amount of evidence was taken, and the cause 
brought to a hearing before Glark, District Judge, who, in a full and careful 
opinion, found that the averments of the bill were fully sustained, and granted 
a decree for rescission, as prayed. Subsequently and at the same term a re- 
bearing was allowed, and the case opened for proof upon alleged newly-discov- 
ered evidence tending to show that complainant had knowledge of the several 
frauds which he claimed had been practiced upon him several years before 
seeking rescission, and long antecedent to the date of his alleged discovery 
of the bribery of his agents. Much additional evidence was submitted upon 
this aspect of the case, and ui>on a final hearing the former decree was set 
aside and the bill dismissed upon the ground that complainant, after knowl- 
edge, had elected to abide by the transaction, or had been guilty of such delay 
in seeking rescission as to repel him from a qourt of equity, and remit him to 
his remedies at law upon the covenants of his deed, and his action for fraud 
and deceit From this decree the complainant has appealed. Further facts 
will appear in the opinion. 

Albert D. Marks, Floyd Estill, and J. J. Lynch, for appellant 
Frank Spurlock and John J. Vertrees, for appellees. 

Before LURTON, DAY, and SEVERENS> Circuit Judged. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

It will not be possible or profitable to go over in detail the compli- 
cated facts presented by the transcript of the record before us, and 
we shall chiefly advert to such of the more prominent matters which 
involve the substantial merits of the case, stating for the most part 
only those conclusions of fact which we reach from an attentive ex- 
amination of the whole of the evidence. The case resolves itself 
into these several questions: First, did Gen. Alger make the pur- 
chase of the lands in question, induced by false and material mis- 
representations made as to the character and extent of the timber 
and coal on the lands, and as to the title of the vendor to the lands 
included within the boundaries of his deed? Second, were the efforts 
of complainant to verify these representations before concluding the 
purchase frustrated by the artifices of the vendor or his agents, so 
that the fraudulent character of the representations was concealed, 
and false reports by complainant's agents thereby induced? Third, 
were Sheridan and his associates in the sale the agents of the vendor? 
Finally, does the evidence show that after knowledge of the fraud 
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the complainant exercised his option to take the property notwith- 
standing the fraud, or have the lapse of time and other circomstan- 
ces interposed any bar to the maintenance of a bill for rescission? A 
collateral question will be the liability of the defendant John W. 
Gonce to account for that part of the purchase money received by 
him, as the owner of an interest in one of the parcels included in the 
deed of John P. Anderson. 

1. In respect of the first question it may be said that before the 
conclusion of the sale the complainant discovered tiiat the timber 
was not nearly so abundant or valuable as had been represented, 
and we are not satisfied that he w^^s induced to make the purchase 
by reason of any representations in this regard. In regard to the 
representations touching the title of the vendor to the lands sold, it 
is perhaps established that there is a shortage in acreage, the sale 
having been by the acre; but this shortage is not of so material a 
character, nor the fraudulent character of the representations in that 
respect so well made out, as to justify a decree of rescission wholly 
on that account. The remedy upon the covenant of seisin and war- 
ranty will abundantly protect complainant, if pursued, against any 
consequence of such shortage. We may as well say here that the 
court below seems to have based its action wholly upon the ques- 
tion of fraud in respect to the representations as to the coal upon 
the lands, and the learned counsd upon both sides have expended 
their strength mainly upon, the consequences to be deduced from 
the representations and frauds affecting the values of the land for 
coal-mining purposes. The case for rescission must turn here. 
There can be no reasonable ground to doubt but that this land was 
purchased mainly, if not altogether, upon the representations touch- 
ing the existence of workable veins of coal, which were represented 
to show, in entries made.by the vendor, or natural exxx)sures, a thick- 
ness of from 4 to 11 feet. These representations were made in print- 
ed circulars and letters issued by Sheridan, Green & Co., who repre- 
sented themselves as real-estate agents having the land for sale, and 
who addressed themselves to Gen. Alger, then and now residing at 
Detroit, Mich. Gen. Alger was a man of large means, and had been 
engaged in many important business enterprises, chiefiy connected 
with the lumber interests of his state. The time was propitious for 
attracting his attention. The mountain region of Tennessee and 
North Alabama was known to be rich in minerals and timber, and a 
curious spirit of wild speculation in such lands was then prevailing, 
which led to much ultimate disaster to many of those who came 
under its influence. O. J. Sheridan and his partner had been resi- 
dents of Michigan, and acquainted with complainant's speculative 
tendencies. Hence they addressed him, as a possible purchaser. 
He replied, making inquiries as to price, terms, etc. At this stage 
of the case another Michigan man, to some extent an acquaintance 
of the complainant, was utilized for the purpose of inducing a sale 
to him. This was one E. J. Lynn. Sheridan and Green, conclud- 
ing that Lynn's acquaintance might be of value, secretly interested 
him in the -commissions or profits to be made in case of a sale. 
Lynn's connection with them was not at once disclosed.' He was 
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for a time held out 843 himself a probable purchaser, and an oral 
option given him. Lynn "dropped in" on Gten. Alger, accidentally, 
according to the color given the interview, and told the general of 
this body of land, and fixed his attention upon it. Finally the com- 
plainant determined to investigate the matter, being attracted at 
first by the vast quantities of valuable timber represented as stand- 
ing upon it. He sent, for this purpose, one A. J. Freer to go over 
the land and report as to the representations made touching its tim- 
ber and coal. Sheridan and his associates were notified that Freer 
would go down as the agent of complainant, and that complainant 
would be largely governed by his report. Without going into de- 
tails, it is enough to say that Freer made glowing reports, both writ- 
ten and oral, to complainant as to the thickness of the coal veins 
exposed in the old entries and otherwise. He professed to have 
measured several veins which showed a thickness of solid coal of 
from 4 to 11 feet, and made a detailed report from entries made at 
the time and on the ground in a memorandum book. His timber 
report was, however, not particularly favorable, and the preponder- 
ance of evidence indicates that the timber value cut no material 
figure in inducing the further action of the purchaser. The report 
as to coal was, however, alluring. Veins of good coal, running from 
4 to 11. feet, within a very short distance of a railroad giving a 
market at Chattanooga and Naehville, offered a great inducement to 
any one with capital. But complainant was not a coal man. His 
field had been timber. Still, here was a most attractive investment. 
In this situation, he induced one 0. W. Shipman, a friend, who was 
a coal operator, to go down and look at the possibilities for a suc- 
cessful coal-mining enterprise. Shipman went. Freer went with 
him, as did Sheridan, the diief engineer of the deal. The old entries 
were visited. These were rude and not extensive. They had been 
made by the vendor, John F. Anderson, for local purposes in part, 
but chiefly to develop the possibilities of the property. They were 
the places theretofore examined by Freer, and the thickness of the 
coal vein had been measured and reported by him. When Shipman 
made his examination, it was found that water had accumulated in 
the bottom of the entries. Sheridan expressed great regret at this, 
as Shipman was unprepared to explore them in this condition. The 
result was that no examination of any value was made. In one 
entry a measuring stick was put down in the water until it rested 
on the bottom, which was represented by one of the laborers present 
as corresponding with the bottom of the vein exposed above the wa- 
ter. Measurements thus obtained corresponded with Freer's mem- 
orandum, and his report thus supposed to be verified. In other in- 
stances, Shipman simply looked at the openings and their relation 
to the railroad, and called upon Freer and Sheridan for information 
as to the thickness of the vein, as shown by Freer's former investiga- 
tion. The prime purpose in sending Shipman was not so much to 
verify Freer's report as to the existence of workable veins of coal, 
as to report upon the facilities for mining and marketing the prod- 
uct. These openings were upon the side of the mountain, and 
Shipman was pleased with the accessibility of the coal, the markets. 
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and the transportation outlook, and so reported. The sale was con- 
cluded. The price aggregated |103,728. Of this amount, |51,364, 
or one-half, was paid in cash. For the remainder notes were made, 
payable in one, two, and three years from date, — all payable to John 
F. Anderson, the ostensible vendor. A warranty deed was executed 
and delivered, the title having been made satisfactory to the coun- 
sel representing complainant. The deed was dated March 14, 1889, 
but executed March 21, 1889. The price was paid and notes exe- 
cuted March 21, 1889. For the purpose of determining how best the 
property might be developed, Mr. O. S. Shipman in 5ie summer of 
that year put a small force at work in developing the old entries and 
certain other exposures. In a short time it was shown that there 
was not a vein of coal on the property much exceeding 12 inches in 
thickness, and that the property was worthless for mining purposes. 
2. How did this imposition come about? The proof makes it 
most evident that A. J. Freer at some stage of the negotiations was 
bribed by those engaged in making the sale. Just at what stage 
does not clearly appear, but certainly before the bargain was con- 
cluded. The property had been listed for sale by John F. Anderson 
under an agreement by which the agents were to receive all that 
they could obtain over |5 per acre. Subsequently, the vendor re- 
duced his price to $4. We do not stop here to consider the contract 
for a sale to Sheridan, Green & Co., executed while the negotiations 
were pending, further than to say that the effect of that will be con- 
sidered when we come to deal with the question of John F. Ander- 
son's responsibility, as vendor, for the representations and frauds of 
O. J. Sheridan and those associated with him. The property was 
offered by Sheridan, Green & Co. to complainant at |7 per acre. This 
would make a commission or profit of |44,412 for the agents. To 
affect the conduct and action of A. J. Freer, the agent of complain- 
ant, Sheridan and Green and Lynn offered him one-third of the 
sum to be earned by the sale to Gen. Alger. This he accepted. 
The effort to show that he was given this interest, not to color 
his reports, but as blackmail demanded by him as the price for 
not actively advising against the purchase, is not even color- 
able. The distinction is not tangible. The fact remains that Freer 
was promised a share in the spoils in case a sale was made to com- 
plainant. When it was consummated he received |13,373.28 from 
Sheridan and associates, as the price of his services to them. Freer's 
report of the measurements of the exposed coal in the old Anderson 
entries was the report upon which complainant acted. That report 
he regarded as a verification of the representations made to him by 
Sheridan & Co. Now, it is satisfactorily shown that his measure- 
ments included interposing strata of slate and shale. Thus, one of 
the entries reported as showing a 48-inch vein of coal was made up 
of coal 12 inches, slate and shale 24 inches, topped with another vein 
of coal of 12 inches. This interposed slate is shown to have been 
premeditately painted by a wash of coal dust and water so that a 
casual observer would be misled.* To prevent discovery by Shipman, 
the bottom of the entry at the breast of the vein was deepened so 
as to indicate that the vein was growing thicker. This was allowed 
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to fill with water, bo that the exposed coal above the water extended 
presumptively to the bottom of the entry. The water was deliberate- 
ly accumulated so as to prevent Shipman from discovering the arti- 
fice, and the vein was represented as extending to the bottom. By 
tricks and artifices Shipman was thus induced to rely upon Freer's 
statements as to thickness of that and other openings shown to him. 
By these diabolical schemes and artifices, the purpose of the com- 
plainant to verify the representations of the sellers' agents before 
buying was frustrated, and he thereby misled into paying a very high 
price for lands which have no great intrinsic value for either coal 
or timber. If the complainant investigated for himself, and noth- 
ing had been done to prevent his investigation from being as full 
and thorough as he desired, he could not say that he had purchased 
in reliance upon the representations of the sellers. Farrar v. 
Churchill, 135 U. S. 609, 615, 10 Sup. Ct. 771, 34 L. Ed. 246; Clark v. 
Reeder, 158 U. S. 505, 523, 15 Sup. Ct. 849, 39 L. Ed. 1070; Mining Ca 
V. Watrous, 9 C. 0. A. 415, 419, 61 Fed. 163. But if a full and thor- 
ough investigation was prevented by artifice, practiced for the pur- 
pose of making the investigation illusory and the results misleading, 
it cannot be said that the vendor's responsibility for the truth of 
material repiresentations is in anj degree affected by the investiga- 
tions thus rendered valueless by his own active intervention. So, 
if the agent of the buyer, intrusted to investigate and verify the sell- 
er's representations, collude with the latter, and thus betray his 
trust, no ground remains for failing to hold the seller to the most 
rigid responsibility for any sale induced by such practices. Any 
gratuity given to an agent of the buyer by the seller for the purpose 
of influencing the execution of his agency vitiates a contract which 
is subsequently made by the agent, as presumptively made under 
that influence, or subsequently made by the buyer himself, if in any 
material degree effected through the influence of the corrupted agent. 
Caty of Findlay v. Pertz, 31 U. S. App. 341, 13 0. O. A. 559, 66 Fed. 
427. In this case we need not consider how far the option of rescis- 
sion arises upon mere discovery of the corruption of an agent, inde- 
pendent of any actual damage to the principal. The fidelity of Freer 
to complainant was presumptively affected by the interest given 
him, dependent upon a sale consummated. That he concealed and 
misrepresented the facts, and actively aided in misleading and de- 
ceiving Shipman, who might have discovered the worthless character 
of the coal veins he sought to examine, admits of no doubt. 

3. How far is John F. Anderson answerable for the representations 
and fraudulent devices and artifices practiced upon the complainant? 
The defendants say that Sheridan and Green were vendees under 
Anderson, and were dealing on their own account in selling this prop- 
erty, and that Anderson only made the deed because he held the legal 
title and at their direction. This property was placed in the hands 
of Sheridan and Green, as real-estate agents, by John F. Anderson, 
December 8, 1888. His agreement was to give them all they could 
realize over |5 per acre, as their compensation for finding a purchas- 
er. Subsequently this was changed to all they could get over f4 
per acre. December 10, 1888, Sheridan, Green & Co. prepared and 
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issued a circolar offering the lands for sale, and mailed this to Gen. 
Alger, writing him at the same time. December 24th complainant 
replied, asking particulars, and saying he would send a man down to 
look at it, if it was not too late. Several letters followed. In one, 
of January 7, 1889, Sheridan, Green & Co. wrote that: 

"The aggregate thickness ol the three veins of coal is about fourteen feet 
when opened, and they become more heavy as they are developed. Three 
miles in a direct line from where one of tiie openings has been made, the 
outcropping Is eleven feet thick, and about four thousand acres of land is 
underlaid with the vein." 

In the same letter they said: 

"You will ask, 'Why has It not been developed long ere this?* We reply 
that the owner has held it upwards of fifty years, and his pet hobby has been 
to develop it himself. • • • Were It not for the fact that the owner has 
to have the money, and that money is hard to command here* you could not 
purchase the land for $20 per acre." 

January 9, 1889, complainant acknowledged receipt of above letter, 
and asked for **a legal refusal of this property," and, if it was as ex- 
pected, he would take it. The price asked by these agents from Gen. 
Alger was |7 per acre. Just at this point in the negotiations, fiheri- 
dan. Green & Co. became apprehensive that their agepcy might be 
revoked or the price raised by their jHincipal if he should discover 
the price they were about to obtain, and the large compensation they 
would thereby earn. To guard against this, they consulted counsel, 
and under his advice procured an option for 60 days at |4 per acre, 
agreeing to pay one-fourth cash within that time, and give lien notes 
for the remainder. For this option they offered |500, and to forfeit 
same if they did not make the cash payment within 60 days. Ander- 
son accepted this proposition, and gave a title bond, obligating him 
to make title to them if within 60 days they paid one-fourth of the 
price in cash, and to make a deed and deposit it in escrow so soon 
as a survey could be made. He further agreed, that he "would not 
offer the land for sale to any person whatsoever, or tell the price at 
which I sold, until after the sixty days have passed." "I agree 
further to tell any person who may call to see me about the land, oi' 
write about it, that you have purchased it, and that I understand 
your price is ten dollars per acre." 

The contention of defendants is that these agreements operated as 
a revocation of the former relation of agency, and that thereafter 
Sheridan, Green & Co. were acting for themselves, as the equitable 
owners of the land, and were no longer the agents of John F. An- 
derson for its sale. Conceding, for the purpose of the case, that a 
bona fide sale, by title bond, would operate as a revocation of any 
former relation of agency, as between the principal and his agent, 
such revocation would not be effectual as to third persons who con- 
tinued to deal with knowledge of the original agency, and without 
knowledge of its revocation. The revocation of an agency does not 
take effect, as to third persons, until made known to them. 'Ter- 
sons who deal with an agent before notice of the recall of his powers 
are not affected by the recall," Hatch v. Coddington, 95 U. S. 48, 
56, 24 L. Ed. 339, 341; Johnson v. Christian, 128 U. S. 374, 381, 9 
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Sup. Ct. 87, 32 L. Ed. 412. This is but an application of the known 
maxim of the law that, when one of two innocent persons must suf- 
fer, he shall suffer who by his own conduct or silence has misled the 
other. It is true that Gen. Alger did not at this time know who 
was the owner for whom Sheridan, Green & Co. professed to be act- 
ing at the date of this revocation. He did know, however, that they 
were acting only as agents for an undisclosed principal, who was the 
owner of the property. Who that principal was, was disclosed later, 
and while they still professed to be acting as his agents. Neither the 
option contract nor title bond was ever put to record, and neither 
was ever disclosed to complainant. During the subsequent investi- 
gations which complainant set on foot to verify the antecedent fraud- 
ulent representations of Sheridan, Green & Co., while confessedly the 
agents of John P. Anderson, complainant's agent, A. J. Freer, was 
corrupted; and his other agent, Shipman, was prevented from mak- 
ing any thorough examination by the artifice of flooding the entries. 
Being thereby induced to rely upon the statements of Freer and 
Sheridan, both of whom went with him to the coal openings, as to 
the thickness of the veins, he repeated to John F. Anderson, at his 
house, these representations, who then confirmed and adopted them 
by saying that he had worked two of the veins for 20 years, and that 
they were from "four and one-half feet, and upward," in thickness. 
More than this, when complainant, still later, sent his Michigan at- 
torney, Col. John Atkinson, to Tennessee, to investigate the title, 
Atkinson was introduced by Sheridan to John F. Anderson as the 
owner. Anderson did not then, nor at any other time, disclose that 
he had theretofore sold the land to Sheridan and Green, but, on the 
contrary, proceeded to point out some of his corners and lines, and 
held himself out as owner and vendor. Col. Atkinson says upon this 
point that, while he does not recall any express statement by Ander- 
son that he was the person selling the lands to Gen. Alger, ''Ander- 
son pointed out the lands lAich he said he owned, and which General 
Alger was purchasing, and I dealt with him as the seller. The deed 
ran from Mm to General Alger." The whole tenor of the evidence 
satisfies us that, from the inception of the negotiations to the de- 
livery of the deed, Sheridan, Green & Co. held themselves out as the 
agents for the owner, and, before they were closed, introduced John 
F. Anderson as the owner whom they represented, and that John F. 
Anderson knew that they were so holding themselves out, and that 
he confirmed this by his silence, and his conduct in representing 
himself as the owner and seller for whom they were acting, both to 
Shipman and Col. Atkinson. Upon the whole of the evidence, we 
reach these conclusions: First. That Sheridan, Green & Co. were, 
in no bona fide sense purchasers from Anderson of this property. 
They were impecunious, and confessedly had no intention to become 
the buyers. This, we are satisfied, John Anderson knew, and that he 
and they r^arded and treated the option contract and title bond as 
a mere form of agency adopted to secure to the agents the control of 
the negotiations, and all that could be realized for the lands above 
f4 per acre. Doggett v. Emerson, 3 Story, 700, 7 Fed. Cas. 804; 
Mason v. Crosby, 1 Woodb. & M. 342, 16 Fed. Cas. 1016; Hough v. 
105 F.-g 
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Richardson, 3 Story, 659, 12 Fed, Gas. 566; Clark v. Reeder, 158 
U. S. 505, 15 Sup. Ct. 849, 39 L. Ed. 1070. Second. If the title 
bond and option contract were good-faith transactions, they did 
not operate as a revocation of the previous authority of Sheridan, 
Green & Go. to sell as agents as to this complainant, because he was 
led by the conduct and silence of all parties to continue negotiations 
in the full belief that they were still acting for John F. Anderson as 
the owner and seller. Hatch v. Coddington, 95 U. S. 48, 56, 24 L. Ed. 
339; Johnston v. Christian, 128 U. S. 374, 381, 9 Sup. Ct. 87, 32 L. Ed. 
412. Third. The contract was one negotiated by Sheridan, Green & 
Co., assuming to be acting for John F. Anderson. He adopted the 
sale made by them, and whether they had been antecedently author- 
ized to make the sale for him is of no moment. He accepted the 
benefits of the sale; made the deed as vendor and owner. He there- 
by ratified this act, and takes with th^ benefit all of the burdens. 
He thereby becomes responsible for any representations and frauds 
practiced by them by which the sale was induced. 2 Pom. Eq. Jur. 
909; Mechem, Ag. 148. 

4. Has the complainant, with knowledge of the fraud perpetrated 
upon him, elected to abide by the transaction notwithstanding the 
fraud? The deed was executed March 21, 1889. The complainant 
discovered the thinness of the coal veins, and the consequent worth- 
lessness of the property for coal-mining purposes, as early as the 
summer of 1889. His deferred purchase-money notes matured in 
1890, 1891, and 1892, and were paid as they matured. This bill was 
not filed until August, 1894, — something more than five years after 
the transaction. No statute of limitations has barred the suit, and 
none has been relied upon. The defense is that by the retention of 
the property, and the payment of the deferred purchase-money notes, 
the complainant has elected to hold onto his bargain. To avoid the 
prima facie effect of this delay in seeking rescission, the bill, in sub- 
stance, avers that in purchasing the propitty complainant was mis- 
led and deceived by the reports of his agent, A. J. Freer, as to the 
coal deposits, and that he did not discover the corruption of this 
agent until the spring of 1894, and that he then caused this bill to 
be filed. The defendants deny this, and aver that he made the dis- 
covery of Freer's bribery shortly after he bought the property. Upon 
this issue a great mass of evidence has been submitted and upon this 
issue the result must turn. To prove knowledge and an election to 
stand by the bargain, defendants have relied, among other tlnajrs, 
upon a letter from Gen. Alger, of March 21, 1889, to Sheridan, Green 
& Co., in which he said that he was "in receipt of a letter from your 
place informing me that the coal on the land I have purchased is 
not a regular vein, but is simply in pockets; that it has been proven 
so; and that it is notoriously known as being not a regular vein of 
coal, and that is the reason why it has never been worked. Of course, 
if I have been 'salted' in this way, I do not care to increase my invest- 
ments there, but will let it stand and get out of it what I can." 
Complainant had not purchased this property alone, nor chiefly, upon 
the representations of the vendor and his agents. He had under- 
taken to verify their representations by an investigation. Freer pre- 
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tended to have gone into the entries and to have measared the ex- 
posed veins of coal, and his reports to complainant confirmed the 
statements made by Sheridan, Green & Ck>. The property had, there- 
fore, been purchased upon the report of Freer, which confirmed all 
that had been represented. Having bought upon his own investiga- 
tion, the option of rescission did not arise, unless his agent had been 
corrupted, or the investigation otherwise rendered deceptive and 
illusory by some active fraudulent conduct of the vendor. There is 
no pretense that at the date of this letter complainant had any rea- 
son to doubt the truth of Freer's reports confirming the specific state- 
ments of the vendor's agents in respect to the thickness of the veins, 
as exhibited in the vendor's entries. Neither did the discovery made 
by Shipman in the smnmer of 18S9 as to the worthlessness of the 
property as a coal-mining property give complainant an option of 
rescission. Having bought upon his own investigation, he had no 
right to demand rescission unless it could be made to appear that 
that investigation had been made illusory through the fraudulent 
conduct of tte vendor. Freer had for many years been his trusted 
agent in the examination of timber land for him, and complainant 
had reason for reposing absolute confidence in his honesty and 
integrity. Freer was not a coal miner. But it was reasonably sup- 
posed that he could measure the thickness of a vein of coal, and 
could be relied upon to do that with care, and to make a truthful 
report. Shipman was an expert. But his investigation was de 
feated, as we have elsewhere shown, by the fraudulent artifices of 
blowing up the bottom of the entries and flooding them so as to make 
access difficult, and give to the coal exposed the appearance of a 
vein extending from the bottom of the flooded entry. While his 
development work done in the summer of 1889 demonstrated that 
slate and shale were interposed between two thin veins of cqal, 
and that coal, slate, and shale had been measured together as coal, 
yet he supposed, from confidence in Freer's integrity, that he had 
been simply misled into mistaking slate for coal, or careless in his 
measurements. This, too, was the view taken by complainant at 
that time. The means whereby complainant's investigation, through 
Freer and Shipman, had been frustrated, and a worthless property 
imposed upon him, did not come to light until long after the dis- 
covery of the thinness of the veins of coal. Until he should discover 
that his agents had been bribed or deceived by tlie fraudulent arti- 
fices of the vendor, complainant had no option of rescission. It is 
not for defendants to say that the vendee's confidence in Freer was 
misplaced, and that he should have sooner suspected his want of 
fidelity, and sooner discovered his treachery. Ck)mplainant knew 
that Freer was not an expert in coal mining. But he believed he 
was incorruptible. It was easy, therefore, to believe, as both com- 
plainant and Shipman did, that he had mistaken shale and slate for 
coal, and measured all together, until other facts came to light in- 
compatible with an honest mistake. But not until much later did 
any of the facts come to light which indicated that confidence in 
Freer had been misplaced. 
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It is next sought to fasten constructive knowledge of Preert brib- 
ery upon complainant through the disclosures made in an equity 
suit in the state chancery court, at Chattanooga, between O. J. 
Sheridan and his partner, W. C. Green. Green and Sheridan fell 
out over the money paid Freer, and Green claimed Sheridan was 
wrongfully holding f 13,377.28, received as part of the firm's share of 
the sale to Alger. Sheridan claimed that this sum had been paid 
to Freer for his services in selling Anderson's land to Gen. Alger, 
and that the payment had been made with the knowledge and ap- 
proval of Green. This Green denied. The facts were established 
as claimed by Sheridan, who filed in that suit Freer's receipt for an 
unnamed sum "in full of his interest in profits of the sale" to Gen. 
Alger of the Anderson lands. Sheridan wrote to Gen. Alger about 
this suit, and represented Green as claiming more than his share 
of the spoils, but in no way intimated that the disagreanent con- 
cerned a payment made to his agent. Freer. None of the newspaper 
notices of the suit disclosed this feature of the litigation, and neither 
did the pleadings. The use which Sheridan had made of the money 
which Green sought to have accounted for only came to light in the 
evidence filed in 1890 and 1891. Complainant did not learn of the 
facts thus disclosed by that litigation until 1894. He was not a 
party to the suit, and is not, therefore, to be charged with construc- 
tive notice. To the testimony of O. J. Sheridan that he in the sum- 
mer of 1889 told Gen. Alger of his payment to Freer, and that the 
general expressed his gratificatit>n that Freer had been thus gener- 
ously dealt with, we can attach no importance. It is denied by Gen. 
Alger with indignation, and is incredible in Itself. Neither can we 
attach any credit to Sheridan's evidence that he told Shipman of his 
payment to Freer in May, 1889. The deposition in which this was 
deposed to was taken in February, 1898. By stipulation it is agreed 
that Shipman was then non compos mentis, and had been since 1897, 
and that he died in February, 1898. Hence he could not be called 
to show when and how he first learned of Freer's bribery. But in 
1895 Shi^mian gave a deposition touching his development work done 
in the spring and summer of 1889, in which he states that there was 
nothing developed which indicated Freer's corruption, and that he 
"told General Alger that he must have made a mistake and measured 
the block bond for coal." This disposes of the effort to show that 
Sheridan had in May previous told Shipman of his bribery of Freer. 
But it is said that in March, 1890, Shipman learned of this matter 
through a meeting between himself, Sheridan, Judge Moon, and oth- 
ers, touching another land deal, in which Freer's treachery to Alger 
was discussed, and the story related by some of those present, and 
that this was made the basis for excluding Sheridan from any inter- 
est in the new deal. It may be that Shipman there and then learned 
of Freer's corruption, though the evidence is not clear or satisfactory. 
But, if he did, his knowledge was not the knowledge of complainant. 
His relation to complainant was limitec* to the single matter of in- 
vestigating the coal deposits on this land before the purchase. At- 
terwards he was again employed in doing some development work 
preparatory to mining operations. This latter matter was also con- 
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eluded long before March, 1890, and his agency for that purpose was 
at an end. Neither did he represent complainant in the proposed 
new deal for another body of lands, which Sheridan was endeavoring 
to engineer. Shipman, Milliken, and some others were, but not 
(Jen. Alger. Gen. Alger had been solicited by Shipman to take an 
interest in the proposed new deal. He at once declined to have any- 
thing to do with any scheme in which Sheridan was concerned. 
Aside from any knowledge that Sheridan had bribed Freer, he had 
abundant reasons for such an attitude, in the worthless character of 
the lands which he had been induced to buy through Sheridan. It 
is possibly true that Shipman desired to get Sheridan out of the new 
deal, hoping that in such an event the general might be yet induced 
to try mountain lands again. Still, Shipman did not represent him; 
could not bind him by things he said or anything he should learn in 
his efforts to exclude Sheridan. Notice of facts to an agent is con- 
structive notice to his principal only when it comes to the agent 
while concerned for his principal, and in the course of the very 
transaction, or so near before it that the agent must be presumed to 
recollect it. Notice after the agency has terminated will not, ordi- 
narily, affect the principal. Nor is a principal bound by any sub- 
sequent narration of a past occurrence. "The reason is that the 
agent to do the act is not authorized to narrate what he had done, 
or how he had done it." Packet CJo. v. Clough, 87 U. S. 528, 22 L. 
Ed. 40&. 

Evidence of declarations of an agent as to the past transactions 
of his principal are inadmissible, as mere hearsay. Goetz v. Bank, 
119 U. a 551, 7 Sup. Ct 818, 30 L. Ed. 615. But it is said that at 
some time Gen. Alger did learn from Shipman the fact of Freer's 
bribery. This he admits in his second deposition. But when was 
this? Ihe complainant in 1893 employed Col. John Atkinson to in- 
vestigate his title and bring suit to obtain a rescission, upon the 
ground that the vendor had knowingly and fraudulently included 
lands in his deed to which he had no title, or, failing rescission, to 
obtain relief upon the covenants of the deed. For the purpose of 
starting such a suit, the firm of Marks, Fitzpatrick & Lyndi, law- 
yers, in Franklin county, Tenn., were retained by Col. Atkinson* 
The deed did not show a sale by the acre. To ascertain the facts in 
this respect, Judge Moon, at Chattanooga, was consulted, as prob- 
ably having knowledge. He advised counsel of the suit between 
Sheridan and Green, and that they should examine that record. 
This was done in April, 1894. Freer's want of fidelity was. then 
disclosed, and a synopsis of the evidence was prepared and submitted 
to Ez-Gov. Sherwood, the local agent for complainant. This was 
May 11, 1894. This document was placed in the hands of Col. At- 
kinson by Sherwood, and communicated to Gen. Alger by Col. At- 
kinson. Col. Atkinson testified that this was the first information 
which reached him of Freer's treachery, and that when he commu- 
nicated it to Gen. Alger the latter refused to credit it, until a photo- 
graph copy of Freer's receipt, filed in the case of Sheridan v. Green, 
was shown him, and that thereupon this bill was filed so soon as it 
eould be prepared. Much comment has been made upon ibe vague- 
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ness and uncertainty of Gen. Alger in this matter of the date when 
he acquired knowledge of Freer's treachery. It must be admitted 
that Gen. Alger is not what lawyers call a "good witness." We do 
not know that this is to his discredit. His memory of dates is bad. 
He admits it, and his whole evidence indicates it. It appears in 
matters about which he could have had no interest in simulating. 
Thus, the date when Col. Atkinson learned of Freer's bribery, how he 
acquired his knowledge, and the date when he communicated this 
knowledge to Gen. Alger, is a date fixed almost to a demonstration 
by the testimony of Mr. Koy Fitzpatrick, of Winchester, Tenn., and 
that of Col. Atkinson himself. Still, Gen. Alger was quite uncertain 
as to the year when Col. Atkinson had come to him with the synop- 
sis of the evidence from the record in the suit of Sheridan. v. Green, 
and the photographic copy of Freer's receipt, filed in that suit. We 
acquit him of all intentional concealment, and credit him with an 
exhibition of conscience, which, under temptation, refused to be 
certain about dates. The explanation is, in part, that the complain- 
ant was a man of many affairs, and was in the habit of intrusting 
their management and details to agents. He depended upon their 
vigilance, their fidelity, their memories, and did not burden himself 
with details. This Anderson deal he placed in the hands of his at- 
torney. Col. Atkinson, when he found reason to believe that his title 
was defective, and there he left it. This, we deduce from his evi- 
dence, is a just explanation of this inattention to dates. The sum 
of all to be deduoed from his two depositions is this: That both 
Shipman and Col. Atkinson talked to him about the bribery of 
Freer. He cannot be certain whether he was first told of it by Ship- 
man or Atkinson, but probably the latter, though their communica- 
tions came to him very closely together. When this question be- 
came important in the course of the evidence, Shipman was inca- 
pable of testifying, as we have before explained. But for this mis- 
fortune, we might have had a statement as to when and how he first 
learned of Freer's treachery. The point is, however, sufficiently 
cleared by the evidence of Col. Atkinson, who states that he informed 
Gen. Alger of the disclosure appearing in the suit of Green v. Sheri- 
dan in May, 1894; that complainant then manifested surprise, and 
refused to credit the story until confronted with a photographic 
copy of PYeer's receipt, taken from that suit. We conclude, upon all 
the evidence, that this was the first knowledge which came to com- 
plainant which gave him the right to elect whether he would rescind 
the contract of sale or abide by his bargain. 

In the case of Mining Co. v. Watrous, 9 C. C. A. 415, 61 Fed. 163, 
186, we had occasion to consider the kind of knowledge which is 
neceissary to put a vendee to an election. W^e then said: 

"When a purchaser acquires knowledge that he has been defrauded, he has 
an election of legal remedies. He may keep the property and sue for damages, 
or repudiate the contract and demand rescission. These remedies are not 
concurrent, but inconsistent, and the adoption of one of necessity excludes the 
other. The rule is well settled in equity that after knowledge of the fraud the 
party must, within reasonable time, make an election as to whether he wiU 
affirm the trade, notwithstanding the fraud, or offer to restore the property 
and demand the return of his purchase money. If, after the knowledge of the 
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ftictB which entitle him to rescind, he deal with the property as owner, it is 
evidence of acquiescence, and an affirmance of the contract" 

In that case, as in this, the vendee at an early day learned that he 
had made a prodigiously bad bargain, and that things were not as 
had been represented. In that case, as in this, the property had been 
bought after an investigation which seemed to verify the representa- 
tions of the seller. In that case the agent of the buyer took his own 
samples from places of his own selection in the silver mine which 
was the subject of the sale, and the property was bought upon the 
result of an analysis of the samples thus taken. The mines soon 
proved worthless. But no right of rescission arose unless the sam- 
ples had been "salted" by the vendor so as to make them nonrepre- 
sentative of the ores of the mines. Until evidence that the samples 
had been tampered with by the vendors could be secured, there was 
no ground for filing a bill for rescission. We said: 

"Without evidence that his samples had been tampered with by defendants, 
he had no Isnowledge of facts entitling him to rescission. Knowledge of their 
guilty complicity in the intrusion of metallic silver was and is the knowledge 
i upon which the option of rescission arose." 

I We also said: 

' "Neither rumors nor suspicions required an election. Either would demand 

diligence in effort to discover the truth, for, after facts are Itnown, calculated 
I to excite suspicion, laches would be imputed if there was negligence in In- 

i qoiry." 

This is the law applicable to the case in hand. Knowledge that 
the investigation undertaken by complainant had been thwarted by 
the fraudulent artifices of the vendor was the knowledge upon which 
the option of rescission arose. It is not made clearly to appear just 
at what stage of the negotiations Freer was corrupted. Most likely 
it occurred between his two visits to the property. It is not impos- 
sible that on his first inspection of the old openings upon' the prop- 
erty he was deceived by the painted slate, and ignorantly measured 
a stratum of slate or shale with two thin veins of coal, one above 
and one below the shale. It is also possible that his corruption 
came about through his own initiative after the first inspection and 

I after his first report to Gen. Alger. But all of this is immaterial 

if before the conclusion of the purchase he was given an interest 
which was in conflict with his duty to Gen. Alger. One thing is 

I clear: Be was bought before his second inspection of the property. 

i Whether he then discovered the artifice by which his former investi- 

gation had been thwarted, if in fact he had ever been deceived, is not 
vital. He might have done so if his fidelity had not been in the 
meantime shaken. Gen. Alger was thereby deprived of the vigilant 
observations of an honest agent, and through confidence in him the 
discoveries which might have come from a thorough investigation 
by Shipman, who was an expert, were in all probability completely 
thwarted. In such a situation the right of rescission arose when it 
was discovered that the inspection and investigation which complain- 
ant undertook to mal^e, and upon which he relied, had been frus- 
trated by bribery and other fraudulent schemes adopted to make 
such investigation worthless. That he did not discover the facts 
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which entitled him to rescission sooner is in part due to tfie fact 
that complainant resided in a distant state, and in part to the secret 
and pernicious character of the frauds perpetrated upon him. His 
confidence in Freer was known. Advantage of that was taken. His 
loyalty to and faith in Freer were only shaken when confronted with 
his receipt. The case is one of actual fraud, involving deep moral 
turpitude. Neither is it one in which the vendor's liability is purely 
constructive, for there are circumstances tending to show that the 
vendor was to some extent aware of the artifices resorted to in 
dressing up the entries to present a false appearance, though he was 
probably unaware of the bribery of Freer. In such cases courts of 
equity will look with some indulgence when the defense is laches 
or acquiescence, and require very clear evidence that the defrauded 
party has assented after full knowledge of the fraud and his rights 
in -the matter. Mclntire v. Pryor, 173 U. S. 38, 43, 19 Sup. Ct. 352, 
43 L. Ed. 606; Saxlehner v. Fisner & Mendelsohn Co., 179 U. 6. 

19, 21 Sup. Ct. 8, 45 L. Ed. . The evidence does not satisfy us 

that there has been either such laches in discovering the fraud, or 
such an election to abide by the bargain after full knowledge of the 
facts upon which the option of rescission depended, as should now 
prevent full relief. 

5. We now come to the question of the liability of the defendant 
John W. Gonce. One of the tracts of land included in the deal of 
John F. Anderson to the complainant was a body of between 4,000 
and 5,000 acres, known as the "Gray Grant." This tract in 1888 
was owned by John F. Anderson, John W. Goniee, and others, as 
tenants in common. For the purpose of partition it was sold under 
a decree of the chancery court for Franklin county, and bought by 
John W. Gonce, to whom the sale was confirmed. At the sale there 
was an agreement between Gonce and Anderson that the latter 
might share in the purchase to the extent of one-fourth, upon pay- 
ing that proi)ortion of the cash payment required by the decree of 
sale, and of each of the deferred purchase-money notes to be execut- 
ed by Gonce. John F. Anderson was the grandfather of John W. 
Gonce, and they were near neighbors. Anderson neglected to avail 
himself of his right to join in the purchase, but claimed to be the 
equitable owner of a one-fourth interest in this land, subject to the 
payment of one-fourth of the price which Gonce was to pay, and for 
which Anderson was bound as Gonce's surety upon his purchase- 
money notes. When Anderson listed his own lands for sale with 
Sheridan, Green & Co., he probably included this Gray tract, though 
this is not clear. January 11, 1889, when he gave to Sheridan, 
Green & Co. the option contract before mentioned, he included this 
Gray tract in the description of those lands which he obligated him- 
self to sell to them if they should exercise the option of buying. 
John W. Gonce denies that he ever authorized his grandfather to 
thus list his interest in this land with Sheridan, Green & Co., or 
that he ever authorized its inclusion in the option contract or title 
bond given them; and there is no evidence whatever justifying us in 
finding that either act was done by any arrangement, agreement, or 
understanding between them. Some time after this bad been done, 
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Oonce learned, through A. J. Freer, who was inspecting the Ander- 
son lands for complainant, that the Anderson title bond included the 
Gray land. He at once told Freer that this was without authority, 
and that the land was his, and was not for sale. This was repeated 
to Sheridan, who at once visited Anderson and demanded an expla- 
nation, and was assured that Gonce, as a grandson, would ratify his 
action. • Gonce was sent for, and urged to allow this land to go into 
the proposed sale to Sheridan, Green & Go. He did not prove as 
manageable as anticipated. Sheridan threatened to hold the old 
man liable upon his title bond if he did not straighten the matter 
out. Thereupon the grandmother joined in appealing to Gonce to 
protect his grandfather. He refused absolutely to adopt, anything 
his grandfather had done, but did agree to sell to his grandfather his 
interest at f 4 per acre, and gave a written contract to John F. An- 
derson obligating himself to make him a quitclaim deed if within 
40 days he should elect to buy and pay one-fourth cash; balance, 
with interest, in one, two, and three years. This contract was made 
and delivered February 8, 1889. Gonce testifies that he then sup- 
posed that Sheridan, Green & Co. were dealing with John F. Ander- 
son as buyers for themselves, and had no intimation that they were 
negotiating with complainant as agents for John F. Anderson, or 
otherwise, and that he did not know that complainant was the real 
purchaser until he was called upon to make a deed, as he was obligat- 
ed to do by his contract with John F. Anderson. When the sale 
to complainant was being concluded, Anderson, in order to perfect 
his own title, as he was bound to do, demanded a quitclaim deed 
from Gonce. The controversy between Anderson and Gonce as to 
the interest owned by Anderson in the Gray land under the agree- 
ment between them for a joint purchase was adjusted by an agree- 
ment that Anderson should pay ^ per acre for a three-fourths inter- 
est, and f 1 x>er acre for the remaining fourth, and that Gonce should 
be secured in his purchase money by placing his deed in escrow, to 
be delivered to complainant when a deposit should be made with the 
bank of the cash part of the payment due Gonce, and of one of com- 
plainant's purchase-money notes, indorsed by Anderson, which note 
should be held until collected, and enough of the proceeds applied 
to pay oft the deferred payments going to Gonce. As Gonce had not 
obtained the title from the court under whose decree he had pur- 
chased the land, he included in his deed to John F. Anderson a direc- 
tion to the court that the title should be made to complainant, being 
then advised that complainant was the assignee of John F. Anderson. 
Gonce's deed to Anderson is dated March 11, 1889 ; and Anderson's, 
including the same land, to complainant, was executed March 21, 
1889. There is no evidence implicating Gonce in any of the frauds, 
artifices, or misdeeds of either John F. Anderson or his agents, fiheri- 
dan and Green. There were no coal entries or openings upon the 
Gray land, and no representations are shown to have been made by 
Gonce in respect to either that tract, or any of the lands sold by 
John F. Anderson to the complainant. Gonce is shown by the evi- 
dence to have been indisposed to sell his lands, and there is nothing 
to indicate any kind of concert with his grandfather in any of tlie 
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dealings culminating in the sale to complainant, other than his re- 
luctant agreement to sell to him, and the arrangements concerted 
for the security of the price he was to receive from him. It is clear, 
from all the evidence, that Qonce has been guilty of no fraudulent 
conduct whatever; and if he is to be held liable in aid of John F. 
Anderson, to the extent that he received purchase money, it must 
be upon the ground that, as an inference of law, the relation- of agent 
and principal existed between GK>nce and John P. Anderson, or Sheri- 
dan and Green and Gonce, and that he is therefore liable for their 
acts and misdeeds. It cannot be, and we do not understand the 
learned counsel for complainant to so contend, that the fact that the 
owner of land executes an option contract or makes a title bond 
constitutes the option or title-bond holder, iper se, the agent of the 
owner. Sales by option contract and title bonds are common modes 
of sale in Tennessee, and if the transaction be what it purports to 
be, and not a mere cover for an actual agency, there is no solid 
ground for holding that by such a contract the relation of principal 
and agent is created. Neither does the mere fact that the option 
contract is given by one tenant in common to another affect the legal 
relation, if the transaction be not colorable. Nor is the principle 
different if the option be given with expectation that it may be 
assigned before it expire. Such an obligation does not constitute 
the option holder, per se, the agent of the owner, and whatever 
passes between him and a stranger is res inter alios acta, unless 
there be other circumstances making the owner liable. Complain- 
ant's counsel have cited and relied upon the cases of Clark v. Reeder, 
158 U. S. 505, 15 Sup. Ct. 849, 39 L. Ed. 1070; Daniel v. Mitchell, 
1 Story, 172, Fed. Gas. No. 3,562; Doggett v. Emerson, 3 Story, 
700, Fed. Cas. No. 3,960; and Mason v. Crosby, 1 Woodb. & M. 
342, Fed. Cas. No. 9,234. In none of these cases is there any 
support for the theory that an option holder or a title-bond holder 
is per se the agent of the owner. In Daniel v. Mitchell, cited 
above, Todd, the holder of the title bond, had also an agreement that 
he should sell the land, and receive one-half of the excess over |4 
per acre if he should succeed in making a sale. He made a sale, 
and the deed was made direct by the owners, who held the legal title. 
All of the owners were held liable in aid of Todd, against whom a 
decree went as having received all of the purchase money, from his 
having acted as their agent in making the sale. The case is sound. 
The title bond was, in substance, a mere agency. That it was so 
appeared from the agreement tacked on, that Todd should sell and 
be compensated by the excess over a given price. He therefore sold 
for the owners, and was their agent. In Doggett v. Emerson, cited 
above, Emerson, acting for himself and others owning land, gave to 
Williams a title bond, agreeing to make title on being paid a stipu- 
lated price per acre. Williams made a sale, and Emerson and as- 
sociates caused a deed to be made by the state direct to the pur- 
chaser. Williams made untrue representations. The owners were 
made liable for his misconduct, upon the ground that the evidence 
showed that the real relation was that of principal and agent, and 
that the object was to conceal the agency of Williams, and give him 
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all he could realize over a fixed price- In Mason v. Crosby, 1 Woodb. 
& M. 342, Fed. Cas. No. 9,234, the facts were much the same as those 
in Doggett v. Emerson. Upon the extrinsic evidence, Justice Story 
found that the title bond given f^field was intended as a mere form 
of agency. All these cases cited go xipon the solid ground that, 11 
the facts show that the option or title bond was in substance a mere 
authority to sell for the owner, the mere form of the transaction will 
not change the true relation between the parties. Such an option 
contract was given by John F. Anderson to Sheridan and Green. 
But upon all of the evidence we reached the conclusion that it was 
a mere form of agency, and that the relations, therefore, existing 
were not, in substance, changed. It was, as we conclude, intended 
that Sheridan and Green should sell the lands for Anderson, the 
option agreement and dependent title bond being a mere form for 
securing to them all they could realize over an agreed price. All of 
the occurrences subsequent thereto seemed to bear out this deduc- 
tion. The case against John W. Gonce is plainly distinguishable 
upon the evidence in this transcript. We are not satisfied that his 
agreement to sell his interest in this Gray land was colorable, or 
other than what it purported to be on its face. Nor do any of the 
occurrences subsequent to its execution justify the contention that 
he adc^ted the sale of his land as one made by Anderson for him. 

The decree of the circuit court must be affirmed so far as it re- 
fused relief against John W. Gonce, but reversed so far as it denied 
the relief of rescission. The costs of appeal will be divided between 
complainant and the executrix of John F. Anderson, the latter pay- 
ing three-fourths of the whole. The case will be remanded for fur- 
ther proceedings not inconsistent with this opinion, when the costs 
below may be taxed as the court shall adjudge. 



ILLINOIS TRUST & SAVINGS BANK r. DOUD et aU 

DOUD V. ILLINOIS TRUST & SAVINGS BANK et aL 

(Circuit Oourt of Appeals, Eighth Gircoit November 21» 1900.) 

Nos. 1,316» 1,317. 

1 Corporation— Not Required to Exercise Alt* Powers. 

No corporation is required to exercise all the powers granted to it as a 
condition of the exercise of any of them, unless such a requirement is 
expressly made in some statute or ordinance under which it obtains some 
of its powers and nrivileges, or its powers are inseparably connected with 
each other. 

S. Same— Forfeiture of Franchise. 

It is only for the violation of an express provision of the law under 
which a corporation derives its powers or privileges, or for soch a misuse 
or nonuse of them as results in a substantial failure to fulfill the design 
and purpose of its organization, that a forfeiture of a franchise will be 
decreed. 

8. Railroad Mortgage— Preferred Claim— Interest Advanced. 

The claim of a creditor for money loaned to pay interest upon a prior 
mortgage debt is inferior in equity to the lien of a prior mortgage, and 
cannot be given a preference over it in the administration of the mort- 
gaged property under a receivership in foreclosure. 
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1 SaxB— FORBCLOqURB— PbBFBBRED ClAIM. 

A mortgagee of the property, acquired and to be acquired, and of the 
Income, of a quasi public corporation, such as a railroad company, takes 
a lien on the net Income after the current exi)en8es of operation in the 
ordinary course of business are pai(i, and impliedly agrees that the gross 
Income shall be first applied to the payment of these expenses. 
B. Same. 

A court of equity engaged in administering mortgaged railroad property 
under a receivership in a foreclosure suit may, in its discretion, prefer 
unpaid claims for current expenses. Incurred In the ordinary operation 
of the railroad within a limited time before the receivership, to the bond- 
hold ars secured by a prior mortgage, In the distribution of the income or 
the proceeds of the mortgaged property; but the right to give such pref- 
erence is confined to claims of this class. 

8. Same— Claim for Construction. 

The broad language of the dicta In Fosdick v. Schall, d9 U. S. 235, 252, 
25 L. Ed. 339, that '^necessary operating and managing expenses, proper 
equipment, and useful improvements" are to be deducted from the current 
income before the net Income out of which the mortgage Is to be paid 
arises, has been disapproved and modified, and the class of claims entitled 
to equitable preference has been limited to those just mentioned, so as 
to exclude claims Incurred for the construction of permanent and bene- 
ficial improvements to the mortgaged property outside the current ex- 
penses of its ordinary operation, by the later decisions of the supreme 
court in Kneeland v. Trust Co., 10 Sup. Ct 950, 136 U. S. 89, 98, 34 L. 
Ed. 379; Morgan's L. & T. R. & S. S. Co. v. Texas Cent. Ry. Co., 11 Sup. 
Ct. 61, 137 U. S. 171, 196, 198, 34 L. Ed. 625; Thompson v. Railroad Co., 
10 Sup. Ct. 29, 132 U. S. 68, 71, 73, 74, 33 L. Ed. 256; Thomas v. Car 
Co., 13 Sup. Ct. 824, 149 U. S. 95, 110, 37 L. Ed. 663; Southern Ry. Co. 
v. Carnegie Steel Co., 20 Sup. Ct 347, 176 U. S. 257, 296, 44 L. Ed. 458; 
and Lackawanna Iron & Coal Oo. v. Farmers* Loan & Trust Co., 20 Sup. 
Ct. 863, 176 U. S. 298, 315, 44 L. Ed. 476. 

7. Bamb— Prbperential Claim— Test. 

The test of the equity which entitles the claim to preference over the 
mortgage in foreclosure Is the consideration of the claim, whether it was 
or was not for a part of the current expenses of ordinary operation with- 
in a limited time before the receivership. 

8r Same— -Rule of the Makitime Law. 

The rule of the civil and maritime laws allowing priority to the last 
creditor who furnishes- necessary supplies and repairs to conserve the 
thing has not been adopted by the supreme court In the distribution of 
the proceeds of the foreclosure of railway mortgages. 

9, Same— Nbcessfty of Conservation and Contract of Mortoaoor. 

Neither the fact that the consideration of the claim conserved the prop- 
erty and Increased the security of the mortgagee, nor the fact that it was 
necessary to keep the mortgagor a going concern, nor the fact that the 
mortgagor pledged or mortgaged the current income to secure the pay- 
ment of the claim, will raise a preferential equity in its favor, if its con- 
sideration was not a part of the current expenses of the ordinary opera- 
tion of the property. 
IOL Same— Diversion of Income. 

If a mortgagor diverts the current income from the payment of claims 
for current expenses which have this preferential equity to the payment 
. of claims of other classes, so that current expenses remain unpaid when a 
receiver is appointed, the court may, out of the income accruing during 
the receivership, restore to the unpaid claims for current expenses the 
amount so diverted. But, if there has been no diversion, there can be 
no restoration, and the amount of the restoration may not exceed the 
amount of the diversion. 
II. Same— Monet Loaned for Construction Purposes. 

A loan to a quasi public mortgagor on a pledge or mortgage of its In* 
come of money to make a substantia], beneficial, and necessary addition 
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to its mortgaged property entitles the lender to no preference In equity in 
the distribution of the income or proceeds of the property over the claim 
of a prior mortgagee whose mortgage covered all the income and property 
of the mortgagor, acquired and. to be acquired. 

IS. Estoppel— Minority op Bondholders Cannot Bind Majority Thereby. 
The trustee of and the majority of the bondholders secured by a mort- 
gage are not estopped from enforcing its lien by the knowledge, acts, or 
I omissions of a minority of the bondholders. 

I Oaldwell, Circuit Judge, dissenting. 

I (Syllabus by the Court.) 



Appeal from the Circuit Court of the United States for the South- 
em District of Iowa. 
For opiQion below, see 89 Fed. 235. 

This appeal inyolres the right of a creditor of a mortgagor, a quasi public 
corporation, to a preference in pajnnent over a prior mortgagee. On June 
15, 1892, the Ottumwa Electric Railway, a corporation, engaged in furnishing 
steam heat and power, in operating a street railroad by electricity, and in fur- 
nishing electric light to the city of Ottumwa, executed a trust deed, which will 
hereafter be called a mortgage, to the Illinois Trust & Savings Banli, a cor- 
poration, to secure the payment of its 200 bonds of $1,000 each, which were 
issued and sold to bona fide purchasers. This mortgage covered the property 
of the mortgagor, acquired and to be acquired, and its rents, income, and prof- 
its. On March 28, 1896, the mortgagee filed its bill to foreclose this mort- 
gage, and upon its request a receiver was appointed on April 14, 1896, to 
impound the income of the mortgagor under the mortgage for the benefit of 
the mortgagee. No accumulated income came to the hands of the receiver 
upon bis appointment, and the order appointing him did not impose upon the 
mortgagee the payment of the claim of the intervener hereafter mentioned 
out of the income or the property as a condition of this appointment of the 
receiver. On June 15, 1896, Levi B. Doud intervened in this suit, and filed 
his petition, in which he prayed that he might have a lien upon the income 
coUected by the receiver and upon the mortgaged property and its proceeds 
superior to that of the mortgagee for the sum of $11,000 and interest, which 
he had loaned to the mortgagor in 1894 and 1895 to enable it to construct an 
addition to its plant and to pay the accruing interest on its mortgage debt. 
! The claim of the intervener was referred to a master in chancery, who found 

I that $6,000 of it was for money loaned to pay an installment of interest on the 

mortgage debt, that $5,000 was loaned to enable the mortgagor to construct 
the addition to its plant, and that the intervener was not entitled to a pref- 
erential lien for any part of his claim. Exceptions were filed to this report, 
. and the circuit court held that the Intervener was entitled to a preferential 
I lien for the $5,000 furnished to construct the addition, but was not entitled to 

such a lien for the $6,000 loaned to pay the interest, and rendered a decree 
; accordingly, from which the mortgagee and Intervener have appealed. 

I The facts disclosed by the record which are material to the issues present- 

ed by these appeals are these: The Ottumwa Railway, at the time it 
j borrowed this money of the intervener, was engaged in three classes of 

business. It was operating a street railway by electrical power, it was fur- 
j nishing steam heat and power to customers, and it was furnishing electric 

I light to private customers and to the city of Ottumwa. It had a power plant 

i with a boiler capacity of 750 horse power and an engine capacity of 600 horse 

power, and it had a lease of 190 horse power from the Iowa Water Company 
for a rental of $6,000 a year, which would expire on March 1, 1895. The 
three classes of business which this corporation was conducting were carried 
I on together by the use of this power, but either class was susceptible of opera- 

I tion without the other, and the power which the mortgagor could produce at 

I Its own plant was ample to operate the railway*, to furnish steam heat and 

power to its customers, and to furnish electric light to some, and probably to 
all, its private customers; but it was not sufficient to do these things and to 
furnish light to the city in addition. The mortgagor had acquired permission 
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from the city to operate the railway and to furnish electric light and power 
derived from other corporations by purchase. The permission to operate the 
railway was a separate permission, granted by separate ordinances; while 
the permission to erect poles, string wires, and to furnish electric light and 
power was another permit, granted by distinct ordinances, and entirely sep- 
arate from the permission to operate the railway and to furnish steam heat 
and power. In the summer of 1894 the mortgagor was furnishing electric 
light to the city of Ottumwa under a contract which would expire on March 
1. 1805, which entailed an annual loss of $2,700. The water company had. 
passed into the hands of a receiver. Its contract to furnish 190 horse power 
would expire in March, 1895, and it was unable to furnish this power after 
that date; and the power it was furnishing was less than 190 horse power, 
and was unsatisfactory and inefficient. The mortgagor could operate its rail- 
way, furnish its steam heat and power, and probably supply Its private cus- 
tomers with electric light from its own plant without this 190 horse power; 
but it could not do these things and also furnish the city with electric light 
without more power. The furnishing of electric light was the most profitable 
of its three occupations, but its contract to furnish this light to the city en- 
tailed a loss of $2,700 per annum upon it. The intervener, Doud, owned a 
majority of the capital stock of the mortgagor, and Ijnew the facts and the 
situation of the railway company. Thereupon the railway company, about 
October 1, 1894, made a new contract with the city to furnish It electric light, 
which it estimated would yield It a profit of $4,000, and Doud agreed with it 
that he would loan to It the necessary funds to construct an addition to its 
plant and power, so that Its available power should be raised from 600 horse 
power to 1,000 horse power, and that $6,000 of the money he loaned might 
be used to pay the Installment of Interest due on the mortgage December 1, 
1894; and the mortgagor agreed with him that It would repay this loan after 
the addition had been paid for out of its current revenues. Thereupon the 
railway company constructed an addition to Its plant, which consisted of a 
brick building 70 feet long and 44 feet wide, a Corliss engine of 400 horse 
power, a boiler of 250 horse power, and certain shafting and pulleys, at a 
cost of $19,000. It also constructed a half mile of track at an expense of 
$1,500. This addition was worth $19,000, and, without reckoning Interest on 
the investment, or any deterioration, it effected a saving of $4,000 per annum 
In the operations of the company. The addition was worth $19,000. and the 
entire property of the company was worth $150,000. Between November 6, 
1894, and October, 1895, the intervener loaned the mortgagor $13,000 for the 
purposes and under the agreement recited, and took its notes bearing 7 per 
cent, interest for this loan. Six thousand dollars of this money was used with 
the consent of the intervener to pay the interest on the mortgage which fell 
due December 1, 1894, and the larger part or all of the remainder was applied 
to paying for the addition. The installments of interest on the mortgage 
which fell due in June and December, 1895, were not paid. Meanwhile the " 
mortgagor applied $2,000 of the current revenues of the railway company to 
the payment of its debt to Doud, and $10,000 more to payment for the addi- 
tion to the plant, and then left $3,485.^ owing on machinery the title to 
which was retained by the seller until payment was made. The receiver, 
after his appointment, paid this sum and $2,152.33 for taxes, $2,726.76 for 
labor claims incurred Just prior to the receivership, and $8,961.44 on account 
of paving bonds out of the current earnings of the property during the re- 
ceivership. The holders of 58 of the bonds secured by the mortgage in suit 
resided in the city of Ottumwa, and knew in the fall of 1894 that the mort- 
gagor was about to erect this addition to its plant, and that the Intervener 
was to loan it money for that purpose, but they did not advise, consent to, or 
protest against It, and neither the trustee nor any of the holders of the ma- 
jority of the outstanding bonds had any notice of these facts until after the 
addition was completed. After the commencement of this suit the Ottumwa 
bondholders bought the bonds of the nonresidents for 75 per cent, of their face 
value. The addition was built between November 1, 1894. and June 1, 1895, 
and, while the payment of the Interest due December 1, 1894, with the money 
loaned by the Intervener, prevented a default in the mortgage. The Ottuimwa 
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bondholders declined to loan the money, or any of it, to the railway company 
to pay the installment of interest due December, 1894, or to construct the ad- 
dition. 

E. E. McElroy and H. Scott Howell, for Illinois Trust & Savings 
Bank, trustee. 

William McNett (W. D. Tisdale, on the brief), for Levi B. Doud, 
intervener. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

eANBORN, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

Is a loan to a quasi public corporation upon a pledge or mort- 
gage of its current income to enable it to construct a substantial 
and beneficial addition to its plant, which was necessary to the 
maintenance of the volume of its business, but was not indispensable 
to its continuance as a going concern, entitled in equity to a lien 
upon the income or corpus of its property superior to the lien of a 
prior mortgage, which covered all its income, and all its property 
acquired before and after its execution? A careful examination of 
the record has convinced us that this is the question which this 
case presents. Counsel have earnestly argued that other issues are 
before us, £tnd that this question is conditioned by other facts, and 
before we proceed with its discussion we will briefly notice these ar- 
guments, and state the reasons why they have not proved persuasive. 

It is contended that the construction of the addition was necessary 
to keep the Ottumwa Electric Railway a going concern. This fact 
was alleged in the intervening petition, and the burden was on the 
intervener to establish it. The claim was made that the allegation 
was admitted in the answer, but the only admission there was that 
the new building and machinery were convenient and necessary to 
enable the railway to serve all its customers, including the city of 
Ottumwa, with electric light; but it was expressly denied that it 
was absolutely necessary or required to enable it to conduct its 
business and comply with its charter. The proof is conclusive that 
the railway was conducting three classes of business, — operating a 
street railway by electricity, furnishing steam heat and power, and 
furnishing electric light; that it could conduct either one or two of 
these occupations without the others or the other, and that it had 
ample power, without the new building and machinery, to operate 
its street railway, to fui*nish its customers with steam heat and 
power, and to furnish some of its customers with electric light. 
The evidence is undisputed that the most profitable of its three 
occupations was furnishing electric light, and that under its con- 
tract with the city the furnishing of this light to the city of Ot- 
tumwa was entailing a loss of f 2,700 per annum upon it. The con- 
clusion is irresistible that, if the railway had abandoned the fur- 
nishing of light to the city at the expiration of its contract, it 
would have retained all the profitable portion of its electric light- 
ing, and would have saved an unnecessary expense of $2,700 per 
annum. There is no proof that this could not l^ve been done. No 
witness goes further than to say that the new building and ma- 
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chinery were "an absolute necessity if we expected to continue in 
the city street-lighting business, and carry on the same amount of 
other lighting that we had up to that time.'* No witness comes 
to say that they were necessary to enable the railway to oi)erate 
its street railway, to furnish its steam heat and power, and to fur- 
nish all its private customers with electric light. As the burden 
was on the intervener here, the conclusion of fact must be that 
the new building and machinery were necessary to enable the rail- 
way to continue furnishing electric light to the city, but that it 
could have conducted all its other business without them. This 
proof falls far short of establishing the proposition that the addi- 
tion was necessary to keep the railway a going concern. It could 
have abandoned the furnishing of lights to the city and have con- 
ducted all its other business without the new building and ma- 
chinery, without any loss, and with an assured gain of the |2,700 
per annum it was losing on its contract with the city. It could 
have abandoned the business of furnishing electric light entirely, 
and have continued to operate its street railway and to furnish 
steam heat and power to its customers, or it could have abandoned 
all its business but the operation of its street railway, and it would 
still have been a going concern. The intervener not only failed to 
prove that the new building and machinery were indispensable to 
the maintenance of the railway as a going concern, but he clearly 
established the fact that they were not necessary for that purpose, 
and that they were only necessary to enable it to carry on a branch 
of its business — the lighting of the streets of the city — which had 
always entailed upon it a loss of |2,700 per annum. 

But it is said that, if the railway had failed to make a new con- 
tract with the city and to light the city streets with electricity, 
its franchise would have been forfeited, and that in this way the 
construction of the new building and the purchase of the new ma- 
chinery were indispensable to the continuance of its operation as 
a corporation. There are several answers to this proposition. Un- 
der its articles of incorporation the railway derived from the state 
power (1) to buy, construct, sell, lease, and operate street railways 
in Ottumwa; (2) to buy, construct, sell, lease, and operate a plant 
for furnishing steam heat and power; and (3) to buy, construct, sell, 
lease, and operate a plant to supply and furnish electric light to 
the city of Ottumwa and its inhabitants. This corporation derived 
the privilege of erecting its poles and stringing its wires along the 
streets of Ottumwa to furnish electric light from a set of ordi- 
nances entirely distinct from those which permitted the use of the 
streets of the city for its street railway and for its pipes to furnish 
steam heat and power. The ordinances relative to its electric light- 
ing imposed no* conditions upon its business of furnishing steam 
heat and power, or upon its business of operating the street rail- 
way. Now, conceding that the franchises of a public or quasi pub- 
lic corporation may be forfeited for misuse or renunciation, still 
the entire failure of this corporation to exercise its power to fur- 
nish electric light would have furnished no ground for the forfeiture 
of its franchises to furnish steam heat and power and to operate 
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its street railway. Another of the franchises granted to this cor- 
poration under its articles was the power to buy, hold, use, and sell 
the corporate stock of any competing corporations in the city of 
Ottumwa. None of the franchises to operate a street railway, to 
furnish electricity, or to furnish steam heat and power could have 
been forfeited because the corporation had not exercised its power 
to purchase the stock 6f rival corporations. No corporation is re- 
quired to exercise all the powers granted to it by its organic law 
as a condition of the exercise of some of them unless that require- 
ment is expressly made by some statute or ordinance under which 
it derives some of its powers or privileges, or the powers are in- 
separably connected with each other. Again, there is no evidence 
in this record that the franchise to furnish electricity to the iuhab- 
itants of the city and to the city itself would have been forfeited, 
or that any action to that end would have been instituted, if the 
railway company had not taken a new contract from the city to 
light its public places. No such action could have been maintained, 
in any event, before the city tendered to the railway a contract to pay 
a reasonable price for the lighting, demanded that the railway 
should furnish the light, and the latter refused. There is no evi- 
dence that the city ever took or contemplated any such action. The 
inference is unavoidable from the evidence that the new contract 
was not sought or obtained by the city, but was urged and secured 
by the corporation. The assertion that the franchise to furnish 
electric light would have been forfeited if none had been furnished 
to the city, has no evidence to support it, and, in the absence of evi- 
dence that action would have been taken to secure such a forfeiture, 
it was a contingency too remote, speculative, and uncertain to de- 
serve the consideration of a court of equity. Not only this, but, 
when the ordinances of the city under which the railway is con- 
ducting its business of electric lighting are examined, it is found 
that they contain no provision or requirement that the corporation 
shall furnish electric light to the city, and the only provision for a 
forfeiture is contained in these words: 

"In tbe event of said company, its successors and assigns, failing to comply 
with any of tbe provisions of this ordinance, or having their lights in opera- 
tion within sixty days from the date of its acceptance of this ordinance, then 
it or they shall forfeit to the city of Ottumwa aU rights given or permission 
granted under this ordinance.*' 

As there was no provision in any of the ordinances which required 
the railway to furnish electric light to the city, or required the city 
to purchase electric light of the railway, and as one was a quasi 
public and the other a public corporation, each was left free to con- 
tract or to refuse to contract with the other on the subject, and 
neither would have forfeited any franchise it possessed by such a 
refusal; It is only for the violation of an express provision of the 
organic law under which a corporation derives its powers or priv- 
ileges, or for such a misuse or nonuse of them as results in a sub- 
stantial failure to fulfill the design and purpose of its organization, 
that a forfeiture of a franchise will be decreed. State v. Omaha 
& C. B. Railway & Bridge Co., 91 Iowa, 517, 526, 60 N. W. 121; 
105 F.— 9 
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State V. Fanners' College, 32 Ohio St. 487; State t. Commercial 
Bank of Cincinnati, 10 Ohio, 535; Harris v. Railway Co., 51 Miss. 
602; Chicago City Ry. Co. v. People, 73 111. 541; State v. Real- 
Estate Bank, 5 Ark. 595; State ▼. Societe Repablicaine de Secours 
aux Emigres Prancais de la Guerre, 9 Mo. App. 114. There is no 
basis in the law ornn the facts of this case for the claim that any 
franchise of the railway would have been forfeited, or that it would 
thereby have been compelled to cease to be a going concern, if it 
had failed to furnish the city with electric lights. 

Another position of counsel for the appellant is that by subdi- 
vision ^*b" of article 2 of the mortgage the railway was compelled 
to construct this new building and purchase the new machinery. 
That article reads as follows: 

"Said company hereby covenants and agrees that so holding and enjoying 
the property, works, and plant hereby mortgaged, or expressed and intended 
so to be, that It will: (a) Pay aU taxes and assessments thereon during the 
continuance of this mortgage; that it will not suffer any lien superior to the 
lien hereby created to attach to saJd worlcs and plant or any part thereof, 
(b) Keep and maintain the property hereby mortgaged in good order and con- 
dition, and in active operation, and duly Iseep and observe all laws and or- 
dinances lawfully enacted in any way relating to or afifecting the franchises, 
easements, and privileges now owned or hereafter acquired by it. (c) At all 
times hereafter provide for and pay the principal and interest of and upon 
the bonds hereby or intended hereby to be secured, as the same shall become 
due and payable, according to the tenor and effect thereof.'' 

The argument is that the provision that the mortgagor shall 
"duly keep and observe all laws and ordinances lawfully enacted 
in any way relating to or affecting the franchises, easements, and 
privileges now owned or hereafter acquired by it," required the 
mortgagor to construct the new building and purchase the new 
machinery in order to furnish electric light to the city of Ottumwa. 
That argument is answered by the fact that there was no ordinance 
or law which required the railway to furnish electric light to the 
city, or to make any contract with it concerning such light. It is 
further answered by the fact that the same article of the mort- 
gage contained a covenant that the mortgagor would not suffer 
any lien superior to the lien created by the mortgage to attach to 
the mortgaged property, and it thereby covenanted that it would 
not permit the lien of this intervener to become superior to the 
lien of the mortgage. The conclusion is irresistible that neither 
the organic law of the railway, nor the ordinance under which it 
was operated, nor the provisions of the mortgage imposed any for- 
feiture of any franchise for its failure to furnish electric light to 
the city of Ottumwa, or required it to furnish such light, or to 
construct the additions to its plant and power under consideration, 
in order to enable it to continue a going concern. 

It is contended that it is inequitable for the trustee and the 
bondholders to insist that the lien of their mortgage is superior to 
that of the intervener, because the Ottumwa bondholders knew that 
the addition to the plant and power of the mortgagor was being 
made, and that the intervener was loaning the money to the mort- 
gagor to assist in paying for it. But the residents of Ottumwa 
owned only 58 of the bonds, while the majority of them were held 
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by nonresidents, who knew nothing of the construction of the ad- 
dition or of the loan of the intervener until after the new build- 
ing was erected and the new machinery was purchased. The bond- 
holders in Ottumwa could not, by their action, estop the trustee 
or the majority of the bondholders; and, if the intervener has any 
claim against the residents who held these 58 bonds, it is against 
them individually, and not against the trustee, or the mortgagees, 
which it represents. Moreover, the Ottumwa bondholders did not 
advise, consent to, or request the loan from the intervener, and he 
was not induced to make it by any of tlieir acts or omissions. The 
mortgage which secured them was of record, and contained a cov- 
enant that the mortgagor should make no lien superioi* to theirs. 
The intervener knew this fact, and made his loan in the face of 
it. The bondholders had the right to believe, and doubtless did 
believe, that he had advanced his money upon the credit of the 
mortgagor, and that he took his rights subject to the lien of their 
mortgage. The facts constitute no estoppel against them from in- 
sisting up>on their prior lien. There is nothing unjust nor inequi- 
table in their position, and the fact that after the commencement 
of this suit they purchased the bonds of the nonresidents in no 
way changes the situation. 

It is argued that the claim of the intervener to a superior lien 
has some equity in it in some way, because before the suit to fore- 
close the mortgage was commenced |10,000 of the current income of 
the mortgaged property was applied to payment for the construction 
of the addition to the plant and power, and because, subsequent 
to the appointment of the receiver, the latter has paid from the 
current income which he received taxes, labor claims, paving bonds, 
vendors' liens upon machinery purchased, and repairs, to the amount 
of more than $17,000. It is claimed that these acts constitute a 
diversion of the income, and that this diversion establishes an equit^^ 
in favor of the intervener. The argument and claim are based on 
a misapprehension of the character and effect of a diversion of in- 
come which will establish a preference in equity. Unpaid claims 
for the current operating expenses of a quasi public corporation 
for a limited time anterior to the receivership have a superior 
equity to the lien of the bondholders under a prior mortgage. It 
is the diversion of the income of the mortgaged property from these 
claims, which have a superior equity to the claim of the bond- 
holders, that forms one of the grounds of the preferential lien which 
is vouchsafed to them. But it is only when the income is diverted ' 
from the payment of these claims which have a higher equity to 
the payment of those which stand upon a lower plane that any 
equity arises in favor of anyone on account of diversion. In Fos- 
dick V. Schall, 99 U. S. 235, 253, 254, 25 L. Ed. 339, Chief Justice 
Waite said that, if the officers of the company "give to one class 
of creditors that which properly belongs to another, the court may, 
upon an adjustment of the accounts, so use the income which 
comes into its own hands as, if practicable, to restore the parties 
to their original equitable rights. • • • Whatever is done, 
therefore, must be with a view to a restoration by the mortgage 
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creditors of that which they have thus inequitably obtained. It 
follows that, if there has been in reality no diversion, there can be 
no restoration, and that the amount of restoration should be made 
to depend upon the amount of the diversion." Burnham v, Bowen, 
111 U. S. 776, 4 Sup. Ct. 675, 28 L. Ed. 596; Union Trust Co. v. 
Illinois M. R. Co., 117 U. S. 434, 6 Sup. Ct. 809, 29 L. Ed. 963; 
Wood V. Safe-Deposit Co., 128 TJ. S. 416, 420, 421, 9 Sup. Ct. 131, 
32 L. Ed. 472. Now, in the case in hand there never was any di- 
version of the current income from the payment of the operating 
expenses of the railway which was not fully restored by the pay- 
ment of the labor and other claims which the receiver satisfied. 
All the operating expenses have been paid, and no unpaid claims 
on their account, no claims on account of money loaned to pay 
for material, supplies, or labor used in the operation of the prop- 
erty of this railway, are presented to the court, or are in existence. 
The claim of the intervener is for money loaned to pay interest 
on tl;e mortgage debt, to construct a new brick building 70 feet 
long and 44 feet wide, and to purchase new machinery which in- 
creased the available power of the mortgagor 66§ per cent. The 
cost of this new building and machinery was J19,000. Its erection 
was not one of the current operating expenses of the mortgagor, 
but was an original construction for the purpose of increasing its 
capacity and power. The question whether or not the claim for 
the money loaned for this construction was superior in equity to 
that of the mortgagee will be subsequently considered. Whether 
it was or not, there was no diversion of the income from the pay- 
ment of a claim of superior equity to the payment of one of inferior 
equity. The flO,000 which was taken from the income to pay for 
the construction of the addition was applied to the same purpose, 
and stood upon the same plane in equity, as the claim of the in- 
tervener for the money he loaned for the same purpose. The in- 
come applied by the receiver to the payment of vendors* liens upon 
the machinery, taxes, paving bonds, and repairs was applied to 
the payment of claims of equal or superior equity to that of the 
intervener. There was, therefore, no diversion of the current in- 
come of the mortgagor from the payment of claims of superior 
equity to the payment of claims of inferior equity, and hence no 
equity in support of the claim of the intervener upon this ground. 
It is claimed that the J6,000 used to pay the interest on the mort- 
gage debt, which accrued on December 1, 1894, was loaned to pay 
for the construction of the addition to the power and plant, and 
not to pay the interest on the bonds. The testimony upon this 
subject is that the intervener agreed to loan to the mortgagor the 
necessary money to enable it to construct the contemplated addition 
to its plant arid power in consideration of the agreement by the 
railway to apply its current income, after the addition was paid 
for, to the payment of the loan made by the intervener. Pursuant 
to this agreement, he loaned to the company |1,500 on November 
7, 1894, for which he took its promissory note. Pursuant to the 
same agreement he loaned it on November 27, 1894, |6,000, for 
which he took its promissory note; and at the time of the loan 
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he agreed that this money might be used to pay the interest on 
the mortgage bonds which fell due on December 1, 1894, and it 
was 80 used pursuant to that agreement. The legal effect of the 
facts disclosed by this evidence was that the intervener loaned 
this f 6,000 to the mortgagor to enable it to pay its interest on 
the mortgage debt in consideration of the agreement of the mort- 
gagor to apply its current income, after payment had been made 
for the new addition, to the payment of this loan. The effect of 
this loan was to prevent the mortgagee from foreclosing its mort- 
gage for default of this interest, and to keep the property in the 
control of the mortgagor until the contemplated addition was com- 
pleted. The claim of a creditor for money loaned to pay interest 
on a mortgage debt is inferior in equity to the lien of a prior mort- 
gage, and cannot be given a preference over it. This proposition 
is conclusively established by Penn v. Calhoun, 121 U. S. 251, 252, 
7 Sup. Ct. 906, 30 L. Ed. 915; Morgan's L. & T. R. & S. S. Co. v. 
Texas Cent. Ry. Co., 137 U. S. 171, 196, 11 Sup. Ct. 61, 34 L. Ed. 
625; Southern Development Co. v. Farmers' Loan & Trust Co., 24 
C. C. A. 497, 79 Fed. 212, 215; United States Trust Co. v. Western 
Contract Co., 26 C. C. A. 472, 81 Fed. 454, 464. In Morgan's L. 
& T. R & S. S. Co. V. Texas Cent. Ry. Co., 137 U. S. 196, 11 Sup. Ct. 
68, 34 L. Ed. 634, Mr. Chief Justice Fuller, in delivering the opin- 
ion of the supreme court, upon this question aptly said: 

"So far as disclosed, the Interest coupons were paid, not purchased (Ketchum 
v. Duncan, 96 U. S. 659, 24 L. Ed. 868; Wood v. Safe-Deposit Co., 128 U. S. 
416, 9 Sup. Ct 131, 32 L. Ed. 472), and cannot be set up as outstanding; and 
the contention Is wholly Inadmissible that the bondholders, because they re- 
ceived what was due them, should be held to have assented to the running of 
the road at the risk of returning the money thus paid, if the company, by 
reason of unrealized expectations on the part of those who made the advances, 
should ultimately turn out to be insolvent, and unable to go on. By the pay- 
ment of the Interest, the interposition of the bondholders was averted. They 
could not take possession of the property, and should not be charged with the 
responsibility of its operation. It is true that a railroad company is a corpora- 
tion operating a pubUc highway, but it does not follow that the discharge of its 
public excuses it from amenability for Its private obligations. If it cannot 
keep up and maintain its road In a suitable condition, and perform the public 
service for which it was endowed with its faculties and franchises, it mhst give 
way to those who can. Its bonds cannot be confiscated because It lacks self- 
sustaining ability. To allow another corporation, which for its own purposes 
has kept a railroad in operation in the hands of the original .company, by 
enabling it to prevent those who would otherwise be entitled to take It from 
doing so, a preference In reimbursement over the latter on the ground of supe- 
riority of equity, would be to permit the speculative action of third parties to 
defeat contract obligations, and to concede a power over the property of others 
which even governmental sovereignty cannot exercise without limitation. And 
If all these advances should be considered as applied in payment of the oper- 
ating expenses only, upon the theory, where such was not literally the fact, 
that they supplied a deficit created by the payment of interest out of the gross 
earnings, the same remarks would be applicable." 

The |6,000 loaned by the intervener on November 27, 1894, was 
loaned for and applied to the purpose of paying accruing interest on 
the mortgage bonds, and the claim for it is entitled to no prefer- 
ential lien upon the corpus or income of the property covered by the 
mortgage prior to it. But f 5,000 of the amount due the intervener 
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was loaned to enable the mortgagor to pay for the addition to its 
plant and power, and the question recurs, is a loan to a quasi public 
mortgagor, upon a pledge or mortgage of its income, of money to 
make a substantial and beneficial addition to its plant and power, 
which was necessary to enable it to maintain the volume of its 
business, but which was not indispensable to enable it to continue 
a going concern, entitled in equity to a lien upon the income or cor- 
pus of the property superior to the lien of a prior mortgage which 
covered all its income and all its property, acquired and to be ac- 
quired? The order appointing the receiver did not require him to 
pay claims of this character in preference to the mortgage debt out 
of the income or proceeds of the property, and the authorities which 
rest upon such an order (Dow v. Railroad Co. [0. C] 20 Ffed. 269; 
Central Trust Co. v. Texas & St. L. R. Co. [C. C] 22 Fed. 135; 
Farmers' Loati & Trust Co. v. Kansas City, W. & N. W. R. Co. 
[C. C] 53 Fed. 182) do not rule this case. Nor is the decision in Cen- 
tral Trust Co. V. Wabash, St. L. & P. Ry. Co. (C. C.) 30 Fed. 332, 
which seems to be relied upon by counsel for intervener, even per- 
suasive upon the issue here presented. It is said that in that case 
unsecured claims to the amount of more than $3,000,000 were al- 
lowed and given a preference in payment over a prior mortgage, 
and that |2,200,000 of these preferential claims were for moneys 
borrowed by the mortgagor, after the mortgage was recorded, to 
complete its lines of railroad, and make improvements upon its sys- 
tem; and it is claimed that the decision in that case is an authority 
for the proposition that it is within the power and province of a 
court of equity to impose upon a mortgaged property superior liens 
for such claims against the seasonable protest of the holders of 
bonds secured by the mortgage. This claim is founded on a com- 
plete misapprehension of the question presented, and of the scope 
and effect of the decision in that case. It is true that in the earlier 
administration of the receivership of the Wabash Railway System 
more than ?3,000,000 of floating indebtedness was given a prefer- 
ence in payment over a prior mortgage, and that $2,200,000 of this 
indebtedness was for money borrowed by the railway company "for 
the meeting of its expenses and the keeping its road in successful 
operation and completing its lines"; but how was this result ac- 
complished? Did the court decide in 30 Fed., against the objection 
of the mortgage bondholders, that such preferences could lawfully 
be made, and then make them? Not at all. The mortgagor filed 
the bill which instituted that suit, and the court in its original or- 
der appointing a receiver upon that bill, which was made before the 
mortgagees had appeared in the suit, or made any demand of the 
income, or any claim to the proi)erty or its proceeds, directed the 
receiver to first protect and pay this floating indebtedness. Cer- 
tainly, that order did not decide that claims for money borrowed 
for the construction or completion of a railroad were entitled to 
preference over the mortgagees, because, until the mortgagees made 
demand for the income, or commenced a foreclosure of their mort- 
gages, they had not impounded the income, and either the mortgagor 
or the court could properly apply it to the payment of unsecured 



Digitized by 



Google 



ILLINOIS TRUST A SAVINGS BANK Y. DOUD. 185 

debts. Railroad Co. y. Oowdrey, 11 WaU. 459, 463, 20 L. Ed. 199; 
Dow V. Railroad CJo., 124 U. S. 652, 8 Sup. Ct 673, 31 L. Ed. 565. 
After the receivers were appointed upon the bill of the mortgagor, 
a suit was commenced to foreclose a junior mortgage upon the en- 
tire Wabash Railway System, and this latter suit was consolidated 
with that brought by the mortgagor, and a decree of foreclosure 
and sale, subject to the rights of the creditors secured by underly- 
ing mortgages upon various lines which constituted the system, was 
rendered. This decree gave to the claims based on this floating 
indebtedness of the mortgagor a preference in payment over this 
junior mortgage, but the decree was not the result of a decision 
upon the rights of the mortgagees as against the claimants for 
these preferences. It was rendered in their presence, and without 
objection on the part of the trustees of the various mortgages! 
The trustees of the underlying mortgages and of the junior mort- 
gage which was foreclosed were parties to the suit, and the decree 
^^was signed and entered, all parties in interest present, and none 
objecting." Central Trust CJo. v. Wabash, St. L. & P. Ry. Co. (p. 
C.) 30 Fed. 335. Not only this, but no attempt had ever been made 
to set aside the orders which were made at the inception of the 
receivership that these unsecured debts should be first paid out of 
the income and the proceeds of the mortgaged property. Id. 340. 
Under this decree, to which the trustees of the various mortgages 
had silently assented, a sale had been made, and a purchasing com- 
mittee had bought the property. Then it was that the case arose 
in 30 Fed. which is presented and relied upon by counsel, and it 
arose in this way: After the purchasing committee had bought 
the property under this decree, scMne of the bondholders who were 
secured by underlying mortgages upon some of the lines of railway 
which constituted a part of the Wabash System petitioned the court 
to direct the receivers or the purchasers at this sale to pay taxes 
upon the lines covered by their mortgages, and to pay the interest 
upon their bonds. The court held that they were estopped by the 
presence and silence of their trustees, who represented them, and 
by their own silence while the decree was rendered and the sale was 
made, from questioning its terms, or the rights of the purchasers 
to the property, without the imposition of additional burdens. The 
question in that case, and the only question presented and decided, 
was whether or not the decree was a contract between the court 
and the purchasers under it, so that it could not be changed after 
the sale, at the suit of bondholders, whose trustees had silently as- 
sented to it; and the court held that it was such a contract. The 
question whether or not claims for money loaned for the construc- 
tion of parts of the railroad were entitled to preference in payment 
over the mortgages was pot decided. Those claims had been al- 
lowed a preference by consent, and the case is no authority upon 
the issue before us. 

Returning to the question, the contention of the intervener is that 
it should be answered in the affirmative, because the new building 
and machinery, to construct and purchase which he loaned his 
money, conserved the mortgaged property, increased the security 
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of fhe mortgagee to the full amount expended upon it, and made its 
operation more economical; and because the mortgagor agreed with 
him to apply the current income of the property to the payment of 
his loan after payment for the building and machinery had been 
completed* On the other hand, the mortgagee insists that it should 
be answered in the negative, because it is only current debts arising 
in the ordinary course of the business of a quasi public corporation 
within a limited time before the appointment of a receiver that are 
entitled to a preference in payment over a prior mortgage, and 
this is not such a debt. It strenuously maintains that neither the 
fact that the money borrowed was used to preserve the property, 
increase the security, and make the operation of the plant more 
economical, nor the fact that the mortgagor agreed to repay it 
out of the current income, have taken this debt out of the class 
of unpref erred claims, and transferred it to the class preferred in 
equity, or displaced the lien of the prior mortgage, in the face of 
which the intervener loaned his money and took his contract and 
his chances. It is certain that the expense of constructing this 
new brick building 70 feet long and 44 feet wide, and the purchase 
of this new machinery at an expense of ?19,000, to make an addi- 
tion to a plant worth only |150,000, and which increased the avail- 
able power of the mortgager 66J per cent., cannot be held to be one 
of the current operating expenses of the corporation incurred in 
the ordinary course of its business. The work for which the money 
was loaned was a work of construction and enlargement, and not a 
work of operation. Was the claim for the money borrowed to 
carry on this work of construction entitled to a lien on the mort- 
gaged property and its income superior to that of the prior mort- 
gagee? This court has held that the replacing of an old gear wheel 
and pinion worn out in service by a new one was one of the current 
expenses of the operation of a cable railway, and that the claim 
for the purchase thereof was entitled to a preference in payment 
over a prior mortgage (Trust CJo. v. Clark, 81 Fed. 269, 26 C. C. 
A. 397, 49 U. S. App. 453); and that a claim for personal injury 
caused by the negligence of a railroad company in the operation of 
its road was entitled to no such preference (Trust Co. v. Riley, 70 
Fed. 32, 16 O. C. A. 610, 36 U. S. App. 100). But it has never an- 
swered the' question now in hand. We turn to the decisions of the 
supreme court for the answer. 

In 1863 the question was presented to the supreme court in Dun- 
ham V. Railway Co., 1 Wall. 254, 267, 17 L. Ed. 584. In that case 
a mortgage was made upon a **road built and to be built" before 
the railroad was completed. The railway company, the mortgagor, 
was unable to finish it. Thereupon it delivered possession of its 
uncompleted railroad to a contractor, who agreed to finish it, and 
stipulated with him that he was to have and keep possession and 
control of the section of the road which he engaged to complete, 
and its earnings, until the company should make full payment to 
him of whatever amount it should owe him under the contract: 
that, until he was fully paid, he should operate the road, and ap- 
ply the earnings — ^First, to payment for operation; second, to reim- 
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bursing himself for all money which he might advance; and, third, 
to the payment of the interest on the mortgage bonds. The rail- 
road was worthless in the condition in which he found it. He 
completed the section whose possession was delivered to him, and 
by the expenditure of his own money made the railroad available 
and operative, and increased the security of the mortgagees. The 
trustee of one of the mortgages filed his bill to foreclose it. The 
contractor insisted that under his contract with the mortgagor, and 
in view of the fact that his action had conserved the property, and 
increased the security, he was entitled to a prior lien upon the 
income and proceeds of the property over the lien of the mortgage. 
The supreme court said: 

"Contractor, under the circumstances, could acquire no greater Interest In 
the road than was held by the company. He did not exact any formal convey- 
aoce, hut, if he had, and one had been executed and deliyered, the rale would 
be the same. Registry of the first mortgage was notice to aU the world of the 
lien of the complainant, and in that point of view the case does not even 
show a hardship upon the contractor, as he must have known, when he ac- 
cepted the agreement, that he took the road subject to the rights of the bond- 
holders. Acting, as he did, with a fuU knowledge of all the circumstances, he 
bas no right to complain if his agreement is less remunerative than It would 
have been if the bondholders had joined with the company in making the 
contract No effort appears to have been made to induce them to become a 
party to the agreement, and it Is now too late to remedy the oversight'' 

In 1870 the same question arose in Railroad Co. v. Cowdrey, 11 
Wall. 459, 464, 481, 482, 20 L. Ed. 199. In that case the railroad 
company had given three mortgages upon its uncompleted railroad, 
which covered its income and its after-acquired property. After 
these mortgages had been made, there remained five miles of rail- 
road between Galveston City and Virginia Point which were not 
constructed, and which the railroad company waa unable to build. 
Thereupon it made a fourth deed of trust to one Tucker, as trus- 
tee for Robert Pulsford, to secure his payment for the iron that 
was to be used and that was used in laying the track of this five miles 
of railroad, and for the money advanced to build it. In this mort- 
gage it was expressly agreed that Pulsford should have a special 
lien on the railroad iron which was nsed in the construction of tiiis 
railroad from Galveston City to Virginia Point. The trustees of 
the prior mortgages brought suits to foreclose them. Pulsford in- 
tervened, and claimed a first lien on the portion of the road laid 
with his rails. He insisted that when the prior mortgages were 
made that part of the road was not in existence; that the mort- 
gagor had been unable to build it; that without it the previous 
work done was worthless; that his iron saved the railroad, rendered 
it capable of being used; and that on the principle adopted by 
the civil and maritime laws of awarding priority to the last cred- 
itor who furnished necessary rex>airs and supplies to a vessel he 
was entitled to priority. Pages 465, 480, 11 Wall., and pages 202, 
206, 20 L. Ed. The supreme court said: 

"As to the first point, without attempting to review the many authorities on 
the subject, it is sufficient to state that, in our Judgment, the first, second, and 
third deeds of trust or mortgages given by the Galveston Railroad (Company to 
the trustees, estops the company, and aU persons claiming under it and in 
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privity with It, from asserting that those deeds do not cover all the property 
and rights which they profess to cover. Had there been but one deed of trust, 
and had that been given before a shovel had been put into the ground towards 
constructing the railroad, yet, If it assumed to convey and mortgage the rail- 
road, which the company was authorized by law to build, together with its 
superstructure, appurtenances, fixtures, and rolling stock, these several items 
of property, as they came into existence, would become instantly attached to 
and covered by the deed, and would have fed the estopi)el created thereby. No 
other rational or equitable rule can be adopted for such cases. • ♦ ♦ Mr. 
Pulsford, as holder of the fourth mortgage, is an assignee of the railroad com- 
pany, claiming under it, with full notice of the other mortgages. He is In 
privity with the company, and is bound by the estoppel. As to the other 
point,— giving priority to the last creditor for aiding to conserve the thing,— 
all that is necessary to say is that the rule referred to has never been intro- 
duced into our laws except in maritime cases, which stand on a particiriar rea- 
son. ♦ ♦ ♦ By the common law it is an inflexible rule that whatever is 
affixed to the freehold becomes a part of the realty, except certain fixtures 
erected- by tenants, which do not affect the question here. The rails put down 
on the company's road became a part of the road. The road itself was Included 
in the mortgages of the complainants. Pulsford, by allowing his property to 
go into or become part of the road, consented to its being covered by the 
mortgages in question. He acquired no lien which can displace them." Pages 
480-482, 11 Wall., and pages 206, 207, 20 L. Ed. 

In Hale v. Frost, 99 U, S. 389, 391, 392, 25 L. Ed. 419, in a suit 
to foreclose a mortgage upon a railroad, Hale, Ayer & Co. inter- 
vened, and asked to be allowed a preference in payment of their 
claim, a part of which was for supplies furnished to the machinery 
department of the company, and used in the ordinary operation 
of the road, and a part for materials for construction purposes. 
The court held that the interveners were entitled to a preference 
in payment over the bondholders secured by the prior mortgage 
as to so much of their claim as was for supplies furnished and 
used in the ordinary operation of the road, but that they were 
not entitled to any preference in the payment for the material they 
had furnished for construction purposes. 

In 1886, in Porter v. Steel Co., 120 U. S. 649, 671, 7 Sup. Ct. 741, 
30 L. Ed. 830, in suits to foreclose prior mortgages which covered 
the income and after-acquired property of the mortgagors, the in- 
terveners had furnished the money with which large portions of 
the railroad were constructed, had thereby made the security, valu- 
able which was before nearly worthless, and a railroad operative 
which could not have been successfully operated without the com- 
pletion of the lines built with the money of the interveners. They 
presented their claim for a preference in payment over the bond- 
holders secured by the prior mortgages out of the income and 
proceeds of the mortgaged property. The circuit court sustained 
their claim, and entered a decree accordingly. The supreme court 
reversed the decree, and said: 

"The claims of the appellees are for the original construction of the railroad. 
This is not a case where the proceeds of the sale of the property of a railroad, 
as a completed structure, open for travel and transportation, are to bie applied 
to restore earnings which, instead of having been applied to pay operating ex- 
penses and necessary repairs, have been diverted to pay interest on mortgage 
bonds and the improvement of the mortgaged property; the debts due for the 
operating expenses and repairs having remained unpaid when a receiver was 
appointed. The equitable principles upon which the decisions rest applying 
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to the payment, out of the proceeds of the sales of railroad property, of such 
debts for operating expenses and necessary repairs, are not applicable to claims 
such as the present, accrued for the original construction of a railroad while 
tiiere was a subsisting mortgage upon it. These five appellees gave credit to 
the company for their work. It was construction work, and none of it was 
for operating expenses or repairs, and none of it went towards keeping a com- 
pleted road in operation, either in the way of labor or of material. When 
these claims accrued, the road of the company had not been opened for use. 
The claims accrued after the mortgage had been executed and recorded, and 
after $1,000,000 of the bonds secured by it had been issued and pledged to in- 
nocent bona fide holders for value. We are not aware of any well-considered 
adjudged case, .which, in the absence of a statutory provision, holds that unse- 
cured floating debts for construction are a lien on a railroad superior to the 
lien of a valid mortgage duly recorded, and of bonds secured thereby, and held 
by bona fide purchasers for value. The authorities are all the other way." 

In Wood V. Safe-Deposit Co., 128 U. S. 416, 420, 421, 9 Sup. Gt. 
131, 32 L. Ed. 472, which was decided in 1888, one Starr, who had 
raised money to defray the expenses of the construction of water- 
works upon the property mortgaged, and who for all purposes of 
the case stood in the shoes of the mortgagor, had paid 117 coupons 
with funds which he had raised for construction purposes. After 
he paid them, he delivered them to contractors in payment for 
materials they furnished to construct the plant, and they Insisted 
that Starr's failure to apply the money he raised to the payment 
of the expenses of construction was a diversion of the fund which 
enabled them to obtain priority, under the doctrine of Fosdick v. 
Schall. But the supreme court answered : 

"The argument is unsound. There are several answers to it First, it over- 
looks the vital distinction between a debt for construction and one for operating 
expenses. The doctrine of Fosdick v. Schall is applicable wholly to the latter 
class of liabilities. In the case of Cowdrey v. Railroad Co., 93 U. S. 352, 23 
It. Ed. 950. it was settled that the doctrine does not apply where it is a ques- 
tion of original construction. Secondly, it overlooks the important fact that 
the doctrine only applies where there is a diversion of the income of a 'going 
concern' from the purpose to which that income is equitably primarily devoted, 
viz. the payment of the operating expenses of the concern.*' 

In Thompson v. Railroad Co., 132 U. S. 68, 73, 74, 10 Sup. Ct. 29, 
33 L. Ed. 256, decided in 1889, the White Water Valley Railroad 
Ck>mpany had been organized to construct and operate a railway 
from Hagerstown, in Indiana, to Harrison, on the boundary line 
between that state and Ohio. It had made a mortgage upon its 
property, acquired and to be acquired, and its income, to secure the 
payment of certain bonds which it issued. It had constructed itei 
road from Harrison to Cambridge City, leaving the distance from 
the latter place to Hagerstown, between seven and eight miles, un- 
constructed. It was without means to equip the railroad con- 
structed, or to construct the portion not yet built. It leased its 
road to another comi>any to complete the construction, equip, and 
operate it. Tlie lessee made a contract with Benjamin E. Smith 
and Henry C. Lord to construct the remaining portion of the line, 
and issued certificates to those contractors for the money expended 
by them in the work of construction. The lessor and lessee united 
in executing and delivering a mortgage upon the section of the 
railroad built by Smith and Lord in trust to secure the holders of 
the certificates mentioned, and agreed that those holders should have 
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a perpetual lien upon all the earnings of the line constructed by 
means of these certificates to secure 'the payment of the semiannuid 
interest due upon the certificates. The mortgage was foreclosed 
without making Smith and Lord or the holders of the certificates 
parties, and a purchaser under the decree claimed the road free 
from the lien of the certificates and the mortgage made to secure 
them. The holders of the certificates brought suit to enforce their 
lien. They insisted that they were entitled to a prior lien upon 
the section which had been built with the money obtained by the 
certificates, because that money conserved the road and increased 
the security of the mortgagees, and because they had an express 
agreement with the mortgagor to apply the portion of the railroad 
which this money built and the income of it to the payment of these 
certificates. The supreme court said: 

'The claims of the complainants, whatever validity and force may be given 
to them as liens upon the eaimlngs of the section of road from Cambridge City 
to Hagerstown, between the parties agreeing to such liens, are entirely subor- 
dinate to the rights of the bondholders under the mortgage of the White 
Water Valley Bailroad Company, executed for their benefit to trustees on the 
Ist of August, 18G5. • • • The decision in the case of Railroad Co. v. 
Oowdrey also covers the only plausible position of the complainants, that they 
have a lien upon the earnings of the section, because with their moneys the 
road over It was constructed. But the work was not done at the request of 
the mortgagees, but upon a contitict with the lessee of the road, which had 
stipulated as one of the considerations of the lease to constmct that part of 
the line. With those contractors the bondholders, securied by the mortgage 
of August 1, 1866, had no relations, and incurred no obligation to them. In 
the case cited it was contended that priority should be given to the last creditor 
for aiding to conserve the road. But the court answered that this rule had 
never been introduced into our laws, except in maritime cases, which stand 
on a particular reason; that by the common law whatever is affixed to the 
freehold becomes part of the realty, except certain fixtures erected by tenants, 
which do not affect the question; and that the rails put down upon the com- 
pany's road become a part of the road. Here the same rule applies, and not 
only the rails, but those permanent fixtures which are essential to the success- 
ful operation of the road, become a part of the property of the company, as 
much so as if they had existed when the mortgage was executed." 

In Bailroad Co. v. Hamilton, 134 XT. S. 296, 298, 299, 301, 10 Sup. 
Gt. 546, 33 L. Ed. 905, decided in 1890, the Toledo, Delphos & Bur- 
lington Bailroad Company made a mortgage in 1880 upon its prop- 
erty, acquired and to be acquired, and its income, to secure bonds 
which were subsequently issued thereunder. In 1883 that rail- 
road company made several contracts with one who subsequently 
became the intervener in a suit to foreclose that mortgage, to the 
effect that he diould construct a dock for it in the city of Toledo, 
and he fulfilled the contract. The railroad c<Hnpany failed to pay 
the contract price, and he sought priority over the mortgage bond- 
holders in payment out of the income and proceeds of the mortgaged 
property. The circuit court sustained his claim. The supreme court 
reversed the decree, held that no act of the mortgagor and third 
parties could displace the lien of the mortgage in favor of a claim 
for money due for construction of additions to the property mort- 
gaged, and, among other things, said: 

"Neither did the fact of the construction of the dock, and the subsequent 
Improvement of the mortgaged property, give, as reported by the master, to 
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Hamilton an equitable lien prior In right to the lien of the mortgage, or furnish 
equitable reasons why the legal priority belonging to the mortgage should be 
displaced. It Is true cases have arisen in which, upon equitable reasons, the 
priority of a mortgage debt has been displaced in favor of even unsecured 8u1> 
sequent creditors. See St Louis, A. & T. H. R. Co. v. Cleveland, C, G. & I. R. 
Ca, 125 U. S. 658, 673, 8 Sup. Ct 1011, 31 L. Ed. 832, in which many of these 
cases are collected, and the equitable principles underlying them stated. But 
those principles have no application here. The worlc which Hamilton did was 
In original construction, and not in Iceeping up, as a going concern, a railroad 
already built The amount due him was no part of the current expenses of 
operating the road. There was, as to him, no diversion of current earnings 
to the payment of current expenses." 

In SputtLern R Co. v. Carnegie Steel Co., 178 U. S. 257, 259, 296, 
20 gup. Ct. 347, 44 L. Ed. 458, and Lackawanna Iron & Coal Co. y. 
Fanners' Loan & Trust Co., 176 U. S. 298, 315, 20 Sup. Ct. 363, 44 
L. Ed. 475 (cases which were decided in 1900), the supreme court' 
had occasion again to consider the question before us. In the for- 
mer case the Bichmond & Danville Bailroad Company, the mort- 
gagor, had been engaged in operating a system of railroads com- 
prising 3,320 miles. The Carnegie Steel Company had sold to the 
mortgagor, shortly before the appointment of receivers in the suit 
to foreclose the mortgage upon it, 4,203 tons of rails. Which were 
necessary to replace old and worn rails upon the various lines of 
railroad operated by the mortgagor. These rails conserved the proj)- 
erty and increased the security. The supreme court held that the 
claim for these rails was for a part of the operating expenses of 
the railroads of the mortgagor, and that it was entitled to prefer- 
ence in payment over the claim of the prior mortgagee. In the 
latter case, the Houston & Texas CentriU Railway Company, the 
mortgagor, was operating 521 miles of railroad. In the years 1882, 
1883, and. 1884 it purchased 18,581 tons of rails, which were indis- 
pensable to the maintenance of the company as a going concern, 
and which were used to replace old and worn rails upon the roads 
operated by the mortgagor. Half the purchase price of these rails 
remained unpaid. The claimant for this unpaid purchase price in- 
sisted that it was entitled to a preference in payment over the 
mortgagee out of the income and proceeds of the Waco & North- 
western Division of the mortgagor's railroad system, which con- 
sisted of 58 miles, 37 miles of which were relaid with rails fur* 
nished under the contracts with the mortgagor. The court held 
that the purchase price of these rails was not a i>art of the ordi- 
nary expenses of operating the railroad, and refused to allow a pref- 
erence to the claim. Counsel for the claimants in each of these 
cases earnestly and persistently urged that these rails were neces- 
sary to the operation of the railroad, that they conserved the prop- 
erty, that they increased the security, and that for these reasons 
the claims should be preferred. In the former case the supreme 
court held the purchase price of the small quantity of rails in that 
case one of the ordinary expenses of the operation of the railroad, 
and then said: 

''We must not be understood as saying that a general unsecured creditor of 
an Insolvent railroad corporation in the hands of a receiver is entitled to prior- 
ity oyer mortgage creditors In the distribution of jiet earnings, simply becauls 
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that which he furnished to the company prior to the appointment of the re- 
ceiver was for the preservation of the property and for the benefit of the mort- 
gage securities. That, no doubt, is an important element In the matter. Be- 
fore, however, such a creditor is accorded a preference over mortgage creditors 
in the distribution of net earnings in the hands of a receiver of a railroad com- 
pany, it should reasonably appear from all the circumstances, Including the 
amount involved and the terms of payment, that the debt was one fairly to be 
regarded as part of the operating expenses of the railroad, Incurred in the ordi- 
nary course of business, and to be met out of current receipts," Page 296^ 176 
tJ. S., page 362, 20 Sup. Ct., and page 475, 44 L. Ed. 

In the latter case the court declared: 

"The principal ground upon which the Lackawanna Company bases its claim 
for the relief asked is that when each of the above contracts was made the 
Waco division was in such condition that new rails were imperatively required 
In order that the road might be safely used for the transportation of persons 
and property. Such, It may be assumed, was the condition of the road when 
the rails were contracted for and delivered; for it was so found by the master 
to whom the Intervening petition of the Lackawanna Company was referred 
with direction to take the account prayed for, and to report the facts, and to 
that report no exceptions were filed. • • • This court has uniformly held 
that in the distribution of the current earnings of an insolvent railroad com- 
pany, whose property is being administered by a receiver, mortgage creditors 
could not bj& postponed to unsecured creditors, unless the debts due the latter 
were of the'class known as current debts arising in the ordinary course of busi- 
ness, and properly chargeable upon current receipts. The decision in each case 
has been more or less controlled by its special facts. But we are of opinion 
that such expenditures as those incurred in the making of the contracts with 
the Lackawanna Company were not such as are made in the ordinary course 
of the operations of a railroad, and cannot be deemed current debts within the 
nile that a railroad mortgagee, when accepting his security, impliedly agrees 
that the current debts of a railroad company, contracted in the ordinary course 
of its business, in order to keep it a going concern, shall be paid out of current 
receipts before he has any claim upon such income. Southern R. Co. v. Car- 
negie Steel Co., 176 XJ. S. 257, 20 Sup. Ct 347, 44 L. Ed. 458, and authorities 
there cited. They are rather to be regarded as extraordinary expenditures, 
outside of the ordinary course of business, and Incurred for purposes not of re- 
pair, but of construction. This court has said that It Is the exception, not the 
rule, that the priority of mortgage liens can be displaced. Kneeland v. Trust 
Co., 136 U. S. 89; 98, 10 Sup. Ct. 950, 34 L. Ed. 379; Thomas v. Car Co.. 149 
U. S. 95, 111, 13 Sup. Ct 824. 37 L. Ed. 663. We have said that priority of 
unsecured claims Is recognized only in a few specified cases in which equity 
and good conscience require that the vested liens of mortgage creditors shall 
be postponed in the application of current earnings to current debts. Sound 
principle forbids that a court of equity should imply an agreement upon the 
part of mortgage creditors to subordinate their claims to such debts as those 
due to the Lackawanna Company. To so hold would place their rights at the 
mercy of the railroad company having charge of the property upon which their 
recorded liens rest" 

This is the last decision of the supreme court upon the question 
in dispute to which our attention has been called. 

The authorities to which we have now adverted establish the 
propositions that a claim for money borrowed or for service ren- 
dered or material furnished to construct a necessary, permanent, 
and beneficial improvement or addition to the mortgaged property 
of a quasi public corporation is not entitled in equity to a prefer- 
ence in payment out of the mortgaged property or income over the 
claims of the bondholders secured by the lien of the prior mort- 
gage, in the face of which the claim accrued; and that neither 
the fact that the consideration of the claim conserved the property. 
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increased the security of the mortgagee, and rendered the opera- 
tion of the property more economical, nor the fact that it was nec- 
essary to keep the mortgagor a going concern, nor the fact that 
the mortgagor pledged or mortgaged the current income to secure 
the payment of the claim, can raise such an equity as will entitle 
it to a preferential lien upon either the income or the corpus of 
the mortgaged estate over the lien of the prior mortgage. These 
propositions conclusively answer the question presented in this case. 
Nor will a perusal of the authorities from the supreme court 
cited by counsel for the intervener, and a careful examination of 
the facts and opinions in those cases, disclose any decision adverse 
to this answer or to any of the propositions upon which it rests. 
As usual in cases of claims for preferential liens in equity, the 
case of Fosdick v. Schall, 99 U. S. 235, 251, 252, 25 L. Ed. 339, 342, 
has been cited, quoted, and made the foundation of the argument 
for the intervener. It is true that Chief Justice Waite in deliver- 
ing the opinion of the supreme court in that case said: 

"We have no doubt that when a court of chancery is asked by railroad mort- 
gagees to appoint a receiver of railroad property, pending proceedings for fore- 
closure, the court, in the exercise of a sound judicial discretion, may, as a 
condition of issuing the necessary order. Impose such terms in reference to 
the payment from the income during the receivership of outstanding debts for 
labor, supplies, equipment, or permanent improvement of the mortgaged prop- 
erty as may. under the circumstances of the particular case, appear to be rea- 
sonable. Railroad mortgages and the rights ot railroad mortgagees are com- 
paratively new in the history of Judicial proceedings. They are peculiar in 
their character, and affect peculiar interests. • ♦ • The business of all 
railroad companies is done to a greater or less extent on credit. This credit 
is longer or shorter, as the necessities of the case require; and, when com- 
panies become pecuniarily embarrassed, it frequently happens that debts for 
labor, supplies, equipment, and Improvements are permitted to accumulate. In 
order that bonded interest may be paid, and a disastrous foreclosure post- 
poned, if not altogether avoided. In this way the daily and monthly earnings, 
which ordinarily should go to pay the daily and monthly expenses, are kept 
from those to whom in equity they belong, and used to pay the mortgage debt. 
The income out of which the mortgagee is to be paid is the net income obtained 
by deducting from the gross earnings what is required for necessary operating 
and managing expenses, proper equipment, and useful improvements." 

But it is an interesting fact that these remarks, upon which so 
many arguments are based for the preference of unsecured to se- 
cured creditors in the application of the income and proceeds of 
mortgaged property, were obiter dicta, and that the supreme court 
has ever since they were delivered been industriously engaged in 
limiting their terms and restricting their effect, until it has finally 
declared in the cases of Southern R. Co. v. Carnegie Steel Co. and 
Lackawanna Iron & Coal Co. ^. Farmers' Loan & Trust Co., supra, 
that no claim which is not a current debt incurred in the ordinary 
course of the operation of the property of the mortgagor can be 
allowed a preference in payment over the lien of the prior mortgage. 
The decision in Fosdick v. Schall, 99 U. S. 255, 25 L. Ed. 339, was 
far from the broad proposition contained in the remarks we have 
quoted, and was in no way supported by them. It was that a 
claim of a vendor of cars for their rent for six months immediately 
prior to the receivership, which was, under the contract of sale, 
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a part of the purchase price of the cars, was entitled to no equi- 
table lien upon the proceeds of the mortgaged property superior 
to that of the mortgage bondholders, and the decree of the circuit 
court which gave such a preference was reversed. 

In Huidekoper v. Locomotive Works, 99 U. S. 258, 260, 25 L. Ed. 
344, the circuit court had given preference in payment over the mort- 
gage to the claim of a creditor for a balance of the purchase price 
of rolling stock which had been secured upon the locomotives, and 
had been partially paid by a foreclosure of the lien thereon. The 
supreme court reversed the decision of the court below, and de- 
clared that the vendor had no equitable lien upon any fund in 
court as security for his debt. 

Miltenberger v. Railway Co., 106 U. S. 286, 308, 311, 1 Sup. Ct. 
140, 27 L. Ed. 117, is another case upon which much reliance seems 
to be placed by counsel for the intervener. In that case the supreme 
court sustained a decree which directed the receivers operating the 
mortgaged property to pay, in preference to the mortgage debt, 
the arrears due for operating expenses of the railroad for a period 
not exceeding 90 days prior to the appointment of a receiver, an 
amount not exceeding f 10,000, to several connecting lines of rail- 
road, in settlement of ticket and freight balances, and in payment 
for materials and repairs, a part of which accrued more than 90 
days before the appointment of the receiver, and the expenses of 
constructing six miles of' railroad and a bridge, which were built 
subsequent to the appointment of a receiver, pursuant to the orders 
of the court. Much stress is laid upon the fact that under this 
decree the expenses of constructing the six miles of railroad and 
the bridge were preferred in payment to the lien of the mortgage. 
But the railroad and bridge were not constructed by the mortgagor 
prior to the appointment of the receiver, but by the receiver under 
the orders of the court. Moreover, the mortgagees in that case had 
contented themselves with merely protesting generally and disclaim- 
ing all interest under the receivership. Without other action to 
prevent the construction of the railroad and bridge, and with full 
knowledge that the receiver was proceeding to construct them under 
the orders of the court, they had remained silent until the receiver 
had incurred the expenses of the construction and had completed 
the work. The court held that, under these circumstances, they 
were estopped from claiming that the expenses so incurred should 
not be paid out of the income or proceeds of the mortgaged prop- 
erty. It said: 

"A coiurt of equity, however It might act on the question of original author- 
ity or discretion, If presented in season and under circumstances of good faith, 
will not visit upon Innocent parties dealing with a receiver, within the author- 
ity of Its orders, consequences which result from the inequitable negligence 
and suplneness of a party to the suit, or of those represented by him." Page 
308, 106 U. S., page 159, 1 Sup. Ot, and page 125, 27 L. Ed. 

The case was decided upon the principle of estoppel, and not 
upon the theory that a claim for the expense of construction was 
superior in equity to the lien of a prior mortgage. • 

In Trust Co. v. Souther, 107 U. S. 591, 593, 595, 2 Sup. Ot. 295, 
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27 L. Ed. 488, it was held that the court appointing a receiver 
might properly order him, before paying the mortgage debt, to pay 
out of the proceeds of the mortgaged property all amounts owing 
by the railroad company for labor or supplies that accrued in the 
operation and maintenance of the railroad within six months prior 
to the appointment of the receiver, where the receiver had, with 
the consent of the mortgagee, used the income which he obtained 
during the receivership in making permanent repairs and improve- 
ments on the property, instead of paying the claims for labor and 
supplies. 

In Burnham v. Bowen, 111 U. S. 776, 783, 4 Sup. Ct. 675, 28 L. 
Ed. 596, the decision was that, in a case in which the income of 
the receivership had been diverted to pay for the right of way, the 
court might charge a claim for fuel necessarily furnished to, and 
used by, the railroad company in the ordinary course of the oper- 
ation of its road, and within 12 months prior to the receivership, 
as a lien upon the mortgaged property superior to that of the 
mortgage, but Mr. Chief Justice Waite added: 

"We do not now hold, any more than we did in Fosdlck v. Schall, or Hulde- 
koper V. Locomotive Works, 99 U. S. ^^8, 260, 25 L. Ed. 344, that the income 
of a railroad in the hands of a receiver, for the benefit of mortgage creditors 
who have a lien upon it under their mortgage, can be taken away from them, 
and used to pay the general creditors of the rofid. All we then decided, and 
all we now decide, is that, if current earnings are used for the benefit of mort- 
gage creditors before current expenses are paid, the mortgage security is 
chargeable in equity with the restoration of the fund which has been thus im- 
properly applied to their use." 

In Union Trust Go. v. Illinois M. Ry. Co., 117 U. S. 434, 6 Sup. 
Ct. 809, 29 L. Ed. 963, claims for amounts due employes of the road 
for services within six months preceding the appointment of the 
receiver, and for debts incurred for the ordinary expenses of the 
receivers in operating, repairing, and maintaining the road in pas- 
sable condition, were allowed a preference in payment over the claim 
of the mortgagee. 

In Penn v. Calhoun, 121 U. S. 251, 7 Sup. Ct. 906, 30 L. Ed. 915, 
a claim of a bank for money loaned to and used by the mortgagor 
to pay current expenses and pressing debts, just before the fore- 
closure, was refused a preference in payment over the mortgage debt. 

In Sage v. Railroad Co., 125 U. S. 361, 375, 379, 8 Sup. Ct. 887, 
31 L. Ed. 694, an unsecured creditor obtained a judgment against 
the company, and upon a creditors' bill secured the appointment of 
a receiver, who proceeded to operate the railroad, and to collect the 
income for the benefit of the judgment creditor. Individual bond- 
holders, who were secured by a mortgage upon the railroad and its 
income, intervened, without the appearance of their trustees, in the 
suit brought by the unsecured judgment creditor, and the supreme 
court held that they did not thereby deprive him of his priority of 
right to the income accumulated by the receiver appointed under 
his bill. 

In St. Louis, A. & T. H. R. Co. v. Cleveland, C, C. & I. R. Co., 126 
U. S. 658, 673, 8 Sup. Ct. 1011, 31 L. Ed: 832, the supreme court re- 
fused to make the amount due for the rent of a track used by the 
105 F.— 10 
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mortgagor before the appointment of a receiver a preferred claim 
to that of the bondholders upon the proceeds of the mortgaged prop- 
erty. In the opinion Mr. Justice Matthews thus enumerates the 
claims that may be preferred in the distribution of the income: 

"It is undoubtedly true that operating expenses, debts due to connecting Unes 
growing out of an interchange of business, and debts due for the use and occu- 
pation of leased lines, are chargeable upon gross income before that net rey- 
enue arises which constitutes the fund applicable to the payment of the interest 
on the moi-tgage bonds." Page G73, 125 tJ. S., page 1017, 8 Sup. Gt, and page 
837, 31 L. Ed. 

In Trust CJo. v. Morrison, 125 U. S. 591, 612, 8 Sup. Ot. 1004, 31 
L. Ed. 825, a preference in the distribution of the proceeds of the 
sale of mortgaged property was allowed to a surety who had exe- 
cuted a bond for an injunction that enabled the railroad company 
to prevent the sale of its rolling stock on execution and to continue 
the operation of the railroad. But Mr. Justice Bradley, in render- 
ing the opinion of the court, quoted the remark of Mr. Chief Justice 
Waite in Burnham v. Bowen, which appears above, and declared 
that it was not the intention of the court to decide anything in con- 
flict with that declaration. 

In Kneeland v. Trust Co., 136 U. S. 89, 98, 10 Sup. Ot. 950, 953, 34 
L. Ed. 379, 383, the supreme court held that a claim for the rent 
of rolling stock for three months immediately prior to the filing 
of the bill for foreclosure was not entitled to a preference over the 
mortgage debt in the distribution of the proceeds of the sale of the 
property, although the rolling stock was used during that time by 
a receiver of the railroad comx>any appointed on a creditors' bill. 
In delivering the opinion of the court in that case, Mr. Justice 
Brewer said: 

. **The appointment of a receiver vests In the court no absolute control over 
the property, and no general authority to displace rested contract liens. Be- 
cause in a few specified and limited cases this court has declared that unse- 
cured claims were entitled to priority over mortgage debts, an idea seems to 
have obtained that a court appointing a receiver acquires power to give such 
preference to any general and unsecured claims. It has been assumed that a 
court appointing a receiver could rightfully burden the mortgaged property for 
the payment of any unsecured Indebtedness. Indeed, we are advised that 
some courts have made the appointment of a receiver conditional upon the pay- 
ment of all unsecured indebtedness in preference to the mortgage Hens sought 
to be enforced. Can anything be conceived which more thoroughly destroys 
the sacredness of contract obligations? One holding a mortgage debt upon a 
railroad has the same right to demand and expect of the court respect for his 
vested and contracted priority as the holder of a mortgage on a farm or lot. 
So, when a court appoints a receiver of railroad property, it has no right to 
make that receivership conditional on the payment of other than those few 
unsecured claims which, by the rulings of this court, have been declared to 
have an equitable priority. No one is bound to sell to a railroad company, or 
to work for It, and whoever has dealings with a company when property Is 
mortgaged must be assumed to have dealt with it on the face of its personal 
responsibility, and not in expectation of Subsequently displacing the priority 
of the mortgage liens. It is the exception, and not the rule, that such priority 
of liens can be displaced.'* 

In Railroad Co. v. Wilson, 138 U. S. 501, 508, 11 Sup. Ct. 405, 34 
L. Ed. 1023, the claim of an attorney for services rendered to the 
railway company in recovering its engines from the receiver of an- 
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other corporation, and for obtaining an allowance against that re- 
ceiver tor ?1,500, was allowed a preference over the lien of the 
mortgage, because his services were rendered in the ordinary course 
of the operation of the railroad, and inured to the benefit of the 
mortgagee. But another claim which he presented for services ren- 
dered for the mortgagor, which secured no benefit to the mort- 
gagee, was denied a preference. 

In Thomas v. Car Co., 149 U. S. 95, 110, 111, 112, 13 Sup. Ct. 824, 
37 L. Ed. 663, a preference was denied to a debt from a railroad 
company to a car company for rental of cars prior to the com- 
mencement of the suit to foreclose the mortgage. Mr. Justice 
Shiras, in delivering the opinion of the supreme court, quoted with 
approval the language of Mr. Justice Brewer in Kneeland v. Trust 
Co., 136 U. S. 97, 10 Sup. Ct. 953, 34 L. Ed. 383, which we have 
copied supra, and said: 

'The case of a corporation for the manufacture and sale of cars, deaUng 
with a railroad company whose road is subject to a mortgage securing out- 
standing bonds, is very different from that of workmen and employes, or of 
those who furnigh from day to day supplies necessary for the maintenance of 
the railroad. Such a company must be regarded as contracting upon the re- 
sponsibility of the railroad company, and not in reliance upon the interposition 
of a court of equity." 

In Trust Co. v. Cooper, 162 U. S. 529, 16 Sup. Ct. 879, 40 L. Ed. 
1062, a coal and railway company had made an agreement with a 
contractor for the construction of a building for it. After the con- 
tractor had commenced his work a receiver of the property of the 
company was appointed under foreclosure proceedings. The build- 
ing which the contractor was erecting was not covered by the 
mortgage. The contractor then proceeded, under an order of the 
court, and with the consent of the receiver, towards the completion 
of the building. The court held that, as the building was an asset 
in the hands of the receiver, the claim of the contractor for the 
work done upon it was entitled jto payment out of the income or 
out of the proceeds of the property of the railroad company. But 
this case is not in point here, because the building constructed 
was not covered by the mortgage. 

In Virginia & A. Coal Co. v. Central R. & Banking Co., 170 U. 
S. 355, 370, 18 Sup. Ct. 657, 42 L. Ed. 1068, a claim for coal fur- 
nished and used in the operation of the lines of railroad of the 
mortgagor was held to be one of the current expenses in the ordi- 
nary course of the operation of a railroad, and to be entitled to 
preference in equity over the mortgage lien. In rendering the de- 
cision the court again called attention to the very few and excep- 
tional cases in which preferential liens may be allowed under the 
decisions of that court. Mr. Justice White said: 

"In concluding that the claims of the interveners were entitled to priority 
out of the surplus earnings which arose during the control of the road by 
the court, we must not be understood as in any wise detracting from the force | 

of the intimations contained in the recent utterances of this court in the | 

Kneeland Case, 136 U. S. 89, 10 Sup. Ct. 950, 34 L. Ed. 379, and the Thomas 
Case. 149 U. S. 95, 13 Sup. Ct. 824, 37 L. Ed. 663, as to the necessity of a court j 

of equity confining itself within very restricted limits in the application of the 
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doctrine that In certain cases a conrt having a road or fond nnder Its control 
may be justified in awarding priority over the claims of mortgage bondholders, 
to unsecured claims originating prior to a recelTership." 

All the cases cited by counsel for the intervener from the su- 
preme court which bear upon the question in hand have now been 
reviewed. While there are dicta in some of the earlier opinions 
of that court (notably in Fosdick v. Schall) upon which a plausible 
argument that a claim for material or money furnished for a ^'per- 
manent improvement" to the mortgaged property may be preferred 
to a prior mortgage^ there is no decision of that court to that effect, 
or adverse to the principles established and afiQrmed by the line 
of cases opening with Dunham v. Railway Co., 1 Wall. 254, 267, 
17 L. Ed. 584, in 1863, and closing with Lackawanna Iron & Coal 
Co. V. Farmers' Loan & Trust Co., 176 U. S. 298, 315, 20 Sup. Ct 
363, 44 L. Ed. 475, which have been examined in an earlier part of 
this opinion. Since those authorities decide the question before us, 
and as the decisions of the supreme court are conclusive here, it 
would be an idle task to consider the opinions of other courts. 
When a careful examination and analysis of the facts and opinions 
in all the cases in the supreme court upon the subject of prefer- 
ential claims in suits to foreclose mortgages of quasi public cor- 
porations is made, and dicta are distinguished from adjudications, 
the decisions of that court will be found to sustain these propo- 
sitions: A mortgagee of the property, acquired and to be acquired, 
and of the income of a quasi public corporation, such as a rail- 
road company, obtains a lien upon the net income of the company 
after the current expenses of operation incurred in the ordinary 
course of business are paid, and impliedly agrees that the gross 
income shall be first applied to the payment of these current ex- 
penses, before the net income to which he is entitled arises. A 
court of equity engaged in administering mortgaged railroad prop- 
erty under a receivership in a foreclosure suit may prefer unpaid 
claims for current exx)enses of the ordinary operation of the rail- 
road, incurred within a limited time before the receivership, to a 
prior mortgage lien, in the distribution of the income or of the 
proceeds of the mortgaged property. If such a mortgagor diverts 
the current income from the payment of current expenses to the 
payment of interest on the mortgage debt, or to the iminrovement 
of the mortgaged property, so that current expenses remain unpaid 
when a receiver is appointed, the court may, out of the income 
accruing during the receivership, restore to the unpaid claims for 
current expenses the amount so diverted. But if there has been 
no diversion there can be no restoration, and the amount of the 
restoration cannot exceed the amount of the diversion. The class 
of claims which may be awarded a preference in payment over the 
prior mortgage debt in equity is limited to claims for current ex- 
penses incurred in the ordinary course of the operation of the mort- 
gaged property within a limited time before the appointment of a 
receiver. It does not include claims for money loaned, or for 
material or labor furnished to make necessary beneficial and per- 
manent additions or improvements to the mortgaged property. The 
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broad language of the dicta in Fosdick y. Schall, that "necefisarj 
operating and managing expenses, proper equipment, and useful im- 
provements" are to be deducted from the current income before the 
net income out of which the mortgage debt is to be paid arises, has 
been disapproved and modified, and the class of claims entitled to 
equitable preference has been limited, by the later decisions of the 
supreme court in Kneeland v. Trust Co., 136 XJ. S. 89, 98, 10 Sup. 
Ot. 950, 34 L. Ed. 379; Morgan's L. & T. B. & S. S» Co. v. Texas 
Cent Ry. Co., 137 U. S. 171, 196, 198, 11 Sup. Ct. 71, 34 L. Ed. 
625; Thompson v. Railroad Co., 132 U. S. 68, 71, 73, 10 Sup. Ct. 
29, 33 L. Ed. 256; Thomaa v. Car Co., 149 U. S. 95, 110, 13 Sup. 
Ct. 824, 37 L. Ed. 663; Southern R. Co. v. Carnegie Steel Co., 176 
U. S. 257, 296, 20 Sup. Ct 347, 44 L. Ed. 458; and Lackawanna 
Iron & Coal Co. v. Farmers' Loan & Trust Co., 176 U. S. 298, 315, 
20 Sup. Ct 363, 44 L. Ed. 475,— to claims incurred for the current 
expenses of the operation of the mortgaged property in the ordi- 
nary course of the business of the mortgagor. The test of the pref- 
erential equity of a claim is its consideration. If its consideration 
was a current expense of the operation of the mortgaged property, 
which inured to its benefit, and which was incurred in the ordinary 
course of its business, within a limited time anterior to the appoint- 
ment of the receiver, the claim may be preferred. The supreme 
court has refused to apply the principle of the civil and maritime 
laws of awarding priority to the last creditor who furnished neces- 
sary repairs and supplies to a vessd to the distribution of the pro- 
ceeds of the foreclosure of mortgages of quasi public corporations. 
Railroad Co. v. Cowdrey, 11 Wall. 459, 474, 482, 20 L. Ed. 199; 
Thompson v. Railroad Co., 132 XJ. S. 68, 74, 10 Sup. Ct 29, 33 L. 
Ed. 256. If the consideration of a claim is not a part of the cur- 
rent expenses of the ordinary operation of the mortgaged property, 
but is a part of the expense of constructing a permanent addition 

I or improvement to it, out of the ordinary course of its operation, 

i neither the fact that it tended to conserve and improve the prop- 

erty and increase the security of the mortgagee, nor the fact that 
it was necessary to keep the mortgagor a going concern, nor the 
fact that the mortgagor pledged or mortgaged the current income 
to secure it, will give the claim a preferential equity over the lien 

I of a prior mortgage. Dunham v. Railway Co., 1 Wall. 254, 267, 

17 L. Ed. 684; Railroad Co. v. Cowdrey, 11 Wall. 464, 481, 20 L. 

! Ed. 202; Thompson v. Railroad Co., 132 U. S. 71, 73, 74, 10 Sup. 

Ct 29, 33 L. Ed. 256; Railroad Co. v. Hamilton, 134 U. S. 296, 301, 
10 Sup. Ct. 546, 33 L. Ed. 905; Southern R Co. v. Carnegie Steel 
Co., 176 U. S. 257, 296, 20 Sup. Ot. 347, 44 L. Ed. 458; Lackawanna 
Iron & Coal Co. v. Farmers' Loan & Trust Co., 176 U. S. 298, 315, 
20 Sup. Ct 363, 44 L. Ed. 475. 

The consideration of the claim for money loaned to pay for the 
addition to the plant and power of the mortgagor, for which a pref- 
erence is sought in this case, was not one of the current expenses 
of the operation of the mortgaged property in the ordinary course 
of business, but it was money loaned to pay an extraordinary ex- 
pense of the mortgagor^ incurred not for the operation of its prop- 
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erty, but for the construction of a new and permanent addition 
to and improvement of it The claim was therefore inferior in 
law and in equity to the prior lien of the recorded mortgage, in the 
face of which it arose; and the decree below, which gave it a 
preference over the claims of the bondholders secured by that mort- 
gage, must be reversed, and the case must be remanded to the 
court below, with directions to overrule the exceptions to the mas- 
ter's report and to enter a decree in conformity therewith, and it 
is so ordered. 

CALDWELL, Circuit Judge (dissenting). At the threshold of this 
case we are confronted with liie question whether the doctrine of 
preferential debts, applicable to railroads, has any application to 
a corporation like the mortgagor in this case. In Wood v. Safe- 
Deposit Co.^ 128 U. S. 416, 421, 9 Sup. Ot. 132, 32 L. Ed. 473, the 
supreme court said: 

•*The doctrine of Fosdick v. SchaU has never yet been applied In any case 
except that of a railroad. The case lays great emphasis upon the consideration 
that a railroad is a peculiar property, of a public nature, and discharging a 
great public work. There Is a broad distinction between such a case and that of 
a purely private concern. We do not undertake to decide the question here, 
but only point It out." 

In Hanna v. Trust Co., 36 U. S. App. 61, 16 0. C. A. 586, 70 Fed. 
2, and in Ford v. Trust Co., 36 U. S. App. 203, 17 C. C. A. 31, 70 
Fed. 144, the question was adverted to, but not decided, by this 
court. The majority opinion makes no reference to this question, 
but by implication puts the corporation in this case on the footing 
of a general traffic railroad in the matter of preferential debts. 

I express no opinion upon that question. If the doctrine is ap- 
plicable to this corporation, then the decree of the circuit court 
should be affirmed. The opinion of Judge Woolson (Illinois Trust 
& Sav. Bank v. Ottumwa Electric Ry. Co. [O. C] 89 Fed. 235) shows 
what the decree was, and the grounds upon which it was rested. 
No extended review of the authorities on the doctrine of prefer- 
ential claims is called for by this case. They have been fully re- 
viewed by the supreme, court in the late case of Southern R. Co. v. 
Carnegie Steel Co., 176 U. a 257, 20 Sup. Ct. 347, 44 L. Ed. 458; 
and their review by the majority of the court in this case throws 
no new light on the subject, but, from the standpoint from which it 
is made, serves rather to darken it. The cases of Dunham v. Rail- 
way Co., 1 Wall. 254, 17 L. Ed. 584, and Railroad Co. v. Oowdrey, 

II Wall. 459, 20 L. Ed. 199, are cited in support of the majority 
opinion. As these cases' were decided long before Fosdick v. Schall, 
the court might, with exactly as much pertinency and relevancy 
to the case at bar, have cited every case from the Year Books down. 
The question of giving certain classes of the general indebtedness 
of a railroad company preference over a mortgage on the road first 
came before the circuit courts in suits to foreclose such mortgages. 
Some of those courts, perceiving the difference between a railroad 
and all other kinds of property, and between a mortgage on a rail- 
road and a mortgage on lands and lots (Farmers' Loan & Trust Go. 
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V. EansaB City, W. & N. W. R. Co. [C. C] 53 Fed. 182; Same v. 
Northern Pac. R. Co. [0. C] 71 Fed. 245), were constrained by con- 
siderations of equity and justice, which no court of equity could 
disregard, to give certain classes of indebtedness of the railroad 
company preference over the mortgage. The power was exercised 
very sparingly at first, but more liberally by some chancellors than 
others. The first case in which the supreme court took up and 
fully considered the question of the power of a court of equity to 
make preference in suits to foreclose a mortgage on a railroad was 
the now justly celebrated case of Fosdick v. Schall, 99 U. S. 253, 25 
L. £d. 339. The unanimous judgment of the court was delivered 
by Chief Justice Waite, and the opinion in that case is the founda- 
tion of the doctrine in the federal courts, and no case prior to that 
judgment has any application to the doctrine. No case has since 
gone to the supreme court, involving the question of preferential 
debts, in which the court has not rested its decision on the doc- 
trine of that case, or cited it approvingly. In the very last reported 
case (Southern B. Co. v. Carnegie Steel Co., supra) mvolving the 
question the court quotes extensively and approvingly from the opin- 
ion in Fosdick v. Schall. In every case which has come before that 
court involving the question of preferential debts, it has referred 
approvingly to the case of Fosdick v. Schail; and in no single one 
of them is that case criticised, overruled, or declared obiter dicta. 
In view of these facts it is a matter of surprise. to find it stated 
in the majority opinion that the greater part of the unanimous opin- 
ion of the supreme court in Fosdick v. Schall is obiter dicta and 
to be disregarded. It is diflBcult to harmonize all the judicial ut- 
terances and conclusions in the different cases that have been con- 
'sidered by that court. But this is not surprising when we reflect 
that the whole doctrine is of modern origin, and that it is not based 
on any written law, but upon equitable considerations, the applica- 
tion of which rests in a large degree upon the sound judicial discre- 
tion of the chancellor, having due regard to the circumstances of 
the particular case. Some contrariety of opinion and practice in 
the application of a principle resting solely on equitable considera- 
tions, the application of which are dependent on the exercise of 
that uncertain quantity called "judicial discretion," was inevitable. 
It was in view of these considerations that the supreme court, un- 
like the majority of this court in the case at bar, has uniformly 
refused to lay down any fixed and inflexible rule for the application 
of the doctrine. Every case is left to be determined on its own 
special equities. In Fosdick v. Schall' the supreme court said: 

"No fixed aud Inflexible rule can be laid down for the government of the 
courts In all coRes. Each case wIU necessarily have Its own peculiarities, 
which must to a greater or less extent Influence the chancellor when he couies 
to act" 

' And in Southern R Co. v. Carnegie Steel Co., supra, after review- 
ing the cases, the supreme court says: 

"It Is apparent from an examination of the above cases that the decision 
In each one depended upon Its special facts. This court has uniformly re- 
frained from laying down any rule as absolutely controUiug in every case 
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InyolYlngr the right of nnsecnred creditors of a corporation, whose property 
Is in the hands of a receiyer, to have their demands paid out of net earnings 
In preference to mortgage creditors." 

And this is again repeated at page 292, 176 U. S., page 358, 20 
Sup. Ct, and page 473, 44 L. Ed., where it is said: 
"Each case, as already observed, must depend largely upon its special facts." 

In Lackawanna Iron & Coal Co. v. Fanners' Loan & Trust Co., 
176 U. S. 298, 315, 20 Sup. Ct. 363, 369, 44 L. Ed. 475, 484, decided on 
the same day with the Carnegie Steel Company Case, the court said: 

"The decision in each case has been more or less controlled by its special 
facts." 

And like utterances are found in other opinions of that court. 

In the case of Parmers' Loan & Trust Co. v. American Water- 
works Co. (C. C.) 107 Fed. 23, in which the intervener, the Holly 
Manufacturing Company, was allowed |44,000 as a preferential 
claim for three engines and other material furnished to the Water- 
works Company, Judge Sanborn says: 

"It is perhaps impossible, and, if possible, it would be unwise, to draw the 
line of demarkation between claims that may and those that may not be pre- 
ferred to the mortgagees In payment out of the income earned by an Insolvent 
corporation, after receivers in foreclosure are appointed, or out of the corpus 
of the property. The special circumstances of each case wlU necessarily and 
rightfully influence the discretion of the court" 

In the case at bar the majority of the court find the machinery and 
other improvements procured and built with the money of the inter- 
vener were not necessary to keep the corporation a going concern, 
or to prevent a forfeiture of its charter, or to enable it to discharge 
any duty it owed to the public and was bound to discharge, and that, 
as the contract to light the city entailed a loss of f 2,700 per year on 
the company, the addition and improvement of its plant which en- 
abled it to continue to perform that contract was an actual damage 
to the company. In the face of these findings, there is no rule or de- 
cision under which the intervener's claim could be held to be pre- 
ferred. And when the court arrived at these conclusions this case 
was decided against the intervener, and all that it said thereafter is 
obiter dicta and not binding on this or any other court. But, in 
disregard of the rule of the supreme court to confine the decision in 
this class of cases to the particular facts and circumstances of the 
case in hand, the majority opinion, after finding facts which ef- 
fectually dispose of the case at bar, proceeds to a general discus- 
sion of the doctrine of preferential debts, and concludes by laying 
down numerous inflexible and cast-iron rules for the determination 
of all cases which may arise in the future. One of these rules de- 
clares: 

'The class of claims which may be awarded a preference In payment over 
the prior mortgage debt in equity is limited to claims for current expenses 
inairred in the ordinary course of the operation of the mortgaged property 
within a limited time before the appointment of a receiver. It does not Include 
claims for money loaned or for material or labor furnished to make necessary 
beneficial and permanent additions or improvements to the mortgaged prop* 
erty.** 
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As applied to this, case, this role, for the reasons we stated, is 
obiter dicta, and, moreover, is not law. It is in direct conflict with 
the judgment of this court in Trust Co. v. Riley, 36 U. S. App. 100, 
16 C. 0. A. 610, 70 Fed. 32, in which the judge who writes the ma: 
jority opinion in this case wrote the unanimous opinion of the court. 
After a full review of the authorities the court, speaking by Judge 
Sanborn, said: 

^'From this brief review of the decisions of the supreme court bearing upon 
this question, we think these propositions may properly be deduced: First. 
There are certain claims against a mortgaged railroad, accruing before the 
appointment of a receiver, which are entitled to a preference over a prior mort- 
gage debt in payment out of the earnings of the railroad during the receiver- 
ship, and out of the proceeds of the sale of its property. Second. It is an in- 
dispensable element of every such claim that it is founded upon property fur- 
nished or services rendered to the mortgagor which either preserved or en- 
hanced the value of the security of the mortgage debt, and thereby inured 
to the benefit of the mortgagee. Third. Claims of this character have been 
given a preference over the mortgage debt by these decisions on one of two 
grounds,~either on the ground that the mortgage is a lien on the net, and not 
on the gross, Income of the railway company; and where that part of the 
income which is applicable to the payment of current expenses of operation, 
proper equipment, and necessary improvements has been diverted to pay in- 
terest on the mortgage debt, or to otherwise benefit the security, and this di- 
version has left claims for these expenses unpaid, it Is the province and duty 
of the chancellor to restore the diverted fund by taking an equal amount from 
the earnings of the railway company during the receivership, and applying it 
to the payment of these claims in preference to the mortgage debt Fosdlck 
Y. Schall; Bumham v. Bowen; St. Louis, A. & T. H. R. C3o. v.» Cleveland, C, 
C. & I. Ry. Co.; Railroad Co. v. Hamilton; Morgan's L. & T. R. & S. S. Co. 
V. Texas Cent. Ry. Co.,--supra." 

Again it is said: 

"Repairs and improvements increase the value of the security of the bond- 
holders." 

It will be observed that among the claims classed as preferential 
by the court are claims "founded upon property furnished or serv- 
ices rendered to the mortgagor, which either preserved or enhanced 
the value of the security of the mortgage debt, and thereby inured 
to the benefit of the mortgagee," and debts incurred for "proper 
equipments and necessary improvements," or any expenditure that 
operates "to otherwise benefit the security." The intervener's claim 
in this case is founded on property furnished to the mortgagor 
which enhanced the value of the security of the mortgage debt, and 
thereby inured to the benefit of the mortgagee. It is for "proper 
equipments and necessary improvements," and was an eaqpenditure 
that operated to benefit the security, so that it falls exactly within 
the rule announced by this court in Trust Co. v. Riley. 

Contrary to the finding of the majority of the court, I find, from 
a careful consideration of the facts disclosed by the record, that the 
improvements made were necessary to enable the company to con- 
tinue as a going concern, so far as relates to furnishing lights, and 
to carry out its contract to light the city, and to discharge its obliga- 
tions under its charter. It is immaterial whether the contract to 
furnish light was profitable or unprofitable to the company. It 
was a contract to perform public service of vital importance to the 
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qity and its inhabitants. The doctrine that. a corporation bound 
by contract to light the streets of a city may with impunity re- 
pudiate that contract whenever it proves to be unprofitable or its 
plant inadequate to the purpose is not sound. When the company 
entered into a contract to light the streets of the city, it took upon 
itself the discharge of a public duty which it was bound to perform 
according to the terms of its contract. Neither its insolvency, nor 
the fact that its plant was inadequate for the purpose, nor the fact, 
if it was a fact, that compliance with its contract entailed a loss, 
would be received by the law as an excuse for its nonperformance. 
It is conceded that the company was saved f4,000 a year in ex- 
penses by these improvements and additions to its plant The im- 
provements and additions passed to the mortgagees, under the mort- 
gage, and were worth all or more than they cost. The company 
would have been liable to the city for the breach of its contract to 
light its streets, so that the failure of the company to comply with 
its contract would not relieve it of any loss under the contract, 
but would impose new and additional liabilities upon it. It would, 
moreover, have furnished a ground for the forfeiture of its charter. 
It is not necessary to prove that this forfeiture would have been 
enforced. It is enough that it might have been. The contention of 
the majority that, where a company's charter authorizes and re- 
quires it to operate a street railroad and an electric plant suflftcient 
to light the streets of a city, it must be regarded as a going concern 
as to both, so long as it operates one of them, and that it cannot, 
therefore, be said that improvements and additions made to one of 
them, without which it must have been abandoned, were necessary 
to keep the company a going concern, is too obviously untenable 
to require discussion. In Fosdick v. Schall, supra, without assum- 
ing to enumerate all the kinds of claims which might be allowed, 
the court specified the following: 

'•Outstanding debts for labor, supplies, equipment, or permanent Improve- 
ment of the mortgaged property, as may, under the circumstances of the par- 
ticular case, appear to be reasonable." 

Again: 

*'The Income out of which the mortgagee is to be paid Is the net Income 
obtained from deducting from the gross earnings what is required for neces- 
sary operating and managing expenses, proper equipment, and useful improve- 
ments." 

In Central Trust Co. v. Wabash St. L. & P. By. Co. (C. C.) 30 Fed. 
332, over f 2,000,000 of claims were allowed for borrowed money "in 
order to provide means for the meeting of its expenses and the keep- 
ing of its road in successful operation, and completing its lines as 
aforesaid." See Farmers' Loan & Trust Co. v. Kansas City, W. & N. 
W. Ry. Co. (C. C.) 53 Fed. 182. In Trust Co. v. Clark, 26 C. C. A. 397, 
81 Fed. 269, preference was given to a claim for a gear wheel and 
pinion. In Manhattan Trust Co. v. Sioux City Cable Co. (C. C.) 
76 Fed. 658, for power furnished a street railway. In Railroad Co. 
V. Wilson, 138 U. S. 501, 11 Sup. Ct. 405, 34 L. Ed. 1023, a prefer- 
ential claim was allowed for attorney's fees. In Morrison's Case, 
125 U. S. 591, 8 Sup. Ct. 1004, 31 L. Ed. 825, an allowance was made 
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for damages suffered by reason of an injunction bond to prevent the 
sale of rolling stock. In Manhattan Trust Co. Case (C. C.) 76 Fed. 
658, an allowance for an electric generator. In Miltenberger Case, 
106 U. S. 286, 1 Sup. Ot. 140, 27 L. Ed. 117, claim was allowed for 
the construction of fiye miles of road, repairs on bridge, purchase 
of engines, etc.; some of the claims existing before, and some ac- 
cruing after, appointment of the receiver. In Cleveland, C. & 8. 
Rj. Co.'s Case (C. 0.) 86 Fed. 73, claim allowed for the construction 
of railroad bridge. In Atkins' Case, 3 Hughes, 307, Fed. Cas. No. 
604, for moneys advanced by bondholders and stockholders to pay 
labor claims. In Fiu*mers' Loan & Trust Co. v. American Water- 
works Co., supra, claim allowed for engines, hydrants, boilers, valves, 
etc., furnished the American Water Company at Omaha. Farmers' 
Loan & Trust Co. v. Northern Pac. B. Co. (C. C.) 71 Fed. 245, claim 
allowed on account of going on an appeal bond, upon the same princi- 
ple as Morrison's Case. In Farmers' Loan & Trust Co.'s Case (C. 0.) 
71 Fed. 250, claim allowed for taxes paid. Penn Mut. Life Ins. Co.'s 
Case, 141 HI. 35, 31 N. E. 138, claim allowed for right of way damages. 
In Southern R Co. v. Carnegie Steel Co., supra, a claim for steel rails 
was held to be a preferential debt. And in Farmers' Loan & Trust 
Co. V. Lamont, 69 Fed. 23, 16 C. 0. A. 364, 32 U. a App. 480, this court 
held a claim for rent of a waiting room for passengers and an office 
for the company's ticket agent was a preferential debt. 



SAFES-DEPOSIT & TRUST OO. OP PITTSBURG v. WRIGHT et aL 

(Circuit Court of Appeals, Third Circuit November 80, 1900.) 

No. a, September Term. 

L Judo MENTB— Collateral Attack. 

Id a suit for the partition of lands which were subject to the lien of 
certain judgments, the court cannot, on distribution of the proceeds of 
the lands after their sale, inquire into the consideration of the notes on 
which a senior judgment was rendered, for the purpose of giving a later 
judgment priority. 

ft Same— Conclusiveness— Judgment Entered on Warrant op Attorney. 
A judgment entered on a warrant of attorney, under the established 
law of Pennsylvania, until reversed or set aside, has all the qualities and 
conclusive effect of a judgment on a verdict. 

& Same— Impeachment por Fraud— Junior Lienholder. 

While the holder of a junior judgment may collaterally impeach a senior 
Judgment for fraud against himself, to the extent of defeating the priority 
of lien, he cannot do so on the ground merely that the judgment was fraud- 
ulent as against the defendant. 

4^ Promissory Note- Consideration— Indertedness op Ancestor. 

A note given by heirs for a debt of their ancestor, which was enforce- 
able against his estate, although it had ceased to be a lien upon his realty. 
Is not without consideration, so that a judgment rendered thereon can be 
Impeached by the bolder of a junior judgment against the makers, in 
the absence of fraud or collusion to defeat the rights of such junior cred- 
itor. 

8L Exemption- Waiver. 

Under the law of Pennsylvania, the right of exemption is a personal priv- 
ilege, which may be waived; and a waiver of such right in a note under 
seal, which has passed into judgment, is irrevocable. 
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Appeal from Circuit Court of the United States for the Western 
District of Pennsylvania. 

W. G. Guiler, for appellant. 
B. H. Lindsey, for appellees. 

Before DALLAS and GBAY, Circuit Judges, and BBADFOED, 
District Judge. 

GBAY, Circuit Judge. This is an appeal from the order and de- 
cree of the circuit court of the United States for the Western dis- 
trict of Pennsylvania sustaining the exceptions filed by the Second 
National Bank of Brownsville, Pa., to the master's report on distri- 
bution of the funds realized by him from the sale of certain real 
estate under proceedings instituted in said circuit court for partition 
of the said real estate among heirs at law of 'Hxomas S. Wright, late 
of Fayette county, Pennsylvania, deceased, who died intestate and 
seised of said real estate. Thomas S. Wright died intestate Novem- 
ber 7, 1893, leaving to survive him a widow, Nancy Wright, and the 
following named children: Harry S. Wright, John A. Wright, Wil- 
liam D. Wright, Moses Wright, Bessie Wright, and Thomas S. 
Wright, all of whom were of lawful age at the time of the said pro- 
ceedings and sale of said real estate, and Charles S. Wright, a minor, 
and Nancy Wright Gribble, minor daughter of Nancy Wright Grib- 
ble, deceased, who was a daughter of tiie said intestate. This suit 
or proceeding in partition was instituted by Harry S. Wright, above 
named, one of the co-parceners, and a citizen of the state of Illinois, 
against the widow, Nancy Wright, and his brothers and sisters 
above named, the other co-parceners, all of whom were citizens of 
the state of Pennsylvania. Charles S. Wright and Nancy Wright 
Gribble, the minors, appeared by their guardian, William Parkhill. 
At the time of his deatii the said Thomas S. Wright was indebted 
to the Second National Bank of Brownsville on certain bankable 
notes. No suits were brought on these notes by the bank within 
two years after Wright's death, and under the laws of Pennsylvania 
the lien for the debt thus evidenced against the real estate expired, 
although the debt itself survived, and judgment was recoverable on 
the same in a suit against the estate. In January, 1897, more than 
three years after the death of Thomas S. Wright, and after the ex- 
piration of the lien for the debt due from him to the bank, the widow, 
Nancy Wright, and five of the decedent's children, namely, Harry 
S., Moses, John A., William D., and Bessie Wright, all sui juris, 
executed under their hands and seals, and delivered to the bank, a 
note containing a warrant of attorney, with a confession of judg- 
ment for 18,815, the amount of Thomas S. Wright's indebtedness to 
the bank. The judgment note was dated January 21, 1897, was pay- 
able 12 months after date, with interest from May 1, 1897, at the 
rate of 5 per cent., and contained a waiver of exemptions. The judg- 
ment upon this note and warrant was entered in a Pennsylvania 
state court of competent jurisdiction on January 29, 1897, and was 
the first lien on the real estate, of which the defendants above nam- 
ed, as heirs at law of their father, were co-parceners, and therefore 
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became the first lien on the proceeds of the sale of the same, which 
were in the court below for distribution. The sale was made clear 
of all liens by a master, under a decree of the court. Two contest- 
ing junior judgments against the same defendants were entered in 
the state court, on warrants to confess judgment, on March 28, 
1898, — one in favor of Nancy Wright, for f 1,485; the other in favor 
of Harry S. Wright, administrator of Thomas S. Wright, deceased, 
for 11,716.91. The master appointed by the court to make the sale 
was also directed to make distribution of the proceeds and report 
his findings to the court. All these judgments were against the 
widow and children of the intestate, and were liens upon their sev- 
eral interests in these lands, as derived from him. There were 
no judgments against the intestate, Thomas S. Wright, and no liens 
against these lands, other than those appertaining to the said judg- 
ments against the said co-parceners and widow. It was contended 
in behalf of the plaintiffs in the two junior judgments against the 
heirs at law that the prior judgment against them should be dis- 
allowed as a lien upon the fund, on the ground that it was given 
without consideration, and because, as was also asserted by counsel 
in his argument before the master, said judgment was entered by 
collusion and in fraud of subsequent judgment creditors. As to this 
assertion there was no independent evidence whatever. 

In the return of the distribution made by the master, the judg- 
ment in favor of the Second National Bank, above referred to, was 
postponed to the subsequent judgment entered in favor of Harry 
S. Wright, administrator of Thomas S. Wright, deceased, against 
himself, individually, and the other heirs at law, on the ground 
that the note on which judgment was entered in favor of the bank 
was without consideration, and voluntary on the part of Nancy 
Wright and the heirs at law who executed it. The judgment against 
the same heirs at law in favor of Nancy Wright, however, was not 
allowed this preference, on the ground that Nancy Wright had vol- 
untarily executed under seal the note and warrant of attorney given 
to the bank, upon which judgment in its favor was entered, and 
had thereby consented to the execution of the same by her sons. 
The note, therefore, it was said, could not be a fraud as to her. It 
thus appears that the master assumed to examine the consideration 
of the obligations upon which the judgments had been entered, and 
to determine whether the prior judgment of the bank should or 
should not be postponed in the distribution to those subsequently 
entered. This was clearly a collateral attack upon the prior judg- 
ment, and as such within the inhibition of the rule universally ap- 
plied in such cases. Judgments and decrees of courts having ju- 
risdiction of the person and subject-matter, regularly entered, im- 
port verity; and the policy of the law forbids that the solemn judg- 
ments of courts of justice should be set aside, or their efficacy im- 
paired or interfered with, except in a manner and by a direct pro- 
ceeding as solemn and regular as that in which the pronouncement 
of the judgment itself was made. This was the view of the court 
below, which accordingly allowed the exceptions to the master's 
report, and ordered distribution to be made upon the judgments in 
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the order of their priority. In this we think the learned judge of 
the court below was clearly right. 

The judgment in ^avor of the bank was entered on a warrant of 
attorney, but was, m the language of the learned judge below, "as 
much an act of the court as if it were formally pronounced on nil 
dicit or a cognovit, and until it is reversed or set aside it has all the 
qualities and conclusive effect of a judgment on a verdict." The 
decisions of the supreme court of Pennsylvania in Braddee v. Brown- 
field, 4 Watts, 474, and Lennig's Appeal, 93 Pa. St. 307, referred 
to by the learned judge below, establish this proposition as the law 
of Pennsylvania. 

This judgment, then, in favor of the bank, was a first lien upon 
the property which had been sold, and was conclusive upon the 
master in making distribution of the proceeds of sale. Neither he, 
nor the court of which he was an officer, could in this proceeding 
for partition do otherwise than recognize this judgment in all its 
efficiency, and give to it the priority which apparently belonged to 
it on the records of the court in which it was rendered. No juris- 
diction existed in the court below,, in this collateral proceeding, to 
question the bona fides of the note upon which the judgment was 
entered, or to otherwise attack the integrity of its record. No peti- 
tion or statement was filed before the master by the creditors in the 
junior judgments alleging fraud or collusion. In fact, nothing in 
the way of pleadings, or substitutes therefor, were filed in the case 
for the purpose of attacking the validity of the judgment, or its 
right to priority of lien as against the plaintiffs or holders of the 
junior judgments. If there is irregularity or error in the judgment 
of a court having jurisdiction of the subject-matter and the parties, 
it cannot for that be impeached in a collateral proceeding. It "can 
only be vacated on motion in the court in which it was rendered, 
or reversed for error in an appellate jurisdiction." It is well settled, 
however, that fraud in the entry or obtaining of a judgment may be 
shown in a collateral proceeding by others than the parties to the 
judgment, where such fraud affects injuriously the interests of such 
others. The debtor or defendant in a judgment will be allowed, in 
a proper proceeding, to show fraud, as against himself, practiced 
by the plaintiff in obtaining the judgment; but such fraud against 
the debtor or defendant, merely, will not avail third parties, such 
as the holders of junior judgments, for the purpose of affecting the 
lien of the prior judgment. The fraud that can be taken advaii- 
tage of by third parties must be such as affects them; that is, the 
entry or obtaining of the judgment sought to be impeached must be 
a fraud upon the interests or rights of such third parties, whether it 
be a fraud on the defendant or debtor or notk From this, of course, 
it follows that, though a judgment be fraudulently obtained as 
against the defendant, it may not be a fraud as against third par- 
ties. It has become a well-settled rule, therefore, that subsequent 
creditors and plaintiffs in junior judgments may collaterally im- 
pesich the senior judgment as having been entered or obtained by 
collusion between plaintiff and defendant, with intent to defraud 
or hinder such subsequent creditors. In such case, if the impeach- 
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ment be successful, the effect is not to vacate the judgment, but only 
to disallow its interfering lien, so far as such subsequent creditors 
are concerned, leaving it in force as between the original parties, 
and for all other purposes. Fraud, however, cannot be presumed in 
such a case. The collusion and fraudulent intent should be alleged 
in some appropriate written statement or pleading, and it must in 
all cases be satisfactorily proved. In the 'case before us there was 
no allegation of such collusion and fraudulent intent, except such 
as was made ore tenus by counsel to the master, and no evidence 
whatever that such had been practiced against the contesting judg- 
ment creditws. The only testimony relied upon for that purpose 
by counsel in the argument was that of one of the defendants, to the 
effect that the judgment in favor of the bank was without consid- 
eration and voluntary, because it was given by the heirs at law and 
widow, for no indebtedness of their own to the bank, but solely for 
that of the intestate. And the master's finding merely states that 
the bank's judgment "is without consideration, except the pre- 
existing debts of Thomas S. Wright [the intestate], and that the 
judgment note or bond upon which it is entered is voluntary." 
Want of consideration, however, is not of itself sufficient to support 
a collateral attack upon a judgment. Not even when coupled with 
fraud upon the defendants is it sufficient, as is clearly stated in 
Thompson's Appeal, 57 Pa. St. 175. Fraud upon the defendant in 
the judgment attacked is not necessarily fraud against the junior 
judgment creditors. Upon the evidence disclosed in the record, and 
upon the master's finding of fact, as above stated, we think there is 
an entire failure to show collusion with fraudulent intent, or with 
what amounts to fraudulent intent, against these attacking junior 
judgment creditors, and that upon this ground alone the judgment 
of 5ie court below, sustaining the exceptions to the master's report, 
should be affirmed. The whole contention of appellant is founded 
on the assumption that the note to the bank, upon which judgment 
was confessed, was without consideration, and therefore void as 
against subsequent creditors. We have already shown the inefficacy 
of this contentioti in this case, even if such assumption were true. 
But we do not think that it is true. The lands of these defendants, 
which were subject to the lien of the judgments against them, had 
devolved upon them as the heirs at law and widow of the intestate, 
and for two years after his death were subject to a lien for the in- 
debtedness of the intestate to the bank. The bank had lost that 
lien by not prosecuting its claim within that period. The debt was 
not, however, extinguished, and would have supported a suit against 
the administration of the intestate's estate. The giving of the note, 
with warrant to confess judgment, by the widow and heirs at law, 
was in effect a continuance of that lien against the same lands in 
their hands, and a recognition of a moral obligation to restore to 
the plaintiff the legal advantage of which it had been deprived by 
operation of law. The notes thus given come clearly within the 
rule which sanctions a promise made in consideration of a pre- 
existing legal obligation, though at the time determined by a posi- 
tive legal requirement. Such a moral obligation is now universally 
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recognized in American and English jurisprudence as sufficient con^ 
sideration to support a promise. 

The court below was also right in allowing the exceptions to the 
master's finding that Nancy Wright and Bessie Wright were enti- 
tled to the exemption under the law of Pennsylvania, which they 
had expressly waived, ^e quote and adopt the language of the 
learned judge in the court below: 

"In Pennsylvania It is conclusively settled that the statutory exemption 
is a personal prtvilege, and may be waived. Case v. Dunmore, 23 Pa. St. 93; 
Bowman v. Smiley, 31 Pa. St 225. Here the waiver was in writing and under 
seal, and it had become part of the Judgment Clearly it was irrevocable. 
Id. In the case of Hoffman v. McDermond, 1 Pittsb. B. 197» cited by the 
master, the waiver was oral and without consideration.'' 

It follows, of course, that the court below was right in approving 
the master's action in refusing to postpone the bank's judgment to 
that of ^ancy Wright. The bank's judgment was entitled to the 
priority which was evidenced by the record, and the order and de- 
cree of the court in the premises is accordingly affirmed. 



HAYES V. FIDELITY INSURANCE, TRUST & SAFE-DEPOSIT 00. 

(Circuit Court, E. D. Pennsylvania. December 7, 1900.) 

No. 6. 

National Banks— Assessment on Shareholders-— LiABniiTT op Pledgee. 

A pledgee of shares of stock in a national bank, with a pov^rer of attorney 
in blank to transfer the same indorsed thereon and signed by the pledgor, 
does not become liable as owner for an assessment thereon by causing 
them to be transferred on the books of the bank to a third person for the 
purpose of being held by him as trustee for both parties, and in accordance 
with the contract of pledge, although the pledgor did not expressly author- 
ize such transfer. 

On Motion for New Trial. 

J. G. Johnson and Asa W. Waters, for plaintiff, 
B. C. Dale, for defendant. 

McPHEKSON, J. B., District Judge. I think that the facts in this 
case do not differ materially from the facts in Anderson v. Warehouse 
Co., Ill U. S. 479, 4 Sup. Ct. 525, 28 L. Ed. 478, and therefore that 
in accordance with that decision, which was recognized as correct in 
Pauly V. Trust Ca, 165 U. S. 606, 17 Sup. Ct. 465, 41 L. Ed. 844, 
this motion must be refused. In the last-named case several rules 
relating to the liability of shareholders in national banking asso- 
ciations were laid down by the supreme court, and the fourth of 
these rules (to be found at the foot of page 619, 165 U. S., page 470, 
17 Sup. Ct., and page 849, 41 L. Ed.) is evidently founded upon An- 
derson V. Warehouse Co. The rule is as follows: 

"That if one receives shares of stock in a national banking association as 
collateral security to him for a debt due from the owner, with power of attor- 
ney authorizing him to transfer the same on the books of the association, and, 
being unwilling to incur the responsibilities of a shareholder as prescribed by 
the statute, causes the shares to be transferred on such books co another under 
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an agreement that they are to be held as security for the debt due from the 
real owner to bis creditor,— the latter acting in good faith, and for the purpose 
only of securing the payment of that debt, without Incurring the responsibility 
of a sharenolder,— he, the creditor, will not, although the real owner may, be 
treated as a shareholder, within the meaning of section 5151 of the Revised 
Statutes." 

The case now before me comes precisely within this rule, except 
that there whb no proof of an express agreement that the shares 
transferred to Hand on the books of the bank should be held as 
security for the debt due from the Delamaters, the pledgors and the 
real owners of the shares, to the Fidelity Company, the creditor and 
pledgee^ It does not seem to me, however, that this difference is 
important, because the jury have found as a fact that the shares 
were always thus held by Hand as security, and that, when the 
Fidelity Company caused the name of Hand to be inserted in the 
blank powers of attorney signed by the pledgors, the company did 
so with the intention, not of converting the shares to their own pur- 
poses, or of treating them as if the company was the real owner, but 
solely with the intention that Hand should hold them as trustee for 
all the parties concerned. This being the fact, and Hand's title be- 
ing thus in reality a title in trust for both parties to the pledge, I 
think it should make no difference that the pledgors did not formally 
agree that the shares should be transferred. Even if they had re- 
fused to agree to the transfer, they have suffered no harm or injury, 
and it is difficult to see upon what ground they could be heard to 
complain. They are not complaining or seeking relief, — certainly 
not in this suit, to which they are not i>arties, — ^but, even if they 
themselves were complaining of the transfer because they did not 
agree to it expressly, I should still adhere to the opinion that I ex- 
pressed at the trial, namely, that when they indorsed the certificates 
in blank, and delivered them as collateral security to the Fidelity 
Company to hold as pledged for the loan, the pledgors thus author- 
ized the company to transfer the certificates to a third person, to 
be held by him in accordance with, but not in opposition to, the 
terms of the contract of pledge. Hand did hold the shares, as the 
jury have found, in accordance with the original contract of pledge, 
and I think, therefore, that the transfer to him was impliedly au- 
thorized by the indorsement in blank and the delivery of the shares 
to the pledgee. A new trial is refused. 



ST. MATTHEW'S SAV. BANK v. FIDELITY & CASUALTY CX). OF 

NEW YORK. 

(Circuit Court, D. South Carolina. December 6, 1900.) 

Costs— Trial before Special Master. 

Where an action at law is referred by agreement to a special master, 
who tries and determines all questions of both law and fact, the proceed- 
ing before him is equivalent to a trial by the court or jury, for the purpose 
of the taxation of costs, under Hev. St. § 824, and the successful party is 
entitled to a doclcet fee of $20; but the testimony of witnesses, given orally 
before the master for the purpose of such trial only, although taiien by a 
stenographer and returned with his report, does not constitute "depositions 
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taken and admitted In evidence in a cause," for each of which a fee of 
12.50 may be taxed. 
2. jSame— Witness Fees. 

The fees of a witness are taxable, where his attendance and examination 
were required in good faith, although he was not served with a subpoena. 
8. Same— -Service op Subpcbmas. 

A charge by a sheriff for serving subpoenas in an action in a federal 
court cannot be taxed as costs where it is not shown that he* was acting 
for the marshal. 

On Exceptions by Defendant to the Clerk's Taxation of Costs. 

B. A. Hagood, for plaintiff. . 
Mordecai & Gadsden, for defendant. 

SIMONTON, Circuit Judge. This case comes up on a question of 
costs. These have been taxed bj the clerk, and defendant has ex- 
cepted to the taxation. The case was at law. The cause of action 
was upon a surety or indemnity bond given to the plaintiff, the St. 
Matthew's Savings Bank, for the actions and defaults of its cashier, 
by the defendant, the Fidelity & Casualty Company of New York. 
Inasmuch as the case involved the examination and vouching of a 
long and intricate account, it was, by a consent order, referred to 
Hon. James F. Izlar, as special master, to hear and decide all the 
issues of law and fact involved therein. The cause was heard be- 
fore the special master, and each witness was examined before him 
ore tenus. A stenographer was present, who took in writing the 
evidence as detailed by the witnesses. This evidence accompanied 
the report of the special master, made after the hearing. The cir- 
cuit court treated the findings of the master as if they were a special 
verdict, and confirmed them. Judgment was then entered for the 
plaintiff. The case was taken by writ of error to the circuit court 
of appeals, which affirmed the judgment below. 

The plaintiff claimed, and the clerk allowed, a docket fee of |20. 
The defendant contends that the taxation should be f 10, under the 
provision of section 824, Rev. St., "In cases at law when judgment is 
rendered without a jury [docket fee] ?10.00." But the same section 
provides, "On a trial before a jury in civil and criminal causes or 
before referees or on a final hearing in equity or admiralty, a docket 
fee of 120.00." This case, clearly, was a trial before a referee. The 
exception is disallowed. 

Fifty-eight witnesses were examined before the special master, 
and their testimony taken, as above stated. For each of these plain- 
tiff has claimed and the clerk has allowed f2.50, under the provi- 
sion of this section, "For each deposition taken and admitted in evi- 
dence |2.50." There is no doubt that when cases both in equity and 
admiralty have been referred to an examiner, to take and report the 
testimony, and when, in obedience to such an order, the master, ref- 
eree, or examiner reports that the testimony has been taken and 
duly reported for, and used in evidence at, a trial before the court, 
the reported evidence of each witness has been treated as a deposi- 
tion, and the fee allowed the attorneys. The Saliie P. Linderman 
(D. C.) 22 Fed. 557; Rock-Boring Co. v. Sheldon (C. C.) 28 Fed. 217. 
The question is exhaustively discussed, and the charge allowed, by 
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Judge Hammond (Jackson, Circuit Judge, concurring) in Ferguson v. 
Dent (C. C.) 46 Fed, 88^ In all of these cases the testimony was 
taken to be used thereafter in the trial of the case, and was so used. 
And so they came within the precise words of the statute, "a deposi- 
tion taken, and admitted in evidence in a cause.'' But the case at 
bar was a trial before the special master, and the testimony was 
taken before him ore terius, for the purposes of that trial. The lan- 
guage of the statute, properly construed, means depositions taken, 
and when so taken, after having been so taken, admitted in evi- 
dence in a case. The depositions in this case were not so taken. 
No one would say that when witnesses are examined before the 
jury or before the court, and their evidence taken by a stenographer, 
the evidence so taken would entitle the successful party to these 
costs. Nor will they be allowed when by consent of parties the 
cause was tried before a special master, and the evidence taken for 
his decision. The exception is sustained. 

The plaintiff has taxed up as costs, disbursements for per diem 
and mileage of witnesses, 1112.20. Defendant objects to this, as 
none of these witnesses was under subpoena. "A witness does not 
lose his right to his fees merely because he was not subpoenaed, if 
attendance and examination were required in good faith." Fost. 
Fed. Prac. 637; United States v. Banbom (C. C.) 28 Fed. 299; The 
Vernon (D. C.) 36 Fed. 113; The Syracuse (C. C.) 36 Fed. 830; East- 
man V. Sherry (C. C.) 37 Fed. 844; Sloss Iron & Steel Co. v. South 
Carolina & G. R. Co., 29 C. C. A. 50, 75 Fed. 106; Hanchett v. Humph- 
rey (C. C.) 93 Fed. 895. In this last case all the cases are reviewed. 
This exception is overruled. 

The last item excepted to is the charge of John H. Dukes, sheriff 
of Orangeburg county, for serving subpoenas. There is nothing to 
show that he was acting for the marshal, and the fee bill makes no 
provision for such a case. The exception is allowed. The clerk will 
correct the taxation in accord with this opinion. 



PASSAIC PRINT WORKS v. ELY & WALKER DRY-GOODS CO. et aL 

(Circuit Court of Appeals, Eighth Circuit November 14, 1900.) 

No 1,410. 

1. T0RT8— Injury to Anotbter's Business— Effect op Wrongful Intent. 

The right to offer property for sale, and to fix the price at which it may 
be bought, is an incident to its ownership, and any loss which a third 
party may sustain in consequence of the exercise of that right is damnum 
absque Injuria. The right to malse such an offer being undoubted, and 
the offer in itself lawful, it cannot be converted into an actionable wrong 
by an allegation that it was made with the intent and for the purpose of 
injuring another owner of similar property by depreciating its market 
value. 

2. Same. 

Plaintiff alleged in its petition that it was a manufacturer of calicoes of 
certain designated brands and styles, which it sold in large quantities, at 
stated prices, to jobbers in St. Louis; that defendants, who were jobbers 
in that city, having on hand a limited quantity of calicoes of such brands 
and styles, Issued circulars to retail dealers, in which they offered to sell 
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tbe same, so long as their stock should last, at prices below those asked 
and received from Jobbers by plaintiff; that such action was taken by 
defendants, as plaintiff was informed and believed, for the purpose of 
injuring the business of the plaintiff, and not for any legitimate trade pur- 
pose of their own; and that the effect of such action was to injure and de- 
stroy plaintiff's trade in St. Louis and the country tributary thereto, and 
to cause other jobbers to cancel their orders to plaintiff, or to compel plain- 
tiff to reduce its prices, thereby causing it .loss and damage In a sum 
stated. Held, that such petition did not state a cause of action for the 
recovery of damages. 
8. Same— Actions— Plkadino. 

A petition alleging that defendants, by offering to sell to the retail trade 
certain goods owned by them, and manufactured by plaintiff, at prices 
lower than those at which plaintiff sold the same style and brand of 
goods to jobbers, with the intent and purpose of injuring plaintiflTs busi- 
ness, caused jobbers to cancel contracts with plaintiff for the purchase of 
such goods, is insufficient to state a cause of action for the recovery of 
damages for maliciously causing plaintiff's customers to break their con- 
tracts, where it does not name any of the persons with whom such ctm- 
tracts existed, nor allege that such persons were not privileged to cancel 
their orders, nor the special damages resulting from the breach of any 
particular contract. 
Sanborn, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the East- 
ern District of Missouri. 

This case was determined below on a demurrer to the plaintiff's petition, 
which was sustained, and a final judgment was entered against the Passaic 
Print "Works, the plaintiff below, it having declined to plead further. The 
plaintiff's petition contained the following allegations: That the plaintiff was 
a corporation organized under the laws of the state of New Jersey, and engaged 
in the manufacture of prints or calicoes at Passaic, in that state. That prior 
to February 25, 1899, it had been engaged for more than 15 years in the manu- 
facture of prints or calicoes, and by careful management of Its business had 
earned a reputation of manufacturing a high class of such goods. That it 
sold its goods, through its (Celling agents, to jobbers or wholesale dealers 
throughout the United States, who in turn sold the same to the retail trade. 
That the city of St. Louis, Mo., was one of the markets in .which its prints 
or calicoes were sold at wholesale, and that It had a large and prosperous trade 
In that city; that among the goods by it manufactured and sold were four 
brands of calicoes known as "Trouville Mourning Prints," "Central Park Shirt- 
ings," "Elmora Fancy Prints," and "Ramona Fancy Prints," all of which were 
of a kind largely purchased by jobbers In the St Louis market, being well 
suited to the retail trade tributary thereto. That its selling agents had fixed 
the price for said brands of calicoes for the season of 1899 as follows: For 
the Trouville mourning prints, SV2 cents a yard, less a discount of 5 per cent, 
and 2 per cent; for the Central Park shirtings. S\^ cents a yard, less a dis- 
count of 5 per cent and 2 per cent; for the Elmora fancy prints, 4\^ cents 
per yard, less a discount of 10 per cent and 2 per cent; and for the Ramona 
fancy prints, 4 cents per yard, less a discount of 5 per cent That at the 
date aforesaid the blank cloth from which such calicoes were made was selling 
at 2^ cents per yard, and that the price above specified for the finished product 
was Its price at Passaic, N. J., without the addition of any freight. It wan 
further alleged that prior to February 25, 1899, the plaintiff had received orders 
for a large amount of the several kinds of prints aforesaid at the prices above 
specified from several large wholesale dealers doing business in the city of 
St Louis, and "that on or about the 25th day of February, 1899, the said de- 
fendants (to wit, the Ely & Wallser Dry-Goods Company et al.), combining and 
conspiring among themselves and with others to the plaintiff unknown, and 
maliciously intending to injure the business of the said plaintiff, and to cause 
It great loss in money, and to break up and ruin the plaintiff's trade among the 
jobbers in St Louis, maliciously caused a circular in the name of the said 
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defendant corporation to be Issned and sent out to the retail trade tributary to 
St Louis, which said circular was in words and figures following; that Is to 
say: 'Ely & Walker Dry-Goods Oo. We beg to call your attention to the fol- 
lowing items at prices that cannot be replaced, and request you to order 
promptly if interested, to secure first selection of styles. Prices for all items 
subject to change without notice, and orders accepted only for stock on hand.' " 
Ihen followed a long list of various brands of cloth, with a specification of the 
prices at which the various brands would be sold, and among them the follow- 
ing: 'Trouville mourning prints, as long as they last, 3%; Central Park and 
Boat Club shirting prints, as long as they last, 2%; Elmora and Ramona fancy 
prints, as long as they last, 3%." It was next averred that the plaintiff had 
not sold to the defendant corporation or to either of the individual defendants 
any of the aforesaid prints or calicoes of its manufacture for a period of about 
one year prior to February 25, 1809; that It had never sold to said defendants 
any Elmoras or Ramonas; that, If said defendant had any of said last-men- 
tioned prints. It had purchased them at second-hand; that as it was Informed 
and believed the defendants had but a small quantity of such goods to sell, and 
for that reason qualified its offer to sell by inserting in its circular the words 
*'as long as they last"; and that the price named In said circular for the afore- 
said four brands of prints of Its manufacture was less than the price charged 
by the plaintiff for said prints, it having universally charged for said prints 
for delivery In the spring of 1899 the several prices therefor heretofore speci- 
fied. It was next averred that the effect of the aforesaid circular was to adver- 
tise to the retail trade tributary to the city of St Louis that the four brands 
of calicoes aforesaid of the plaintiff's manufacture could be purchased at a 
less price from the defendant corporation than they could be from other Job- 
bers in the city of St. Louis to whom the plaintiff had sold large quantities 
thereof, and to cause said other Jobbers to either cancel their orders, or to 
compel the plaintiff to make a rebate on the price of its goods in order that 
other jobbers might meet the prices so specified In the defendant's circular, 
and to break up, injure, and destroy the sale and trade in such prints in the 
St. Louis market and In the country tributary thereto, except at greatly reduced 
prices. It was also alleged, but on information and belief, that the quotations 
aforesaid in the defendant's circular were made for the purpose of Injuring 
and destroying the plaintiff's trade In the manner last stated, and that in 
consequence of the issuance of said circular the plaintiff had lost profits on 
sales which it otherwise might have made to the amount of $10,000, and had 
been further damaged by having to change the name of its goods and by hav- 
ing their identity lost to the amount of $20,000, and had also been further dam- 
aged by the malicious acts complained of to the amount of $20,000; making 
its total loss $50,000, for which sum it prayed Judgment 

Edwin C. Hoyt (George W. Lubke, Hugo Muench, Frederick B. 
Van Vorst, Walter T. Eosen, and W. A. Underwood, on the brief), for 
plaintiff in error. 

William B. Thompson (Ford W. Thompson, on the brief), for de- 
fendants in error. 

Before CALDWELL, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

The complaint filed in the lower court, the substance of which has 
been stated, shows by necessary intendment tliat when the circular 
of the defendant company was issued it had in stock a limited quan- 
tity of the four brands of calico of the plaintiff's manufacture which 
are therein described. The circular stated, in substance, that the 
defendant had such calicoes in stock, and the complaint did not deny 
that fact, but admitted it by averring that "the defendant corpora- 
tino had but a small quantity of such goods to sell, and for that rea- 
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son qualified its offer to sell by inserting in the circular after the 
name of the goods the words, 'as long as they last' " Moreover, the 
owner of property, real or personal, has an undoubted right to sell it 
and to offer it for sale at whatever price he deems proper, although 
the effect of such offer may be to depreciate the market value of the 
commodity which he thus offers, and incidentally to occasion loss to 
third parties who have the same kind or species of property for sale. 
The right to offer property for sale, and to fix the price at which it 
may be bought, is incident to the ownership of property, and the loss 
which a third party sustains in consequence of the exercise of that 
right is damnum absque injuria. We are thus confronted with the 
inquiry whether the motive which influenced the defendant company 
to offer for sale such calicoes, of the plaintiff's manufacture as they 
had in stock at the price named in its circular, conceding such motive 
to have been as alleged in the complaint, changed the complexion of 
the act, and rendered the same unlawful, when, but for the motive 
of the actor, it would have been clearly lawful. It is common learn- 
ing that a bad motive — such as an intent to hinder, delay, and de- 
fraud creditors, by virtue of St. 13 Eliz. c. 5, and possibly by the rules 
of the common law — will render a conveyance or transfer of prop- 
erty void which, but for the bad motive, would have been valid. So, 
also, one who sets the machinery of the law in motion without prob- 
able cause, and for the sole purpose of injuring the reputation of 
another, or subjecting him to loss and expense, is guilty of an un- 
lawful act which would have been lawful but for the improper mo- 
tive. And one who, by virtue of his situation, has a qualified privi- 
lege to make defamatory statements concerning another, may be de- 
prived of the benefit of that privilege by proof that it was not exer- 
cised in good faith, but in pursuance of a malicious intent to injure 
the person concerning whom the defamatory statement or statements 
were made. Poll. Torts (Webb's Ed.) pp. 331-535, and cases there 
cited. There is also some authority for saying that one who ma- 
liciously (that is, with intent to obtain some personal benefit at an- 
other's loss or expense) induces another to break his contract with 
a third party thereby commits an actionable wrong if special dam- 
age is disclosed, although the act done would have been lawful if 
the wrongful motive had been absent. Lumley v. Gye, 2 EL & Bl. 
216; Bowen v. Hall, 6 Q. B. Div. 333; Walker v. Cronin, 107 Mass. 
555. And see Poll. Torts (Webb's Ed.) pp. 668-673. Aside from 
cases of the latter kind, it is a general rule that the bad motive which 
inspires an act will not change its complexion, and render it unlaw- 
ful, if otherwise the act was done in tiie exercise of an undoubted 
right. Or, as has sometimes been said, "when an act done is, apart 
from the feelings which prompted it, legal, the civil law ought to 
take no cognizance of its motive." The question as to how far and 
under what circumstances a bad purpose will render an act action- 
able which, considered by itself, and without reference to the pur- 
pose which prompted it, is lawful, has been so much discussed since 
the decision in Allen v. Flood [1898] 1 App. Gas. 1, that it would be 
profitless to indulge in further comment. It has been well observed 
that it would be dangerous to the peace of society to admit the doc- 



Digitized by 



Google 



PASSAIC PRINT WORKS V. ELY A WALKER DRY-GOODS CO. X67 

trine that any lawful act can be transformed prima facie into an 
actionable wrong by a simple allegation that the act was inspired by 
malice oi' ill will, or by an improper motive. It is wiser, therefore, 
to exclude any inquiry into the motives of men when their actions 
are lawful, except in those cases where it is well established that 
malice is an essential ingredient of the cause of action, or in those 
cases where, the act done being wrongful, proof of a bad motive will 
serve to exaggerate the damages. 

The caise at bar falls within neither of the exceptions to the gen- 
eral rule above stated, — ^that, if an act is done in the exercise of an 
undoubted right, and is lawful, the motive of the actor is imma- 
terial. No one can dispute the right of the defendant company to 
offer for sale goods that it owned and were in its possession, whether 
the quantity was great or small, for such a price as it deemed proper. 
This was the outward visible act of which complaint is made, and, 
being lawful, the law will not hold it to be otherwise because of a 
secret purpose entertained by the defendant company to inflict loss 
on the plaintiff by compelling it to reduce the cost of a certain kind 
of its prints or calicoes. 

Nor is the complaint aided in any respect by reference to the law 
of conspiracy, since the only object that the defendants had in view 
which the law will consider was the disposition or sale of certain 
goods which the defendant corporation had the right to sell; and 
the means employed to accomplish that end, namely, placing them 
on the market at a reduced cost, were also lawful. 

In the brief filed in behalf of the plaintiff in error it is suggested 
finally that the complaint may be sustained on the ground that it 
states a good cause of action for maliciously causing certain persons 
to break or cancel their contracts with the plaintiff, but we think it 
quite obvious that the complaint was not framed with a view of stat- 
ing a cause of action of that nature, and that it is insuflacient for that 
purpose. It does not give the name of any person or corporation 
with whom the plaintiff had a contract for the sale of its prints 
which was subsequently broken in consequence of the wrongful acts 
of the defendant. Neither does it show that it had accepted any 
orders for goods which the jobber was not privileged to cancel at his 
pleasure. Nor does it allege any special damage incident to the 
breach of any particular contract. In view of all the allegations 
which the complaint contains it is manifest, we think, that it was 
framed with a view of recovering on the broad ground that the issu- 
ance of the circular was unlawful and actionable, provided the mo- 
tive of the defendant company in issuing it. was to occasion loss or 
inconvenience to the plaintiff. 

We are of opinion tiiat the complaint did not state a cause of ac- 
tion, as the trial court held, and the judgment below is therefore 
affirmed. 

SANBORN, Circuit Judge (dissenting). I cannot concur in the 
opinion of the majority in this case because the petition alleges that 
the defendants, by their advertisement of the goods manufactured 
by plaintiff, without any legitimate trade purpose, prevented job- 
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bers from purchasing goods of the plaintiff, and caused those who 
had agreed to purchase from it to cancel their orders unless the 
plaintiff would make them a rebate, so that the plaintiff sustained 
damage in the sum of f 19,000. In my opinion, the gravamen of this 
cause of action is not the malicious intent or purpose of the de- 
fendants, but it is their wrongful act of interfering with the plain- 
tiff's business, of preventing sales that it would have made, and of 
causing the cancellation of orders to, or contracts of purchase from, 
the plaintiff already made. This act, without any allegation or aver- 
ment of intent or purpose, was itself wrongful, unless it was done for 
a justifiable purpose. The act of interfering with and injuring the 
trade or business of the plaintiff without justifiable cause entitled 
the plaintiff to damages. It is conceded that, if the defendants had 
advertised these prints for any legitimate trade purpose, for the pur- 
pose of selling them for gain for themselves, for the purpose of con- 
verting them into money because they preferred their advertised 
price to the goods, or for the purpose of competing in trade with the 
plaintiff, they would have had a justifiable cause for inflicting upon 
it the damages of which it complains, and these damages would then 
have been damnum absque injuria. But, if they had advertised 
them for any of these purposes, this case would have constituted an 
exception to the general rule of law. The general rule is that when- 
ever one injures a man's business, profession, or occupation he is lia- 
ble for the damages he inflicts. The exception is that, where the 
injury is caused by competition in trade or the lawful exercise of a 
right which the inflictor has, then the injury is justifiable, and no 
damages can be recovered. But, where such an injury is inflicted, 
the presumption always is that the rule, and not the exception, ap- 
plies, and, if the inflictor would justify, he must show that he falls 
within the exception. The question in this case, therefore, is not 
whether or not the motive or intent of the defendants will make acta 
unlawful which were otherwise lawful, but whether or not the in- 
tent and purpose of the defendants will justify an otherwise unlaw- 
ful act, and excuse them from the payment of damages for which, 
under the general rule of law, they are liable to the plaintiff. It is 
whether or not the petition shows that they advertised the goods for 
legitimate trade purposes, so that their acts fell within the excep- 
tion, which justifles the infliction of damages, and not under the gen- 
eral rule, which requires them to compensate the plaintiff for the 
injury they have caused. The opinion of the majority assumes that 
the defendants advertised the prints for a legitimate trade purpose, 
so that their acts fell within the exception to the general rule. It 
overlooks the legal presumption that injury to one's business enti- 
tles him to compensatory damages, and the plain averment of the 
petition that the acts of the defendants were not done for any justi- 
fiable cause, but were committed for the sole purpose of inflicting 
upon the plaintiff the injury they caused. The tenth paragraph of 
the petition reads in this way: 

"Tenth. That the effect of issuing the aforesaid circular of the defendant 
corporation was to advertise to the retail trade throughout the states of Mis- 
souri, Arkansas, Kansas, Texas, Illinois, Indiana, Kentucky, Tennessee, Indian 
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Territory, Colorado, and New Mexico that the goods named and quoted, man- 
nfactnred by the plaintiff, could be purchased at a less price trom the defend- 
ant corporation than they could be from the other jobbers in St Louis, to 
whom the plaintiff had sold large quantities of- said goods, and to thereby 
cause the said other Jobbers in St. Louis to either cancel their orders, or por- 
tions thereof, so as aforesaid giyen to the said plaintiff for such goods, or, as 
an altematiye, to compel the plaintiff to relabel the goods, and to giye a rebate 
on the price, in order that said jobbers might meet the prices so offered by 
the circular of said defendant corporation, and to thereby break up, injure, 
and destroy the sales and trade of the said plaintiff in the market of St Louis 
and the country tributary thereto, and to make the said other Jobbers in St 
Louis afraid to deal in the said goods of this plaintiff except at greatly reduced 
prices, and then in comparatively small quantities; and upon Information and 
belief the plaintiff alleges that the quotations of this plaintiff's said goods in 
the said circular were made by the said defendants with the end and object 
In this paragraph stated, and not for any legitimate trade purpose." 

Now, no one will dispute tbe rules of law that the plaintiff in this 
action had the right to conduct its business of manufacturing and 
selling prints without the injurious interference of strangers, and 
that the defendants were subject to the universal rule that they must 
so use their own property and rights as to inflict no unnecessary in- 
jury upon their neighbors. The averments of this petition are that 
they were not using any of their property or exercising any of their 
rights for any legitimate trade purpose, but that they were using 
them for the express purpose of inflicting injury upon the plaintiff, 
and that they succeeded in imposing the infliction. These allega- 
tions seem to me to bring this case under the general rule of law, 
and to clearly negative the claim that it falls within the exception. 
They seem to state a good cause of action. The principle upon which 
this conclusion rests is nowhere better stated than by Chief Justice 
Holt in the old case of Keeble v. Hickeringill, 11 East, 574, note where 
the plaintiff recovered damages from the defendant for firing guns on 
his own land which frightened wild ducks away from the decoy pond 
of the plaintiff, where the latter was taking them to sell for gain. 
He said: 

^'Where a violent or maUcious act is done to a man's occupation, profession, 
or way of getting a livelihood, there an action lies in all cases. But if a man 
doth him damage by using the same employment,— as, if Mr. Hickeringill had 
set up another decoy on his own ground near the plaintiff's, and that had 
spoiled the custom of the plaintiff,— no action would Ue, because he bad as 
much liberty to make and use a decoy as the plaintiff. This is like the case 
of 11 Hen. IV. p. 47. One schoolmaster sets up a new school to the damage of 
an ancient school, and thereby the scholars are allured from the old school to 
come to his new. (The action there was held not to lie.) But, suppose Mr. 
Hickeringill should lie In the way with his guns, and fright the boys from 
going to school, and their parents would not let them go thither, sure that 
schoolmaster might have an action for the loss of his scholars. 29 Edw. HI. p. 
18. A man hath a market, to which he hath toll for horses sold. A man is 
bringing his horse to market to sell. A stranger hinders and obstructs him 
from going thither to the market An action lies because it imports damage. 
Action upon the case lies against one that shall by threats fright away his 
tenants at will. 9 Hen. VH. pp. 7, 8; 21 Hen. VI. p. 81; 14 Bklw. IV. p. 7." 
11 East, ^70, note. 

In the case of Mogul Steamship Co. v. McGregor, 21 Q. B. Diy. 
644-553, Chief Justice Coleridge said: 

"But it Is said that the motive of these acts was to ruin the platntifCs, and 
that such a motive, it has been held, will render the combination itself wrong- 
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ful and malicious, and that, if damage has resulted to the plaintiffs, an action 
win lie. I concede that, If the premises are established, the conclusion follows. 
It is too late to dispute, if I desired it, as I do not, that a wrongful and mali- 
cious combination to rain a man in his trade may be ground for such an action 
as this." 

In the same case upon appeal (23 Q. B. Div. 598), all of the judges 
were of the opinion that, if the acts done in pursuance thereof were 
shown to have been for the purpose of ruining and destroying the 
plaintiff's trade, then an action for the damage occasioned could be 
maintained. Bowen, J., at page 614, says: 

"No man, whether trader or not, can, however. Justify damaging another in 
his commercial business by fraud or misrepresentation. Intimidation, obstruc- 
tion, and molestation are forbidden. So is the Intentional procurement of a 
violation of individual rights, contractual or otherwise, assuming always that 
there is no Just cause for it The intentional driving away of customers by 
show of violence (Tarleton v. McGawley, Peake, 270), the obstruction of the 
actors on the stage by a preconcerted hissing (Clifford v. Brandon, 2 Camp. 
358; Gregory v. Brunswick, 6 Man. & G. 205), the disturbance of wild fowls 
in decoys by firing of guns (Garrlngton v. Taylor, 11 East, 571, and Keeble 
V. HickerlngiU, Id. 574, note), the Impeding or threatening servants or work- 
men (Garret v. Taylor, Cro. Jac. 567), the inducing persons under personal 
contract to break contracts (Bowen v. Hall, 6 Q. B. Div. 333, and Lumley v. 
Gye, 2 El. & Bl. 216), aU are Instances of such forbidden acts." 

In Walker v. Cronin, 107 Mass. 555, 562, an action for molesting, 
obstructing, and hindering the plaintiffs from carrying on their busi- 
ness of the manufacture and sale of boots and shoes by persuading 
employes to abandon the employment of the plaintiffs," and persons 
who were about to enter their employment not to do so, the supreme 
court of Massachusetts sustained the action, and said: 

"The general principle Is announced in Com. Dig. 'Action on the Case,' A.: 
*In aU cases where a man has a temporal loss or damage by the wrong of 
another, he may have an action upon the case to be repaired In damages.' The 
Intentional causing of such loss to another without justifiable cause, and with 
the malicious puipose to inflict it. Is of Itself a wrong. This proposition seems 
to be fully sustained by the references in the case of Oarew y. Rutherford, 106 
Mass. 1, 10, 11." 

The court then cites the cases to which reference has already been 
made, and that class of cases which holds that a man may dig on 
his own land for water, although he thereby cuts off the supply of 
water from his neighbor's well, and then says at page 564: 

"Every one has a right to enjoy the fruits and advantages of his own enter- 
prise, industry, sl^ill, and credit. He has no right to be protected against 
competition, but he has a right to be free from malicious and wanton inter- 
ference, disturbance, or annoyance. If disturbance or loss come as a result 
of competition, or the exercise of like rights by others, it is damnum absque 
injuria, unless some superior right by contract or otherwise is Interfered 
with. But, if it come from the merely wanton or malicious acts of others, 
without the Justification of competition or the service of any interest or lawful 
purpose, it then stands upon a different footing, and faUs within the principle 
of the authorities first referred to." 

The proposition is sustained by respectable authority; it is just, 
and I believe it .is sound, — that an action will lie for depriving a 
man of custom (that is, of possible contracts), when the result is 
effected by persuasion as well as when it is accomplished by fraud 
or 'force, if the harm is inflicted without justiiiable cause, such as 
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competition in trade. Walker v. Cronin, 107 Mass. 555, 565; Morasse 
V. Brochu, 151 Mass. 567, 25 N. E. 74, 8 L. R. A. 524; Hartnett v. 
Association, 169 Mass. 229, 235, 47 N. E. 1002, 38 L. R. A. 194; Delz 
V. Winfree, 80 Tex. 400, 405, 16 S. W. Ill; Doremus v. Hennessy, 
62 lU. App. 391, 403; Van Horn v. Van Horn, 52 N. J. Law, 284, 
20 Atl. 485; Temperton v. Russell, 62 Law J. (Q. B. Div. 1893) 412, 
419. 

Under the legal principles to which reference has been made, and 
under the authorities which have been cited, the petition in this case 
states a good cause of action for interference with and injury to the 
business of the plaintiff by preventing it from obtaining custom it 
would otherwise have obtained, without any justifiable cause or ex- 
cuse, and for this reason the demurrer should have been overruled, 
and the case sent to trial. 

There is another reason why the judgment below should be re- 
versed. It is that the petition sufficiently states a cause of action 
for maliciously interfering with contracts between jobbers in St. 
Louis and the plaintiff, and inducing the former to break their con- 
tracts to the injury of the latter. The petition alleges that the de- 
fendants were jobbers in the city of St. Louis, that they issued the 
circular, that its effect was "to thereby cause the said other jobbers 
in St Louis to either cancel their orders, or portions thereof, so as 
aforesaid given to the said plaintiff for such goods, or, as an alter- 
native, to compel the plaintiff to relabel the goods, and to give a re- 
bate on the price, in order that said jobbers might meet the prices so 
offered by the circular of said defendant corporation, and to thereby 
break up, injure, and destroy the sales and trade of the said plaintiff 
in the market of St. Louis and the country tributary thereto." Here 
is a plain allegation that contracts had been made for the sale of 
these goods to the other jobbers in St. Louis, and that the acts of 
the defendant corporation induced them to break their contracts, or 
to compel the plaintiff to lose a portion of the price agreed upon 
therein as a condition of their performance. Whenever one mali- 
ciously interferes in a contract between two parties, and induces one 
of them to break the contract to the injury of the other, the injured 
party may maintain an action against the wrongdoer for his dam- 
ages. Angle V. Railway Co., 151 U. S. 1, 13, 14 Sup. Ct. 240, 38 L. 
Ed. 55; Lumley v. Gye, 2 EL & Bl. 216; Bowen v. Hall, 6 Q. B. Div. 
333, 337; Green v.Button, 2 Oromp., M. & R. 707; Walker v. Crohin, 
107 Mass. 555; Benton v. Pratt, 2 Wend. 385; Rice v. Manley, 66 
N. Y. 82; Jones v. Stanly, 76 N. C. 355, 356; Tasker v. Stanley, 153 
Mass. 148, 26 N. E. 417, 10 L. R A, 468; Temperton v. Russell, 62 
Law J. (Q. B. Div. 1893) 412, 419. For the reasons which have now 
been briefly stated, the judgment below should, in my opinion, be 
reversed, and the defendants should be required to answer the pe- 
tition. 
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UNION MTJT. LIFE INS. (X). OP POBTLAND, ME., y. PATNB et at 

(Circuit Court of Appeals, Fifth Circuit Noyember 20, 1900.) 

No. 906w 

1. Appeal— Review— PREfiUMPTiowe. 

It will be presumed on appeal that special Instmctlons asked were prop* 
erly refused on the ground that they were covered by the general charge, 
where the record does not contain all of the general charge, nor show that 
it contains all that related to the subject flatter of the special instructions. 

& Life Insurance — ^Actions on Polict— Burden of Proof as to Suicide. 

In an action on a life Insurance policy, In whldi defendant pleads as a 
defense that the insured committed suicide, which avoided the policy under 
Its terms, the rule that the burden rests upon the defendant to establish 
such defense affirmatively is not changed by the fact that the proofs of 
death furnished by the plaintiff stated the cause of death as suicide. 

8. Sake— Statement in Proofs of Death— EsTOPPEii. 

A statement in proofs of death furnished a life insurance company that 
the insured committed suicide does not estop the plaintiff in an action on 
the policy as matter of law, the defendant not having been prejudiced 
thereby, but is merely evidence to be considered and given such weight 
as the jury think it entitled to in connection with all other evidence on the 
subject 

4. Same— Construction op Policy— Provision against Selp- Destruction. 

A provision in a policy of life insurance that "self-destruction, sane or 
insane," is a risk not assumed bjr the company under the contract applies 
only to suicide Intentionally committed, and does not Include accidental 
Belf-klUing. 

Pardee, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

Felix H. Robertson, for plaintiff in error. 

Robert R. Hazlewood and Cecil H. Smith, for defendants in error. 

Before PARDEE, McCORMICE, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. On the 11th of July, 1893, the Union 
Mutual Life Insurance Company of Portland, Me., a corporation duly 
incorporated under the laws of Maine, issued a policy for |2,000 on 
the life of James B. Payne. The policy was payable to Myra A. 
Payne, the wife of the insured. James B. Payne died on December 
23, 1893. Myra A. Payne assigned an undivided one-half interest in 
the policy to R R. Hazlewood and C. H. Smith. Myra A. Payne and 
Hazlewood and Smith, citizens of the state of Texas, brought this 
action on the policy against the Union Mutual Life Insurance Com- 
pany. The defendants filed an answer denying the averments of the 
petition, and alleging that the death of James B. Payne was caused 
by suicide. The answer showed also that the application for the in- 
surance made by James B. Payne and Myra A. Payne contained the 
following statement: "And ttat self-destruction, sane or insane, 
within one year from the date of issue of policy are also risks not 
assumed by the company in the contract.'* The application was made 
a part of the contract of insurance. It was further stated in the 
answer that Myra A. Payne, in making the proof of the death of the 
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insured^ had made an affidavit that James B. Payne had committed 
suicide. The plaintiffs, in their replication, averred that, since Myra 
A. Payne had signed the proof of death, she had learned that the im- 
mediate cause of the death of James B. Payne was not suicide, but 
that he was assassinated, or that his death was the result of an acci- 
dent, and that when Myra A. Payne signed the proofs of death she 
was in great trouble and distress on account of the death of her 
husband, and in feeble health, and that she signed the proofs of 
death without reading them. The case was tried on these issues. 
The plaintiffs offered in evidence the policy and the assignment of 
the undivided one-half interest. Myra A. Payne, as shown by the 
bill of exceptions, testified as follows: 

" T reside in Waco, Texas. I knew James B. Payne. He was my husband. 
He is dead. "He died In Waco, Texas, on the 23d day of December, 1893.' 
The witness being shown said Insurance policy said she was the person named 
in said poUey as beneficiary, and that tlie James B. Payne named as the person 
whose life was insured was her husband. She had by her husband three sons, 
respectively eleven, thirteen, and nineteen years of age, at death of J. B. 
Payne. He owned a ranch of one thousand acres in the country near Waco, 
and Just before his death he was making plans to place his oldest son in charge 
of this ranch. The other two boys were in school. That he was very much 
devoted to his boys. She and her husband lived happily together, and never 
had any disagreement. That she never at any time said anything, or heard 
her husband say anything, or know anything in his life, that indicated any in- 
tention on his part to commit suicide, and that he had no reason to do so." 

On cross-examination Mrs. Payne said: 

"I have testified by depositions twice in this case. After the death of my 
husband, James B. Payne, Messrs. Jones, Kendall & Sleeper were my attor- 
neys, and they aided me in the conduct of my business." (Being showp an 
affidavit signed by her, and sworn to before W. M. Sleeper, notary public of 
McLennan county, Tex., on the 15th of January, 1894, the witness declared 
the signature to said affidavit to be her genuine signature.) **The W. M. 
Sleeper who signed the jurat to said affidavit was at that time a member of 
the firm of Jones, Kendall & Sleeper. The proof of loss or death was prepared 
under the direction of my attorneys. I was at that time in no condition to 
attend to my business, and I have no recoUectlon of having signed or sworn to 
that proof of death." 

On redirect examination Mrs. Payne testified: 

''On the morning of Mr. Payne's death I went into his bedroom to call 
Mr. Payne, who was caUed for by one of the men working for him; and as soon 
as I got into the room I could tell from the look on his face that he was 
dead. I screamed, and ran from the room. I did not see any wound or pistol, 
and I never saw the body afterwards. I do not know of my ovm knowledge 
what caused his death; only what others told me." 

The defendant company then offered in evidence the application for 
the insurance policy, signed by the insured, Payne, and his wife. It 
contained the stipulation as to suicide which has already been quoted. 
The defendant cdmpany then offered in evidence an affidavit or proof 
of death, signed by Myra A. Payne, dated January 15, 1894, which 
contained the following questions and answers: 

••(lla) Remote cause of death? (a) Nervous depression, aggravated by grippe, 
(b) When did health of deceased first begin to be affected? (b) About two or 
three months before his death, (c) Immediate cause of death? (c) Self-de- 
stmction. (d) Duration of last Illness? (d) About two weeks, (e) Give every 
particular in relation thereto within your knowledge. <e) Had been unwell for 
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a month or two. Was attacked by grippe about two weeks before his death. 
Became melancholy, and, when alone, shot himself. • • • (I3a) Did the 
deceased violate any condition of above-mentioned policy In respect to resi- 
dence, travel, occupation, dueling, suicide, or violation of law? (a) Not within 
my knowledge, except suicide, If that be violation." 

JDepositions of Myra A. Payne were in evidence, in which she testi- 
fied: 

"I was told that the immediate cause of his death was a pistol shot, but I 
never saw it, and do not know. ♦ ♦ • I was greatly depressed, and cannot 
say what the affidavit contained. I was not In a frame of mind to know much 
about anything. All my papers were prepared for me by others, and will have 
to speak for themselves." 

The following is the statement made by Myra A. Payne before the 
coroner: 

"My name Is M. A. Payne. I was the wife of the deceased, J. B. Payne. 
Mr. Payne died in McLennan county, Texas, on the 23d day of December, 1893. 
He was in his fiftieth year at the time of his death. Deceased had been sick 
for about two weeks before his death, but on the day before his death and the 
day preceding that he had been able to go from his house down town, but he 
remained in town but a few hours each day. He was not ill enough to call a 
physician. We thought he had la grippe. He was nervous, and complained 
of feeling bad and having no appetite. On the morning of his death he did not 
get up to breakfast. He said he did not want any. I heard a noise about half 
past eight, or earlier, which I thought was the slamming of a door. About an 
hour afterward, as nearly as I can judge, I went to the room of deceased. I 
went Into the room, and saw deceased on the bed. Before I got to the bed, I 
discovered that he was dead. He was lying on his back, with a pistol in his 
right hand, which was lying across his breast. There was a pistol or gunshot 
wound in the right temple. Deceased seemed very much depressed during 
the whole two weeks of his Illness. The room occupied by deceased was on 
the second floor. I was In the dining room, on the first floor, at the time I 
heard the noise which I now think was the explosion of the pistol. I was on 
the place at the time with my three children, James B. Payne, Mack Payne, 
and Walter Payne, aged twenty, twelve, and eleven years, respectively, with 
me. No one else was on the place. Mr. Oscar Armstrong came to see Mr. 
Payne later, and I went to his room to see if he would see him. I knew noth- 
ing of deceased's having a pistol with him until the time of his death. 

"[Signed] M. A, Payne.'* 

In reference to this statement Mrs. Payne testified: 

"There are some errors in that statement I did not notice the position of 
Mr. Payne's hands. I only saw his face. • ♦ • I can't remember much* 
if anything, that happened at that time. I recognisse my signature to the orig- 
inal paper, but I can't remember signing my name to the paper." 

The witness Mrs. Payne further testified: 

"There are two doors and three windows opening Into Mr. Payne's room. 
One door opens into the upper hall; the other door opens onto the upstairs 
veranda. Two of the windows open from the second story towards Fifth 
street. The other window opens on the upstairs gallery. There is only one 
pair of stairs which leads into the upper ball into which one of the doors of 
Mr. Payne's room opens. Four doors open into that hall. No stairway from 
the outside, but a person might pass from the upper hall, through a room 
adjoining the one In which Mr. Payne's body lay, out onto the upper outside 
gallery, and then into Mr. Payne's room through the door or the window." 

The bill of exceptions states that "other evidence" was introduced, 
but that it was not "material to these exceptions." There was a ver- 
dict and judgment on. the policy against the insurance company. 
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Hie only questions before the court for decision are raised by the fol- 
lowing four assignments of error. 

"(1) The court erred in refusing to give the first special charge asked by the 
defendant, and being as follows, viz.: * Under ordinary circumstances it is true 
that, if there be a doubt whether the death of a person assured was the result 
of accident or of suicide, this doubt must be solved in favor of the theory of 
accident. But in this particular case the plaintiff Myra A. Payne, having in 
her proof of death stated to the defendant company that the death of James 
B. Payne was "self-destruction," it is incumbent on her to satisfy the Jury 
that in this statement she was mistaken, and that death was the result of 
assassination or accident' 

''(2) The court erred in refusing to give to the jury the second special charge 
requested by the defendant, being as follows: *The uucontradleted testimony 
shows that James B. Payne died on the morning of December 23, 1893, from 
the effects of a pistol-shot wound which entered his head at the right temple. 
Among other testimony, there has been introduced before you a certain paper 
called "Proofs of Death," which the plaintiff Myra A. Payne caused to be de- 
livered to the defendant company in January, 1894. You are instructed that 
said proofs of death were intended to be acted on by the defendant company, 
and upon their truth the company had the right to rely; and, unless corrected 
for jnistake, the plaintiffs in this case are bound by the statements made in 
said proofs of death. Good faith and fair dealing require tbat the plaintiffs 
should be bound by the representations deliberately made in the proofs of death 
until it be shown that such representations were made under a misapprehen- 
sion of facts, or In ignorance of material matters subsequently ascertained/ 

"(3) The court erred in refusing to give to the jury the third special charge 
asked by the defendant, being as follows, viz.: If the jury believe from the 
testimony that J. B. Payne came to his death by his own act,— shooting himself 
with a pistol,— und If, when he shot himself, he was either sane or insane, and 
so did the act intentionally or unintentionally, the plaintiffs, being bound by 
the condition expressed in the • • • article of "Rigbts," on the second page 
of the application, which Is a part of the policy 3ued upon, cannot recover, and 
yoo will return a verdict for the defendant.* 

"(4) The court erred in Its general charge to the jury in giving all that por- 
tion in reference to the facts pleaded and relied on by plaintiffs to show that 
the immediate cause of the death of said James B. Payne was not *self-destruc- 
tlon,' but that the said James B. Payne was assassinated, or that his death 
was the result of an accident; and in reference to the statement made by Myra 
A. Payne to the defendant that the remote cause of the death of J. B. Payne 
was nervous depression, aggriivated by grippe, and that the immediate cause 
of the death of J. B. Payne was self-destruction, which portion Is as follows, 
viz.: *You are instructed that, if Mr. Payne's death was the result of a gun- 
shot wound self-inflicted, and intentionally so, that this is a bar to a re- 
covery In this case, and you will find for the defendant. By the term "self- 
destruction," as used in this contract, is meant where the party intends to take 
his own life intentionally. It does not cover, in my opinion, a case where 
death may be caused by the hand of the insured party where the injury Is 
accidental, and not Intentionally inflicted. Therefore, in this case, you will 
determine the question between the parties as to this issue, and determine It 
from aU the evidence offered both on the part of the plaintiff and on the part 
of the defendant. Was Mr. Payne's death the result of a gunshot wound in- 
tentionally inflicted with intent to take his own life? If you And as a matter 
of fact that It was so Inflicted, and with such intent, you will find for the de- 
fendant But if you find from the evidence that it was aceidenlai killing, 
assassination, or that his death came about from any cause other thnn a self- 
inflicted wound, you wlU find for pUlntiff. Plaintiff having introduced her 
poUcy and proof of the death of the deceased. James B. Payne, tbat would 
prima facie entitle the plaintiff to recover the amount of the policy. And. the 
defense of self-destruction being Interposed by the defendant, it becomes an 
affirmative defense, and places the burden on defendant to establish by a pre- 
ponderance of the evidence the defense thus asserted. In other words, the 
burden of proof rests upon defendant to establish by a preponderance of the 
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evidence the fact that the exception In the policy applies; that Is, that the 
death of the deceased was the result of a self-inflicted and intentional wound 
with intent to take his own life. The proofs of loss introduced in this case in 
which Mrs. Payne stated or is purported to have stated that the death of the 
deceased was caused by suicide, or words to that effect, upon that you are in- 
structed that you have heard all the evidence in this case. It does not appear 
that the defendant relied upon these statements, or parted with any right by 
reason of them, or was misled by them; and therefore It is a question of 
whether or not Mrs. Payne is bound by these statements. You are instructed 
that she has the right to introduce proof to show whether or not she stated a 
fact she knew, or something that she was Informed of. You have heard her 
statement that she saw her husband's dead body, and did not see any wound 
or pistol, and had seen none when the proofs of loss were filled out and signed 
by her, and that she has no personal knowledge of the manner of her hus- 
band's death. What I mean is that she only gives her information from other 
parties as to the death being caused by a gunshot wound. If you believe that 
explanation to be true, and that those were the circumstances under which she 
made the proof of loss, the fact that the proof of loss contains the statement 
that he came to his death by suicide would not conclude her in this case. You 
might consider it simply as a circumstance in the case, in connection with 
other evidence. In determining the main question of whether it was a self-in- 
flicted and intentionally inflicted wound with the intent to take his life. That 
is the sole question for your determination, as I view this case. In determin- 
ing that question you have the right to look at the conditions surrounding the 
party to ascertain a motive or want of motive. You have the right to consider 
in the course of human affairs whether a party who is in the enjoyment of 
wealth, whose business is good, whose marital relations are pleasant, and 
things of that kind, whether he would intentionally take his own life or not. 
You have also the right to look at the condition of the man to decide whether 
such condition did exist, or whether such a state of affairs existed, that he 
probably or likely took his own life. These are questions that you can con- 
sider in arriving at a solution of the question. No person saw the act com- 
mitted. No one can speak from personal knowledge as to how it occuired, and 
you are to determine that from the evidence as gleaned from the witnesses by 
considering the motives that impel people to such an act, and from these mat- 
ters determine the question of whether it was self-inflicted with intention to 
take his own life, or whether it was accidental, or the result of assassination. 
As already stated, if It was intentionally inflicted, it debars recovery, and your 
verdict will be for defendant. If it was not self-inflicted, and the burden of 
proof falls to establish to your mind that it was self-inflicted with the Inten- 
tion of taking life, your verdict should be for the plaintiffs.' " 

1. The court refused to give charge No. 1 because it was ^'covered in 
main charge, so far as applicable to this case." Charge No. 2 was 
refused, as shown by the bill of exceptions, for the same reason. 
The entire charge of the court does not appear in the record, nor does 
it appear from the bill of exceptions that all of the general charge 
is given, which relates to the matters referred to in the special char- 
ges numbered 1 and 2, The statement of the trial judge that the 
requested charges were embraced in the general charge of the court 
must be accepted as sufficient reason for the refusal to give them, 
when the bill of exceptions does not give the entire charge, or show 
affinnatively that it contains all of that portion of the general charge 
which relates to the points raised by the special charges asked. 
Even when the bill of exceptions does not state such reason for re- 
fusing to give the charge, it is held that, when the instructions of the 
court, or i>art of them, are omitted from the record, it will be pre- 
sumed that instructions refused were properly covered by other in- 
structions given. To secure a reversal, the bill of exceptions should 
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be so written as to remove such presumption. 11 Enc. PI. & Prac. 
300; Myers v. Sternheim, 38 C. C. A. 345, 97 Fed. 625. The court, 
however, was justified in refusing to give charge No. 1 because it im- 
properly stated the law as to the burden of proof. In Association 
V. Sargent, 142 U. S. 691, 12 Sup. Ct. 332, 35 L. Ed. 1160, the issues 
were very similar to the issues in the case at bar. The supreme court 
sustained the following charge given by the trial judge: 

"The only question upon this proof is, did Edward F. HaU commit suicide? 
If he did, the policy is void. If he died in some other way,— by accident or 
assassination,— it would be otherwise. Upon that issue, the burden is upon 
the defendant to satisfy you by a fair preponderance of proof of the truth of 
this defense. • • • When the policy of insurance was introduced with evi- 
dence or admissions that the premiums had been paid, and proof was given o2 
the death of the assured, the plaintiff, if no further evidence had been pro- 
duced, would have been entitled to a verdict; but the defendant comes into the 
court, and asserts that the contract under which the action Is brought has not 
been fulfilled, but has been violated by the assured. Being an affirmative de- 
fense, the onus is upon the defendant to satisfy you by evidence which, in 
your own Judgment, outweighs the evidence of the plaintiff, that that defense 
h^s been established.'* 

The statement made by Mrs. Payne in the proof of death that the 
cause of her husband's death was ^^self-destruction" was before the 
jury with her evidence given on the trial. She had sworn that she 
signed the statement without knowledge of its contents, and under 
circumstances of great distress. She had also stated that her only 
personal knowledge on the subject was that she saw her husband 
lying dead on his bed. "I was told," she said, "that the immediate 
cause of his death was a pistol shot, but I never saw it, and do not 
know." When she saw her husband's face, she knew he was dead, 
and "she screamed, and ran from the room. I did not see any wound 
or pistol, and never saw the body afterwards." The fact that she 
had signed the contradictory statements did not change the well- 
established rule as to the burden of proof. The insurance company, 
as a defense, had pleaded that the insured had committed suicide, 
and the burden was on the company to prove the defense. The con- 
tradictory statements were properly received in evidence, but we do 
not understand that they changed tiie rule as to the burden of proof, 
and "made it incumbent on her to satisfy the jury that in the state- 
ment she was mistaken, and that the death was the result of as- 
sassination or accident." It was incumbent only on the plaintiffs 
to prove the death. The burden was on the defendant to show sui- 
cide, and the statement of Mrs. Payne in the proofs of death was prop- 
erly received to prove it, and, in the absence of explanation or contra- 
diction, it might have been held quite sufficient. 

2. Charge No. 2 is misleading. The phrase in the charge, "and un- 
less corrected for mistake," would have led the jury to believe that 
the proof of death was conclusive against the plaintiffs in the action 
unless it was withdrawn from the files, and amended or corrected. 
The charge is also erroneous as to the burden of proof. In Associa- 
tion v. Sargent, 142 U. S. 691, 699, 12 Sup. Ct. 335, 35 L. Ed. 1165, 
the court said: 

"But the defendant was not prejudiced by the statements and opinions con- 
tained in the proofs of death, and the plaintiff was not estopped thereby, as a 
105 F.— 12 
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matter of law. When the court was asked to charge the Jury that by the 
Introduction of those proofs the burden was shifted, the evidence was ail be- 
fore the Jury, and was much more full and complete than that upon which Dr. 
Jenkins had based his opinion. He himself had been examined as a witness, 
and had testified as to what he knew or did not know at the time he made his 
certificate; and all the facts of the case, so far as they were known, had been ex- 
plained In view of the contents of the proofs of death. It appeared that most 
of the statements in the certificate of Dr. Jenkins were based on hearsay. The 
instructions asked for In that respect, therefore, would have been erroneous." 

3. The court properly refused to give charge No. 8. The court re- 
fused to give it, as shown by the bill of exceptions, ^Hbecause it pre-, 
eludes recovery even if the deceased accidentally killed himself." 
The charge is capable of this construction, and, so construed, it 
would be erroneous. If the charge does not properly bear such con- 
struction, and refers only to suicide, then it is fairly included in the 
parts of the general charge of the court as it appears in the bill of 
exceptions. 

4. The fourth assignment of error excepts to part of the general 
charge which is set out in the exception. It is excepted to and as- 
signed as error as a whole. The question being presented in that 
way, if any material proposition contained in it is correct, the excep- 
tion and assignment cannot prevail. Mississippi Val. Co. v. Pace, 
158 U. S. 36, 15 Sup. Ct. 743, 39 L. Ed. 887. But we find nothing in 
the entire charge as set out that is erroneous. It fairly left the ques- 
tion of suicide to the jury, and it is correct as to the burden of proof. 
If it be assumed that it is proved that the insured died from the ef- 
fects of a pistol shot, it must have been caused either by suicide, 
accident, or assassination. If it occurred by suicide, whether the in- 
sured was sane or insane, the plaintiffs could not recover on the 
policy. If it occurred by accident or by assassination, the defend- 
ant is liable on the policy. Accidental or unintentional self-killing 
does not forfeit a policy for suicide. "Self-destruction," as used 
in the contract of insurance here in question, means suicide, and does 
not include accidental self -killing. May, Ins. (2d Ed.) § 207; Breast- 
ed V. Trust Co., 59 Am. Dec. 489, and note, § 3. The insurers frame 
their own contracts, and, when they choose, they may insert express 
stipulations against accident. "If they prefer, for the purpose of 
getting custom, to omit such a stipulation, and to leave the matter 
in doubt, the doubt ought to be resolved against them." Keels v. 
Association (C. C.) 29 Fed. 201. 

None of the assignments of error is well taken. The judgment of 
the circuit court is affirmed 

PABDEE, Circuit Judge, dissents from the conclusion of the court. 
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SEABOARD NAT. BANK OP NEW YORK T. SLATER. 

(Circuit Court, D. Connecticut December 11, 1900.) 

Corporations — Liability op Stockholdbrs to Creditors — Unpaid Sub- 
scriptions. 

A complaint, in a suit by a Judgment creditor of an insolvent Nebraska 
corporation against a stockholder, based on Const Neb. art. 11, § 4, which 
makes the original subscriber of stock in a corporation liable to its cred- 
itors to the extent of their unpaid subscriptions, and provides that the 
liability for unpaid subscriptions shall follow the stock, does not state a 
. cause of action, where it shows that the stock held by defendant was 
not subscribed for, but was issued in payment of a claim which constituted, 
at least, a pretended consideration, and without any agreement or expec- 
tation that it should be further paid for, and was subsequently transferred 
to defendant; no fraud on his part being alleged. 

On Demurrer to Complaint. 

Charles A. Clark and Bristol^ Stoddard & Bristol, for complainant 
BrandeiSy Dunbar & Nutter and Frank T. Brown^ for respondent. 

TOWNSEND, District Judge. The complaint alleges that the Lin- 
coln Street-Railway Company was a corporation under the laws of 
Nebraska; that the property of said corporation has been fore- 
closed by bondholders; that complainant has obtained a judgment 
in a suit in a state court of Nebraska for $15,000, and that there 
are other creditors of said corporation; that defendant is a holder 
and owner of 6,246 shares of common stock of said corporation, 
each of the pkc value of f 100, none of which waa ever paid for; and 
it prays that the amount due the complainant, and any other cred- 
itors who may choose to join with complainant in this suit, may be 
ascertained, and for a decree that defendant pay such amount due. 
The mode in which said stock came into the hands of the defendant 
is alleged at length. Briefly, the statements are that the road of 
said corporation was constructed and equipped, and its properties 
purchased and acquired, through the firm of P. W. Little & Co., 
which charged the corporation |1,000,000 for franchises granted to 
it, f 100,000 for franchise and right of way of the Rapid-Transit Com- 
pany, a prior corporation, and made other charges for commissions; 
that 8,000 shares were originally issued to Lee, Higginson & Co., 
and afterwards got in, nothing having been paid for them; and 
that the stock of the defendant was transferred to him from F. W. 
Little & Co., the defendant paying nothing for the shares, and 
being chargeable with, and having full notice and knowledge of, 
the rights of the corporation. Defendant demurs, and claims that 
complainant should first recover judgment at law against the defend- 
ant in Connecticut; that said corporation is necessarily a party to 
the suit; that, before suing here, there must be preliminary pro- 
ceedings in Nebraska; and that, on the allegations of the complcunt, 
complainant has no equity. The complaint founds defendant's lia- 
bility upon section 4, art. 11, of the constitution of the state of Ne- 
braska, which is as follows: 

/'In all cases of claims against corporations and joint stock associations, the 
exact amount Justly due shall be first ascertained, and after the corporate 
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property shall have been exhausted, the original subscribers thereof shall bo 
individually liable to the extent of their unpaid subscriptions, and the liability 
for the unpaid subscriptions shall follow the stock." 

It then adds as follows: 

"By means whereof the defendant herein Is liable for the full face amount 
or par value of the shares of common stock of the said Lincoln Street^Railway 
Company held and owned by him as herein stated and set forth, to the 
creditors of said corporation, including your orator, complainant herein/* 

But the complaint nowhere alleges that the stock belonging to 
the defendant was ever subscribed for, and it sufficiently api)ears that 
it was never in fact subscribed for, but was issued without sub- 
scription, in payment for, at least, a pretended consideration, and 
that there was no intent on the port of the corporation, or those 
receiving the stock, that it ever should be paid for. Defendant has 
not come within the terms of the constitution of Nebraska which 
are relied upon. He has never promised to pay for this stock, and 
there is no allegation of any fraud on his part whereby the cred- 
itors of the corporation have been injured, and nothing to show 
that they have suffered any loss by reason of the issuance of the 
stock, or that the stock ever had any actual value. The distinction 
between stock which has and that which has not been subscribed 
for is sharply drawn in Clark v. Bever, 139 U. S. 96, 11 Sup. Ct. 468, 
35 L. Ed. 88; and, on the authority of that case, and of Handley 
V. Stutz, 139 U. S. 417, 11 Sup. Ct. 530, 35 L. Ed. 227, the demurrer 
is sustained. See, also, Troup v. Horbach, 53 Neb. 795, 74 N. W. 
326; Penfield v. Gas Co., 57 Neb. 231, 77 N. W. 672. This conclusion 
dispenses with the necessity of examining the other points of the 
demurrer. 



In re WHITENEE. 

RODGERS V. RAMSEUR et aL 

(Circuit Court of Appeals, Fifth Circuit November 20, 1900.) 

No. 921. 

L BAKKRm»TCT— JURTSDTCTTON OF CODRTS OF BANKRUPTCY. 

Under Bankr. Act 1898, a court of banlcruptcy has jurisdiction to restrain 
proceedings in a state court by an adverse claimant to recover possession 
of property which is in possession of a trustee as part of a bankrupt's es- 
tate, and to compel the return of the property where it has been taken 
from the possession of the trustee in such suit It also has jurisdiction, 
under the provisions of section 2, to entertain a petition of intervention 
by the claimant in the bankruptcy proceedings, and to determine the issues 
presented thereby. 
Z» Same— Appbals — Judgment Allowing "Claim." 

Under Bankr. Act 1898, no right of appeal exists from any judgment 
rendered or order made by a court of bankruptcy In the administration of 
an estate, except the particular judgments enumerated in section 25; and 
no appeal lies from a judgment entered on a petition of intervention filed 
by a claimant of property in the hands of a trustee declaring the owner- 
ship of the intervener, and ordering restitution of the property, such judg- 
ment not being one allowing a **claim," within the meaning of section 25a, 
subd. 3. 
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8. Bake— Pbtition for Revision. 

An appeal taken to the circuit court of appeals from a Judgment of a 
court of bankruptcy, which was not appealable, cannot be treated as a 
petition in equity for revision in matter of law, imder Bankr. Act 1898, 
i 21b, where the questions presented for review all involve matters of fact. 

Appeal from the District Court of the United States for the East- 
ern District of Texas. 

The following general statement of the case is found in the tran- 
script, apparently agreed to by all the counsel representing the vari- 
ous parties in interest: 

On the 24th day of April, A. D. 1809, J. G. Whltener, bankrupt, filed his peti- 
tion in bankruptcy. The schedule made by Whltener disclosed no assets. On 
the 28th day of April, A. D. 1889, he was duly adjudicated a bankrupt. On the 
15th day of May, A. D. 1899, the first meeting of the creditors was held at 
Texarkana, Tex., in pursuance of notice issued and mailed by the referee to all 
the creditors of said bankrupt, and published in the Gate City News, the paper 
designated for publication of notices in bankruptcy, at which meeting creditors 
of the said bankrupt proved up and filed their claims, examined the bankrupt, 
and appointed Bollln W. Rodgers, of Texarkana, Tex., as trustee in bank- 
ruptcy of said estate, and the said Rodgers was duly qualified as said trustee. 
On the 26th day of May, A. D. 1899, the creditors of said bankrupt filed their 
contest of Schedule B filed by said bankrupt, and a motion for a subpoena for 
witnesses and documents, and to commit for contempt. On the 6th day of 
June, A. D. 1899, this cause came on for hearing, in pursuance of notice, said 
hearing being on petition of contesting creditors contesting the schedule filed 
by the bankrupt herein. A motion to commit for contempt, and the applica- 
tion of said creditors for an order of court commanding the said J. 0. Whlte- 
ner, the bankrupt to deliver over to the said Rollin W. Rodgers, trustee, all 
of certain real and personal property alleged in creditors' petition to be in the 
possession of the said J. 0. Whltener, and the property of the said J. G. Whlte- 
ner, at and before the time he filed his petition in bankruptcy. In his answer 
to the creditors' petition, the said J. C. Whltener alleged that the property in 
controversy was owned by one P. S. Ramseur, and that he (the said Whltener) 
was holding the same as agent of the said Ramseur. The property in contro- 
versy is described as follows, to wit: Lots No. 4, 5, and 6, in block No. 12; lot 
No. 2, in block No. 25; also one-seventh of lot No. 7, In block No. 12, being 25 
feet off of the east end of the said lot next to the alley,— all situated in the city 
of Texarkana, Bowie county, Tex., together with all the appurtenances and im- 
provements thereon; also all the livery stock belonging to the stable now con- 
ducted by the said R. W. Rodgers as trustee herein, including all horses and 
other animals, carriages, buggies, and other vehicles, and all harness, moneys, 
and personal properties of every kind pertaining to the said livery-stable busi- 
ness, including all books and book accounts connected therewith; also the un- 
' aertaker's establishment now In the possession of said Rodgers, as trustee 
herein, situated in Texarkana, Tex., hicludlng all cofQns, hearses, teams, and 
property of every description, including money, books, and book accounts ap- 
pertaining thereto,— all of which said property at the time of said hearing was 
in possession of the said Whltener. After hearing the testimony of witnesses, 
it was ordered that a further hearing be postponed to make additional parties. 
On the 24th day of June, A. D. 1899, the said contesting creditors filed their 
motion to make P. S. Ramseur, of Lamar county, and the People's Building, 
Loan & Savings Association of Syracuse, N. Y., parties to this suit, and the 
6th day of July, 1899, was set for the day for hearing said contest, said hear- 
hig to be had at Texarkana, Tex. On the 6th day of July, A. D. 1899, the 
cause came on further to be heard, and it appearing to the court that the said 
P. S. Ramseur and the said People's Building, Loan & Savings Association had 
not been served with process making them parties to this suit, and upon hear- 
ing further testimony and argument of counsel, it was ordered by the court 
that the said J. G. Whltener, bankrupt, should immediately deliver all of the 
said property to the said Rollin W. Rodgers, trustee. In compliance with said 
order of the referee, the said J. 0. Whltener delivered to the said Rodgers all 
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of the property above described. And it was farther ordered that a farther 
hearing of this cause be postponed to complete service on the said P. S. Bam- 
sear and the said People's Building, Loan & Savings Association. On the 15th 
day of August A. D. 1899, the said association filed their answer In said cause, 
and their motion to have B. L. Dalby, liquidating agent of the Interstate Na- 
tional Bank of Texarltana, made a party to this suit. On the 5th day of Sep- 
tember, A. D. 1899, P. S. Bamseur filed his answer in this cause, setting up 
claim of title and right of possession to all of the said described property, and 
praying for an order of court that the said BoUin W. Bodgers, trustee, deliver 
over Into the possession of the said P. S. Bamseur all of the said proi>erty; also 
came the said B. L. Dalby, liquidating agent of the said Interstate National 
Bank of Texarlsana, and filed his answer, setting up claim of title and right of 
possession to all of the real estate above described. On the 28th day of Sep- 
tember this cause came on for hearing before the referee, Texarkana, Tex., 
and judgment of the court was rendered in favor of the said BoUin W. Bodg- 
ers, as against the said P. S. Bamseur, and, on application of the said P. S. 
Bamseur and the said BoUin W. Bodgers for questions to be certified to the 
judge, the said questions were certified. Upon a hearing of the said certified 
questions by the judge, the case wa^ referred back to the referee, to be ad- 
ministered in accordance with the provisions of the acts of congress relating 
to bankruptcy, dismissing as to said Bamseur. On the 7th day of October, 

A. D. 1899. a writ of sequestration was issued out of the district court of Bowie 
county, Tex., at the suit of the said P. S. Bamseur, as plaintiff, against the said 

B. W. Bodgers, trustee, and the sureties on his bond as trustee, and A. F. 
Shaplelgh Hardware Company, one of the creditors of said bankrupt. By vir- 
tue of said writ of sequestration, T. S. Edwards, sheriff of Bowie county, Tex., 
took possession and control of all the said property out of the possession and 
control of said Bollin W. Bodgers, trustee. On the 8th day of October, A. D. 
1899, the said Bollin W. Bodgers, trustee, filed in the district court of the 
United States for the Eastern district of Texas his application for an order of 
court enjoining and restraining the said T. S. Edwards and said Bamseur, their 
agents, attorneys, and deputies, from further interference with the said trus- 
tee's possession of the said property, which said prayer was granted by the 
Honorable D. E. Bryant, judge of said court, and in compliance with said order 
the said property was delivered back into the possession of the said trustee. 
On the 16th day of October, 1899, the said P. S. Bamseur filed his petition of 
Intervention in this cause, making himself a voluntary party to this suit. On 
the 17th day of November this cause came on finally to be beard before the 
referee at Texarkana, Tex., and judgment was rendered in favor of Bollin W. 
Bodgers, trustee, against P. S. Bamseur, Intervener, and the Interstate Na- 
tional Bank of Texarkana, and in favor of the People's Building, Loan & Sav- 
ings Association of Syracuse, N. Y., for the sum of $5,459.01, together with all 
costs of suit, and an order foreclosing their deed of trust lien on the real prop- 
erty as heretofore described, and an order directing said B. W. Bodgers to sell 
the said real property, and appropriate the proceeds of said sale to the pay- 
ment of said lien. On the 22d day of December, A. D. 1899, Bollin W. Bodgers,- 
trustee, filed his exceptions to the allowance to the claim of the People's Build- 
ing, Loan & Savings Association, and his application to certify questions to the 
judge. On the 28th day of December, A. D. 1899, P. S. Bamseur, Intervener, 
filed his application to have questions certified to the judge. 

On the intervention of Bamseur, the referee found and certified the following 
as facts to the district court: "On the 26th day of December, 1893, J. C. White- 
ner owned the property in controversy, but on the last-mentioned date as- 
signed the same by deed of trust to S. B. Andrews, assignee. J. C. Whitener, 
the bankrupt, on December 26, 1893, made an assignment under the general 
assignment laws of Texas, conveying all of said property to one S. B. Andrews, 
as assignee. S. B. Andrews qualified under the state law as assignee, and 
took possession of the property in controversy. On the 26th day of December, 
A. D. 1893, J. C. Whitener, the bankrupt, made a deed of assignment, naming 
S. B. Andrews as assignee, by which deed of assignment the property in con- 
troversy was transferred to S. B. Andrews. Before the assignment was made, 
S. B. Andrews was a resident of the state of Arkansas, and was cashier of the 
First National Bank, and changed his residence to Texas two or three days 
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before the deed of assignment was made, at the request of the said J. C. WhJte- 
ner, that he, the said Andrews, might qualify as assignee. Before the st\id 
assignment was made there was an understanding and agreement between the 
said J. C. Whltener and S. B. Andrews to the effect that Whltener would make 
Andrews assignee, and that Andrews would hold the property as assignee, 
until arrangements could be made by Whltener by which he (Whltener) could 
get possession and control of the said property. This agreement was carried 
out between Whltener and Andrews, P. S. Ramseur being the party or person 
agreed upon to become the purchaser for Whltener. Ramseur is the half- 
brother of Whltener. On the 12th day of February, Andrews transferred, by 
bill of sale, the undertaker's business and all the stock connected therewith, 
and the book and book accounts of said business, for which Ramseur gave his 
various promissory notes, with the understanding between himself and And- 
rews and Whitenet that the property should be immediately turned over to 
Whltener, and that Whltener should pay off the said notes and conduct the 
said undertaker's business. On the 20th day of February, Andrews trans- 
ferred by deed all of the real property heretofore described in controversy, for 
which Ramseur gave his note for two hundred and fifty dollars* at which time 
it was understood and agreed between the said Ramseur and Whltener that he, 
the said Whltener, should take possession of the said property and pay the said 
notes. On the 1st day of June, A. D. 1894, Andrews transferred by bill of sale 
the livery stock of horses, wagons, buggies, harness, etc., as described, the 
property in controversy; for which he (the said Ramseur) gave his notes for 
three thousand dollars, payable at different times; and that he (the said Whlte- 
ner) should take possession and control of the said property, and pay off the 
said notes,— all of which agreements between Ramseur and Whltener were 
carried out by Whltener. No consideration was paid by Ramseur for the said 
property, or any part thereof, except his promissory notes, which said notes 
were to be, and in fact were, paid by the said Whltener. All of the transac- 
tions between Andrews and Ramseur, including negotiation and sale of the 
said property, were conducted and consummated or participated in by Whlte- 
ner, and between Andrews and Whltener. Ramseur allowed Whltener the 
use of his (Ramseur's) name, that he (Whltener) might become the purchaser 
of all of the said property, Ramseur being solvent and Whltener Insolvent. 
All of the said transactions were in performance of the original agreement en- 
tered into between Whltener and Andrews, and were for the purpose of de- 
frauding the creditors of Whltener, and to enable Whitener to get possession 
of all of the said property, and appropriate it to his own use and benefit, and 
avoid the payment of his honest debts. From the date of the said transfers 
from Andrews to Ramseur, the said Whitener has had continuous possession 
of all of the said property transferred, exercised full ownership and control of 
same, appropriated the rents and profits arising therefrom to his own use and 
benefit, and has used and enjoyed the same as his own, until he was com- 
manded, by an order issued out of this court, to turn over and deliver the 
same to the' said RoUln W. Rodgers, trustee. Prior to the said assignment 
from Whltener to Andrews, the said Whitener sent out a large quantity of 
merchandise from his hardware stock, a portion of which was returned to 
him after the said transfer from Andrews to Ramseur (Whitener). A large 
quantity of barbed wire was sent to the address of P. S. Ramseur, Hooks. Tex., 
which was afterwards returned to Whitener after the said sale from Andrews 
to Ramseur. The running account between Whitener and Ramseur, beginning 
before the said assignment, continued during the said assignment, while And- 
rews was assignee, and after the said transfer from Andrews to Ramseur. 
Ramseur has never at any time received any of the rents or profits from the 
real estate or livery stable or undertaker's business, but the same had been 
appropriated by Whitener." 

And the referee also reported the following conclusions of law and fact: 
"P. S. Ramseur has never at any time had any Interest in the said property, 
or any part thereof, except such title as he acquired through the deed and bills 
of sale from Andrews to Ramseur. He has never had any real interest In the 
said property, except such interest as accrued by reason of his holding the 
legal title to said property in trust for the said Whitener. The statute of 
limitation does not apply in this case, under the facts proven. The whole 
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translLctlon was fraudulent, and, If Ramseur ever acquired any title to the 
property In controversy, he held the same In trust for J. C. Whitener. As in- 
tervener in this case, P. S. Ramseur is bound by the record of the case made 
prior to the filing of his petition in intervention, and he cannot reopen the 
evidence to interpose objections to the same." 

The intervener, Ramseur, excepted to the findings of the referee, and brought 
the matter before the district court, the Judge of which, after citing the case, 
found the facts to be as follows: "TEhat on the 26th day of December, 1893, the 
bankrupt, J. G. Whitener, owned and was in possession of a hardware store, 
an undertaking establishment, and a livery stable In Texarkana, in Bowie 
county, Tex., and the real estate situated In said county and state now in con- 
troversy in this cause; and on said date made a general assignment of all his 
property to S. B. Andrews, as assignee, for the benefit of all ids creditors, un- 
der the general assignment laws of the state of Texas. S)siid S< B. Andrews 
Immediately accepted the trust, and qualified by taking the oath, and making 
a bond, in accordance with the provisions of said laws. After qualifying, said 
S. B. Andrews immediately took possession of all of the property and assets 
of the estate of said J. 0. Whitener, and proceeded to administer said estate. 
Thereafter, on the 12th day of February, 1894, he sold and delivered to inter- 
vener, P. S. Ramseur, the entire hardware and undertaker's business and 
stock for the sum of seven thousand five hundred forty and ^^/loo dollars, 
this being fifty per cent, of the invoice value, and on the same day he sold 
Intervener the notes and book accounts belonging to said business for the sum 
of one thousand dollars. The real estate belonging to the estate of said J. C. 
Whitener. was valued at $6,000, and was incumbered by mortgages to the ex- 
tent of $5,500, and the said Andrews, on the 20th day of February, 1894, sold, 
and by deed of conveyance transferred, to intervener all of said real estate, 
for the consideration of two hundred and fifty dollars, and the assumption of 
the payment by intervener of said mortgages. On the Ist day of June, 1894, 
said S. B. Andrews sold and delivered to intervener the livery-stable business 
and stock, including vehicles, horses, harness, etc., for the sum of three thou- 
sand dollars. The prices paid by intervener were adequate and fair. Inter- 
vener, at the time of these purchases, was solvent, worth between seventy- 
five and one hundred thousand dollars, and In paying for said property exe- 
cuted and delivered to said S. B. Andrews his promissory notes. Said notes 
were all paid, and the money went into the hands of said Andrews, as assignee 
of the estate of J. C. Whitener. Said S. B. Andrews offered all of said prop- 
erty for sale upon the open market, and his sale to intervener was bona fide 
and passed a good title. Said purchases were made by intervener in good 
faith, and for a good and valuable consideration, and he has openly claimed 
and held the same, and exercised ownership and control of the same contin- 
uously since its purchase. Intervener, by these purchases, acquired a good 
title to all of said property, and has continuously held the same, except that on 

the day of , 1896, he sold all of the hardware business and stock 

to one J. E. Benjamin. There was no collusive agreement or arrangement be- 
tween S. B. Andrews, J. 0. Whitener, and intervener, P. S. Ramseur, that said 
intervener should be the purchaser of said property, and there was no fraud 
upon the part of intervener in the purchase of any of said property, and no 
intention ui)on his part in the purchase of said property to defraud any of the 
creditors of said J. C. Whitener, or to purchase said property and hold the 
same in his name for said J. C. Whitener, and since his purchase of same he 
has not held it in his name in trust for said J. O. Whitener. After his pur- 
chase of said property, intervener placed said J. C. Whitener in possession of 
said property to run it under his direction as his agent, and agreed to and 
did allow said Whitener the sum of seventy-five and one hundred dollars per 
month as wages to live on. Intervener had large business interests at different 
towns and cities, and conducted his business at these different places through 
agents, and did not give his entire personal attention to his business at any 
particular place. He made frequent visits to Texarkana, and personally in- 
spected and inquired into his business and property there, and had it rendered 
for taxes, and caused the taxes to be paid. He resided at Dekalb, thirty-three 
miles from Texarkana, where he had large interest in the Dekalb Lumber 
Ck)mpany, a sawmill plant. His bookkeeper at Texarkana frequently sent to 
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him at Dekalb statements of the condition of the business at Texarkana. He 
found that his hardware business at Texarkana was losing money, and sold it 
in 1896 to J. E. Benjamin, the consideration being $3,500, of which the sum of 
$1,900 went to pay off notes given by intervener for the purchase of the prop- 
erty from Andrews, and held by the bank, and the balance was paid on in- 
debtedness of said hardware business. He received no profits from his other 
business at Texarkana. At the time the trustee took possession of this prop- 
erty, it was in the possession of said J. C. Whitener as. agent for intervener. 
The claims of the creditors represented by the trustee are for debts created by 
said J. 0. Whitener prior to his assignment to S. B. Andrews. None of them 
accepted under the assignment made by said Whitener to Andrews, but have 
never questioned intervener's title to the property sold and conveyed to him 
by Andrews, as assignee of Whitener's estate, until after the filing of a peti- 
tion in bankruptcy and in said bankruptcy proceeding." 

The district judge thereupon gave judgment in favor of Ramseur against the 
trustee for all the property claimed by the intervener, for all rents and profits 
of the same during the time in trustee's possession, ordered a writ of restitu- 
tion, and that the trustee should pay all the costs out of the estate of the bank- 
rupt in his hands; to all of which the trustee at the time duly excepted, and 
thereafter sued out this appeal, assigning 33 specific errors in finding the facts 
of the case, and 8 errors of mixed law and tsL<:t 

A motion is made to dismiss this appeal upon the grounds (1) that the judg- 
ment sought to be reviewed is not such a judgment or decree as may be ap- 
pealed from under the provisions of the bankrupt act; and (2) that the appeal 
bond in this case, if one is required to be filed, was filed after the time had ex- 
pired, as fixed by law, in which an appeal bond may be filed in causes of this 
character. As to the appeal and bond, the facts are that the judgment was 
rendered on the 27th day of January, 1900. On February 3d, an appeal and 
supersedeas were allowed to the trustee without bond. On February 7th, the 
appellee applied for execution of tbe judgment, which application was heard 
on the 14th day of February, 1900, when the court ordered that the order there- 
tofore made, suspending and superseding the execution of said judgment with- 
out an appeal bond, be set aside, and the following was entered: **The super- 
sedeas appeal bond of the said R. W. Rodgers is now fixed at the sum of 
$7,500, should he desire to prosecute his appeal and suspend said execution; 
should he desire to appeal without suspending the execution of said judgment, 
then his appeal bond is fixed at the sum of $500. It Is further ordered that 
he make said bond and present it to me for approval on or before the 24th day 
of February, 1900, and in default of this it Is ordered that the clerk of this 
court issue all necessary process to enforce said judgment" The supersedeas 
appeal bond, under this last order, was made on the 21st day of February, 
'1900, and It appears to have been approved and ordered filed as of date Feb- 
ruanr 24, 1900. 

W. T. Hudgins and Oscar D. Scott, for appellant. 
E. B. Kruttschnitt and John J. King, for appellee. 

Before PARDEE, McOORMlCK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). As the property, 
the ownership of which is in dispute, was in the possession of the 
trustee in bankruptcy as a part of bankrupt's property to be duly 
administered, the district court had jurisdiction to issue an injunc- 
tion restraining the proceedings under a sequestration issued from 
the district court of Bowie county, Tex., at the suit of Ramseur, 
plaintiff, against Rodgers, trustee, and to compel the return of the 
property to the trustee. See White v. Schloerb (decided in the su- 
preme court May 28, 1900) 20 Sup. Ct. 1007, 44 L. Ed. 1183. Tbd 
property being in the custody of the district court sitting in bank- 
ruptcy, that court had jurisdiction to entertain the interyeution 
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filed by Ramseur, claiming the property, and to hear and determine 
the issues presented by the intervention, not only on general prin- 
ciples (see Morgan's L. & T. R. & S. S. Co. v. Texas Cent. Ry. Co., 
137 U. S. 171, 11 Sup. Ct. 61, 34 L. Ed. 625), but under the specific 
provisions of secticm 2 of the bankruptcy act of 1898, as follows: 

"That the courts of bankruptcy as hereinbefore defined, viz. the district 
courts of the United States in the several states, the supreme court of the Dis- 
trict of Columbia, the district courts of the several territories, and the United 
States courts in the Indian Territory and the district of Alaska, are hereby 
made courts of bankruptcy, and are hereby Invested, within their respective 
territorial limits as now established, or as they may be hereafter changed, 
with such Jurisdiction at law and In equity as will enable them to exercise 
origiual jurisdiction in bankruptcy proceedings. In vacation in chambers and 
during their respective terms, as they are now or may be hereafter held, to 
* * * (6) bring in and substitute additional persons or parties in proceed- 
ings in bankruptcy when necessary for the complete determination of a matter 
in controversy; (7) cause the estates of bankrupts to be collected, reduced to 
money and distributed, and determine controversies in relation thereto, except 
as herein otherwise provided: • • • (15) make such orders, issue such pro- 
cess, and enter such judgments in addition to those specifically provided for as 
may be necessary for the enforcement of the provisions of this act. • • • 
Nothing in this section contained shall be construed to deprive a court of bank- 
ruptcy of any power it would possess were certain specific powers not herein 
enumerated." 

The jurisdiction of the district court, as thus granted, is unques- 
tionably bankruptcy jurisdiction, and not general jurisdictioi\ to hear 
and determine controversies between adverse parties. The right to 
appeal from the decision of the district court in bankruptcy proceed- 
ings is given in the bankrupt law of 1898 (section 25), in the follow- 
ing cases: (1) From a judgment adjudging or refusing to adjudge 
the defendant a bankrupt; (2) from a judgment granting or denying 
a discharge; and (3) from a judgment allowing or rejecting a debt 
or claim of |500 or over. 

The property in dispute was not surrendered by the* bankrupt. It 
came into the possession of the bankruptcy court on an order of the 
referee declaring it to be a part of the bankrupt's estate, and the 
proceeding below was a suit to recover the property from the trustee 
as property that belonged to the plaintiff, and not to the bankrupt's 
estate, and the judgment of the court is one declaring the plaintiff's 
ownership, and ordering a restitution of the property, with costs. 

The question presented on the motion to dismiss is whether this 
judgment of restitution isa judgment allowing or rejecting a debt or 
claim of $500 or over. It is not contended that it is a debt, but it 
is contended that it is a claim, within the meaning of the statute. 
The word "claim," as used in the above connection, — ^"debt or claim 
of $500 or over," — seems to mean a moneyed demand, the same as 
"debt," and was used, not to enlarge, but to render certain. The 
word "debt," as defined in the first section of the statute, includes 
any debt, demand, or claim provable in bankruptcy. Tlie word 
"claim," although frequently used in the bankruptcy act, is not spe- 
cifically defined; but section 57 of the act is entitled, ^The Proof and 
Allowance of Claims," and the word as therein used in every instance 
refers to, and means only, a moneyed demand. Paragraph ^Tc" of 
the section is to the effect that claims which have been allowed may 
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be reconsidered for cause, and reallowed or rejected, in whole or in 
I)art, according to the equities of the case, before, but not after, 
the estate has been closed. To give the word "claim" the broad 
meaning contended for would be to practically enlarge the statute 
so as to give the right of appeal in every disputed claim involving 
1500 or over occurring in the administration of the bankrupt's estate; 
for all contests therein, including questions of* discharge of the 
bankrupt and selling property, can easily be shown to be claims, 
within the broad meaning of the word "claim," — a demand or sup- 
posed right. The proceeding in the court below was a proceeding in 
the administration of the bankrupt's estate, and was in no proper 
sense a proceeding to allow or reject a debt or claim against the 
bankrupt's estate, and we are inclined to the opinion that, in mat- 
ters of administration in the bankruptcy court, outside of the ques- 
tion of bankruptcy vel non, the discharge of the bankrupt, and the al- 
lowance of debts or demands over f 500, no appeal is allowed or con- 
templated by the bankruptcy law of 1898. 

It is, however, contended that, if no right of appeal exists, then the 
application for an appeal, as perfected in this case, may be treated as 
a petition in equity to revise, under paragraph **b," § 24, to the effect 
that the several circuit courts of appeals shall have jurisdiction in 
equity, either interlocutory or otherwise, to superintend or revise 
in matters of law the proceedings of the severed inferior courts of 
bankruptcy within their jurisdiction ; such power to be exercised on 
due notice and petition by any party aggrieved. Judge McCormick, 
speaking for this court in Re Abraham, 35 C. O. A. 608, 609, 93 Fed. 
783, 784, said: 

"The right of appeal, as given by the statute, can neither be enlarged nor 
restricted by the district court or by this court. The regulation of appeals is 
a regulation of jurisdiction. It was not without purpose, therefore, that the 
exercise of the superintending Jurisdiction of this court is not placed by the act 
under specific regulations and restrictions, like the proceeding by appeal or 
writ of error. It seems clear to us, from a consideration of the various pro- 
visions of the act, and particularly of the dause conferring, superintending, and 
revising Jurisdiction on this court, that It was the intent of congress that the 
exercise of such Jurisdiction could be easily invoked by any party aggrieved, 
and should be freely exerted by the circuit court of appeals, without the 
hindrance of technical trammels. In analogy to the rule prescribed for allow- 
ing appeals, and to the practice in aHowing writs of error in cases at law, the 
petition for revision may be presented to, and allowed by, a Judge of the court 
of bankruptcy, or any one of the judges of this court It should, with reason- 
able clearness, show the action of the court which it seeks to have revised in 
matter of law, and reasonable notice thereof should be given to the adverse 
party. The appeal prayed for, allowed, and perfected in this case, brinsring 
up, as it does, the record of the pleadings, which present aU the facts, either 
verified by the petitioning creditors, whom the appellee represents, and cannot 
be allowed to dispute, or averred by Bernheimer, and admitted by the demur- 
rer, showing all of the action of the Judge thereon, including the last order 
from which the appeal was taken, may embrace more than It was necessary to 
put into a petition for revision; but it clearly does embrace a sufficient state- 
ment of the facts and action of the court thereon sought to be revised in mat- 
ter of law. No question has been raised, or can be raised, as to the sufficiency 
of the notice. It is apparent from the proceedings that the appeal was prayed 
for and allowed in open court, in the presence of aU the parties or their attor- 
neys, at the very instant that the judgment sought to be revised was an- 
nounced. They thiis had, or must be charged with, due notice. We conclude 
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tbat the motion to dismiss the proceedings in this court should not be granted. 
We could, did we deem It necessary, permit the party aggrieved now to file his 
petition for the revision he seelcs, and, upon due or reasonable notice thereof 
being given to all parties entitled thereto, proceed thereon in the exercise of 
our jurisdiction. We have not deemed it necessary or meet in this case to 
have resort to that course, but have proceeded to consider the case on its 
merits, in like manner as If a formal petition had been presented and due no- 
tice thereof given. We may not feel Justified in exercising our discretion to 
the same extent In all cases which may be brought to us In the future. The 
proceedings in this case in the district court were had before the general or- 
ders in bankruptcy took effect, or had been widely published, and become gen- 
erally known to parties or counsel, or the Judges of the Inferior courts. The 
provisions of the act with reference to appeals to this court, and to obtaining 
the superintendence and revision it may exercise, are, in a measure, new, and 
precedents under the former law, if they were uniform (which they are not}» 
could not be safely followed." 

If, following this precedent, we should be disposed to treat the ap- 
peal herein as a petition in equity, the following diflSeulty presents 
itself: Under the express provisions of the statute, on a petition in 
equity to revise proceedings, only questions of law can be considered 
in the appellate court, and on this appeal the questions presented 
all involve matters of fact; no specific questions of law, as ruled by 
the district court, being assigned as erroneous. It seems clear that 
this court has no jurisdiction in this case, either on appeal or on a 
petition to revise. The appeal is dismissed. 



UNITED STATES v. LUNG HONG. 

(District CJourt, N. D. Ohio, W. D. May 6, 1900.) • 

No. 1,146. 

Deportation op Chinese— Burden of Proof— Merchants. 

The burden rests upon a Chinaman arrested for deportation, as being 
unlawfully within the United States, to prove that he belongs to one of 
the priyileged classes named in the statute; and when he claims to be a 
merchant he must show a fixed place of business, and such frequent sales 
of merchandise as entitle him to be considered a merchant, within the 
ordinary meaning of the term, or an actual and substantial interest in 
some firm of such merchants. 

Proceeding for Deportation of Defendant as a Chinese Laborer. 

Eobert Tucker, Asst. U. S. Atty. 
J. M. & W. F. Brown, for defendant 

RICKS, District Judge. This is a proceeding on the part of the 
United States to have Lung Hong, a Chinaman, removed from the 
county on the ground that he was unlawfully found here. The 
facts are, briefly stated, that on the 13th day of January, 1900, he 
was found in a Chinese laundry at Lima, Ohio. At the time he was 
so found, he was laboring in the laundry, and, according to a stipu- 
lation agreed to between the parties, he had been laboring in this 
laundry for six months or more, and was, therefore, within tte mean- 
ing of the statute, a common laborer. The defense made is that he 
came within the privileged classes named in the several Chinese 
exclusion acts^ and that he was a merchant doing business at No. 
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321 South Clark street, in the city of Chicago, DL The whole case 
turns upon the question of fact whether or not this defendant was 
a merchant in the city of Chicago, and was, therefore, one of the 
privileged class named in the acts of congress. The courts have 
repeatedly held that, in order to avail himself of this defense, it is 
necessary for the Chinaman to show an actual substantial interest 
in some firm, if he pretends to have been a partner in the merchan- 
dising business, or, if he was a dealer in his own name, that he must 
have a fixed location, where his wares are kept or sold, and such 
frequent sales of merchandise as entitle him to be considered as a 
merchant, within the ordinary meaning of that term. The evidence 
relied upon to show that the defendant was a merchant is based 
largely upon the deposition of Dr. Wilder, who now lives at Sharon 
Springs, Kan. This doctor, at the time he lived in Chicago, was 
patronized largely by Chinese, and says he remembers this store, 
and remembers seeing the defendant about the premises, and that 
he was told that he was a merchant, and one of the firm. It seems 
from the testimony that this firm was rather elastic in its nature, 
in so far as the number of partners was concerned. There were 
frequent fluctuations in the number of partners, and in the extent to 
which the partners participated in the dealing. I think, under the 
strict ruling of the courts, that the defendant cannot be said to have 
been a merchant, having a fixed, substantial interest in the firm, 
which was indicated either by his own name appearing in the part- 
nership firm name, or by some other evidence of interest such as is 
ordinarily found among partners doing business in this country. 
Counsel for the defendant insists that the burden of showing that 
the defendant was not a merchant is upon the government, but the 
holding of the courts is exactly to the contrary. Judge Severens' 
opinion, cited by counsel for the government, it seems to me, is con- 
clusive of this question. He says that, although it is contrary to 
the legal rule, the presumption of innocence does not follow the de- 
fendant, but that the burden rests upon him to make out his de- 
fense, and that this must necessarily be so if the government ex- 
X)ects to protect itself and its citizens from an influx of these people. 
It is easier for them to prove an affirmative than it is for the govern- 
ment to prove the negative. There was no attempt, therefore, on 
the part of the government to prove affirmatively that the defendant 
was not a merchant, but it relied upon the fact that the defendant 
had failed to make out that he belonged to the privileged class, 
and in this I think the government is correct. Therefore, without 
further reviewing the facts or the acts of congress, I find the de- 
fendant is unlawfully within this country, and, under the act, must 
be deported to his own country. An order will be drawn accord- 
ingly, and the marshal will execute it as provided by law. 
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WINKLER et ah y. STUDEBAKER BROS. MFG. CO. 

(Circuit Court, S. D. New YoriL November 28. 1900.) 

Patents— Suit for Infringement— Title of Plaintiff. 

Where a part owner of a patent died Intestate, and his estate was ad- 
ministered, and the administratrix discharged without having made any 
disposition of his interest in the patent, the title acquired thereto by an 
assignment from his next of Itin. who; under the laws of the state, suc- 
ceeded to the ownership of the personal estate not required for the pay- 
ment of debts, is sufficient to support a suit for infringement of the 
patent. 

In Equity. Suit for infringement of patent. On demurrer to bill. 

The demurrer is aimed at a supposed defective link in the chain of com- 
plainants' title. The letters patent in question were granted May 7, 1895, to 
the complainant Fred Winkler and Lenhart Winkler. Lenhart Winkler died, 
intestate, November 10, 1896. He was a resident of Indiana. His widow 
Mary Winkler and his minor child Edward Winkler were his only heirs at law 
and next of kin. Mary Winkler was duly appointed administratrix March 17, 
1897. On the 24th of February, 1899, she was discharged and the estate was 
declared settled and fully administered. In February, 1899, Mary Winkler 
was appointed guardian of the said Edward Winkler, and on the 26th of June, 
1899, personally, and as guardian of Edward Winkler, with the approval of 
the court, she conveyed in writing to the complainants Fred Winkler and 
Charles Winkler all the right, title and interest which she possessed In and to 
the said letters patent. On the 21st of August, 1899, Fred and Charles Winkler 
conveyed to William Knoblock an undivided one-third interest In the patent. 
The point is made that the title of the complainants, other than Fred Winkler, 
is defective because they have not acquired the title of Mary Winkler as ad- 
ministratrix. Although she was discharged by the order of the court, her let- 
ters revoked, her bond canceled and the estate declared fully and finally 
settled, it is Insisted that the title to the patent Is suspended somewhere, 
although counsel have neglected to give the court any Information by which 
its present locality can be ascertained. 

H. A. Heyn (Bond, Adams, Pickard & Jackson, of counsel), for 
complainants. 

Kenyon & Kenyon (William Houston Kenyon, of counsel), for de- 
fendant. 

COXE, District Judge. Although the situation is in some respects 
a novel one it is thought that the title can be sustained upon the 
principles enunciated in Sessions v. Romadka, 145 U. S. 29, 12 Sup. 
Ct. 799, 36 L. Ed. 609, and Machine Co. v. Featherstone, 147 U. S. 
209, 13 Sup. Ct. 283, 37 L. Ed. 138. Under the statute law of In- 
diana the patent belonged to the widow and infant son of Lenhart 
Winkler; they were his sole heirs and next of kin. There were no 
creditors, of course, when the estate was settled and the adminis- 
tratrix was discharged. There was no living person who had the 
slightest interest in the intestate's share of the patent except his son 
and widow. No title is now outstanding which can be asserted in 
hostility to theirs. No such title can hereafter be acquired. Un- 
der the Indiana law, if there be no debts and no administration, per- 
sonal property vests by operation of law in the next of kin. Rob- 
ertson V. Robertson, 120 Ind. 333, 22 N. E. 310. This patent-— like 
the patent in Sessions v. Romadka — was not administered and passed 
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by operation of law to those legally entitled to it. In the Sessions 
Case the patent passed under the provisions of the bankruptcy act 
to the assignee. The assignee did nothing regarding the patent and 
was discharged. The bankrupt thereafter assigned the patent, and 
the title thus acquired was sustained. The court, at page 39, 145 
U. S., page 801, 12 Sup. Ct., and page 613, 36 L. Ed., says: 

"Had the existence of this patent been concealed by the bankrupt, or the 
assignee bad discorered It subsequently,— after his discharge,— and desired to 
take possession of it for the benefit of the estate, it is possible the bankruptcy 
court might reopen the case and vacate the discharge for that purpose. Clark 
y. Clark, 17 How. 315, 15 L. Ed. 77. But it does not lie In the mouth of an 
aUeged infringer to set up the right of the assignee as ^gainst a title from 
the bankrupt acquired with the consent of such assignee." 

The facts of the Sessions Case differ from those of the case at bar, 
— ^this is always true, — ^but the objection to the title was more sub- 
stantial than the objection here for the reason that the creditors of 
the bankrupt had been deprived of a valuable asset. TOie court, 
however, regarded it as a situation where a common-sense view of 
the law should prevail over a refined and academic view and where 
an outstanding interest so attenuated and nebulous that nothing 
approaching a title could ever be deduced therefrom, should not, at 
the suggestion of a wrongdoer, be permitted to imperil if not destroy 
a valuable patent. The complainants hold every tangible existing 
interest in the patent. There is nothing outstanding which by any 
possibility can be made the basis of another attack upon the defend- 
ant. The complainants represent every one who now has or who 
ever had a vestige of interest in the patent. The case differs from 
the cases relied on by the defendant in that no title is outstanding 
in an administrator subject to the rights of creditors. There are 
no creditors, there is no administrator and it is not easy to see how 
one can now be appointed. The title to the patent is not extinct. 
The widow and the infant son were the only persons who had a right 
to it and their right was unqualified and exclusive. 

The demurrer is overruled and the cause should proceed pursuant 
to the stipulation between the parties. 



NATIONAL FOLDING-BOX & PAPER 00. ▼. GAIR. 

(Circuit Court, B. D. New York. December 6, 1899.) 

Supplemental opinion. For original opinion, see 97 Fed. 813. 

Walter D. Edmonds, for complainant. 
Edwin H. Brown, for defendant. 

THOMAS, District Judge. Upon the argument of the above case 
on the merits the attention of the court was directed sparingly, if at 
all, to the boxes manufactured by the defendant, which are now 
claimed to be involved in the accounting. Defendant's box, with 
interlocking turned-in portions, with the usual end piece appertaining 
to the box, which is covered by complainant's patent, seems to fall 
within claim 1. The reason for this is explicitly set forth in lettere 
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patent No. 519,451, issued to the defendant subsequently to the pat- 
ent in suit. In such letters the inventor, after describing his box, 
states that: 

"When the box is Bet up the two parts, GG* [the turned-in portions], at each 
end of the box are hooked together, and the' tongues on the overlapping flaps 
are thrust Into the crescent-shaped slots,. and the ends of the box thereby 
double locked together, substantially as specified." 

It is quite obvious from this (the defendant's) language that he 
uses the complainant's device as an additional lock for his box, and 
the violation of the complainant's rights thus arising is not dimin- 
ished by the fact that the defendant also interlocks the turned-in por- 
tions. 

More doubt arises respecting the class of boxes where the end piece 
has a single tongue entering a single aperture existing alone in one 
of the turned-in portions. Wilson unquestionably provided that the 
end piece might have a single tongue, but did he limit the engage- 
ment of that tongue to an aperture or opening exietting in both 
turned-in portions? In other words, did the patentee voluntarily 
confine himself to a box whose turned-in portions each contained an 
aperture, or some part of an aperture? The language certainly sus- 
tains such contention. The patentee has also placed his own con- 
struction upon the claim by the language used by him in the subse- 
quent specification filed by him. This specification pertains to letters 
patent No. 292,606. After reciting the embarrassments arising from 
the use of two tongues in small boxes, the specification states: 

"The object of my present invention or improvement is, in addition to the 
objects set forth in my letters patent above referred to, the production of a box 
of the kind referred to, which can be expeditiously put together or formed, 
and without liability of wrinkling, spoiling, or soiling the paper stock of which 
it is composed; and, to these main ends and objects, my invention consists in 
cutting or forming the tumed-in end portion of the box or lid so that when 
brought to their proper upright positions a part of one shall overlap a part 
of the other, and so that there shall be formed by the two at some locality 
between their top and bottom edges a single space or opening, adapted to re- 
ceive the folded-over-and-down tongue, aU as will be hereinafter more fully 
explained." 

There is no reason for seeking a construction of the claim which 
is apparently denied to it by the patentee in subsequent applications. 
The complainant's contention that claim 1 covers, without limitation, 
any "loose-lever clutch," so that Wilson's subsequent application is 
only for an improvement, is not adopted. The necessity for the later 
letters is not understood, if the inventor had under his first letters 
the right to use the single tongue for which the second letters pro- 
vided. It is obviously fair to take a patentee at his word, and the 
application of this rule brings into the accounting the class of boxes 
similar to that known as "Defendant's Box," and excludes from the 
accounting boxes similar to defendant's Exhibit 3, where a single 
tongue of the end piece engages alone an aperture in one of the 
turned-in portions. 
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WBLLER et aL r. HANAUR et ah 

(Circuit Ck>iirt, B. D. Penngylyanla. December 11, 1900.) 

No. 84. 

t JuRisDionoif OF Fbdebal Courts— Citizenship of Parties. 

A federal court is without jurisdiction of a suit by two plaintiffs, one 
of whom is a citizen of a state and the other of a territory, against 
citizens of another state; and where the facts appear in the record the 
objection may be taken at any stage of the proceedings. 

8. Saub— Amendment after Trial— Change of Parties. 

An amendment of the record cannot be allowed after trial to confer 
jurisdiction which did not in fact exist at the time the suit was com- 
menced or tried; as by strllcing from the record in a suit in a federal 
court the name of a plaintiff, whose citizenship deprived the court of 
jurisdiction, upon an assignment of his Interest in the cause of action 
to his co-plalntUf after the trial 

On Motion by Defendants for Judgment on Beserved Point, and 
Motion by Plaintiffs to Amend BecorcL 

0. Wilfred Conard, for plaintiffs. 
Ira J. Williams, for defendants. 

J. B. McEHEBSON, District Judge. The declaration avers, and 
the testimony at the trial proved, that one of the plaintiffs was 
a citizen of Oklahoma territory at the time the suit was brought, 
the other plaintiff being a citizen of Missouri, and the defendants 
being citizens of Pennsylvania. This raises a question of jurisdic- 
tion, and upon this ground alone the defendants were entitled to 
binding instruction^ in their favor; and, as their point requesting 
such instructions, was reserved, they are now entitled to judgment 
notwithstanding the verdict against them. No argument is needed 
to establish the proposition that a citizen of a territory cannot sue 
a citizen of a state in the federal courts. There are many decisions 
to this effect, of which one or two may be cited: City of New Or- 
lea/is V. Winter, 1 Wheat. 91, 4 L. Ed. 44; Hooe v. Jamieson, 166 U. 
8. 395, 17 Sup. Ct. 596, 41 L. Ed. 1049. It is also beyond dispute 
that, where there are more plaintiffs than one, each must be capable 
of suing in the federal courts, or the necessary jurisdiction does not 
exist. The present suit, therefore, was brought in the wrong tri- 
bunal; and, as the defective jurisdiction appears in the record, it is 
the duty of the court to sustain the defendants' objection, and dis- 
miss the suit at any stage of the proceedings. 

Conceding the correctness of this position, the plaintiffs seek to 
cure the defect by amendment. They produce an assignment exe- 
cuted since the trial by the citizen of Oklahoma, transferring his 
interest in the suit to the citizen of Missouri, and consenting that 
the suit should be brought and continued by the latter individually. 
Upon this assignment they found a motion to amend the record by 
striking out the name of the citizen of Oklahoma as a party plaintiff, 
and by further amending so that the plaintiff may now be de- 
scribed as "J. H. Weller, a citizen of the state of Missouri, who was 
with Bobert T. Weller, late trading as Wellep Bros." It is clear 
105F.-13 



Digitized by 



Google 



194 105 FEDERAL REPORTER. 

that the motion must be denied, and I tiiink that only one objection 
need be noticed. This is an attempt by a subsequent act of a party 
to confer a jurisdiction that did not exist at the date of the suit, 
and such an attempt certainly cannot succeed. Courts exercise the 
power of amendment liberally, but it has never been used for such 
a purpose as this. Where jurisdiction actually exists, an erroneous 
or defective statement of jurisdictional facts may, no doubt, be cor- 
rected so as to show the truth; but that is very different from what 
is now proposed. This motion is intended, not to show the truth, 
but to make the record declare what is not true, namely, that the 
suit was brought originally by one plaintiff alone, and that the 
court had thus acquired a jurisdiction which confessedly it has never 
yet had. Jurisdiction cannot be given by such an act of a party 
so as to have a retroactive effect, and put life into what has hitherto 
been void. I do not consider the objection that one partner could 
not sue in his separate name upon a cause of action that had accrued 
to the partnership. 

The motion to amend is denied. Judgment will be entered on the 
reserved point in favor of the defendants notwithstanding the ver- 
dict, but without prejudice to the right of the plaintiffs to bring 
another suit in a court having proper jurisdiction. 



PELLETT V. GREAT NORTHERN RY. CO. et al. 

(Circuit Court, D. Washington, E. D. December 4. 1900.) 

Removal op Causes— Costs on R km and. 

Under the Judiciary act of March 3, 1875 (section 5), which provides that 
when a circuit court remands a case it "shall make such order as to costs 
as shall be just," such court has Jurisdiction to award statutory costs In 
favor of a plaintiff, Including the attorney's docket fee prescribed by Rev. 
St § 824, although the cause was remanded for the reason that the court 
was without Jurisdiction to entertain It 

Action at law against the Great Northern Railway Company and 
two of its servants, as defendants, to recover damages for ha^ng 
caused the death of the plaintiff^s husband by negligence. After 
the case had been remanded to the state court in which it was com- 
menced, the plaintiff filed a cost bill, and petitioned this court to ren- 
der a judgment in her favor for costs, including the following items: 
Clerk's fees, J4; attorney's docket fee of J25; typewriting 24 folios 
pleadings, motions, etc., at 10 cents per folio, J2.40. Petition granted 
to the extent of allowing the statutory docket fee and clerk's fee. 

Lewis & Lewis, for plaintiff. 

Will H. Thompson and M. J. Gordon, for defendants. 

HANFORD, District Judge. This case was remanded to the state 
court in which it was commenced, on motion of the plaintiff, for the 
leason that it is not a case of which this court has jurisdiction, and 
at first blush it would seem to be inconsistent for the plaintiff to 
invoke its jurisdiction by asking this court to render a judgment in 
her favor for costs. Ordinarily, a court which has not jurisdiction 
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to detennine the rights of the parties as to the main controversy 
between them is simply bound to let them alone, and to refuse its 
process for the benefit of either. Inglee v. CJoolidge, 2 Wheat. 363, 
4 L. Ed. 261; Mclver v. Wattles, 9 Wheat. 650, 6 L. Ed. 182; Strader 
V. Graham, 18 How. 602, 15 L. Ed. 464; Hornthal v. Collector, 9 
Wall. 560, 19 L. Ed. 650; Pentlarge v. Kirby (C. 0.) 20 Fed. 898. 
The decision in this case, however, must be made with reference to 
the fifth section of the act of congress of March 3, 1875 (1 Supp. 
Rev. St. [2d Ed.] 83, 84), which provides that when a United States 
circuit court remands a case it **must make such order as to costs 
as shall be just." In a decision by Judge Baker, concurred in by 
Judge Woods (Smith v. Telegraph Co. [C. C] 81 Fed. 242), it was 
held that this statute does not confer authority to render a judg- 
ment for costs, including an attorney's docket fee, and the atten- 
tion of the court appears to have been especially directed to an 
earlier decision, to the opposite effect, by Judge Brown, in the case 
of Josslyn v. Philips (0. C.) 27 Fed. 481. See, also, 18 Enc PL & 
Prac. 381. 

In view of the conflicting decisions above referred to, I have ex- 
amined other authorities bearing upon the question^ and have reached 
a conclusion in accord with Judge Brown's decision. The statute, 
in plain words and without any restriction whatever, requires the 
court, when a case is remanded, to make such order as to costs as 
shall be just. When a party brings an action into court, his adver- 
sary is subjected to inconvenience and expense, and has the right to 
have the professional services of an attorney to appear for him and 
defend his rights. Since the law requires the court, in the exercise 
of its discretion, to consider the justice of the case, when an attorney 
has appeared, and prevailed to the extent of securing an order re- 
lieving his client from all obligation to appear further, I can per- 
ceive no reason for refusing to allow such costs, including an attor- 
ney's fee, as by the laws of the United States may be taxed in other 
catfes. In actual practice, the courts of highest authority, have 
given effect to this statute by expressly commanding the circuit 
courts to remand nonremovable cases, and give judgments for costs 
against the parties held to be in fault for removing them. Torrence 
V. Shedd, 144 U. S. 527-538, 12 Sup. Ct. 726, 36 L. Ed. 528; Martin 
V. Snyder, 148 U. S. 663, 664, 13 Sup. Ct. 706, 37 L. Ed. 602; Mat- 
tingly V. Railroad Co., 158 U. S. 53-57, 15 Sup. Ct. 725, 39 L. Ed. 
894; Craswell v. Belanger, 6 C. C. A. 1, 56 Fed. 529. 

This being an action at law, and there having been no jury trial, 
and no depositions having been taken, the only costs which the plain- 
tiff is entitled to recover are the statutory fees of the clerk for serv- 
ices performed at the instance of plaintiff, and a docket fee of flO, 
prescribed by section 824, Rev. St. U. S. Additional compensation 
for typewriting motions, pleadings, and notices is not allowed. The 
rules require each party to make a cash deposit on account of clerk's 
fees at the time of entering an appearance. The clerk will retain 
suflficient of the money advanced by the defendants to pay his fees 
for services performed at their instance, and it is not necessary to 
include such fees in the judgment. A judgment for costs will be en- 
tered in accordance with this opinion. 



Digitized by 



Google 



196 105 FBDBRAL RBPORTBB. 

CORWINE et al. v. THOMPSON NAT. RANK OF PUTNAM et aL 

(Circuit Ooart of Appeals, Sixth Olrcttlt December 4, 1900.) 

No. 797. 

1. Fraudulent CoNyETANCss— Deed to Childrbw— Validity. 

Deeds executed by one who was largely Indebted as Indorser of notes 
of a corporation In which he was a stockholder, convey ing property to 
his children, for a consideration which was not inadequate, and which 
was fully paid by taking up such of the obligations upon which the father 
was Indorser as he directed, are not fraudulent as to other creditors of 
the grantor, where preferences were permitted by the laws of the state, 
nor are they rendered fraudulent by the fact that after their delivery 
they were withheld from record, by one to whom they were Intrusted to 
be recorded, in the interests of the corporation, to enable it to secure 
renewals of other notes or new loans on the credit of the grantor as 
Indorser, where such withholding was not in pursuance of any agreement 
between the parties, and was without the direction or knowledge of the 
grantees. 

Si Same— Withhold iNQ Deed from Record— Fraudui^ent Acts op Agent. 
A grantee of land conveyed to her by her father for an adequate con- 
sideration authorized her husband to act for her in the transaction. The 
father was an indorser in a large amount for an insolvent corporation In 
which both he and the grantee's husband were Interested. The convey- 
ance, together with others made at the same time to other children, in- 
cluded practically all the grantor's property, and the consideration received 
therefor was applied in payment of certain of the notes on which he was 
liable. After the delivery of the deeds they were Intrusted to a third 
person to be recorded, but at the instance of the grantee's husband he 
withheld them from record for several months, during which time the 
husband, by concealing the fact of the conveyances from the creditors 
of the corporation, secured further renewals of its notes, as well as new 
loans upon the indorsement of the grantor. Eeld that, as against those 
who were so induced to renew their notes or to make loans on the faith 
of the Indorser's solvency, such grantee was estopped by the acts of hex 
agent to claim title to the property, and as to such creditors the deed to 
her was void. 

8L Same— Undivided Interest in Lairds— Improvements Made bt Co-Tbnant. 
Where a daughter, who owned an imdivided three-fourths interest in 
certain lands, the other one-fourth being owned by her father, had made 
valuable Improvements on such lands, and a conveyance to her by her 
father of his one-fourth interest was held void as against his creditors, 
she is entitled to an allowance for the enhanced value of such interest 
by reason of her improvements. 

Appeal from the Circuit Court of the United States for the South- 
ern District of Ohio. 

Previous to March 12, 18W, John W. Corwine was the owner of an undi- 
vided one-fourth interest In certain tracts of valuable land In Pike and Ross 
counties, Ohio, all of which together contained about 4,000 acres. The other 
undivided three-fourtlis were owned, one-fourth by his wife, and two-fourtbs 
by his children, in fee. Some years before the date named he had become 
actively concerned and largely interested in the National Cotton Seed Oil 
& Huller Company, a corporation whose nominal capital was $1,000,000. Its 
plant was located at Memphis, Tenn., but most of Its financial concerns were 
conducted, or at least attended to, in the vicinity of Pike county, Ohio; Cor- 
wine being active In Its affairs, and his son-in-law, John W. Barger, being one 
of its directors, its secretary, and the chairman of its financial committee. 
The company had been a very large borrower of money, and some of its 
stockholders, including Corwine, had become involved as sureties therefor, to 
the extent of quite $200,000, which was unpaid in March, 1804. In the prog- 
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ress of these affairs, and as an Inducement to the negotiation of the loans and 
the renewal of the notes given for the money borrowed, Corwine had placed In 
the hands of Barger, and through him in the hands of certain broilers and loan 
agents, a statement of his financial condition, showing in the earlier one that 
he was worth probably as much as $150,000, and In the last one that he was 
worth $100,000. Others of the sureties on the paper had pursued the same 
course. The statement of Corwine was renewed from time to time, the last 
one being dated November 8, 1893. O. N. lindley was. In most instances, the 
loan agent of the company through whom the loans were negotiated, and this 
statement was transmitted to him by Barger, the chairman of the company's 
financial committee. A few shares of the company's stoclc had been trans- 
ferred by Corwine to Barger In trust to enable the latter to become a director 
in the company, and to loolc after Corwlne's -interests therein. Certain of 
the holders of the paper, in the course of these transactions, became urgent 
for the payment of the amounts due them, and in March, 1894, with the con- 
currence, and probably under the advice, of Barger, Corwine stated to his 
children, the appellants in tbis case, that he would be compelled to sell his 
property, because his creditors were pressing, and he thereupon proposed to 
the appellants to sell to them his interest in the lands alluded to. At this 
time, as already indicated, they owned an undivided one-half interest in the 
lands in possession, and would most probably soon be entitled to another undi- 
vided one-fourth, which then belonged to their mother, who was known to have 
made a will in their favor. She was at the time dangerously sick, and died 
on the 24th of April, 1894. Her will, duly admitted to probate, disposed of 
her property as had been expected. The proposition of Corwine to sell was 
agreed to by his children, and the purchase money was stipulated to be paid 
by taking up or providing for certain of the debts for which Corwine was bound 
as surety. The purchase money consideration ultimately amounted to $35,- 
515. Separate deeds were executed and delivered by Corwine to his four 
children, namely, the appellants, Keziah D. Barger, Mary W. Lee, Rachel M. 
Foster, and James D. Corwine. By agreements, previously consummated, 
there had been a division made of the land as between the children them- 
selves, and deeds of partition had fixed the different tracts of the land so far 
as they were concerned, although the undivided one-fourth interest of the 
father had in no way been set apart to him. Upon the portions of the land 
which fell to the children In this partition each of them had, some years pre- 
viously to March, 1894, erected valuable Improvements, at a cost to each 
of probably $10,000. The deeds executed by the father were made and dated 
March 12, 1894, and were then delivered by him to the grantees, respectively. 
The entire consideration was soon afterwards paid in full hy the children, in 
about equal proportions, and the sum thus paid was actually applied to the 
payment of the debts upon which the father was bound, in the manner indi- 
cated. All of the deeds were sooner or later placed in the hands of W. B. 
Lee, the husband of one of the appellants, for record, and soon afterwards he 
sent those to Mrs. Lee and Mrs. Barger to the proper oflicer in Ross county 
for that purpose, but before it was done, under the urgent advice of John W. 
Barger, they were recalled from the office upon a telegram from Lee. The oth- 
ers, at the request of Barger, were also withheld from record. None of the 
deeds were recorded until after a fire, which occurred on November 7, 1894, 
had destroyed the plant of the National Cotton Seed Oil & HuUer Company at 
Memphis, and left it without credit, and probably without any property of 
value, except some insurance, although it owned some patents for Inventions, 
which excited some expectations In the more sanguine of its stockholders. 
The deeds were all put to record November 10, 1894, soon after knowledge of 
the fire had reached the grantees, and upon Barger's suggestion. Meantime 
several new loans had been negotiated on behalf of the company, upon .notes 
secured by John W. Corwine and others as sureties, and certain others of 
the notes theretofore given had been renewed. John W. Barger had aided In 
bringing this about. While Barger had full information of the amount of John 
W. Corwine's liabilities, it does not appear from the testimony that any of 
Corwlne's children knew ansrthing about his indebtedness, except to the extent 
that the purchase money paid by them for the land had provided for or ex- 
tinguished It, and there is some ground for the supposition that Corwine in- 
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tended in the course he pursued to provide for his aliquot share of the debts 
upon which he was surety jointly with others. He, however, died June 22, 
1895, before the Issues In this suit had been made up, and did not testify. 

The bill of complaint attacked the good faith of the several conveyances of 
John W. Corwine to his children. It charged that the consideration for each 
conveyance, If paid at all, was grossly inadequate; that the conveyances were 
made to cheat, hinder, and delay the creditors of John W. CJorwine, and that 
they were concealed and withheld from the records for the fraudulent pur- 
pose of giving to John W. Corwine a fictitious credit, and were designed and 
Intended to be the means of defrauding the complainant,— all of which was 
expressly denied in the answers of the defendants. The prayer of the bill 
was to the effect that the deeds might be set aside, and the lands be sub- 
jected to the payment of the complainant's debts. 

The court below sustained the complainant's views of the transactions, pro- 
nounced the deeds to be fraudulent, and decreed a sale of the one undivided 
one-fourth interest of John W. Corwine In all of the said lands, unless within 
a time named in the judgment the appellants should pay the complainant's 
debt and those of certain other creditors, who. In various ways, had intervened 
or become parties to these proceedings. 89 Fed. 774, 95 Fed. 54. No provi- 
sion, however, was made in the decree for any equitable allowance for the 
Improvements. To reverse that Judgment this appeal has been prosecuted by 
the children of John W. Corwine. 

George K. Nash, Miller Outcalt, and J. B. Foraker, for appellants. 
Albert Douglas and J. W. Mooney, for appellees. 

Before LURTON and SEVERENS, Circuit Judges, and EVANS, 
District Judge. 

EVANS, District Judge, after stating the facts, delivered the opin- 
ion of the court. 

Upon the case as presented by the record, several questions of 
great importance to the parties arise, and each has received the very 
careful consideration of the court. 

1. The evidence has failed to satisfy us that the consideration for 
the conveyances from John W. Corwine to his children was inade- 
quate. It seems to the court upon the testimony that, under the con- 
ditions then existing, the consideration paid for this undivided inter- 
est in the land was not inadequate at all, and certainly not so grossly 
so as thereby to taint any of the conveyances with fraud. The chil- 
dren of the grantor probably paid more than could have been ob- 
tained for this undivided interest from ^ny other purchaser at that 
time and under all the circumstances then surrounding the parties. 
Nor can we doubt that the consideration w^as in good faith paid to 
the full extent agreed upon. It is equally certain that the entire 
sum thus paid w^as actually devoted to the satisfaction of debts upon 
which John W. Corwine w^as bound as surety for the National Cotton 
Seed Oil & Huller Company. These facts make it obvious that 
though there was a manifest preference of certain creditors, which is 
permitted by the laws of Ohio, there was no actual fraud in the trans- 
action, although it occurred between a father and his children, — a 
fact which always calls for the careful scrutiny of the court. The 
close examination of the testimony which we have given in this case 
has led us to the conclusion just stated. 

2. It is also clear from the testimony that, whatever the cause of 
the delay, there was no agreement nor understanding between the 
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grantor and any one of the grantees that the deeds should be with- 
held from record. There appears to be no evidence to show that 
John W. Corwine, in making these conveyances to his children, en- 
tertained any purpose to hinder, delay, or defraud his creditors, 
and certainly there is no testimony to show that any of his children 
knew of such intention if he had it, nor that any one of them intend- 
ed to aid him in such purpose. So far as the evidence manifests the 
intention of John W. Corwine at all, it shows that he intended, not 
to defraud but to prefer some of his creditors, to the exclusion of 
others, which, as we have seen, it was lawful for him to do under 
the laws of the state of Ohio. Cross v. Carstens, 49 Ohio St. 548, 31 
N. E. 506. His children purchased and paid for his property, and 
thus enabled him to consummate this purpose. The absence of knowl- 
edge upon the part of his children of a fraudulent purpose of the 
father, coupled with the fact that a valuable consideration was in 
good faith paid by them for the land, makes it quite clear, upon the ' 
authorities, that at least three of the appellants should not be re- 
quired to surrender to Corwine's creditors the lands they had pur- 
chased and paid for, and the value of which they had already seen 
fully devoted to the payment of his debts as far as it would go. 
Jones V. Simpson, 116 U. S. 609, 6 Sup. Ct. 538, 29 L. Ed. 742; Craw- 
ford V. Neal, 144 U. a 585, 12 Sup. Ct. 759, 36 L. Ed. 55?; Bamberger 
V. Schoolfield, 160 U. S. 149, 16 Sup. Ct. 225, 40 L. Ed. 374. This 
being so, and especially in view of section 4134 of the Ohio Statutes, 
and the authorities presently to be noticed, the mere withholding 
from the records by W. B. Lee, at the instance of John W. Barger, 
of the several deeds to Mary W. Lee, Rachel M. Foster, and James 
D. Corwine, without their knowledge or direction, was not, in our 
opinion, a fraud upon any creditor of John W. Corwine. Tlie title of 
Corwine to the land passed to those grantees upon the delivery of 
the deeds. They did not authorize John W. Barger to represent 
them, and in fact he did not represent them, nor act for them, when, 
for purposes of his own, and probably those of the corporation he 
represented, he induced W. B. Lee to withdraw from the recorder's 
office of Ross county, before their registration, the deeds to Mrs. 
Barger and Mrs. Lee, which had been sent there for record, nor when 
he induced Lee, for like reasons, to withhold from the records the 
deeds to the lands in Pike county. No creditor was thereafter in- 
duced, either by Mrs. Lee, Mrs. Foster, or James D. Corwine, or by 
any one acting for them, to loan money or to renew notes theretofore 
given or indorsed by their father. They had purchased and paid for 
their father's interest in the lands, the deeds therefor had been exe- 
cuted and delivered to them, and unless they withheld them from the 
records, and actively concealed them for the purpose of giving to 
their father a fictitious credit, and unless that purpose was so car- 
ried into effect as thereby to induce some of the complainants or 
cross-complainants to loan money or disadvantageously to change 
their condition respecting some debt or right against Corwine, then 
no party to this suit has any reason to complain because their deeds 
were not put to record. There is no proof of any such purpose, or 
of any such conduct upon the part of either of these three appellees, 



Digitized by 



Google 



200 105 FEDERAL. RBPORTEfi. 

nor of any one authorized to act for them. It therefore results 
that the judgment of the circuit court against the appellants Mary 
W. Lee, Eachel M, Poster, and James D. Corwine, and adjudging the 
conveyances to them, respectively, to be fraudulent and void, was 
erroneous, and that instead of such judgment being rendered the bill 
of complaint and the cross bills against them should h&ve been dis- 
missed. 

3. We have been constrained, however, to reach a different con- 
clusion respecting the appeal of Mrs. Barger, not because of any 
wrongful conduct or acts of her own, but for the reason that she 
must be considered to have delegated to her husband, John W. 
Barger, power and authority to act for her respecting the deed and all 
that pertained to it, and he so exercised that authority as to give to 
the complainant and the cross complainants, as creditors of her 
father, an equitable claim to the interest in the land which the latter 
conveyed to her, which must be treated as superior to her own rights 
therein. 

Section 4134 of the Ohio Statutes is in the following language: 

''AU other deeds and instruments of writing for the conveyance or incum- 
brance of any lands, tenements or hereditaments, executed agreeable to the 
provisions of this chapter, shall be recorded In the office of the recorder of 
the county in which the premises are situated, and until so recorded or filed 
for record the same shall be deemed fraudulent, so far as relates to a subse- 
quent bona fide purchaser having, at the time of purchase, no knowledge of 
the existence of such former deed or instrument" 

It cannot be doubted that it is the purpose of this statute to require 
that deeds to land shall be recorded, but no time is fixed by the sec- 
tion within which it must be done. It is expressly provided, however, 
that until the deed is so recorded it shall be deemed fraudulent, so 
far as it relates to a subsequent bona fide purchaser who has no 
knowledge of the former deed. But not only upon its face, but upon 
the familiar maxim, "Expressio unius est exclusio alterius,*' this pro- 
tective purpose of the statute is limited to subsequent bona fide pur- 
chasers only. It is not in terms extended to creditors. And the 
supreme court of Ohio, in its decisions construing this statute, have 
left no doubt upon the subject Stewart v. Hopkins, 30 Ohio St 502; 
Irvin's Lessees v. Smith, 17 Ohio, 226. As none of the complainants 
or cross complainants are subsequent bona fide purchasers, they 
would be entitled to no relief in this case were it not for certain 
equitable principles which operate upon the ground of estoppel, and 
which have found an authoritative expression in the opinion of the 
supreme court of the United States in the case of Bleniierhasset v. 
Sherman, 105 U. S. 100, 26 L. Ed. 1080. It was there held that a 
mortgagee who knows of the insolvency of the mortgagor, and who, 
for the purpose of giving the fopner a fictitious credit, actively con- 
ceals the mortgage, does not put it upon the records, and who repre- 
sents the mortgagor as having a large estate and unlimited credit, 
does such acts as render the mortgage void as against the creditors 
of the mortgagor to whom the representations were made. We 
think this principle undoubtedly applies to a sale as well as to a mort- 
gage, and particularly where the representations operate as an in- 
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dttcement to lend money or to suspend legal remedies by the renewal 
of notes which cover previous loans. We entertain no doubt that 
the principles then announced by the supreme court must control our 
judgment upcm the appeal of Mrs. Barger, if the facts are such as to 
bring this case within their operation, and we proceed to inquire 
whether that is so. 

The testimony leaves no doubt in the minds of the court upon 
the following propositions of fact, namely, that Mrs. Barger, then 
in great distress by the bedside of her mother, who was soon to die, 
delegated authority to her husband, Jdm W. Barger, to act for 
her in all matters pertaining to the entire transaction; that he did 
act for her, and that by his urgent solicitation W. B. Lee was in- 
duced to telegraph to the recorder of Ross county for the return 
of the deeds sent there to be recorded, and before it was done; 
that he did this as soon as he was informed that Lee had sent them 
for that purpose, and shortly after the deeds were executed; that, 
by equally urgent and timely solicitation, he induced Lee to keep 
from the records the deeds to the lands in Pike county; that previous 
to the making of the deeds he, as representative of Gorwine and 
of the corporation the failing fortunes of which he was trying to 
sustain, was fully aware of tib.e extent and nature of the liabilities 
of John W. Corwine as surety of the National Cotton Seed Oil & 
Huller Company, and of the utter inability of both that concern 
and of Corwine to discharge them; that after he had induced Lee 
to keep the deeds from the records he knowingly left in the loan 
agent Lindley's hands the authority to represent, and the means of 
representing, to the then existing creditors of Corwine, and to oth- 
ers who soon afterwards became such, that Corwine was solvent, 
supporting and fortifying it by the previous written statement of 
Corwine as to his property; that in this way Barger obtained, or 
assisted in obtaining, new loans for the company, upon which Cor- 
wine was accepted aa surety, and the renewal of certain outstand- 
ing notes, upon which he was likewise bound, all after the deeds 
were, to Barger's knowledge, delivered to the grantees; that Barger 
did not in any way make known the fact of these conveyances either 
to Lindley or to the parties with whom he was dealing, but, on the 
contrary, that Barger, after the deeds were made, assured the agent 
of appellees, Bockhold, Brown & Co., that the notes they were ex- 
pecting to buy were perfectly good, although he knew that they 
largely relied upon the financial ability of John W. Corwine to 
make them so. It also seems to be certain that Barger did these 
things for the sole purpose of enabling his corporation, principally 
upon the credit of Corwine, to continue to obtain new loans or re- 
newals of the character mentioned, and that these influences oper- 
ated until the chance to get such favors was destroyed by the burn- 
ing of the plant of the corporation on November 7, 1894. He then 
very promptly advised the recording of all the deeds, and it was 
done at once. 

Upon the evidence it seems manifest that Barger availed himself 
of the authority delegated to him by his wife to obtain a fictitious 
credit for John W. Corwine by representing him to be perfectly 
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good, and by actively concealing the deed to her, and by procuring 
the withholding from the records, not only of that deed, but of 
the others. For this, however innocent she may in fact be (and 
there is no proof that she knew anything about it), Mrs. Barger is 
so far responsible for the acts of her husband, acting as her agent, 
as to be prevented and estopped from claiming the interest in the 
land conveyed to her by her father as against the complainants and 
cross complainants, whatever may, as between the latter, be here- 
after determined to be their respective priorities in right. The 
deed to Mrs. Barger must, upon the grounds stated, be held to be 
void as to Corwine's creditors, and we think the facts upon which 
this result depends have been established by the proof with all the 
clearness demanded by the rules laid down in the case of Brant 
V. Iron Co., 93 U. S. 336, 23 L. Ed. 927. The creditors of John W. 
Corwine, having been induced to do what they did by means of the 
conduct of the agent of Mrs. Barger, have a better right to the 
protection of the court than she has, not only upon grounds of estop- 
pel, but also upon the familiar principle that where one of two in- 
nocent persons must suffer that one shall suffer who furnished the 
opportunity for inflicting the injury. 

Other questions have been raised and argued, but, while we have 
examined them, we do not deem it needful to discuss them in this 
opinion. 

We conclude that the judgment of the circuit court against Keziah 
D. Barger was proper, with this exception: Inasmuch as the deed 
to her was void as to appellees, the judgment should have directed 
the ascertainment of the enhancement of the value of the interest 
of John W. Corwine in the land by reason of the lasting improve- 
ments put thereon by her, and should have directed that any sale 
under tiie judgment of the interest in the land conveyed to her by 
him should be subject to a charge in her favor of one-fourth of the 
enhancement of the value of said interest as thus ascertained. As 
to her, the judgment should be and is modified to that extent, but 
it is otherwise aflSrmed. Except to the extent indicated as to ap- 
pellant Keziah D. Barger, the judgment of the circuit court is re- 
versed, with costs, and remanded, with directions to dismiss the 
bill and cross bills as against the appellants Mary W. Lee, Eachel M.- 
Poster, and James D. Corwine, and otherwise to proceed pursuant 
to this opinion. As between appellant Keziah D. Barger and the 
appellees, no costs are adjudged. 



McNAMARA et al. v. HOME LAND & CATTLE CO. et aL 

(Circuit Court, D. Montana. December 10, 1900.) ' 

L Rkpbrence— ExcBPTiOKS TO Findings op Repbrre. 

Where a cause Is, by consent of parties, referred to a master to hear 
the testimony, and report findings of fact and conclusions of law thereon, 
ezceptiona to any part of his report should be submitted in the first in- 
stance to the master for his consideration and action, and the court wiU 
not consider exceptions talcen for the first time after the master has filed 
bis report, and which involve a review of aU the evidence taken. 
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9l Specific Perfobmance— Contract for Sale of Stock— Breach. 

Defendant contracted to sell and deliver to complainants its herd of cat- 
tle in Montana at a uniform price per head. The contract stipulated that 
9,000 head should be of a certain class and age, and that for any shortage 
in that number not delivered before a fixed date defendant should pay 
complainants $20 per head. A few days before the expiration of such time 
defendant was making a delivery under the contract, and after delivering 
a part of the number on hand demanded payment therefor before making 
further delivery. Complainants refused to make such payment, except on 
allowance of the |20 per head for the shortage under the 9,000 delivery, 
and defendant thereupon refused to make any further delivery. At that 
time defendant had delivered less than 7,200 head of the 9,000, and did 
not have the cattle to complete the delivery of the 9,000, nor intend to do 
80, which fact was known to complainants. Defendant had also assigned 
the money to be received under the contract to a bank in Missouri, and 
immediately upon payment such money passed out of Its possession or con- 
trol. Held that, under such circumstances, complainants were justified in 
their action, and were not guilty of a breach of the contract which pre- 
cluded them from enforcing specific performance as to the stock remaining 
undelivered. 

8L Same— JtJRTSDicTiON of Equity— Adequate Remedy at Law, 

A Missouri corporation, doing business In the state of Montana, which 
has not sufiSclent assets In that state with which to respond in damages 
for- the breach of a contract for the sale of personal property, may be 
treated as insolvent in that state, for the purpose of holding that an 
action at law for breach of the contract is an inadequate remedy, and 
of supporting a suit in equity for a specific performance of the contract, 
as the complainant should not be compelled to resort to a foreign Juris- 
diction to collect any judgment he might recover. 

In Equity. Suit for specific performance of a contract fop the 
sale of stock. 

H. Q-. Mclntire and Wm. Wallace, Jr., for plaintiffs. 
Cullen, Day & Cnllen, J. W. Strevell, and F. 0. Sharp, for de- 
fendants. 

KNOWLES, District Judge. This suit was originally bronght by 
the plaintiffs against the defendants in the district court of the 
Tenth judicial district of the state of Montana, in and for the county 
of Valley, and by a proper petition and proceedings was removed 
by the defendahts into this court. The Home Land & Cattle Com- 
pany is a corporation organized under the laws of the state of Mis- 
souri. The case was brought to compel the specific performance of 
a contract for the sale and delivery of certain personal property, 
described in the bill herein, and situated within the state of Mon- 
tana. The issues having been framed and joined, the case was, 
upon the request and with the consent of all the parties, referred by 
the court to Hon. Henry N. Blake, as a master, to hear the testimony 
and proofs of the respective parties, and report the same to the court, 
together, with his findings of fact and conclusions of law thereon, 
according to the rules and practice of this court in such cases made 
and provided. Thereafter the master heard the testimony and 
proofs of the parties, and reported the same to this court, together 
with his findings of fact and conclusions of law thereon. The com- 
plainants, upon the coming in of the master's report, filed certain 
exceptions to the same as to the insufficiency thereof with, regard 
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to all the facts found; the complainants contending that the master 
had not found all the facts upon all of the evidence adduced before 
him. Seven exceptions were specifically made and taken by the 
complainants, who also moved that the cause be again referred to the 
master, with directions to make additional findings. The defendants 
also made and filed certain exceptions to the findings of fact re- 
ported by the master, said exceptions being eight in number. The 
defendants also excepted to the conclusions of law drawn by the 
master from the facts found. These exceptions on the part of both 
parties were not presented to the master for his consideration, but 
were filed in this court in the first instance, and after the coming 
in of the master's report. The consideration of these exceptions by 
the court would require it to review all of the evidence in the case, 
and determine whether the findings of the master were justified and 
supported by it. 

The cause was, by consent of all the parties, referred to the Hon- 
orable Henry N. Blake, as a master, not only to hear the testimony, 
but to make findings of fact and conclusions of law thereon. The 
plain and manifest object of the reference so made was to lighten 
the labors of the court, and avoid rehearing the whole case upon 
the evidence. The exceptions of the parties to the report, or any 
part thereof, should have been first submitted to the master for his 
consideration and action, so that he might know in what particular 
his report was objectionable, and to enable him to correct his errors 
and reconsider his opinion. I think this matter of the consideration 
of these exceptions by the court in the first instance comes fully 
and fairly within the rule and the principles laid down in the fol- 
lowing cases: Story v. Livingston, 13 Pet. 359, 10 L. Ed. 200; Kim- 
berly v. Arms, 129 U. S. 524, 9 Sup. Ot. 355, 32 L. Ed. 764; Railroad 
Oo. V. Gk>rdon, 151 U, S. 290, 14 Sup. Ct. 343, 38 L. Ed. 164; Manu- 
facturing Co. V. Camp, 15 C. 0. A. 226, 68 Fed. 68; and a large num- 
ber of other cases cited therein. 

If the practice as thus established were different, or as counsel 
for defendant insist that it should be, then there would and could 
be nothing gained by a reference of an equity cause to a master, 
and that useful and efficient adjunct and officer of the courts of 
equity would be functus officio. The exceptions of all the parties 
are overruled, and the master's report is confirmed. 

The court being bound by these findings of the master, the ques- 
tion is presented as to whether, considering the merits of the case, 
the complainants are entitled to a decree of specific performance. 
The merits of the cause have been sufficiently and extensively ar- 
gued by the respective counsel for the parties herein, and the court 
feels called upon to determine the same. From the findings of the 
master, it fully appears that the defendant the Home Land & Cattle 
Company, a Missouri corporation, contracted to sell and deliver to 
the complainants its herd of cattle in Montana, estimated to be 
30,000 head, more or less, for the agreed priee of f 25 per head. As 
part of the contract it was stipulated that 9,000 head of 3 year old 
steers and spayed cows of 4 years old and upwards should be deliv- 
ered to the complainants as a part of this herd, and should the de- 
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fendant the Home Land & Cattle Company fail to deliver to com- 
plainants this number of steers and spayed heifers by November 1, 
1897, said defendant should pay to complainants f 20 per head for 
all such BB should fall below said number of 9,000. This contract is 
made a part of the report, and is marked ^^xhibit A." The master 
finds, among his .conclusions of law, that the paragraph marked 
''9th," of the terms and conditions of said contract (Exhibit A), is 
a material part thereof, and that complainants relied upon the guar- 
anty and agreement therein contained. This conclusion seems to be 
justified from an inspection of the contract and the findings of fact 
made by the master. The master also finds that the complainants 
depended upon the deliveries of the cattle mentioned in said contract 
(Exhibit A) to furnish cattle under beef contracts to the govenmient 
Indian reservations, llie master further found as follows: 

'That the complainants have received under said contract (Exhibit A), 
from the defendant the Home Land & Cattle Company, 7,135 steers of the 
age of 8 years and up, and spayed heifers of the ages of 4 years and up, of 
the 9,000 steers and heifers specified in the ninth clause of the terms and con- 
ditions of the said contract (Exhibit A), and that 1,865 of said steers and heifers 
have not been delivered to the complainants under said contract by said de- 
fendants or either of them." See finding No. 9. 

The mcurter also found: 

'That upon the 18th day of October, 1897, the Home Land & Cattle Com- 
pany notified the complainants, by a telegram, that It would deliver to them 
upon the 2l8t Instant (October), at Oswego, in the state of Montana, 820 
steers, 631 stock cattle, and 500 head of horses (s^ Exhibit C), and that the 
defendant the Home Land & Cattle Company, upon the 2l8t and 22d days of 
October, 1897, delivered to the complainants 983 head, consisting of 820 
steers and some stock cattle, to the value of the sum of 123,325.00; that the 
defendant the Home Land & Cattle Company was then prepared to deliver 
to the complainants, under said contract (Exhibit A), 457 head of stock cattle, 
and 500 head of horses, but refused to deliver the same or any part thereof 
unless the complainants first delivered to said defendants a draft for said 
■am of $23,825.00 in payment for said 983 head; that the complainants then 
refused to deliver to the defendants, or either of them, a draft for said sum, 
or any other sum, but offered to pay for said cattle and horses upon their 
delivery, provided that said defendants, or either of them, would pay to the 
complainants the amount due for the shortage in tiie number of said steers 
and spayed heifers, of $20.00 per head: that the complainants then presented 
to the defendants a statement of the accounts between the parties, Including 
said claim for shortage, and tendered the defendants the sum of $9,675.00 in 
full payment of said 963 head, and said 457 head of stock cattle, and said 
500 horses and 118 strays, to wit: 

933 head, at $25.00 $23,325 00 

457 head, at $25.00 n,425 00 

113 head of strays, at $25.00 2,825 00 

500 head of horses, at $20.00. 10,000 00 

$47,575 00 
Shortage, 1,896 head, at $20.00 37,900 00 

Balance due def endants. • . • • ••••• $ 9,675 00 

"And the said defendants refused to accept said tender of the sum of 
$9,675.00. or settle said claims of the complainants on account of the shortage, 
and refused to deliver to the complainants the said horses, or said herd of said 
457 head of stock cattle. That the defendant the Home Land & Cattle Com- 
IMiny finished its rotmd-up for the season of 1897 upon the 224 day oC October, 
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ISdl, and had not made any preparation for, and did not Intend to make 
any further deliveries under, the said contract (Exhibit A), on or before the 
first day of November, 1897. That the defendant the Home Land & Cattle 
Company did not have upon Its range In said state of Montana, on the 22d 
day of October, 1897, any number exceeding 300 head of said steers, of the 
ages of three years and up, and spayed heifers of the ages of four years and 
up, and that the plaintiffs then knew that the defendant the Home Land & 
Cattle Company could not deliver said 9,000 head of steers and heifers specified 
in said contract (Exhibit A), and claimed that the shortage therein would be 
1,895 head." 

It is claimed by the defendants that because of complainants' re- 
fusal to pay the said sum of f23,235 for cattle delivered that com- 
plainants committed a breach of the contract in regard to the sale 
and delivery of said property, and defendant the Home Land & 
Cattle Company was not required to deliver said 457 head of said 
stock cattle, and the 500 head of horses, under the terms thereof. 
It appears, however, that the defendant hajd not the ability and did 
not intend to comply with that contract itself, and deliver the full 
amount of 9,000 head of steers 3 years old and up, and spayed heif- 
ers 4 years old and up; that it had completed its round-up and 
gathering of cattle for that season, and that it did not have the 
1,865 head of that class of cattle, nor more than 232 head of the 
same, and' .hat this was known to the complainants on the 22d day 
of October, 1897; that said defendant the Home Land & Cattle 
Company would not comply with its contract, and make good the 
above shortage. Under these circumstances, were the complainants 
required to pay this sum of J23,235 before they could demand the 
delivery of said 457 head of stock cattle and the 500 head of horses 
which the defendant the Home Land & Cattle Company had in its 
possession and was prepared to deliver? 

It appears from the findings of the master that, outside of this 
457 head of stock cattle and 500 head of horses, the aforesaid de- 
fendant had, upon the range in Montana, 433 head of cattle classi- 
fied as follows: 232 steers, 165 cows, 42 bulls, and 4 heifers; the 
67 calves mentioned in the findings being for the most part calves 
of 1897. It further appears from the findings of the master that 
all money to be paid on these cattle had been assigned to the defend- 
ant the National Bank of Commerce of St. Louis, Mo., and that the 
same would pass out of the control of the defendant the Home Land 
& Cattle Company as soon as paid. This contract was not what is 
termed a "severable contract." Jt was not specified how many 
cattle wjre to be delivered at any one time, other than in traiii-load 
lots. It was contemplated that all of the steers and spayed heifers 
should be delivered by the Iflt day of November, 1897. The case 
of Cherry Val. Iron Works v. Florence Iron River Co., 12 C. C. A. 
306, 64 Fed. 575, and the cases cited therein, fully support the doc- 
trine that the contract under consideration here is not a severable 
contract. The defendant the Home Lard & Cattle Company did 
not demand a rescission of the contra <*t on the ground or account 
of the failure to pay this money, and it is difficult to see how it 
could well have been rescinded under the circumstances presented. 
This was a large transaction. Complainants had received some 16,- 
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000 head of cattle, and paid therefor to the defendants f 400,000. I 
do not think, under these circumstances, that the complainants were 
required, as a matter of law or equity, to pay over this sum of 
f 23,235 before asking for the delivery of the stock cattle mentioned 
in the bill. It should be noted that the Home Land & Cattle Com- 
pany really had no right to demand the payment of the money. The 
money had been assigned to the National Bank of Commerce. The 
National Bank of Commerce had no right to .the cattle the delivery 
of wjiich was withheld. It was not proper, therefore, for the cattle 
company to demand this payment of money to another when it did 
not intend and had not the ability to comply with its contract, when 
the result of this payment would render the complainants unable to 
recover- in this jurisdiction the compensation provided for in the 
contract for the failure to deliver the full number of 9,000 head of 
steers and spayed heifers. 

It is evident that this construction of the contract contended for 
on the part of the said cattle company would force the complainants 
to seek redress for said cattle company's breach of this contract in 
the state of Missouri, and that the complainants could not have 
done so with any assurance of obtaining complete redress in Mon- 
tana. It is an important consideration in this case as to whether 
sufficient equities have been presented to justify this court in award- 
ing specific performance of this contract. The master has found 
that the cattle company is solvent. He has found, however, that 
the property of said company chiefly consists of an indebtedness due 
it from the St. Louis Stamping Company, a Missouri corporation, 
and doing business in that state. What the nature of this indebt- 
edness is, and how it is evidenced, does not appear. When such in- 
debtedness becomes due is also a matter not in evidence, or det«- 
mined by the findings of the master. A party should not, under 
the circumstances presented by this case, be compelled to seek a 
foreign jurisdiction to collect damages for the breach of a contract 
when he has in his own hands the means of remunerating himself 
therefor. Johnson v. Brooks, 93 N. Y. 343. In the case of Clark 
V. Flint, 33 Am. Dec. 733, it is held that, where the remedy at law 
would be against a person actually insolvent, such legal remedy 
would not be adequate, and would be a ground for equitable juris- 
diction. In 22 Am. & Eng. Enc. Law, p. 992, it is stated that the 
insolvency of a defendant is a ground for equitable relief, where 
the specific performance of a contract for the sale of chattels is pre- 
sented. As far as the defendant the Home Land & Cattle Com- 
pany is concerned, I think it may be treated as if insolvent in Mon- 
tana. It had not the means wherewith to liquidate complainants' 
claims on account of the deficiency of the cattle above mentioned, 
if complainants paid to the defendant bank the amount due for the 
last delivery of cattle made to them. The cattle gathered by the 
defendant the Home Land & Cattle Company in the year 189s' were 
upon the range, and scattered, and it would seem unjust to require 
a creditor to hunt them up in order to render them subject to his 
demand. 
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With this view of the law and the facts presented in this case, 
I have reached the conclnslon that sufficient equities are presented 
to entitle complainants to the relief prayed for in their bill. It is 
therefore ordered that complainants have a decree for the specific 
performance of this contract as to the cattle and horses described in 
the bill. 



SABLE V. ROGERS et aL 

(Circuit Court, E. D. Pennsylvania. Decembei 11, 1900.) 

No. 13, April Term, 1899. 

National Bahks— Ltabilitt for Absessmbnts— Conbtruction of Will. 

A testator directed by his will that a daughter's share in his estate 
should remain in the hands of his executors, and be invested by them, 
and the income paid to the daughter during her life, and at her death 
the part of the estate so "held in reserve" by the executors should revert 
to the general estate. The executors set apart as a portion of the daugh- 
ter's share certain shares of stock in a national bank held by the testator, 
and caused the same to be transferred on the books of the bank to them- 
selves as ^'trustees." Held, that the legal title to such shares devolved 
-upon them as executors, and they had no i>ower to devest themselves 
of such title by any transfer, and that an action to recover an assess- 
ment on the stock was properly brought against them as executors, and 
especially where the assessment was not made until after the daughter's 
death. 

On Motions for Judgment Kon Obstante Veredicto and for a New 
Trial. 

Asa W. Waters and Charles Biddle, for plaintiff, 
► Henry T. Dechert, for defendants. 

DALLAS, Circuit Judge. This action was brought to recover the 
amount due upon .10 shares of stock of an insolvent national bank 
under an assessment duly made by the comptroller of the currency. 
The plaintiff is the receiver of the bank, and the defendants are 
Talbot M. Rogers and Roland C. Rogers, executors of the will of 
Joseph T. Rogers, deceased. The defense is that the defendants 
should have been sued as trustees of Anna R. Ewing under the will of 
said Joseph T. Rogers, and not as executors. In other words, it is 
insisted that the liability sought to be enforced is that of a par- 
ticular trust estate, and not of the testator's general estate. The 
shares iu question stood in the name of the decedent at the time 
of his death, and it is necessarily conceded that when a stockhold^ 
in a national bank dies his administrator or executor ordinarily suc- 
ceeds to his title to, rights in, and liability upon the shares which he 
held; but it is contended that this rule is not applicable in the pres- 
ent case, because the will of Joseph T. Rogers made a disposition 
of these shares, which, it is claimed, vested the title to them in the 
defendants, not as executors, but as trustees; and that they, in their 
capacity as executors, had in fact transferred them to themselves 
as "trustees." The use of the word "trustees" in making the trans- 
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fer above mentioned was sufficient notice to the creditors of the 
bank that the transferees were not owners of the stock in their own 
ri^t; but it could not and did not determine for whom or for what 
estate they held it. Neither was the receiver concluded by it. Its 
only effect was to put him upon inquiry; and if on investigation 
it appeared that the title, notwithstanding the transfer, really re- 
mained in them as executors, the suit was properly brought against 
them as such, CJonsequently, we are brought to consider that por- 
tion of the will of Joseph T. Sogers which it is contended took these 
shares out of the estate which, as executors, the defendants had in 
charge. The clause relied upon is : 

"That part of my estate which shall, on final settlement, be found to be 
coming to my daughter, Anna R. Bwing, to remain in the hands of my exec- 
utors, to be invested in stodcs, bonds, or lands, to the best advantage, for 
her benefit, she to draw the interest and dividends as long as she lives, 
and at her death this part of her estate held in reserve by my executors to 
revert back to my estate; she having only a life estate in what was held in 
reserve by my executors." 

It is here expressly provided that the port of the testator's estate 
referred to should remain in the hands of the "executors," — ^be *^eld 
in reserve" by them, — ^and that the daughter named would be en- 
titled to the interest and dividends only. She was not given the 
right of possession and the legal title, but only the benefits to be 
derived from the payment of dividends; and these she was to re- 
ceive, not through a trustee, but from the executors. The stock 
was to remain in their hands, and the legaJ title to it, which was 
devolved upon them as executors, they could not effectually transfer 
to tliemselves, or to any other persons, as trustees. Blackmore v. 
Woodward, 18 C. 0. A. 57, 71 Fed. 321; Tourtelot v. Pinke (0. C.) 87 
Fed. 840. But even if the defendants could be said to have held 
this stock at any time as trustees, they certainly did not so hold it 
when the assessment of the comptroller was made on March 28, 1898; 
for Anna B. Ewing had died upon January 8, 1898, and then, if not 
before, they certainly held it as executors, and this by title which 
vested in them at the time of the testator's death, and which they 
cannot, in this action, repudiate or disclaim. The case does not 
materially differ from that which would have been presented if 
Joseph T. Rogers had been living, and had held the stock in his 
own name (Rev. St. § 5152), but subject to a legal obligation to pay 
over the dividends to Anna R. Ewing during her life; and it seems 
to me to be clear that in such case Joseph T. Rogers, and not the 
estate of Anna R. Ewing, would be liable upon an assessment made 
after her death. For the reasons I have indicated, I am of opinion 
that the defendants were rightly sued as executors, and therefore 
the defendants' motions for judgment non obstante verdlcto and for 
a new trial are denied. 
106 F.— 14 
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FLINT & P. M. R. CO. v. McPHERSON. * 

(Circuit Court of Appeals, Sixth Circuit December 4, 1900.) 

No. 850. 

Pleading — ^Vabiancb— Waiver op Objection. 

Under the liberal proYlsions of the Ohio Code which apply to actions at 
law in the federal courts, where a case has been fairly submitted to the 
Jury upon the evidence introduced without objection, the Judgment will not 
be reversed because such evidence is at variance with the allegations of 
the pleadings, which might have been amended to conform thereto as of 
right had seasonable objection been made. 

In Error to the Circuit CJourt of the United States for the North- 
em District of Ohio. 

After dark on the evening of the 19th day of February, 1898, at Sanford, 
Mich., the plaintiff below, while in the discharge of his duties as a brakeman 
for defendant, fell or was knocked from one of its trains against a pile of 
wood which had been placed close to the track of the railroad for shipment. 
The plaintiff was an experienced brakeman, and had been in the defendant's 
employment as such on one of its freight trains for some months. The pile 
of wood was about 105 feet long, and extended along the north siding of the 
defendant's road at Sanford, and within less than 6 feet from the north rail. 
The engine had been detached from its train, and had come onto this siding 
for the purpose of taking out a loaded car which stood thereon some distance 
beyond two other cars on the same track; and the plaintiff, having opened 
the switch to let the engine on the siding, assisted in coupling the cars which 
stood at various distances from the switch, and, when all were coupled, had 
got upon the one of them nearest to the engine, which then moved towards the 
main track. Ladders for ascending and descending were located at each end 
of the car, and on the left-hand side of the end as the car was approached. 
This well-established and now admitted fact located the ladder on the rear of 
the car at a place different from where the plaintiff stated it to be in his plead- 
ings. The night was dark, and the snow was falling. When the engine pro- 
ceeded to move off the siding with the three cars thus attached to it, the 
plaintiff, with his lantern, being, as stated, on the top of the car nearest to 
the engine, started to get off in order to throw the switch, as was his duty, 
and in attempting to descend the ladder, in some way, which he could not with 
entire clearness explain, fell or was knocked off. Some of the sticks of wood 
projected a considerable distance beyond the face of the pile, and thus probably 
came within less than eight inches of a car passing over the track. McPher- 
son was thrown against the woodpile, and from thence towards the train, where 
one arm, falling under the cars, was so nearly cut off as to require amputation. 
The plaintiff had seen the woodpile several times in passing through Sanford 
on the train on the main track, but had never observed It closely, and did not 
know its exact distance from the rails. The rules of the defendant company 
required that wood for shipment should not be piled nearer to the track than 
six feet from the rail, but the station agent had permitted in this instance a 
violation of that rule. No one except the plaintiff saw the accident, and his 
memory wa&— perhaps naturally— much confused by the rapid and unfortunate 
succession of dangerous events in which he was injured. At the trial below 
there was a verdict and Judgment for the plaintiff, and the railroad company 
has brought the case here. 

Robert Tucker, for plaintiff in error. 
Frank A. Quail, for defendant in error. 

Before LXJRTON and SEVERENS. Circuit Judges, and EVANS, 
District Judge. 
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EVANS, District Judge, after stating tlie facts, delivered the 
opinion of the court. . 

Although there has been an elaborate argument in this case of 
quite a large number of assignments of error, a very careful con- 
sideration of them and of the whole record leads us to the conclu- 
sion that only one phase of the case need be considered in this 
opinion. It is that in which the plaintiff in error complains that 
the court below erred in its charge to the jury in permitting them 
to determine whether the injury to the plaintiff was the result of 
extending or protruding his body beyond the edge of the car when 
he was attempting to get off of it on his way to the switch, and 
whether his body was thereby brought in contact with any of the 
sticks of the wood which had been piled in dangerous proximity to 
the track. It is insisted that the learned judge, in charging the 
jury, erroneously assumed that there was evidence to support the 
language he used in this connection. It is also insisted that there 
was no proof, and no claim by the plaintiff in his pleading, that the 
accident occurred in that manner; and that it was impossible, not- 
withstanding the plaintiff's statement in his pleading to that effect, 
that the ladder by which he descended was on the right side of the 
rear end of the car. It is true that the plaintiff could not very 
clearly state the exact manner in which the injury occurred, but 
this is not surprising under the circumstances, and the jury evidently 
concluded that the accident occurred in the way indicated. We do 
not think that this case, upon the record, can be determined upon 
such technical niceties as the plaintiff in error invokes. We think, 
on the contrary, that the evidence admitted of the construction al- 
lowed to be given to it by the charge, and that the court left it 
to the jury so to construe the evidence if they chose. There was 
no error in this, as the determination of the question was left en- 
tirely with them. Indeed, the court below, in its charge, seems 
very clearly to have submitted to the jury all the questions raised 
by the evidence. Under the very liberal practice in Ohio (to which 
the statute required the circuit court to conform) we think that, al- 
though the testimony, which was in fact admitted, took a wider, 
and possibly a different, range than the pleadings, in strictness, 
might have warranted, still that, under the authority of cases like 
Hoffman v. Gordon, 15 Ohio St. 218, it was not improper to leave 
the case to their determination upon the evidence actually before 
them. In that case it was said: 

••The evident object of the Code is to vest in the court a discretion, where 
it can be done without surprise or injury, to try the case upon the evidence, 
outside of the pleadings; and, if objection be made, to allow the pleadings to 
be conformed to the evidence at once, and without terms. When a trial Is 
BO had, without objection, we are only carrying out the spirit of the Code 
by refusing to reverse the proceedings on account of the variance. Had this 
evidence been objected to when offered, It is quite apparent that the plaintiff 
would have asked and obtained unconditional leave to amend. To allow the 
defendant, after he has suffered the evidence to go to the jury without objec- 
tion, to reverse the judgment on that account, would be manifestly unjust to 
the other party," 
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The testimony clearly shows that the ladder was on thie left, and 
not on the right, side of the rear end of the car, bnt there was no 
objection to the introduction of this testimony npon the ground of 
variance or otherwise, and the case afterwards proceeded with this 
fact established. 

It seems to the court that there is nothing which calls for special 
observation upon the other assignments, although we have care- 
fully examined them all. The one we have noticed not being well 
taken, the judgment is affirmed* 



BALTIMOKB & O. R. 00. T. CAMP, 

(Circuit Court of Appeals, Sixth Circuit December 4, 1900iJi 

No. 829. 

1. Pleadiko— Vartancb— New Matter of Defense. 

Under the provision of Rev. St. Ohio, i 5070, that the answer shall 
contain '*a statement of any new matter constituting a defense," a rail- 
road company sued for damages for a personal Injury to an employd 
cannot prove in bar of the action a contract by which plaintiff was re- 
quired to elect whether he would receive Indemnity for hiii injuries from a 
fund created for that purpose or proceed against the company for damages, 
and that he elected to take benefits from the fund, and in fact received 
payments therefrom, where such defense is not pleaded, and on objection 
by plaintiff to the evidence there is no offer to amend. 

2l Master and Servant— Action for Personal Injury— Questions of Pact. 
Whether the engineer of a freight train complied with a rule of the 
company requiring him to apply for and to get orders or a clearance card 
before leaving a particular station, where he applied for and received 
orders three-quarters of an hour before leaving the station, and acted upon 
such orders without making further application. Is a question of fact de- 
pending upon the circumstances of the particular case, and he cannot be 
said to have been guUty of a violation of such rule as a matter of law. 

8. Same— Instructions. 

In an action by the engineer of a train against the railroad company 
to recover damages for an injury received In a collision alleged to have 
been due to the negligence of the train dispatcher, an Instruction was 
properly refused which not only took from the jury the question of 
whether plaintiff was guilty of a violation of the rules, which was one of 
fact, but which further authorized a verdict for defendant upon a finding 
that the conductor had violated the rules, although the jury might further 
find that the negligence of the train dispatcher, either Independently or 
concurrently with that of the conductor, was the proximate cause of the 
injury. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

J. H. Collins, for plaintiff in error. 
S. M. Hunter, for defendant in error. 

Before LUBTON and SEVEBENS, Circuit Judges, and EVANS, 
District Judge. 

EVANS, District Judge. This case has heretofore been twice be^ 
fore this court. The facts out of which the action arose have been 
fully stated in previous opinions, reported, the first, in 13 C. O. A. 
233, 65 Fed. 952, 31 U. & App. 213, and the second in 26 C. 0. A. 626. 
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81 Fed. 807, 64 V. 8. App. 110. After a third trial, which also result- 
ed in a verdict and judgment for the plaintiff, the railroad company 
has again brought the case here, and has made various assignments of 
error. Some of these raise the question of whether there was evi- 
dence sufficient to authorize the submission of the case to the jury at 
all; others, the question of whether the pleadings should have been 
amended; and others, whether the court below should have granted 
a new trial, — ^but these (especially in view of our previous decisions) 
are so obviously insufficient to warrant a reversal that we need not 
further allude to them. Indeed, among the specifications of error 
there appear to be only three which seem to require any detailed treat- 
ment. 

1. nie court below refused to permit the plaintiff in error to 
prove that at the time of the injury to Ounp there was an existing 
contract between him and the railroad company, whereby, upon cer- 
tain payments of dues, an indemnity fund had been created for the 
employes of the railroad company, out of which, in case of injury, 
Gamp, as an employ^, might, at his option, elect either to take in- 
demnity for his injuries out of this fund, or else to claim it from the 
company itself, but which did not permit him to do both; and the 
court further refused to permit the introduction of evidence tending 
to show that after the injury, and before the action was brought. 
Gamp had elected to take, and had in fact received, payment of cer- 
tain installments, pursuant to the contract, out of this indemnity 
fund; and which facts, it is contended, the court should have permit- 
ted the railroad company to prove in bar of Camp's right to recover 
in this suit. The plaintiff below objected to the introduction of this 
testimony, and each part of it; and to the refusal of the court to per- 
mit it to go to the jury the railroad company excepted, and this rul- 
ing of the court is the basis of the second error assigned. 

Section 5070 of the Revised Statutes of Ohio provides: 

''The answer shall contain: 1. A general or specific denial of each material 
allegation of the petition controverted by the defendant 2. A statement of 
any new matter constituting a defense, counterclaim or setoff, in ordinary and 
concise language." 

An examination of the pleadings in the case will show that there 
was no averment in the answer of any new matter constituting a de- 
fense to which the proposed evidence was in any way applicable. 
There was, therefore, no issue upon the subject, and no averment in 
the answer to which the proposed evidence would be relevant, and 
the court cannot doubt that its rejection by the trial court was en- 
tirely proper. Whatever degree of liberality may have been reached 
in the practice in Ohio, the plaintiff was still entitled to insist upon 
his rights under the section of the statute just copied, that any new 
matter constituting a defense should be stated in the answer, to the 
end that he might have notice of it in time to meet it The testimony 
having been objected to when offered, the general rule still is that 
there must be allegation as well as proof; and, there being no allega- 
tion in this case, and no offer to amend the pleading, the proof offered 
was not pertinent. We are of opinion, therefore, that this assign- 
ment of error is not well taken. 
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2. The eighth Bpecification of error, No. 3, is based upon the refusal 
of the court to charge the jury as follows: 

"The rules of tbe company introduced in evidence proyide: *AU conductors 
and englnemen must go to telegraph offices at Bellaire, ZanesvUle, Newark, 
Chicago Junction, Sandusky, and Shawnee, and ask for orders, before leaving 
these stations. The application for orders, as above, will be made by the use 
of "Blank A." Conductors and enginemen must get orders or clearance card. 
"Blank B," before leaving above stations.' If the plaintiff and the conductot 
of the train which they were running did not comply with the conditions of this 
rule, and started their train east in disregard of the same, when the compli- 
ance with its terms would have enabled the train dispatcher to have given 
the order to the plaintiff and the conductor at Newark, instead of Black 
Hand, then, and in that case, the plaintiff has no right to complain, because 
the passing and hold orders were sent to Black Hand Instead of Newark. 
Going to the office three-quarters of an hour before leaving, and not afterwards, 
would' not be a compliance with this rule." 

The rules of the railroad company, as disclosed by the testimony of 
defendant, provide as stated in the proposed instruction; but the 
proof was very clear that Camp did, at 10 o'clock and 4 minutes a. m., 
at Newark, ask for and get ^'orders," though not a formal ^'clearance 
card." The rule, however, as appears upon its face, did not require 
that both should be obtained. The orders were that the train of 
which Camp was the engineer should proceed east from Newark, and 
this involved the passing of express passenger train No. 47 between 
Newark and Black Hand. This train was, as his other orders showed, 
running 3 hours and 10 minutes late, and the only passing place was 
Clay Lick, where his orders also required him to pass a freight train, 
which of itself would take about 15 minutes. Kiese orders were re- 
ceived at a time which, when construed in connection with the stand- 
ing rule of the company, which required a freight train, such as 
Gamp's, to reach a meeting station and get on a side track at least 
10 minutes before the time^ for the arrival of thb passenger train, 
made it necessary, as the time was too short, in his judgment, to reach 
Clay Lick soon enough to obey this rule, that Camp's train should not 
start until after th6 passenger train had not only reached Clay Lick, 
but had come into Newark, a distance of about six miles. But, not- 
withstanding these facts, the court was asked, in the proposed in- 
struction, to charge the jury conclusively, and as matter of law, "that 
going to the office three-quarters of an hour before leaving, and not 
afterwards, would not be a compliance with this rule." To this we 
cannot agree. Nor can we agree to the contention that it was essen- 
tial to have a "clearance card" as well as "oixiers." Whether an 
instruction upon this subject, properly phrased, might not have been 
well given to the jury in such manner as to leave the question of f att 
to them to say whether Camp, in what he did, was obeying the orders 
and rules binding upon him in the then present conditions and emer- 
gency, might be an interesting question if presented; but it is not 
presented, and in the form proposed by the railroad company the in- 
struction was not sound, and should not have been given, because it 
told the jury absolutely, and without qualification or condition, al- 
though he then got his orders, that Camp's going to the office three- 
quarters of an hour before leaving, and not afterwards, would not be 
a compliance with the rule. That conclusion might depend, and did 
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depend, upon the circumstances as the jury might find them to exist 
An instruction proposed by a party must be correct in every substan- 
tial and important particular before it is error to refuse it as a whole. 
We think this assignment is not well taken. 

3. The thirteenth specification under assignment of error No. 3 is 
in this language: 

''The foUowing is rule 530, introduced in evidence in this case: 'Conductors 
and enginemen are positively prohibited from going to meals, or delaying their 
trains for any purpose . after receiving orders which allow them to proceed, 
without asking for and obtaining express permission to do so from the 
superintendent. When such permission is received, the conductor must re- 
port when he is ready to go, and ask if any further orders.* It appears from 
the evidence in this case that this rule was not complied with by Camp and 
the conductor of the train which he was running, and, if they left East 
Newark in violation of this rule, Camp has no right to complain, because he 
did not receive his orders at the East Newark office.*' 

This request to charge, when critically considered with reference 
to the rule of the company which is embodied in it, not only took from 
the jury the right to determine whether the rule had been complied 
with or not, but would clearly leave it to the jury to say that, if the 
conductor failed at East Newark to report when he was ready to go, 
and to ask if there were further orders, Camp, the engineer of the 
train, could not recover, notwithstanding the jury might find that, 
entirely independently of this collateral act of another, to wit, the 
conductor, the train dispatcher, acting as the company itself, had 
been guilty of that negligence respecting orders and proceedings for 
safety at Black Hand, which had in fact, and independently of all 
other causes, brought about the injury to Camp. This would leave 
Camp without the right to recover if the conductor had failed to in- 
quire for orders, notwithstanding it might be the fact that this failure 
of the conductor had no sort of contributory relation to the subse- 
quent neglect of the company itself, which brought about the dis- 
aster. 'Hie record leaves no doubt that there was evidence tending 
to show that the proximate cause of the collision at Black Hand, in 
which Carap was injured, was the neglect of the train dispatcher at 
Newark to see that the precautions which the rules of the company 
required had been taken at Black Hand to notify Camp's train of the 
orders for holding it there, which had been issued about the time his 
train had left Newark, and of which he had no notice. It was mani- 
festly the duty of this officer, the train dispatcher, who was not a fel- 
low servant of Camp, to see that the necessary orders were enforced 
for the purpose of notifying Camp of the new and extremely im- 
portant condition of things. The train dispatcher was required by 
the rules to see that the telegraph operator at Black Hand so re- 
sponded to his orders as to show him that all signals were out, and 
that torpedoes had been put on both rails at Black Hand. Nothing 
of the sort was done. Camp's train was not stopped, nor notified 
there of the orders; and the jury doubtless concluded that this 
particular neglect of the train dispatcher was the cause of the injury. 
It is insisted, however, that, if Camp had gone again for orders before 
leaving Newark or East Newark, he might possibly have heard of 
them, and the injury might have been avoided; and that his neglect 
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in this regard contributed to the injury. But, if we assume that rule 
530 applied to O&mp so as to make it his duty to report to the train 
dispatcher, and ask for further orders, still the question as to wheth- 
er his failure to do so proximately contributed to the subsequent col- 
lision would have present^ a question for the jury under the circum- 
stances of this case, and it would have been error to assume as matter 
of law that such alleged negligence did so contribute. The jury might 
have found that it was the duty of the train dispatcher to give notice 
of the meeting point whether or not Camp or the conductor had again 
asked for orders, and that it was all the more imperiously essential 
as he knew that Camp was without information of the orders, and at 
the greatest hazard, unless notified. The orders for Black Hand were 
probably given after Camp's train had left Newark, and certainly 
without his knowledge. He had Ho information of this new situa- 
tion, although upon knowledge of it might depend his safety or his 
life. There was nothing in the plaintiff's own testimony which so 
certainly established contributory negligence upon his part as to 
make it proper in any jurisdiction, much less in this, to direct a ver- 
dict against him; and, dealing with the exact questions raised by 
this assignment of error, we hold that it was not improper to refuse 
to charge the jury in the language proposed by counsel for the rail- 
road company. It did not accurately state the law applicable to the 
case, whether the plea of contributory negligence has or has not been 
made by the pleadings. This is all the more clearly and emphatically 
true inasmuch as the rule on its face required the conductor alone, 
and not the engineer, to ask for further orders when ready to leave; 
and at most, if the conductor's negligence in not doing so contributed 
to Camp's injury, it was a case of the negligence of a fellow servant 
concurring with that of the master, and will not relieve the latter 
from liability. Railway Co. v. Cummings, 106 U. S. 700, 1 Sup. Ct. 
493, 27 L. Ed. 266; 1 Shear. & B. Neg. § 188. There was no error in 
refusing this request to instruct the jury. 

4. The able and perspicuous charge of the learned judge at the 
trial seems to the court to have left no doubt upon the minds of 
the jury as to the issue they were to try. It is manifest that in the 
clearest possible way, and with all proper limitations, the jury were 
told that, if the collision was the result of negligence upon the part 
of the telegraph operator at Black Hand, the plaintiff could not 
recover, because he was a fellow servant; but that, if the cause of the 
tojury was the neglect of the train dispatcher in the respects to 
which we have alluded, then that Camp would have the right to re- 
cover, because the negligence of the train dispatcher was the negli- 
gence of the company itself. They were distinctly told that in the 
one case Camp might recover, but that in the other he could not. 
At all events, the issue which the jury was to try was clearly and in- 
telligently presented. 

We have carefully examined, not only the charge itself, but the 
propositions to charge offered by the counsel for Sie railroad com- 
pany, and, in our opinion, the chaise itself contains no error. It is 
also our opinion that the propositions offered by the defendant, so 
far as they were correct, were embraced in the charge of the court, 
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and that, so far as they were refused by the court, they were not 
correct statements of the law applicable to the case. It results from 
these views that the judgment of the court below should be, and it is, 
affirmed- ^ 



WILSON V. CITY OP READING. 

(Circuit Court, E. D. Pennsylvania. December 11, 1900.) 

No. . 16. 

PleadinO'^Aotion against Municipal Cobpobation— Sufficiency of Decla« 

RATION. 

In an action against a municipal corporation, an aUegation in the dec- 
laration th^t a fraudulent oral representation complained of was made 
by '*tlie defendant" is sufficient, and the plaintiff is not required, either 
under the common-law rules or the Pennsylvania procedure act of 1887, 
to set out the name of the agent through whom it was made. 

On Demurrer to Declaration. 

John G. Johnson, for plaintiff. 

Wm. J. Boarke and Richard C. Dale, for defendant. 

J. B. Mcpherson, District Judge. CJonfessedly, this demurrer 
would not be good against a declaration that is to be judged by 
the rules of pleading at common law. Under these rules it would 
be sufficient to charge that "the defendant*' committed the act now 
complained of, although the defendant is a municipal corporation, 
and the act in question is a fraudulent oral representation. To add, 
as this declaration does, that the representation was made by "a duly- 
authorized agent" of the city, would be regarded as a superfluous 
averment, and no court would require that the agent's name should 
also be pleaded. It is ai^ued, however, that the Pennsylvania pro- 
cedure act of 1887 has so far relaxed the common-law rule that the 
courts should now comx)el the name of the agent to be inserted 
in the declaration. I cannot accept this argu'ment as valid. The 
only language in the act that is now relevant is that the declaration 
must consist of "a concise statement of the plaintiff's demand," and 
I do not think that this can fairly be so construed as to require the 
declaration to contain more than it was required to contain before 
the act was passed. Certainly, as it seems to me, it does not require, 
or, indeed, i)ermit, the pleader to set out his evidence. 

The demurrer is overruled. 



HALLETT V. NEW ENGLAND ROLLER-GRATE CO. 

(Circuit Court, D. Massachusetts. December 4, 1900.) 

No. 883. 

CoBPORATiONs— Subscriber to Stock— Mistake as to Foreign Laws. 

The rule that a subscriber to the stock of a corporation of a foreign 
state is presumed to assent to the laws of such state governing the corpo- 
ration is not so rigid as to debar him from relief against the corporation, 
when no interests of creditors or the public Intervene, where by reason of 
the issuance of the stock to him for less than its par value the certificate 
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is void under such laws, of which fact he was ignorant, and he therefore 
received no consideration for the money paid. 

2. Same— Issuance op Stock in Violation of Statute—Right of Purchaser. 
l»ub. St. N. H. 1^1, c. 149, § 9, which prohibits a corporation from dis- 
posing of its stock, with a stated exception, at less than its par value, and 
chapter 273, § 11, which provides that, if any corporations issue certificates 
of stock without receiving full payment at the par value of the shares, 
such certificates shall be void, and the officers who shall take part in such 
issuance shall be subject to fine and imprisonment, are not to be regarded 
so much as declaring any general public policy, as establishing regulations 
governing corporations for the protection of their stockholders and cred- 
itors; and, while an action to enforce an executory contract in violation of 
such provisions cannot be maintained, the penalties which follow their 
violation where the contract has been executed are only those prescribed 
by the statute itself. A nonresident who purchases and pays for stock in 
a corporation of the state at less than its par value, and receives a certifi- 
cate therefor, in good faith and in ignorance of such provisions, is not 
precluded by the statute from maintaining an action to recover the money 
paid, after his certificate has been declared void by the courts. 

8. Same— Action by Subscriber to Recover Monet Paid— Laches. 

Plaintiff purchased and paid for stock in a corporation of another state, 
which was issued to him at a price below its par value in violation of the 
laws of such state, and the certificate was some years afterwards declared 
void by its courts. Held, that while plaintiff's ignorance of the statutes, 
as those of a foreign state, gave him the right to rescind the purchase as 
having been made under a mistake of fact, if such right was promptly 
asserted, he was bound to use reasonable diligence to ascertain the law 
governing his relations to the corporation, and a delay of eight years be- 
fore demanding a return of the money paid constituted such laches as 
would bar him from exercising his option to rescind, and would defeat an 
action at law for its recovery. 

At Law. Action to recover money paid 

Williams & Copeland, for plaintiff.' 
I. R. Clark, for defendant 

PUTNAM, Circuit Judge. The defendant is a corporation organ- 
ized under the laws of New Hampshire. The plaintiff resides in 
Massachusetts. On 'April 8, 1891, he entered into a contract with 
the defendant, covering several matters, to which I need not refer at 
length, save only as to one. He agreed to contribute |3,000 to the 
stock of the defendant corporation, at ?6 per share. The par of the 
stock was $10 per share. This sum he paid, through its proper repre- 
sentative, into the treasury of the corporation at or about the date of 
the contract; and in return the corporation issued him its certificate 
for 500 shares, on the face of the certificate nonassessable. The 
purpose of the parties, undoubtedly, was to issue 500 shares of stock, 
free from assessments, in return for f 3,000, being a deficiency from 
the par of the stock of f 2,000. 

All these transactions were at Boston, in Massachusetts, and at 
that time the plaintiff was a resident of Massachusetts; and, accord- 
ing to well-settled rules, he was not holden generally to know the 
laws of a foreign state. For this purpose. New Hampshire was a for- 
eign state. So far as he and this transaction are concerned, the gen- 
eral rule is that a mistake as to the laws of New Hampshire would be 
a mistake of fact, from which he would be entitled to relief, the same 
as from any ordinary mistake. It is true that it is now well settled 
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that a i)erson who takes shares of stock issued by a corporation, al- 
though of a foreign state, is presumed to assent to the law of the cor- 
poration in the state where the corporation was organized. For cer- 
tain purposes he is bound to know that law. This presumption and 
obligation are not so rigid as to lead necessarily to unjust results. 
They relate more i>articularly to such matters as affect the relations 
of a corporation to its creditors, and to certain other matters in 
which individuals or the public have a special interest. They do not 
go so far as to entitle this defendant to retain the money of the 
plaintiff, obtained under a transaction occurring in Massachusetts, 
at a time when the plaintiff was a resident of Massachusetts, for 
which, by reason of ignorance on his part of the laws of New Hamp- 
shire, the consideration fails, leaving the corporation in possession of 
the plaintiff's money without having given any equivalent for the 
same, or for any part thereof, so long as no interests intervene ex- 
cept those of the corporation and the plaintiff. In the present case 
it is not shown that the creditors of the corporation, or the state, or 
the public have any interest in the question under consideration; so 
that, so far as this x>art of the case is concerned, the issue is whether, 
under the circumstances stated, as between the plaintiff and the 
corporation, no other person being interested, the corporation, having 
received the plaintiff's money, and having given certificates of stock 
in return therefor which^ are of no value to the plaintiff, can hold 
what it has received 

Pub. St. N. H. 1891, c. 149, § 9, provides that no corporation shall 
dispose of any of the shares of its capital stock at a price less than 
the par value thereof, with an exception not involved here. Chapter 
273, § 11, provides that, if a corjwration issues certificates when the 
l)ar value of the shares represented by the certificates has not fully 
been paid into its treasury, all such certificates shall be void, and 
the directors, oflScers, or other agents of the corporation who shall 
take part in the issue of any such certificates shall be fined or im- 
prisoned, or both. The statute, by its letter, declares only the cer- 
tificates void, yet there can be no question that, so far as obtaining 
any valuable interest is concerned, this whole transaction was void; 
so that the plaintiff has not received what can be regarded as any- 
thing substantial in return for his $3,000. 

In December, 1898, in Kimball v. Grate Co., 69 N. H. 485, 45 Atl. 
253, the supreme court of New Hampshire explicitly, and on an issue 
made, declared the precise certificates involved in this suit void, and 
determined that the holder of them was not entitled to vote at any 
meeting of the corporation. Previous to this decision the plaintiff had 
sold this stock to two gentlemen by the name of Rider. One of the 
Riders, in testifying in Qiis case, admits sufficient to charge them with 
knowledge of the fact that the stock was issued to the plaintiff at ?6 
per share, and that the par was ?10. Nevertheless the Riders were 
nonresidents of New Hampshire, and the transaction between them 
and the plaintiff took place in Massachusetts; so that the Riders 
were entitled to be regarded as acting under a mistake of fact. 
Meanwhile, however, each of the Riders had been elected and acted 
as directors of the corporation, and they had received on this stock 
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one dividend of f 500, which they still retain. Promptly after the de- 
cision in Kimball v. Grate Co., the Biders demanded of the plaintiff 
that he should cancel the transaction and retam the amount which 
they paid him for the stock. The plaintiff was not bound to await 
litigation, as he was clearly holden to cancel the transaction; and he 
did so, and repaid the Biders by his note, which, so far as this case 
is concerned, is to be regarded as cash. Meanwhile the stock had 
become mixed in with other stock, and certificates had issued cover- 
ing both; but the Biders, before this suit was begun, delivered the 
entire mass of certificates to the plaintiff, with authorization to him 
to have retransferred to him the 500 shares involved. On request 
made therefor by the plaintiff before this suit was commenced, the 
treasurer of the corporation refused to do this, on the ground that he 
and the corporation were under an injunction with reference there- 
to. Consequently the certificates which include the 500 shares have 
been deposited in the registry of this court during this trial, and are 
here impounded; and the Biders during the tri^J indorsed them all 
in blank, and have expressly consented that the court shall make such 
disposition of the 500 shares involved in this suit as its result may 
require. 

Prior to bringing this suit no tender was made to the corporation, 
except as above stated. As the 600 shares are practically worthless, 
no tender was required; and it is sufficient that the certificates have 
been brought into court, and may be surrendered to the corporation, 
so that the corporation may thus be protected against any possible 
estoppel by reason of their being outstanding in the hands of inno- 
cent parties. These facts reinstate the plaintiff to the same position 
as though he had never disposed of the stock and clear the way of 
all preliminary questions. 

The defendant maintains that the issue of the stock was against 
the declared public polic.v of New Hampshire, and that therefore no 
action can be maintained in any way arising out of it. In regard to 
this particular the plaintiff is undoubtedly chargeable, as a stock 
holder, with the operation of the laws of New Hampshire in a suit 
in the district of Massachusetts, or in the courts of the state of 
Massachusetts, iH*ecisely as he, or a resident of New Hampshire, 
would be in a suit brought in the district of New Hampshire, or in 
the courts of that state. We do not withdraw our determination 
that, in order that the plaintiff should have a right merely to rescind 
the transaction, and merely to recover the amount he paid for the 
stock, it should be held that ignorance on his part of the laws of New 
Hampshire may amount to a mistake of fact for certain purposes. 
Bo far as such ignorance amounts to mistake of fact, and is im- 
portant with reference to relief against mistakes, it must have the 
same effect in all tribunals of every jurisdiction; but neither this 
mistake nor any other will permit any court anywhere to ignore the 
public policy of New Hampshire when it comes to actually enforcing 
the rights of the parties with reference to a corporation organized 
by that state. 

There is, of course, a mass of authorities which would seem to 
sustain the defendant's position, so far as it rests on the question of 
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public policy depending on the statute referred to. Some of these 
are explained in Spring Co. v. Knowlton, 103 U. S. 49, 26 L. Ed. 347. 
That case, however, does not go to the extent claimed by the defend- 
ant, as will appear by the expressions at the foot of page 67, 103 U. S., 
and page 350, 26 L. Ed., and the top of page 58, 103 U. S., and page 
350, 26 L. Ed. The court did not determine that there was any ques- 
tion of public policy. involved, but it proceeded to dispose of the case 
on the hypothesis that there might be. 

The better view of the law is that, there being no moral turpitude 
involved, a plaintiff ought not to be the entire loser, and a defendant 
the entire gainer, out of a prdiibited transaction. The provisions 
of the Public Statutes of New Hampshire must be regarded not so 
much as declaring any general public policy as establishing regula- 
tions pertaining to corporations, intended for the protection of their 
stockholders and creditors. They come in like the regulations of the 
statutes of the United States affecting national banking associations, 
which, as is now well settled, do not always impair contracts which 
have been executed in violation of them. Bank v. Matthews, 98 U. S. 
621, 25 L. Ed. 188; Thompson v. Bank, 146 U. S. 240, 13 Sup. Ct. 
66, 36 L. Ed. 956. There is nothing from which it can be justly in- 
ferred that it is the intention of the statutes of New Hampshire to 
give a corporation receiving payment of less than the par of its stock 
the benefit of the entire amount thus received, to the detriment of 
the party who pays it, whether a nonresident or not, without any 
moral turpitude on his part, or without any real intention to defraud. 
The entire penalties intended to be imposed are those we have stated; 
that is, that the party making the payment shall fail to be recognized 
as a stockholder, and the certificates be declared void, and that the 
oflBcers of the corporation shall be subject to punishment. In this 
respect the case is substantially like that of the overcertification of 
checks, referred to in Thompson v. Bank, at page 250, 146 U. S., page 
69, 13 Sup. Ct., and page 960, 36 L. Ed., where the court said that the 
very fact that a statute is enacted punishing criminally an officer, 
clerk, or agent, improperly certifying a check, shows that the law in- 
tended to impose only the penalties specifically named in it. In 
the absence of some great public injury to be prevented, or of moral 
turpitude, the just rule is that a prohibition by a statute intends to 
impose no penalties beyond what the statute expressly enacts, al- 
though, of course, no court will give aid in directly carrying out a 
transaction which the law forbids. 

There is a broad distinction between a suit which seeks to enforce 
a contract prohibited by statute, while it is entirely executory, and 
one arising out of a condition of things, where one party or the other 
has had the full advantage to be derived therefrom. For example, 
the supreme court would undoubtedly refuse to enforce a wholly un- 
executed contract which contemplated a loan by a national banking 
association based on real-estate security, while in Bank v. Matthews, 
already referred to, it enforced such a loan, including a foreclosure 
of the borrower's mortgage, after the borrower had received the funds 
which his note represented. So in the case at bar the fact that this 
court would have refused to have caused to be executed the contract 
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of April 8, 1891, while it was entirely executory, would not prevent 
us from doing justice with reference to the $3,000 paid in pursuance 
thereof. 

These suggestions also dispose of the proposition made by the de- 
fendant growing out of the fact that the contract of April 8, 1891, 
contained a stipulation for services to be rendered by the plaintiff for 
an annual salary, and some other stipulations. • Under some circum- 
stances, some of these stipulations would be contrary to public policy. 
Whether they are so or not in the present case does not clearly aj)- 
pear. In any event, they are not so involved with the plaintiff's 
claim in suit, which is only for a refund of the f3,000 as money had 
and received by the defendant under a mistake, that they cannot be 
severed from it, and that severing them could do injustice to the de- 
fendant. 

Even if the case were not fully covered by the principles of the de- 
cision of the supreme court with reference to statutory enactments 
relating to national banking associations, it would come within the 
mild rules of Pullman's Palace-Car Co. v. Central Transp. Co., 171 
U. S. 138, 18 Sup. Ct. 808, 43 L. Ed. 108, and of Aldrich v. Bank, 176 
U. S. 618, 20 Sup. Ct. 498, 44 L. Ed. 611, in which the court refused to 
allow defendants to retain the value of what they had received in 
violation of regulations affecting corporations, rather than within 
McMullen v. Hoffman, 174 U. S. 639, 19 Sup. Ct. 839, 43 L. Ed. 1117, 
where the entire transaction involved moral turpitude and an intend- 
ed fraud on the public. In Aldrich v. Bank, at page 636, 176 U. S., 
page 505, 20 Sup. Ct, and page 618, 44 L. Ed., the court laid down the 
broad rule that there is nothing in the acts of congress authorizing 
or permitting a national bank to appropriate and use the money or 
property of others for its benefit without liability for so doing. Look- 
ing at the similar question, of rescission, and of recovering only what 
the defendant corporation received without giving any consideration 
therefor, the question of mistake of fact which we have considered 
does not seem important, in connection with the rules of Pullman's 
Palace-Car Co. v. Central Transp. Co. and of Aldrich v. Bank, except 
so far as it relieves the plaintiff from every suggestion of moral 
guilt, and of any intent to defeat the laws of New Hampshire. We 
therefore conclude that the plaintiff had fundamentally a right to 
recover from the defendant the $3,000 paid into its treasury, on sur- 
rendering the certificates which he received in exchange therefor. 

The difficulty in the way of this suit arises from the delay between 
the transaction of April 8, 1891, and the time of making a claim for 
a refund. We must recognize the fact that, during that period, the 
condition of the defendant corporation may have essentially changed. 
For aught we know, the shares of the defendant corporation may 
now be of nominal value, so that, if we should allow the plaintiff to 
recover the entire f3,000, an injustice might be done the defendant, 
perhaps equal to that which would have l^n done the plaintiff if he 
had promptly sought to rescind the transaction and recovery had 
been refused him. Natural equity forbids that, after a lapse of so 
many years, a transaction shall be rescinded without taking into ac- 
count the possibility of the changed condition of both parties to it. 
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While the plaintiff's ignorance of the statutes of New Hampshire in 
April, 1891, is to be excused as a mistake of fact, he was, neverthe- 
less, bound to use some diligence in ascertaining what his relations 
were to the defendant corporation. Laches, although not so opera- 
tive at law as in equity, cannot be disregarded when there has been 
a reasonable possibility of a substantial change in the status during 
a protracted delay. It is a rule of the common law that a party seek- 
ing to rescind a contract must do so within a reasonable time. In 
the present case, the time which has elapsed must be held un- 
reasonable, and the fact that the matter as to which the plaintiff 
failed in ascertaining his rights relates to the statutes of a foreign 
state governing the defendant corporation, cannot be accepted by 
the law to excuse this delay. In this particular case the wisdom of 
this rule is illustrated by the fact that meanwhile those in privity 
with the plaintiff have received a considerable dividend on the shares 
in issue, and also presumably by virtue of this holding of stock, have 
acted as its officers and aided to control its affairs. We refer to 
this, however, not as fundamentally affecting the question, but as 
illustrating the justice of the rule which we are compelled to apply. 
The rule was distinctly recognized in American Tube-Works v. 
Boston Mach. Co., 139 Mass. 5, 29 N. E. 63, and it was affirmed in 
Banigan v. Bard, 134 U. S. 291, 295, 10 Sup. Ct. 565, 33 L. Ed. 932. 
So far as it refers to cancellations of stock, it ordinarily is applied 
with reference to the rights of creditors, but in Banigan v. Bard it 
is laid down as a universal rule. Under the circumstances, we must 
hold that the plaintiff has omitted for an unreasonable time to 
effectuate the rescission which must supply the basis for the present 
action, and that in view of his delay he has lost his right to recover 
the amount paid for the 500 shares of stock, which is the only right 
which could ever accrue to him at common law. 

This, of course, would not interfere with his remedy at equity, 
which probably still remains. The mistake in the case at bar is one 
of the class against which equity could undoubtedly grant relief; and 
while equity would be prohibited by the plaintiff's laches, even more 
than the common law, from allowing him to rescind, yet it could do 
justice according to the existing circumstances. After proper prior 
proceedings by the present plaintiff, equity might aid him to demand 
certificates of stock equal at par to the amount which he iMiid into 
the treasury of the defendant corporation, or to demand new certifi- 
cates for the 500 shares on his making good the deficiency. The 
common law can only enforce contracts as the patties have made 
them, or rescind them. It cannot make new contracts; and, while 
equity cannot directly impose on parties engagements which they 
have not entered into, although it may rectify errors contrary to sub- 
stantial intent, yet it can lay such terms on one party or the other as 
may be necessary to effectuate equitable results. 

There must be judgment for the defendant. 
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WARD T. JOSLIN. 

(Circuit (Toort of Appeals, First Circuit December 6, 1900.) 

No. 840. 

1. Corporations— Power to Make Guaranty— Kansas Statutes. 

There is nothing in the statutes or decisions of Kansas, with reference 
to loan and trust companies organized under Comp. Laws 1885, c. 23, 
which changes, as to such companies, the general rule that a corporation 
cannot guaranty a liability unless it is created in the ordinary course of 
its business, or brings a guaranty by such a company within that rule, 
unless the company received the proceeds of the paper guarantied. 

Si Bamb— Stockholders' Liability— Kansas Statutes. 

The provision of Comp. Laws Kan. 1885, c. 23, § 32, which authorizes a 
judgment creditor of a corporation, when execution has been returned 
unsatisfied, to proceed by action to charge the stockholders with the amount 
of his Judgment, must be construed in connection with the further provi- 
sion of the same act (section 44), which makes stockholders liable for 
"debts unpaid" of the corporation, and the provision of the state constitu- 
tion {article 12, § 2), for the enforcement of which the statute was en- 
acted, and which secures "does" from corporations by an additional stock- 
holders' liability; and Judgment creditors of a corporation can maintain 
actions to charge stockholders for the amounts of their Judgments only 
where such Judgments are for "debts" or "dues" of the corporation. 

8. Same— Construction of Constitution— "Ddes" op Corporations. 

The word "dues," as used in Const Kan. art 12, § 2, which provides 
that "dues from corporations" shall be secured by individual liability of 
the atockholders. Is a comprehensive term, which includes all contractual 
liabilities of the corporation; but, under the rule of equitable construction 
applicable to constitutional provisions, such term cannot be construed, as 
against a stockholder, to include a contract which was ultra, vires, al- 
though, under the local rule, the corporation itself may be estopped, by 
receiving the benefit of the contract, from pleading in defense to an action 
thereon. 

4 Same— Action against Stogkholdbr— CoNciiUsivENEss of Judgment against 
Corporation. 

Under the law of E^ansas, as established by decisions that a corporation 
which has received the benefit of a contract is estopped to contest it 
on the ground that it was ultra vires, a Judgment against a corporation 
Is not conclusive upon a stockholder In an action to charge him with indi- 
vidual liability in such sense as to preclude him from showing the nature 
of the original claim, and that the contract sued on was ultra vires, and 
hence not of the class for which he Is liable. 

Si Appeal— Questions not Presented to Lower Court— Motion for New 
Trial. 

A motion for new trial, offering further proof on a material matter, will 
not induce an appellate court to reverse the Judgment to enable the trial 
court to take further proceedings, where the record does not show that 
the motion was acted on by the trial court, or brought to its attention. 

In Error to the Circuit Court of the United States for the District 
of New Hampshire. 

William Reed Bigelow (E. L. Watennan and Pulsifer & Alex- 
ander, on the brief), for plaintiff in error. 

John S. H. Frink (Hiram Blake, on the brief), for defendant in 
error. 

Before COLT and PUTNAM, Circuit Judges, and BROWN, Dis- 
trict Judge. 
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PUTNAM, Circuit Jndge. This suit was brought by a creditor 
of a Kansas corporation, known as the 'Western Investment Loan 
& Trust Company," organized on February 25, 1888, against a stock- 
holder in that corporation, for a claim against it which had gone 
into judgment and remains unsatisfied. Tlie case was tried in the 
circuit court by the jwesiding judge, a jury having been duly waived 
according to the statute. Among other findings of the court ap- 
pears the following: 

"I find as matter of fact, upon the evidence contained in the record and 
upon the arguments, that Ward's claim against the trust company was upon a 
guaranty, given upon a valuable consideration, of the payment of certain 
promissory notes from one third party to another, and was not a guaranty of 
the payment of securities negotiated by the company/' 

The judgment below was for the defendant. ^ 100 Fed. 676. There- 
upon the plaintiff took out this writ of error. Therefore we will 
describe the parties merely as plaintiff and defendant. 

The underlying provision with reference to the liability of stock- 
holders in Kansas corporations is found in Const, art. 12, § 2, as 
follows: 

"Dues from corporations shaU be secured by individual liability of the stock- 
holders to an additional amount equal to the stock owned by each stockholder; 
and such other means as shaU be provided by law; but such ihdividual lia- 
bilities shall not apply to railroad corporations, nor corporations for religious 
or charitable purposes.'* 

The finding of the court below, which we have cited, uses "guar- 
anty" in the singular, but there were several guaranties, all of the 
same tenor, given at the same time, and bearing date of May 9, 
1889. At that time the General Statutes of Kansas of 1889 had 
not come into force, and we look for the law to the Compiled Laws 
of Kansas of 1885. Chapter 23, § 5, enacts for what purposes cor- 
porations may be formed, with the rest the following: 

"Thirty-eighth. The organization of loan and trust companies: provided, 
that nothing in this act shall be construed to authorize such loan and trust 
companies to sell real estate held as security, except in the manner provided 
by law. 

"Thirty-ninth. The accumulation and loan of funds, the erection of buildings, 
and the purchase and sale of real estate for the benefit of its members." 

Section 11, among other i)owers of corporations, grants the fol- 
lowing: 

"Sixth, to make by-laws, not inconsistent with existing laws, for the manage- 
ment of its property, the regulation of its affairs, and for the transfer of its 
stock. Seventh, to enter into any obligation or contract essential to the trans- 
action of its ordinary affairs." 

The statute speaks of the "charter," which, after all, is merely 
the articles of association, as the statutes provide for incorporation 
by such articles, and for no other method. The corporation in this 
case was thus organized. The articles enumerate lie purposes for 
which the corporation was formed, and, with the rest, "to transact 
the Business of a loan and trust company." The by-laws create a 
loan committee with certain powers, but the power of guarantying 
is not expressed. The court below found that the directors had au- 
105 F.-15 
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thorized the president and secretary to guaranty the payment of se- 
curities negotiated by the company, but there seems to have been 
no by-law on the topic. There is nothing in the statutes of Kansas, 
nor in the decisions of its courts, defining the powers of a "loan 
and trust" company; neither has there been cited any other statute 
or decision defining the powers of corporations of that character. 

Banking corporations are authorized by the laws of Eiinsas. 
They are empowered to buy and sell exchange, and to discount 
negotiable paper. Nowhere is any express permission given them 
to rediscount their own notes, or to sell them, or to give any guar- 
anty, and, in these respects, banking corporations and "loan and 
trust" companies stand on the same footing. There is nothing in th6 
statutes expressly vesting either power in either. 

In this condition of legislation, Commercial Bank v. Cheshire 
Provident Inst., 59 Kan. 361, 53 Pac. 131 (decided in 1898), with ref- 
erence to a banking corporation, said (at page 364, 59 Kan., and page 
132, 53 Pac): 

"The record before as does not contain any of the evidence offered at the 
trial. The general finding resolves all doubt as to the facta against the plain- 
tiff In error. We must therefore presume that the guaranty was executed for 
a valuable consideration, by the duly-authorized oflicers of the bank, and in 
due course of business. The claim that a banlcing institution dealing In com- 
mercial paper is without authority to bind itself by a guaranty thereof has 
nothing to commend it to especial favor. It is true that in this case the paper 
Itself does not indicate that the Commercial Banic ever owned it. Nevertheless 
It may have received the proceeds, and the guaranty may have been made 
strictly in the interest of the bank." 

The judgment of the court below, holding the bank liable on its 
guaranty of a certain promissory note, was affirmed; but it is nec- 
essary to distinguish this case from that at bar in one particular. 
It appears, at page 362, 59 Kan., and page 131, 53 Pac, that the 
parties went to trial on the facts without regard to the pleadings, 
and the general finding, referred to at page 364, 59 Kan., and page 
132, 53 Pac, imported into the record enough to sustain the judg- 
ment on appeal. 

The result is that it cannot be determined that there is anything 
in the laws of Kansas, with reference to "loan and trust" com- 
panies, which infringes the general rule that a corporation cannot 
guaranty a liability unless it is created in the ordinary course of its 
business, and nothing to show that a guaranty by a *^oan and trust" 
company of any paper is thus created, unless, to use the language 
of Commercial Bank v. Cheshire Provident Inst., it received the pro- 
ceeds of the paper which it guarantied. This is within the common 
rule that banking institutions may guaranty paper owned by them 
when they negotiate it, as several times stated by the supreme court. 
In the absence of any statutes or judicial decisions in reference there- 
to, there seems to be no escape from the proposition that what were 
the powers of this corporation with reference to the guaranties on 
which the judgment against it was rendered was, within the limita- 
tions of this case, a question of local usage, and therefore of 'fact, 
to be determined by the court below. Within this observation falls 
the question whether or not there were any by-laws which extended 
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the powers of the corporation to the execution of these guaranties. 
The court below does not follow the express language of its opinion 
that the guaranties were ultra vires, when it comes to state its find- 
ings, but it must be taken to have made an equivalent finding, be- 
cause it said that they were not "within the reasonable and proper 
scope of the business as contemplated by the parties." 

Only disjointed provisions are found in the Compiled Laws of 
Kansas of 1885, fixing the liability of stockholders. Chapter 23 
provides, in section 44, that, on dissolution, suits may be brought 
against stockholders for "debts unpaid"; and section 46 reads as fol- 
lows: '^o stockholder shall be liable to pay debts of a corporation, 
beyond the amount due on his stock, and an additional amount equal 
to the stock owned by him." Section 32 enacts generally that when 
an execution has been issued against a corporation, and property 
cannot be found on which to levy it, execution may go against. any 
of the stockholders, "or the plaintiff in the execution may proceed 
by action to charge the stockholders with the amount of his judg- 
ment." 

The plaintiff claims that, by virtue of the last provision, his right 
against a stockholder was perfect whenever he had an execution 
against the corporation, no matter from what the judgment against 
it arose; and in support thereof he cites Grund v. Tucker, 5 Kan. 
70. That suit was based on an act of 1863, and some expressions 
in the opinion would seem to sustain the plaintiff's proposition. 
Nevertheless, the opinion as a whole does not support him, but it 
relies on the provision of the act of 1863, to the effect that stockhold- 
ers are liable for "all debts and responsibilities of the corporation." 
The court observes that a judgment creates a responsibility, which 
cannot be contravened. This peculiar expression disapx>eared from 
subsequent revisions. In view of the rule that statutes are to be 
construed in pari materia, section 32 must be restricted to cases 
where the stockholder's liability is elsewhere established, by either 
the constitution or the statutes, and these are limited to "debts 
unpaid" and "dues," and it cannot justly be claimed that "debts un- 
paid" is a broader expression than "dues." 

It is maintained by the defendant that even the word "dues," as 
used in the constitution, has a narrow construction. This is erro- 
neous. In Whitman v. Bank, 176 U. S. 559, 562, 20 Sup. Ct. 477, 
44 L. Ed. 587, the opinion states that it includes all contractual 
obligations. We refer, also, to Bouv. Law Diet. "Due," showing that 
the word may signify "what ought to be paid, — what may be de- 
manded"; and to Judge Story's observation in Carver v. Manufac- 
turing Co., 2 Story, 432, 449, Fed. Gas. No. 2,485, on the words "debts" 
and "dues," that "dues" is broader than "debts." 

The only decisions of the courts in Kansas which we have found 
bearing in any way on this case are the following: 

In Railroad Co. v. Fletcher, 35 Kan. 236, 10 Pac. 596 (decided in 
1886), the court held that, if the Atchison Company had authority 
under any circumstances to guaranty bonds, the guaranty of the 
particular bonds then in issue would be binding in the hands of 
parties purchasing them in good faith and without notice; but, on 
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the pleadings In the original suit in the case at bar, the present 
plaintiff had notice, because the guaranties of the corporation were 
a part of the transaction of his obtaining the notes. In Town Co. 
V. Morris, 43 Kan. 282, 284, 23 Pac. 569 (decided in 1890), the court 
laid down the following broad rule: 

"While an executory contract made by a corporation without authority 
cannot be enforced, yet where the contract has been executed, and the corpora- 
tion has received the benefit of it, the law interposes an estoppel, and will not 
permit the validity of the contract to be questioned." 

This was a suit, not for the value of the stock of merchandise in 
question, but for its agreed purchase money. This was allowed to 
be recovered, notwithstanding the defense of ultra vires. The case 
is referred to in Railroad Co. v. Johnson, 58 Kan. 175, 183, 48 Pac. 
847, decided in 1897, and the opinion repeats what we have quoted. 
Although this rule is not accepted by the supreme court, which holds 
that ordinarily, in cases of contracts ultra vires, nothing can be 
recovered except on a quantum meruit, yet it touches, in this suit, 
a local question, to be determined by local decisions. 

The next question is not whether the judgment against the corpo- 
ration can be impeached, but whether it can be examined for the 
purpose of showing the nature of the original claim, and thus for the 
purpose of ascertaining whether the claim was of the class for which 
stockholders are liable. In suits brought by judgment creditors to 
set aside alleged fraudulent conveyances, this is permitted. Bump, 
Fraud. Conv. (3d Ed.) 576; Wait, Fraud. Conv. (3d Ed.) § 270. Of 
course, with reference to tib.at class of suits, there is often a doubt 
as to the extent to which the examination may be made; for ex- 
ample, TVhether or not the statute of limitations can be set up, 
although not relied on in the original suit. This, however, concerns 
only the application of the rule, and does not render its existence 
doubtful. Its underlying reasons reach suits against stockholders. 
They are so applied in Cook, Stock, Stockh. & Corp. Law (4th Ed.) § 
224, where it is said, in substance, that the judgment is conclusive as 
to the amount and validity of the creditor's claim, but that it may be 
shown that the claim comes within some class for which stockholders 
are not liable. 

The supreme court has, at various times, spoken of the conclusive- 
ness of judgments against corporations in suits to enforce the lia- 
bility of stockholders; and it has used very decisive language sus- 
taining that conclusiveness, especially in proceedings under the Kan- 
sas constitution. Bank v. Farnum, 176 U. S. 640, 643, 644, 20 Sup. 
Ct. 506, 44 L. Ed. 619. No case, however, has come before that 
court where it has had occasion to lay down more than the general 
rule to which we have referred; so that it has never passed on the 
question how far the original judgment may be opened, if at all, for 
the purpose of showing Siat the claim was not one of the class for 
which the stockholder is liable. More especially has it never passed 
on the question whether or not it is open to a stockholder to show 
that the contract on which a judgment against a corporation was ob- 
tained was incurred ultra vires, and that, therefore, the judgment is 
not enforceable against him. 
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This defense would seem not to be open to a stockholder in juris- 
dictions or with reference to judgments where the rule of the su- 
preme court applies, that ultra vires is a complete defense in the 
original action on a contract which is itself ultra vires; because, in 
such cases, the question is not whether there are two classes of lia- 
bilities, one for which the stockholder is liable and one for which 
he is not, but whether there is any liability at all on the part 
of the corporation. But in Kansas we have seen that ultra vires is 
not always a defense to a suit on a contract, and this, not on the 
ground that the contract was originally valid, but on that of estops 
pel. Therefore, under the circumstances, the question is not whether 
this original judgment is valid, but whether it was for a claim of a 
class for which stockholders are liable; in other words, whether the 
stockholders can be holden for an ultra vires contract merely be- 
cause the corporation is estopped from contesting it. 

Kot only has the circuit court found that the guaranties sued were 
ultra vires, but the question of ultra vires arises on the face of the 
judgment against the corporation* We have, on the face of the 
declaration!, claims for purely independent guaranties, made by a cor- 
poration on securities not negotiated by it, supplemented by such 
findings by the circuit court as preclude the possibility that there 
were any facts, as, for example, by-laws not pleaded, or any other 
facts not disclosed by the declaration, which could relieve the nature 
of the transaction. 

In this connection, it should be observed that the plaintiff refers 
to certain cases by virtue of which he maintains that there is a pre- 
sumption that the guaranties were within the powers of the corpora- 
tion, and of its oflScers who executed them. These, however, only 
sustain the rule stated in Southern Exp. Co. v. Western K C. R. Co., 
99 U. S. 191, 199, 25 L. Ed. 319, and concern merely the question of 
presumption, and the necessity of offering proof before a defense is 
made. They have no relation to a conclusive presumption, nor any 
pertinency when the true facts of the case are reached, as they are at 
bar. 

This brings us to the crucial question in the case; that is, whether 
the Kansas constitution and statutes reach that which is created only 
by estoppel, connected with and arising out of ultra vires acts of a cor- 
poration. It is well settled that, while the liability of stockholders 
is in one sense statutory, yet it is contractual in its nature. This 
was stated in Bank v. Hawkins, 174 U. S. 364, 19 Sup. Ct. 739, 43 
L. Ed. 1007, and restated in Whitman v. Bank, 176 U. S. 559, 20 Sup. 
Ct. 477, 44 L. Ed. 587, and in Bank v. Famum, 176 U. S. 640, 20 -Sup. 
Ct. 506, 44 L. Ed. 619. The general rule is that, so long as a matter 
continues executory in any part, ultra vires is a defense through to 
the end. It has also been stated by the supreme court, and reiterated 
in Bank v. Hawkins, at page 371, 174 U. S., page 742, 19 Sup. Ct., 
page 1011, 43 L. Ed., that one ground on which the doctrine of ultra 
vires rests is "the interest of the stockholders not to be subject to 
risks which they have never undertaken." To reject in the case at 
bar the defense of ultra vires, set up by a stockholder, is to shut our 
eyes to this underlying equity. 
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Inasmuch as constitutional provisions are to be construed in an 
equitable manner and for broad purposes, it was well urged by the 
circuit court that an ultra vires guaranty is not within the equity 
of the article of the Kansas constitution holding stockholders liable 
for the dues of corporations. We have already seen that the word 
"dues" is not limited to debts, but includes all contractual obligations, 
and this, of course, covers guaranties and other contingent liabilities. 
We have also already seen that it may be broad enough to cover 
"what ought to be paid; what may be demanded." Whether in the 
Kansas constitution it covers anything except "contractual t)bliga- 
tions" was left undetermined in Whitman v. Bank, 176 U. S. 559, 5(32, 
20 Sup. Ot. 477, 44 L. Ed. 587. Of course, if the word "dues^' must 
always be construed to cover everything which "ought to be paid" or 
which "may be demanded," it would cover everything which arises 
by estoppel; but, in view of the equities to which we have referred, 
especially the underlying equity of the doctrine of ultra vires stated 
by the supreme court, it ought not to have the effect of holding a 
stockholder for what is ultra vires in all cases where the corporation 
may be holden therefor by estoppel. It is necessary to express this 
carefully, because matters may arise from estoppel which are justly 
and properly "dues" in any fair sense of the word, but where the 
doctrine of ultra vires applies there is no true liability. Whatever 
liability there may be, according to the laws of Kansas, arises from 
a fiction which estops the corporation from denying that there are 
dues, even though there were none in truth. A declaration stating 
the facts would be, in substance, that the corporation had assumed 
to enter into a contract which was ultra vires, and that there was no 
contract, but that, the transaction having been on one part executed, 
the corporation is estopped from asserting the truth. Now, fictions 
of law are not allowed to be used to the extent of doing substantial 
injustice, and especially such fictions have no place in the proper con- 
struction of constitutional provisions. In regard to such, the func- 
tions of a judge are "to ascertain the spirit of the fundamental law, 
and so to carry it out as to avoid a sacrifice of those interests which 
it is designed to protect." Sedg. St. & CJonst. Law {2d Ed.) 417. On 
the whole, the reasonable and equitable construction of the Kansas 
constitutional provision applicable here is that it does not reach 
what, in fact, were not liabilities of a corporation, and are held to be 
such only because the corporation was estopped from setting up the 
truth in reference to them. 

In reaching these conclusions, we have not found it necessary to 
refer to Schrader v. Bank, 133 U. S. 67, 10 Sup. Ct. 238, 33 L. Ed. 564, 
relied on by the defendant, because its application to this case is 
questionable. Neither have we found it necessary to refer to the rule 
so often stated, to the effect that enactments imposing liabilities on 
officers and stockholders are to be strictly construed, in connection 
with the rule in Kansas that this insistence of the common law shall 
not be applicable to any general statutes. Gen. St. 1889, par. 7281. 
We have only endeavored, in ascertaining what is the effect of the 
constitution and laws of Kansas, to seek a just and reasonable in- 
terpretation. 
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A single point remains to he considered. It appears that the plain- 
tiff made a motion for a new trial, offering proof to show that the 
notes guarantied by the corporation were, in fact, its notes, and were 
negotiated by it at the time the guaranties were made, and that their 
nominal owner held th^m as its trustee. We do not perceiv^e that 
any action was taken on this motion, and the record does not show 
that it was brought to the attention of the court. Whether or not 
the suggestion which it contains affords an opportunity for the plain- 
tiff to seek further remedy is, perhaps, not before us. There seems 
to be no doubt that, in a plain case of injustice, an appellate tribunal 
may reverse the judgment of the court below, to enable it to take 
further proceedings, for the imrpose of working out the real rights of 
the parties, although this is rarely done. Estho v. Lear, 7 Pet. 130, 
8 L. Ed. 632; Ballard v. Searls, 130 U. S. 50, 9 Sup. Ct. 418, 32 L. Ed. 
846; In re GameweU Co., 20 C. O. A. Ill, 73 Fed. 908, 912, decided 
by this court. The record here does not authorize such relief. If 
the plaintiff has any remedy in connection with this new matter, it 
is for him to consider whether it could be obtained by asking of tiiis 
court leave to file in the circuit court an application in review of the 
proceedings. In re Gamewell Ck)., supra. Inasmuch as the new mat- 
ter which the plaintiff offered apparently contradicts the legal intend- 
ment of the declaration in the suit against the corporation, as we 
have already said, it may be especially doubtful whether, in any event, 
he could have any remedy in any direction. 

The judgment of the circuit court is affirmed, with costs to defend- 
ant in error. 



In re RHODES. 

(District Court, W. D. Pennsylvania. November 6, 1900.) 

No. 81. 

Bankruptcy— TiMB for Proving Claims. 

A creditor of a bankrupt cannot prore his claim after the expiration of 
the year to which such proof is limited by Bankr. Act 1898, § 57n, because 
during such time he was asserting and litigating the vaUdlty of a prefer- 
ence which precluded him from making his proof. 

In Bankruptcy. 

W. W. Wishart, for claimant. 

BXJFFINGTON, District Judge. In this case the adjudication 
took place Decanber 20, 1898. The debt was not proven until March 
9, 1900. The referee rejected such claim. Two grounds are now 
urged in supiwrt of his ruling: First, that the claim was not proved 
within a year of adjudication; second, that the claimant did not 
surrender his preference. Section 57n of the bankrupt act provides, 
**Claims shall not be proved against a bankrupt estate subsequent 
to one year after the adjudication." This was not done, and not 
only so, but the creditor then occupied a position where he could 
not prove his claim; for he was asserting and litigating a hostile 
claim, based on an alleged lawful preference. Such adverse claim 
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of preference cannot be regarded as the equivalent of a proof of 
•jlaim. The forms provided show a regular proof is contemplated, 
the time limit shows the purpose of congress to secure a speedy 
closing of estates, and the act provides an opportunity for creditors 
to object on such regular proof being made, and a hearing of such 
objections. The claimant in this case voluntarily placed himself 
in a relation to the estate in which he could not prove his claim 
within the year. The referee rightly rejected his subsequently 
proved claim. To have done otherwise would have ignored the ex- 
press time limit of the act. 



In re KAIiDENBEBG. 

(District Court, S. D. New York. December 6, 1900.) 

Bankruptcy— Claims— SuFFiciEKCY op Proof. 

The testimony of an agent that he presented a blU for goods, on behalf 
of his principal, to a bankrupt, who admitted its correctness, and promised 
to pay It, Is not alone sufficient to establish a claim therefor against the 
estate of the bankrupt, where the latter denies both the purchase of the 
goods, and the promise to pay, and the circumstances tend to corroborate 
him» rather than the claimant 

In Bankruptcy!. 

H. B. Kinghorn, for bankrupt. 
Fluegelman & Bach, for Vassas Freres. 

BROWN, District Judge. Some further testimony has been taken 
in this case, and upon all the evidence I do not think that the claim 
of Vassas !E^eres for goods alleged to have been sold and delivered to 
the bankrupt in 1894, to the amount of 652 francs, or f 130, is suf- 
ficiently established. The debt is denied by the bankrupt, and there 
is no evidence to sustain it except the statement of one witness, Mr. 
Robinson, who in 1896 was the agent of Vassas Freres, that the bank- 
rupt at that time promised to pay it. This alleged promise is not 
supported by any corroborating circumstance. Robinson knew noth- 
ing about the goiods themselves or any order, sale or delivery of them. 
He was not in the employ of Vassas Freres until more than a year 
after the allied sale, and on his examination he stated that he had 
no personal knowledge of the transaction. The credit to be given 
him in contradiction of the bankrupt's statements is somewhat 
shaken by the fact that notwithstanding his present testimony that 
he had no personal knowledge of the transaction, the witness, in 
a complaint in an action brought a few months before this testimony 
against the bankrupt in the city court of this city by Vassas Freres 
to recover this same debt, made the verification to the complaint, in 
which he swore "that the facts therein stated are within the personal 
knowledge of deponent." Among the statements in the same com- 
plaint was the further statement that the bankrupt at the time of the 
alleged sale, namely, on February 19, 1894, was trading under the 
firm name and style of F. J. Kaldenberg & Co., whereas the other 
proof shows that that concera had gone into the hands of a receiver 
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10 months previous. The bankrupt testified that since that tune 
he had been in no .business except as clerk; that at about the time 
of the alleged sale he had been sick and at the hospital for several 
months; that he himself knew nothing whatsoever in regard to the 
goods and had never promised to pay for them. From his testimony 
concerning his conversation with Mr. Duchon it would also seem 
that the goods had been sent as samples in furtherance of desired 
trade, and in view of the fact that the complaint above referred to 
states that the defendant was trading under the name of F. J. Kal- 
denberg & Co., there would seem to be little doubt that no goods 
were sent except to the company. 

On the part of the creditor there is absolutely no proof of any 
order or request for the goods or of the receipt of them by any one 
or of their amount or value. The proof shows that the bankrupt 
before the appointment of the receiver had some independent private 
business of his own and he was subsequently clerk for the Kalden- 
berg Pipe Company, which also bought some goods of Yassas Freres, 
which the bankrupt testified were paid for. There was a paper 
called by Robinson a bill of the goods, but apparently only a leaf 
from a letter press copy book, page "491," forming part of a letter. 
It contained only the bankrupt's name and certain items amounting 
to 652.94 francs, and it was offered in evidence as a copy of a bill of 
the goods delivered by Bobinson to the bankrupt. This paper was 
rejected at the time it was offered, but was afterwards apparently 
admitted. There is nothing in the record on the subject afterwards 
to justify its admission. It however proves nothing. It does not 
purport to be either an invoice or a bill. It bears date New York 
September 17th without any year, it has no signature, no '*Dr.," 
and does not purport to charge any one. If it was a letter, it is cer- 
tainly incomplete. The complaint states that the sale was on Feb- 
ruary 19, 1894, while this paper has only the date September 17th. 
In his first statement of his conversation, Bobinson says Kaldenberg 
said the bill did not belong to him, but he would pay it; in his sec- 
ond version he says Kaldenberg said the bill did belong to him per- 
sonally and he would pay it. He did pay, Robinson says, a company 
bill, but not this one, because he had no money. But the company 
was under a receivership, and paid only 2 per cent, dividend. Noth- 
ing would seem more improbable than that Kaldenberg should pay 
the bill of a defunct company and leave his own unpaid. 

In Law y. Merrills, 6 Wend. 268, 277, the chancellor observes: 

"Evidence to establish a fact by the confession of the party, should always 
be scrutinized and received with caution as It Is the most dangerous evidence 
that can be admitted In a court of Justice and the most liable to abuse.** 
1 Greenl. Ev. S 200; Borland v. Zlttlosen (D. C.) 27 Fed. 131, 134. 

Now that parties are witnesses on their own behalf, contradic- 
tions as to such conversations are of daily occurrence, and the dis- 
trust of such evidence when denied and uncorroborated is none the 
less. The fact that Kaldenberg was not in business for himself 
after the company's failure in 1893, and was in the hospital for 
some months as he states, coupled with Kaldenberg's explicit de^ 
nial of this alleged debt, and the failure of Yassas Freres to prove 
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any request or order for the goods, or any copy of any contempo- 
raneous invoice, bill, or letter, satisfies me that whatever Mr. Robin- 
son may have thought or understood, there was never any individual 
debt of the bankrupt for these goods, and that the claim should be 
rejected. 



In re ST. JOHN. 

(District Court, N. D. New York. November 28, 1900.) 

No. 1,614. 

Bankruptcy— Assets— Vested Remainder. 

Where a will bequeathed a sum to trustees, with directions to apply the 
income for the benefit of a daughter of the testator during |ier life, the 
principal on her death to be divided between her children if she should 
leave any surviving her, and, if not, between the testator's two sons, who 
were named, the interest taken by the sons in the trust fund, under the 
statutes of New York, as construed by its courts, was a vested remainder, 
which was alienable; and, on the bankruptcy of one of the sons while the 
life estate was still outstanding, his interest in the fund passed to his trus- 
tee, as assets, under Bankr. Act 18d8, 9 70a, d. 5. 

In Bankruptcy. Appeal from an order of the referee directing 
sale of asset. 
The following is the opinion of Referee R. A. Gunnison: 

This matter comes up on the petition of Thomas J. Mangan, Esq., the trustee 
herein, asking '*to be allowed and authorized to make sale by auction" of a cer- 
tain alleged asset of the bankrupt. Upon this petition an order was made, di- 
recting the creditors and all persons in interest to show cause before me on 
the 16th day of April, 1900, why the prayer of the petitioner should not be 
granted. On the return day of the order, the bankrupt appeared by attorney 
and filed an answer to the petition of the trustee, denying certain allegations 
in said petition. A statement of facts was finally agreed upon. The argu- 
ments were heard and briefs filed. 

Some years prior to the adjudication of Nelson A. St. John as a bankrupt, 
Vincent St. John died, leaving a daughter, Julia Gronin, and two sons, Lewis 
E. St. John and Nelson A. St John, this bankrupt, him surviving. The will of 
Vincent St. John, the father of this bankrupt, contained, among other pro- 
visions, the following: "Third. I give, bequeath, and devise unto my executors 
hereinafter named the sum of $10,000 in trust, to be safely invested in either 
United States bonds, or bonds of the state of New York or of the city of Bing- 
hamton, or upon bonds secured by mortgages which are first liens upon im- 
proved real estate lying in the state of New York, worth double the amount so 
Invested, besides buildings, bearing lawful interest, payable annually or semi- 
annually; and the interest or Income derived from such investment (or such 
portions of such income as they shall deem necessary for her maintenance and 
support) they shall pay over semiannually to my daughter, Julia. I also devise 
and bequeath to my said executors in trust the sum of $500, which I direct 
them to apply for the sole use and benefit of my said daughter, Julia, In such 
manner and at such times as they, in their discretion, may deem proper and 
necessary. At the decease of my said daughter, leaving a child or children 
her surviving, I give said sum of $10,000 and any imexpended balance herein 
bequeathed, for the benefit of my said daughter Julia, to such child or children 
in equal shares. In case of the decease of my said daughter, Julia, leaving no 
child or children, I give and bequeath said sum of $10,000 and said unexpended 
balance before mentioned, if any, to my two sons, Lewis E. St John and Nel- 
son A. St John, share and share alike." 

It is contended by the trustee herein that under the last sentence of the 
third clause of the will of Vincent St. John, deceased, quoted aboYCi Nelson A. 
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St. John, this bankrupt, took an Interest in the said $10,000 of his father's es- 
tate, which by section 70, sobd. "a," cL 5, Bankr. Act 1898, became, on his ad- 
judication as a bankrupt, a part of his estate in bankruptcy, and as such the 
title thereto passed to the trustee of said estate upon the appointment and 
qualification of said trustee. In other words, the trustee claims that the bank- 
rupt's interest under that sentence is an estate alienable under the statutes of 
the state of New York, whether the interest of said St. John be a vested or a 
contingent remainder. On the other hand, the bankrupt contends that, under 
said sentence and clause of his father's will, whatever interest may have come 
to him was not alienable; that his interest therein is a contingent remainder, 
dependent upon two contingencies: (1) As to whether his sister, Jiilla Cronih, 
the beneficiary under the trust created in said clause, shall leave a child or 
children surviving on her decease; and (2) upon his (the bankrupt's) surviving 
nis sister, the said Julia Cronin; and that unless she dies without leaving child 
or children, and before his death, he cannot receive any benefit from such be- 
quest, and that this bequest is such a contingent remainder that it cannot be 
liable for his debts, and is in no way liable under the bankruptcy laws, and 
cannot be taken, sold, or applied towards the payment of the creditors of this 
bankrupt 

The facts in relation to Julia Cronin, this beneficiary, are that she is now 
living, at the age of 58 years. She is married and has no living children, nor 
has she ever had a child. On his argument the bankrupt's attorney laid some 
stress upon the possible adoption of a child by Julia Cronin. The question of 
adoption will be considered later. 

The sole question to be determined In this matter is, had Nelson A. St. John, 
this bankrupt, at the time of his adjudication in bankruptcy, such an Interest 
in the $10,000 bequeathed by Vincent St. John, and now held in trust for Julia 
Cronin, as, under section 70, stibd. "a," cl. 5, of the act of bankruptcy would 
pass to the trustee as an asset of his estate? If the interest of Nelson A. St. 
John under the will of Vincent St. John is one which prior to the filing of his 
petition he could by any means have transferred, or which might have been 
levied upon and sold under judicial process against him, then it becomes a part 
of the estate, and upon the appointment and qualification of a trustee the title 
thereto at once vests In said trustee. In order to determine the nature of the 
interest of Nelson A. St. John herein, we must resort to the definitions in the 
statutes of New York state. In the personal property law of New York state 
it Is provided: "In all other respects, limitations of future or contingent inter- 
ests In personal property shall be subject to the rples prescribed in the first 
chapter of this act In relation to future estates in lands." 2 Rev. St. N. Y. 
(Banks & Bro.) p. 1857, c. 4. tit. 4, § 2. 

The bankrupt's first contention, that the interest of Vincent St. John In this 
matter Is a contingent interest, subject to be devested by the decease of Julia 
Cronin, leaving child or children her surviving, may be, and possibly Is, sound. 
As to whether It Is or is not a contingent interest will be discussed hereafter. 
The bankrupt urges the possibility of the adoption of a child by Julia Cronin, 
and that the survival of Julia Cronin by such adopted child would devest the 
bankrupt of any interest he might have under the law. Such a contingency is 
at once disposed of by the statutes of this state, which provide: "But as re- 
spects the passing and limitations whether of real or personal property de- 
pendent under the provisions of any instrument on the foster parent dying 
without heirs, the minor child is not deemed the child of the foster parent so 
as to defeat the rights of remaindermen." 5 Rev. St. (Banks & Bro.) p. 323; 
Laws 1896, c. 272, § 64. The adoption of a child by Julia Cronin would in no 
way affect the interest of Nelson A. St. John. The only contingency that could 
affect his interest would be the survival of a child bom of Julia Cronin. 

The bankrupt's second contention, that he must survive Mrs. Cronin before he 
can receive any benefit from such bequest, is as unsound as is that as to the adop- 
tion of a child. The same question was raised in Roosa v. Harrington, reported 
in 31 Misc. Rep. at page 529, 65 N. Y. Supp. 601. The provisions of the will in 
the case above cited were similar, if not Identical, with those herein. Latham 
Cornell died, leaving a will in which he provides a trust fund for the use of his 
grandson, Charles W. Cornell, during his natural life, and that, on death of 
said Charles without issue sui*viving, the trustees were directed "to pay said 
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principal [I. e. the trust fund] on b!s death to my said son, William W. Cornell, 
and mysajd daughter, Sarah E. Harrington, to be equally divided among them." 
It win be noted that the provisions of the two wills are almost Identical. The 
son, William W. Cornell, died intestate, leaving no widow or children; the 
daughter, Sarah E. Harrington, died, leavmg a will and three children. The 
grandson, Charles W. Cornell, died, leaving no widow or issue. The matter 
comes up in two actions,— one brought by the trustee for an accounting and 
distribution of the trust funds in his bands; the second by the widow of the 
testator, asking for a Judicial construction of the will, and for the payment to 
her of one-third of the personalty. The judge says: "The fundamental ques- 
tion presented for determination under this will Is whether the gift to the son, 
William W. Cornell, and to the daughter, Sarah B. Harrington, upon the ter- 
mination of the trust estate for the benefit of Charles W. Cornell, Is a gift to 
take effect in the future, or did it vest in the son and daughter at the death 
of the testator?" The authorities need not be cited in support of the well- 
settled general propositions that In the construction of wills the law favors 
vesting and disfavors intestacy. The same situation would be presented 
here, were Nelson A. St. John and his brother, Lewis E. St John, to die before 
their sister, the beneficiary, and the same condition as to the intestacy of Vin- 
cent St. John would arise, so that in respect to this matter the opinion in Roosa 
V. Harrington, above cited, is on all fours. Judge Chester, after carefully con- 
sidering the Revised Statutes, as re-enacted in the real property law, holds: 
"These future estates vested in William W. and Sarah E. at the death of the 
testator." 

The bankrupt also cites In support of his contention that "his interest can- 
not be liable for his debts, and is in no way liable under the bankruptcy laws, 
and cannot be taken and sold or applied towards the payment of the creditors 
of this bankrupt," the case of In re Hoadley, 3 Am. Bankr. R. 780, 101 Fed. 233. 
which is the only decision on this question under the present law which I have 
been able to find. The case is somewhat similar to the one under consideration, 
but differs from it because the bequest considered therein was uncertain as to 
the person or persons who -are to take. In that case all bequests are to a class 
yet undetermined; that is, to the heirs. In the case under consideration the 
persons who would take on the determination of the precedent estate are 
named. The trustee in the Hoadley Oase cites many of the cases cited by the 
trustee herein, in support of his position, and Judge Brown, in determining the 
case, says: "In the other case above cited, that is, the case cited by the trustee, 
the persons to ultimately take were named in the will. There was no uncer- 
tainty as to the person; but only as to the event which might defeat their 
right They were regarded, therefore, as having a present right or Interest 
in a future, expectant estate, which by the said statute is devisable and alien- 
able." That is the exact condition of affairs here. The persons who are to 
take ultimately are named in the will. There is no uncertainty as to them, 
but only as to the event which may defeat their right They have, therefore, 
a present right or interest therein. Judge Brown concludes: "Upon the view, 
therefore, that the testators here Intended no present gift of any estate or in- 
terest In expectancy or otherwise to pass to either of the bankrupts, and none 
until the death of the beneficiaries for life, and then only to persons then liv- 
ing, that until then the trustees under the will held the entire estate, and that 
until then the bankrupts have no interest capable of being devised or aliened. 
The report is confirmed. And the application of the trustee in bankruptcy is 
denied." I think it will be evident that the decision of Judge Brown is based 
upon terms of a will entirely different from those in this case. Under the will 
here considered, the point urged by the trustee is, first, that the Interest of 
Nelson A. St John vested upon the death of the testator. Under the common 
law of this state and the cases thereunder decided prior to the adoption of the 
Revised Statutes, there was much uncertainty and confusion upon the subject 
of vested and contingent remainders, and many of the cases cited by the bank- 
rupt are of that kind. It was the purpose of the revision of the statutes of 
this state to avoid this uncertainty and conf usiob, and, to that end, vested and 
contingent remainders were carefully and explicitly defined. Judge Wood- 
ruff, in discussing this question, says: "In my opinion, they have defined a 
vested remainder in terms which do fully avoid much of the uncertainty in 
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which the subject waa before involved." Moore ▼. Llttel, 41 N. Y. 08. "The 
estates as respects the time of their enjoyment are divided into estates in pos- 
session and into estates in expectancy." Laws 1896, c. 547, fi 25; 6 Bev. St. 
(Banks & Bro.) p. 3548. 

The interest of Nelson St John in this bequest, whatever it may be, is an 
expectant estate, and, by section 26 of the laws above cited, such estates are 
divided into future estates and reversions. By section 27, *'A future estate is 
an estate limited to commence in possession at a future day, either without 
the Intervention of a precedent estate or on the determination by lapse of time, 
or otherwise of a precedent estate, created at the same time." It Is plain 
that St. John's interest is a future estate, limited to commence in possession 
at a future time, on the determination by death of the estate of Julia Cronin, 
and on the contingency that she die without child or children surviving. Sec- 
tion 28: "Where a future estate is dependent on a precedent estate. It may be 
termed a remainder." Section 30 holds a remainder vested "where there is a 
person in being who would have an immediate right to the possession of the 
property on the determination of all the intermediate or precedent estates. 
It is contingent while the person to whom or the event on which It is lim- 
ited to take effect remains uncertain." Nelson St. John is the person in being 
who would have an Immediate right to the possession of the property on the 
determination of all the intermediate or precedent estates. That Is, if Julia 
Cronin were to die at this moment, Nelson St. John, this bankrupt, is the per- 
son in being who would have the immediate right to the possession of this 
property. Judge Woodruff, in Moore v. Littel, above cited, after commenting 
upon the definitions of vested remainder, continues: "It is now true that if 
there be a person in being of whom it can be positively averred that, if the 
estate for life were now to cease, he would have an immediate right of pos- 
session, he has a vested remainder, and notwithstanding subsequent events 
may defeat it, the operation of the statute Itself Is to make them subsequent 
conditions." Again he says: "But here suppose that the one sole condition, to 
wit, the determination of the precedent estate, is all that is necessary to 
entitle a person in esse to take. It is not denied that such person has a vested 
remainder. Why, then, if the precedent estate can only be determined by 
the death of the life tenant, and by that death the heirship Is alike also deter- 
mined, is not the statute definition in all respects satisfied? It makes the pre- 
cise case described, and I deny the right to interpolate qualifications drawn 
from the refined reasoning of cases or text-books prior to the statute to limit 
the operation by its, plain terms." Further on, he says: "Without enlarging 
further, the statute, rejecting technical expressions and phrases heretofore 
employed, meant, by 'person,' Just what it expresses^ and no more. 'When 
there is a person in being,' means when you can point to a human being, man, 
wonuLn or child; 'and who would have an immediate right to the possession 
of the lands upon the ceasing of a precedent interest,' means that if you can 
point to a man, woman, or child who, if the life estate should now cease, 
would, eo instante et ipso facto, have an immediate right of possession, then 
the remainder is vested, and by necessary consequence all contingencies which 
may operate to defeat the right of possession are to operate, and only to 
operate, as conditions subsequent." In support of this view, he quotes later 
CSiancellor Walworth in Lawrence v. Bayard, 7 Paige, 75, who says, among 
other things: "It is the present capacity of the individual to take the remain- 
der in possession, if the particular estate should immediately determine, which 
vests the remainder in interest, and not the absolute certainty that such 
remainder will ever in fact become vested in possession in him." Also, Meade 
v. Mitchell, 17 N. Y. 210. I quote extensively from the opinion of Judge Wood- 
ruff, because this is the case establishing the construction of this section of 
the statute, and has been repeatedly cited and concurred In by the courts of 
this state. See Campbell v. Stokes, 142 N. Y, 23, 36 N. B. 811; Levy v. Levy, 
79 Hun. 200, 29 N. Y. Supp. 384; Mullarky v. SuUivan, 63 Hun, 156, 17 N. Y. 
Supp. 715; Nelson v. Russell, 135 N. Y. 137, 31 N. E. 1008. This construction 
seems to me to be a fair and reasonable one. And on the strength of it and 
the other cases above cited, I have reached the conclusion that the interest 
of Nelson A. St John in his fatiier's bequest is a vested remainder, and it nee- 
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essariiy follows that as snch It Is alienable, and becomes a part of the bank- 
ruptcy estate, the title to which is vested in the trustee. 

But what if we talie the view of the bankrupt, that it is a contingent re- 
mainder? Let us again refer to the statutes of this state. If a contingent re- 
mainder, then it is a future expectant estate, under Laws 1896, c, 547, §§ 
25-27; but a future expectant estate is "descendible, devisable and alienable 
in the same manner as an estate in possession/' Id. § 49; 5 Rev. St. (Banks 
& Bro.) p. 355Z If this be true, and I can see no reason why soch a construc- 
tion is not sound, taken upon the bankrupt's own contention that his Interest 
is a contingent remainder. It is alienable, and as such becomes a part of his 
estate in bankruptcy. Judge Woodruff, in Moore v. littel, above referred to, 
in considering this phase of the question, determines that the interest, If a 
contingent remainder, is alienable, and this view, while not concurred in by 
the entire court, is sustained by a majority, and is cited as the leading case 
in this state upon that point. See Ham v. Van Orden, 84 N. Y. 269; Griffin v. 
Shepard, 124 N. Y. 74, 26 N. E. 339. The bankrupt has dted numerous cases 
holding that the bequest is a contingency, with futurity aimexed. It seems 
to me, after a careful examination of these cases, that the conclusions arrived 
at therein are based upon what Judge Woodruff termed "qualifications drawn 
from refined reasoning," and to which he "denies the right to limit the opera- 
tion of the plain terms of the statute." I have arrived at these conclusions 
after no little study, and not without considerable doubt as to the correctness 
of my reasoning. However, I am of the opinion that the interest of Nelson 
A. St. John is alienable, and that it is a part of his estate, no matter how 
undesirable an asset it may be, and that as such the trustee should take 
possession of it, and sell it for the benefit of the creditors. Let an order be 
made, directing the trustee to take possession of and sell, i^on due notice to 
creditors and all parties in interest herein, all the interest of Nelson A. St. 
John, this bankrupt, under and by virtue of the bequest to him made under 
the last sentence of the third clause of the will of Vincent St John, deceased. 

Thomas J. Mangan, for trustee, in pro. "pev. 
Carver & Deyo, for Susquehanna Val. Bank. 
E. C. Moody, for bankrupt. 

Newell & Hennessey, for First Nat. Bank, F. B. Newell, and W. W. 
Newell, executors. 

COXE, District Judge. I have examined with care the question 
involved and concur with the referee that the interest of the bank- 
rupt in the bequest of f 10,000 provided for by the third clause of the 
will of his father, Vincent St. John, passed to the trustee in bank- 
ruptcy, pursuant to section 70, subd. a, cl. 5, Bankr. Act. Although 
I incline to the opinion that the referee is correct in holding that the 
interest in question is an alienable vested remainder, it is unnecessary 
to characterize it further than property which, prior to the filing of 
the petition, the bankrupt could have transferred, or which might 
have been levied upon and sold under judicial process against him. 
It follows that the court will hardly be justified in closing up the 
estate with this interest outstanding. Even were there more doubt 
regarding the question, the safer course for the trustee is to dispose 
of his interest by a sale. The fact that the possession of the estate 
depends upon a future contingency which may never happen, al- 
though it lessens materially the value of the estate, does not destroy 
its character as a vested interest which passed to the trustee, and 
which it is his duty to dispose of. The entire subject is so fully 
and clearly discussed in the opinion of the referee that further com- 
ment is unnecessary. The order appealed from is aflSrmed. 
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UNITBaD STATES T. AMBROSINL 

(District Court, N. D. niinois. October 27, 1809.) 

Iktbiuiax* Retbnub— Stamp Duties— Saloon Bonds. 

A bond executed to a state or municipality under the proTlslons of a 
statute or ordinance as a condition precedent to the Issuance of a saloon 
license is for the individual benefit of the applicant, and not an instru- 
mentality for the exercise of the functions of state or municipal govern- 
ment, and must be stamped, under the war revenue act of 18US. 

On Demurrer to Indictment. 

S. H. Bethea, for the United States. 
Levy Mayer, for defendant. 

SEAMAN, District Judge. The indictment charges the defend- 
ant on two counts for executing and issuing two bonds, respectively, 
without the revenue stamp required by the act of June 13, 1898; 
one being a bond to the people of the state of Illinois, as demanded 
by statute, for obtaining a license to keep a dramshop, and the other 
a bond to the city of Chicago, as required by ordinance of the city 
for like purpose. The contention on behalf of the defendant is two- 
fold: (1) ThSLt the bonds in question are exempt under the terms of 
this act of congress; and, (2) if included within the terms of this 
act of congress, the provision is unconstitutional in respect of such 
bonds as instrumentalities of the state and municipal government. 
I am of opinion that neither of these propositions is tenable. 

1. For the first contention, section 17 of the act is cited, but 
the exemption there provided relates exclusively to bonds and other 
instruments issued by the governmental authorities, and, with the 
utmost liberality of construction, are not applicable to bonds exe- 
cuted by individuals to the state or municipality for a license or 
other individual benefit. 

2. If the bonds can be regarded as necessary means or "instru- 
mentalities for the exercise of the functions of state or municipal 
government,'* as counsel insists, the second proposition is not with- 
out force. State v. Garton, 32 Ind. 1; Jones v. Keep's Estate, 19 
Wis. 369; Sayles v. Davis, 22 Wis. 225; Fifield v. Close, 15 Mich. 
505. But the business of saloon keeping is neither a governmental 
function nor essential to its administration, although good govern- 
ment may demand that the business be permitted only under regu- 
lations secured by bonds on the part of the applicant. The bond 
so exacted is a mere incident of the regulation. It is in no sense 
the act or obligation of the public or of a representative of the pub- 
lic, but is the applicant's individual undertaking to obtain a per- 
sonal privilege, and as such is certainly not an immune in respect 
of stamp duties required of other citizens executing personal bonds 
or obligations. Neither the state nor its administration is affected 
directly or indirectly by the tax so imposed, as the bond must be 
executed and stamped when tendered; and, if in any view an in- 
fltrumentality of the state, it becomes such only when fully executed. 
The motion to quash the indictment is overruled^ and an order will 
BO enter. 
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UNITED STATES T. LOGAN. 
(Circuit Court, D. Oregon. December 6, 1900.) 

1. iNDfANS— CaiMINAIi OkPBNSES— ASSAULT COMMITTBD ON RESERVATION. 

Under Act March 8, 1885 (23 Stat 885, § 9), which provides that an 
Indian committing any one of certain named crimes against the person or 
property of another Indian or other peison within the boundaries of any 
state and within the limits of any Indian reservation "shall be subject to 
the same laws, tried in the same courts, and in the same manner, and sub- 
ject to the same penalties as are all other persons committing any of the 
above crimes within the exclusive jurisdiction of the United States," an 
Indian who commits an assault with intent to kill upon another Indian on 
a reservation within a state is indictable therefor in a court of the United 
States, under Rev. St § 5346, which provides for the punishment of such 
crime when committed by any person **wlthin the admiralty jurisdiction 
of the United States and out of the jurisdiction of any pcurtlcular state." 

2. 8am K— Indictment. 

To bring a defendant within the provision of such two statutes* however, 
the Indictment must allege that he is an Indian. 
8. Same— Allottees of Lands— Status. 

The allotment of lands In severalty to an Indian on a reservation under 
Act Feb. 8, 1887, does not exempt him from the operation of regolations 
provided for the government of reservations, or from liability to proseca- 
tion for crime under their provisions* 

On Demurrer to Indictment. 

John H. Hall, for the United States. 

M. L. Pipes and B. F. Jones, for defendant. 

BELLINGER, District Judge. This is a demurrer to an indict- 
ment charging the defendant with having assaulted an Indian upon 
the Siletz Indian reservation, in this district, with intent to kill; 
the defendant being at the time armed with a dangerous weapon. It 
is stipulated that the defendant is an allottee in severalty of lands 
upon the reservation under the act of February 8, 1887. lie defend- 
ant demurs to the indictment upon the grounds: First, that the 
facts alleged and stipulated are not sufficient to constitute a crime; 
second, that the court has no jurisdiction of the crime charged. 

The statutes under which the indictment is found are as follows: 

Section 5346: "Every person who, upon the high seas, or In any arm of the 
sea, or in any river, haven, creek, basin, or bay, within the admiralty juris- 
diction of the United States, and out of the jurisdiction of any particular 
state, on board any vessel belonging in whole or part to the United States, or 
any citizen thereof, with a dangerous weapon, or with Intent to perpetrate any 
felony, commits an assault on another shall be punished by a fine of not more 
than three thousand dollars, and by Imprisonment at hard labor not more than 
three years." 

Section 9, Act March 8, 1885 (28 Stat. 885): "That immediately upon and 
after the date of the passage of this act all Indians, committing against 
the person or property of another Indian or other person any of the fol- 
lowing crimes, namely, murder, manslaughter, rape, assault with Intent to 
kill, arson, burglary, and larceny within any territory of the United States, 
and either within or without an Indian reservation, shall be subject there- 
for to the laws of such territory relating to said crimes, and shall be tried 
therefor in the same courts and in the same manner and shall be sub- 
ject to the same penalties as are all other persons charged with the corn- 
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mission of said crimes, respectively; and the said courts are hereby given 
jurisdiction In all such cases; and all such Indians committing any of the 
above crimes against the person or property of another Indian or other person 
within the boundaries of any state of the United States^ and within the limits 
of any Indian reservation, shall be subject to the same laws, tried In the same 
courts and in the same manner, and subject to the same penalties as are all 
other persons committing any of the above crimes within the exclusive juris- 
• dicUon of the United States." 

The question for decision turns upon the construction to be given 
to the last clause of the section just quoted: "And all such Indians 
committing any of the above crimes against the person or property of 
another Indian or other person within the boundaries of any state of 
the United States, and within the limits of any Indian reservation, 
shall be subject to the same laws, tried in the same courts and in the 
same manner, and subject to the same penalties as are all other per- 
sons committing any of the above crimes within the exclusive juris- 
diction of the United States." The crime charged is within the descrip- 
tion of "any of the above crimes," contained in the clause last quoted; 
and I am of the opinion that the offenses provided for in section 6346 
within the admiralty jurisdiction of the United States and out of the 
jurisdiction of any particular state are "within the exclusive juris- 
diction of the United States," within the meaning of the last clause 
of section 9 of the act of 1885, and that an Indian committing such 
an assault as is described in said section 9 is punishable as other per- 
sons are punished under section 5346 for the commission of like 
offenses. I am of the opinion, further, that the allotment of lands 
to the defendant does not take the case out of the jurisdiction of this 
court. The Indians affected by these allotments are still dependent 
communities. The lands allotted to them continue to be held by tht? 
United States, in trust for their benefit. The allottees are still sub- 
ject to the regulations provided for the government of Indian reser- 
vations. Notwithstanding the mandate of the act of congress de- 
claring them citizens, they are still minors in the eyes of the law, in- 
capable of disposing of the lands held by them, or even of leasing 
them without the consent of the reservation agent; and their de- 
pendence is still so complete that it is a crime to sell or give to them 
whisky or other intoxicants. The rights of the defendant as an 
allottee of land are not material. The question of jurisdiction is with 
reference to the place where the crime was committed, which must 
be "within the limits" of a reservation. Unless the allotment took 
this land out of the reservation limits, a thing beyond question and 
not contended for, the jurisdiction of the court is not affected by it. 
The demurrer must be sustained because of the omission of the 
pleader to allege that the defendant is an Indian. This omission is 
fatal. I have considered the other and -vital questions presented in 
the case, however, because these questions cannot be affected by 
another indictment. 
105F.-16 
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BROWN T. ZAUBITZ. 

(Circuit Court, S. D. New York. December 10, 1900.) 

L Patents— Prior Use — Evidbncb. 

The defense of prior use, to defeat a patent, must be established 
beyond a reasonable doubt; and oral testimony, unsupported by patents, 
or exhibits, which is contrary to the probabilities, under the circumstan- 
ces shown, and Inconsistent with previous statements and representa- 
tions made by the alleged prior user. Is Insufficient 
8. Bamb—Infrinobmemt— Pyrometers. 

The Brown patent. No. 4^,245, for an improTement In pyrometers, was 
not anticipated, and Is valid; also, hdd infringed a£ to claims 1, 2, and 6^ 

In Equity. Suit for infringement of patent. On final hearing. 

Joseph C. Fraley and C. V. Edwards, for complainant, 
Lemuel Skidmore and Eugene K. Sackett, for defendant 

COXE, District Judge. This is an equity action for the infringe- 
ment of letters patent, No. 494,245, granted to the complainant 
March 28, 1893, for an improvement in pyrometers. The application 
was filed April 19, 1892'. The novel feature of the patent consists 
of the introduction of a platinum expansion strip, V-shaped in cross 
section. As there is a second action pending between these parties 
upon another patent the instrument now under consideration may, 
for convenience, be designated as the platinum pyrometer. 

The only defense which demands serious consideration is that of 
prior use. The rule applicable to this defense is as axiomatic as a 
similar rule of the criminal law, and yet, in approaching its considera- 
tion, it is always well to remember that it is a defense which must . 
be established beyond a reasonable doubt. In order to reject the 
defense it is not necessary for the court to find the testimony in its 
support to be false; it is enough that the court is unable to say, with 
reasonable certainty, that it is true. If there be a fair doubt as to its 
verity the defense falls and the patent stands. Because of the high 
character of proof required it is a defense that seldom succeeds. If 
a fiaw exists of sufficient magnitude to admit of an honest doubt the 
entire structure must be condemned as unsafe. "Oral testimony," 
says the supreme court, "unsupported by patents or exhibits, tending 
to show prior use of a device regularly patented, is, in the nature of 
the case, open to grave suspicion." Deering v. Harvesting Works, 
155 U. S. 286, 300, 15 Sup. Ct. 118, 39 L. Ed. 153. The question, then, 
is, did the defendant manufacture and sell the identical instrument 
covered by the patent prior to the date of the invention, which, in the 
absence of other proof, is agreed upon as of the date of filing the ap- 
plication, April 19, 1892? The defendant testifies that he com- 
menced making pyrometers, similar in all material details to the in- 
fringing instrument, in the year 1886, and that he has made and sold 
them since that date, A number of witnesses have been called whose 
testimony tends to corroborate the defendant. Which of the parties 
to this action is the inventor of the platinum pyrometer? The com- 
plainant is 65 years of age. He is a mechanical engineer and has 
been since 1859. He became interested in pyrometers 35 years ago 
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and has been dealing in them ever since. In 1869 he obtained a pat- 
ent for improvements in pyrometers and has received several other 
similar patents. In short, it may be said that both practically and 
theoretically no man in the United States is better acquainted with 
the art than is he. , Tiie defendant is 49 years of age and is a native 
of Germany, where he was a mechanical instrument maker and also 
a soldier in the German army. He was wounded at Gravelotte in 
1870. In 1871 he came to this country to reside permanently. He 
was then 20 years of age. He worked for others until 1881 when he 
commenced business for himself in a small way and has so continued 
ever since. In 1881 he solicited work from the complainant and con- 
tinued to do work for him until 1892, chiefly upon an instrument 
known as the portable pyrometer. He seems to have been a metallur- 
gist of some skill and a competent machinist; but that he possessed 
a very moderate comprehension of the scientific side of the art re- 
lating to the construction of pyrometers, is manifest from his testi- 
mony. As the two men appear upon the record there can be no 
question that the complainant would be selected by any intelligent 
tribunal as more likely than the defendant to develop inventive 
genius. The presumptions are all in his favor. His intellectual and 
scientific attainments, his thorough knowledge of the art and his long 
and presumably honest business career, not only indicate that he was 
capable of developing the inventive faculty but also that he was in- 
capable of seizing the fruits of another's labor and attempting by a 
false oath to secure a patent to which he was not entitled. And yet, 
if it be true that the defendant made the platinum pyrometer in 1886 
it is not easy to see how the complainant can answer these accusa- 
tions successfully. The improvement in question is not hidden in 
a tube, it is open to view and would certainly have attracted the 
attention of the complainant if it had been on the market since 1886. 
It is difficult to imagine that two men, without each other's knowl- 
edge, could not only conceive such an improvement but embody it in 
almost identical structures. It must be concluded either that the de- 
fendant copied from the complainant or vice versa. If, then, the 
complainant made oath in 1892, that he was the first inventor of a 
device which the defendant had made and put on the market six 
years before, it is clear that he can no longer be regarded as an in- 
genious inventor, but only as a mendacious swindler and a simpleton 
as well; for no man in his senses would attempt to patent a device 
which had been in public use for six years. The complainant in his 
past life has never shown the slightest disposition to appropriate the 
fruits of another's industry and genius. Unfortunately, however, 
this is not true of the defendant. In his circulars and catalogues 
published in 1892 are found exact copies of complainant's pictures of 
his. pyrometers. Subsequently to April, 1895, defendant published a 
catalogue describing the instruments which he manufactured and 
sold. T^e date is indisputably fixed by the fact that the catalogue 
refers, on page 6, to the "Tinning and Galvanizing Pyrometer,^' as 
'^Latest Improved, April, 1895." On the next page, although he had 
issued several previous catalogues, he describes for the first time, 
"A Platinum Portable Pyrometer," and illustrates it by a cut taken 
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bodily from Pig. 4 of the complainant's patent, which, it will be re- 
membered, was made public March 28, 1893. He refers to the plat- 
inum pyrometer as "this newly constructed instrument" and in a 
letter, dated December 15, 1896, he refers to it as of "January, 
1895." Two months afterwards he writes another letter offering his 
platinum pyrometer at "a special price for advertisement only." 
These printed declarations of the defendant demonstrate two facts, 
first, that he did not scruple to appropriate the complainant's prop- 
erty; ajid, second, that he had not been making and selling for nine 
years a pyrometer, which he described for the first time in 1895 as 
"newly constructed." No platinum pyrometer sold by the defendant 
prior to the complainant's invention has been produced. This omis- 
sion is certainly suggestive in view of the defendant's testimony 
that he has been manufacturing and selling them in large numbers 
since 1886. In the language of the supreme court, supra, the case 
is "unsupported by patents or exhibits tending to show prior use." 
The defendant has called eight witnesses to corroborate his state- 
ments. They were examined in 1898 and testified regarding matters 
which transpired from five to eleven years before. The general 
course of the examination was to place in their hands the infringing 
pyrometer and ask them to compare it with the. pyrometers which 
they saw eight, nine or ten years previous. It is unnecessary to dis- 
cuss this testimony in detail. Some of the witnesses were positive 
that the earlier pyrometers were identical in all essential particulars, 
others thought them similar, and others still thought them the same 
to the best of their knowledge. There is no doubt, however, that this 
testimony if true anticipates the patent. The difficulty is that the 
court is unable to accept it as true. The supreme court had the same 
situation to deal with in the Telephone Cases, except that there the 
alleged anticipation was established by testimony infinitely stronger 
than that produced here. In rejecting it the court said: 

"We do not doubt that Draubaugh may have conceived the Idea that 
speech could be transmitted to a distance by means of electricity and that he 
was experimenting upon that subject, but to hold that he had discovered the 
art of doing it before BeU did would be to construe testimony without regard 
to 'the ordinary laws which govern human conduct'" Telephone Gases, 126 
U. S. 567. 8 Sup. Ct 778. 31 L. Ed. 863. 

It is not necessary to denounce these witnesses as perjurers. A 
much more demulcent and charitable view is that they are mistaken 
either as to the details of the pyrometer which they saw, or the time 
when they saw it. The desire to aid a friend, the actual presence of 
the infringing pyrometer, and the assurance of the defendant that 
the prior pyrometers were like it in structure may have encouraged 
imagination to encroach upon the domain of fact; but this is a condi- 
tion frequently encountered in patent causes. The witnesses may 
honestly have thought that they saw the platinum strip in a pyrom- 
eter made by the defendant prior to 1892. They are in all prob- 
ability mistaken, but at least, there is a doubt about it and this doubt 
destroys the force of the defense. 

The syllogism is a simple one. If the defendant never made a plat- 
inum pyrometer prior to 1892 his witnesses could not have seen one. 
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The defendant's surroundings, course of conduct and printed declara- 
tions demonstrate with almost absolute certainty that he could not 
have made such a pyrometer. Therefore the convincing evidence re- 
quired to establish the defense of prior use is necessarily wanting. 
The court does not overlook the fact that the defendant's evidence 
is directly controverted by two witnesses who worked for him dur- 
ing the period in question and that it is indirectly controverted by the 
complainant, who was frequently in defendant's shop and saw no 
platinum pyrometer. There is also evidence that the Franklin Insti- 
tute awarded the complainant a gold medal in 1896 for his inventions, 
the platinum pyrometer being one. It is argued with some force that 
it is a fair inference that such an award could only have been made 
after the institute was convinced by investigation that the complain- 
ant was the true inventor. But all this evidence is open to criticism. 
Some of it to the same criticism which is urged against the defend- 
ant's testimony. The two witnesses referred to are not wholly dis- 
interested and are testifying regarding events which took place long 
ago. The court prefers to rest the decision mainly upon the defend- 
ant's own declarations that his platinum pyrometer was constructed 
two years after the date of the complainant's patent. Infringement 
of claims 1, 2 and 5 is proved beyond dispute. Infringement of 
claim 6 is not asserted. No other question is presented which re- 
quires consideration. The complainant is entitled to the usual de- 
cree; 



BROWN V. ZAUBITZ. 

(Circuit Court, S. D. New York. December 10, 1900.) 

Patents— Pbior Use— Ptkombters. 

The Brown patent, No. 520,875, for improvements In pyrometers, the 
essential feature of which is a compensating stem, made of alternating 
sections of iron and brass, hdd void for prior nse, on evidence showing 
beyond a reasonable doubt that exhibits produced in court, and contain- 
ing all the elements of the infringing article, had been made and sold 
by defendant several years before the date of the aUeged invention by 
the patentee. 

In Equity. Suit for infringement of patent. On final hearing. 

Joseph 0. Fraley and C. V. Edwards, for complainant. 
Lemuel Skidmore and Eugene K. Backett, for defendant. 

COXE, District Judge. This is an equity action for the infringe- 
ment of letters patent, No. 520,875, granted to the complainant June 
5, 1894, for an improvement in pyrometers. The claims involved are 
the first, second and fourth. The principal improvement relates to 
an outside expansion tube having an inside bar and a sliding rod, 
the rod being proportioned in its expansion per degree of heat in ex- 
cess of that of the tube inclosing it. The rod is composed of alternat- 
ing sections of iron and brass fastened together and rests upon a bar 
of graphite at the bottom of the tube, the lower end of the tube be- 
ing closed. The rod is provided with guides to facilitate its move- 
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ment in the tube. The upper end of the tube is open to. enable the 
composite rod to connect with the indicating mechanism in the head 
of the pyrometer. It is upon the introduction of this rod, composed 
of alternating sections of iron and brass, and resting upon a bar of 
plumbago-ware or other material, which expands less than the tube, 
that the claim of invention rests. For convenience the instrument 
now under consideration will be termed the compensating stem py- 
rometer. The application for the patent was filed Septeml^r 6, 1893. 
This date, in the absence of other testimony, is agreed upon as the 
date of the complainant's alleged invention. . The defense is that the 
defendant, since 1881, has made and sold a large number of instru- 
ments identical in all essential features with the complainant's py- 
rometer. The situation is in many of its aspects similar to that found 
in the platinum pyrometer case and it is unnecessary to repeat what 
was there said. It must, however, be conceded that the proof of 
prior use is infinitely stronger and that many of the criticisms in the 
former case have no application to the evidence here. Some of the 
important points of difference may be briefly summarized as follows: 

First: The time during which it is asserted that defendant made 
and sold anticipating instruments extends over a period of 12 years 
or twice the period of the former case. 

Second: The defense is sustained by 11 witnesses, some of them 
wholly disinterested and apparently men of high character and in- 
telligence. 

Third: Two pyrometers having the expansion rod of the patent 
and which were purchased long prior to the application for the pat- 
ent are actually in evidence, their identity being established by the 
purchasers, who are men whose character is above reproach. In 
short, the "oral testimony" is supported by "exhibits tending to show 
prior use." 

Fourth: There is no positive and direct declaration by the defend- 
ant, as in the prior case, that the improvement was made subse- 
quent to 1895. There are statements on page 6 of catalogue No. 
4 from which such an inference may be drawn, but it is not the abso- 
lute demonstration found upon page 7. The illustrative diagram is 
similar to those found in previous catalogues and does not show the 
expansion rod. There is nothing in the statement on page 7 abso- 
lutely incompatible with the previous use of the compensating stem 
as stated by the witnesses. 

Fifth: The improvement in controversy is hidden from view and 
cannot be examined without dismembering the instrument. The 
complainant may have seen pyrometers having the composite rod 
without knowing what the tube contained. In reaching e. conclusion 
favorable to the defendant it is not, therefore, necessary to charge 
the complainant with bad faith, as in the other case, where the plati- 
num strip was in plain sight, and must have attracted his attention 
when he visited the defendant's shop, had it been on exhibition there. 

Sixth: The nature of the improvement is such that it is not 
impossible that two mechanicians might have adopted it independent- 
ly of each other. The complainant's witness Byan testifies that the 
defendant made pyrometers with the expansion rod resting on a bar 
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of graphite, and also that he made pyrometers with a combination 
stem which he describes as follows: 

*'A half-inch iron pipe outside, with a plug screwed at the bottom and a 
portion of the interior stem was made either of copper or brass, and the top 
of it was connected with an Iron pipe, a nipple Joining both together to 
secure them fast" The length of the sections of the interior stem "depend 
how deeply it was inserted in the heat If it was to be immersed twelve inches 
in the heat the brass or copper was twelve Inches long." 

Ooncededly^ then, the defendant was familiar with the use of 
graphite and of an. expansion rod made of iron and brass. CRie step 
from these to the construction of the infringing instrument was not 
an nnnatnral one. It surely required no disintegration of brain 
tissue to accomplish the^ task and it may well be doubted whether 
invention can be based upon the change from the prior art, as Byan 
describes it, to the device of the patent. The complainant concedes 
it to be ^'a minor invention addressed to the improvement of an ex- 
isting instrument." It is enough, however, for the present discussion 
'that the defendant was fully competent to make the change, and 
there are no conclusive presumptions, as in the other case, against 
his having done so. 

Enough has been said to indicate the lines of dei)arture between 
the two cases and to demonstrate that the defense in the case now in 
hand is much stronger and the complainant's reply to it much weaker 
than in the former case. Eleven witnesses of intelligence and char- 
acter testify to a great number of instances of prior use in circum- 
stances which make it almost impossible for them to be in error. It 
is true that the court has found that eight of these witnesses were 
mistaken regarding the prior use of the platinum pyrometer, but, as 
before stated, this conclusion was mainly based upon two considera- 
tions lacking here, namely, the failure to produce exhibits and the 
unanswerable statements of the defendant that his platmum pyrom- 
eter was produced after the date of the patent. It is unnecessary 
to analyze the testimony of these witnesses, but two of them, Neu- 
beck and Somers, require more than a passing comment. Mr. Neu- 
beck is engaged in manufacturing and selling mechanical, scientific 
and optical instruments on Twenty-Third street, New York. In 1890 
he purchased of the defendant a pyrometer with a short stem to fit 
his show case and he has had it in his possession ever since. The year 
is fixed by a bill dated August 28, 1890, which is not only identified 
by Neubeck and the defendant, but bears on its face persuasive evi- 
dence that it refers to the pyrometer in question. It is for "1 com- 
bination stem pyrometer latest improved reg. 1400° F. 18.00." The 
pyrometer was produced in court and offered in evidence. It is a 
^'combination stem pyrometer" and registers 1,400°. Uipon being 
taken apart in court it was found to contain all the elements of the 
infringing exhibit. • As to one of the exhibits produced by the defend- 
ant it was admitted at the argument that it contained every essential 
feature of the patented structure, and it is the recollection of the 
court that the admission applied to both exhibits, leaving only the 
date of their construction in dispute. An attempt was made upon 
cross-examination to show that the witness had purchased other 
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pyrometers of the defendant and that the bill may have referred to 
one of these, but the attempt failed. In smnmarizing this branch of 
the argument the complainant's brief says, 

*'As Zaubitz has undoubtedly been making this infringing device since the 
year 1895» and as the witness admits that he has sold them since that date, 
how easy It is to simply attach the biU of August 28» 1890, to the instrument 
now produced and make a perfect story." 

But this supposition overlooks the unquestioned fact that the 
pyrometer was in Neubeck's store in Nassau street, and was made ex- 
pressly to fit a show case which he had in that store, and that he 
moved from Nassau street to Twenty-Third street in 1893 or 1894. 
No impartial person can read Neubeck's testimony and not be con- 
vinced that he had this pyrometer in his shpw case long prior to Sep- 
tember, 1893. 

The other witness is Daniel M. Somers. Mr. Somers is a mechan- 
ical engineer and a manufacturer of metal goods. He has had a 
lifelong experience in the business. In 1892 he started the manu- 
facture of tin plate and needed to use pyrometers. He found the de- 
fendant through the business directory and purchased three pyrom- 
eters of him. The bill is dated March 17, 1892, and the check which 
paid the bill is dated April 26, 1892. One of these was a horizontal 
pyrometer, which, on being tested, was found to be useless and was 
returned to the defendant who supplied a perpendicular one in its 
place. This pyrometer, which was furnished within 40 days of the 
original purchase, has been kept ever since in the possession of Mr. 
Somers. The pyrometer was brought into court by a messenger em- 
ployed by him, and upon being examined was found, like the Neubeck 
exhibit, to contain all the essential features of the patented and in- 
fringing instruments. Nothing was developed upon cross-examina- 
tion to weaken the force of this evidence. It all occurred in a presi- 
dential year when the tariff was "the paramount issue," and when tin 
plate played a conspicuous part in the campaign. As the witness 
was among the first to manufacture the much-debated plates, some 
of them being exhibited at public meetings, it is only natural that the 
facts regarding them should be impressed upon his memory. 

The court has endeavored to consider this evidence from every 
point of view and with a desire to do exact justice to the complain- 
ant, but it has been impossible to resist the conclusion that the de- 
fense of prior use has been established beyond a reasonable doubt. 
There is no tenable theory upon which the court can disregard the 
testimony. Its force cannot be disguised by any refinement of dia- 
lectics. Neubeck corroborated by Somers and both corroborated by 
eight or nine other witnesses make a case too strong to be arbitrarily 
rejected. If a party were on trial for a felony and his conviction 
depended upon proof by the prosecution that the anticipating pyrom- 
eters were in the hands of Neubeck and Somers prior to September, 
1893, the court is convinced that a jury after listening to this testi- 
mony would without hesitation return a verdict of guilty. 

The court had a somewhat similar state of facts to consider in 
Webbing Co. v. Nicholls (C. C.) 70 Fed. 1009, and many of the observa- 
tions there made are applicable to the present case. It follows that 
the bill must be dismissed. 
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THOMSON-HOUSTON BLBCTBIO 00. v. H. W. JOHNS MFG. 00. 

(Circnlt Court, S. D. New York. November 28, 1900.) 

No. 7.400. 

Patents— Suit for Infringement— Cross-examination of Expert Witness. 
Where the direct examination of an expert witness Introduced by a com- 
plaint In a suit for Infringement in making his prima facie proofs Is 
confined to its proper limits, covering only a description of the patent, 
an explanation of the obscurities it may present to a mind not skilled In 
the art, and a definition of its technical terms, supplemented by a pres- 
entation of the infringing device, and an explanation of whatever features 
of it are covered by the claims, the defendant cannot, in cross-examination, 
open up the state of the art relied upon in defense; but when the witness, 
in his direct testimony, has referred to the state of the art, It is tiie de- 
fendant's right to cross-eiamine upon the whole subject 

In Equity. On motion to compel witness to answer. 

The certificate of the examiner, setting out the facts, is as follows: 

I, Ermlna E. Walker, notary public, acting as special examiner by consent, 
do hereby certify: That on the 26th day of November, 1900, I was attended 
by the witness Edwin W. Hamrnqr, then under cross-examination, and by 
Theodore T. Dorman, as counsel for respondents, and Thomas J. Johnston, 
counsel for complainant, and that in the course of the said examination the 
proceedings herein appended took place. The witness was asked xQ. 300, as 
follows: "I show you a patent, and I will ask you to examine the same with 
especial reference to any supports for a trolley runway which you may find 
therein, and will ask you to describe the same briefiy. I refer you especially 
to Figs, 2 and 3 of this patent, and lines 65 to 68 of the specification thereof." 
That thereupon said question was objected to by complainant's counsel in 
the language following: "Question is objected to as not cross-examination, aa 
irrelevant and immaterial, and as attempting to prove some part of respond- 
ent's case at complainant's expense; as also referring to matters not in evi- 
dence, and not tending to prove the issues; and the witness Is advised that he 
may refuse to answer the question if he so elects." That thereupon the wit- 
ness replied as follows: "Under the foregoing assurance of complainant's coun- 
sel, I decline to answer this question at present" That thereupon the patent 
to which the cross question refers was produced by defendant's counsel, and 
the following stipulation was entered of record: "The patent produced by de- 
fendant's counsel is marked ^Defendant's Exliibit, Stentz Patent,' for Identifi- 
cation. It Is stipulated that a printed patent-office copy of the patent may be 
used with the same force and effect as a certified copy thereof, subject to 
correction." That thereupon defendant's counsel propounded xQ. 801, as fol- 
lows: "Does the patent referred to show a rail, upon which a trolley runs, 
supported upon a hanger, which in turn depends from a stationary support, 
by an attachment which permits oscillation of the hanger In an arc trans- 
verse to the track or rail?" To which the complainant's counsel interposed 
the same objection, and the witness answered as follows: "Under advice of 
counsel, I decline to answer this question." That thereupon defendant's coun- 
sel placed upon record the following: "Defendant's counsel notes a motion, 
based on the refusal of the witness to answer, and the advice of complain- 
ant's counsel that he may refuse to answer, to strike out the entire deposition." 
To which complainant's counsel rejoined: "Complainant's counsel will wel- 
come such a motion, and would be glad to submit It to the court." And I do 
further certify that on the following day, to wit, November 27, 1900, before 
proceeding with the deposition of the witness, defendant's counsel caused a 
notice to be placed upon the record as follows: "Defendant's counsel gives no- 
tice of a motion, based on the refusal of the witness to answer questions 300 
and 301, put at the last session,— this refusal having been consequent upon ad- 
vice of complainant's counsel to the effect that the witness might refuse to 
answer,— to compel the witness, by order of the court, to answer these que»- 
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tlons, and requests the examiner to certify these questions, the patent in 
question, and the objections and proceedings appertaining thereto, to the 
court for consideration In connection with the motion." And 1 do further 
certify that the annexed paper is the printed patent-office copy produced by 
respondent's counsel, and then marlced "Defendant's Exhibit, Stentz Patent." 

Thomas J. Johnston, for complainant 
Wetmore & Jenner, for defendant. 

LACOMBE, Circuit Judge. The witness is complainant's expert, 
who is being cross-examined on the prima facie; and the question re- 
lates to one of many patents set up in the answer, either as antici- 
pations, or as showing a state of the art which calls for a narrow con- 
struction of the patents sued upon, or possibly for a decision ad- 
verse to complainant on the question of invention. Objection is 
taken that this is not proper cross-examination, since the prior pat- 
ent was not referred to on the direct. Where the direct examination 
of an expert on prima facie is confined to its proper limits, viz. a 
description of the patent, explaining whatever obscurities it may 
present to the mind not skilled in the art, and defining its technical 
terms, supplemented by a presentation of the infringing device and 
an explanation of whatever features of it are covered by the claims, 
then it is not logical or proper to open up the state of the art relied 
upon in defense through cross-examination of complainant's witness. 
It is defendant's expert who should introduce that branch of the case. 
In this case, however, complainant's expert has not so confined him- 
self. He has referred to the state of the art, briefly, it is true, but 
nevertheless sufficiently, in order to magnify the meritoriousness of 
the invention; and therefore defendants are within their rights in 
insisting upon a cross-examination covering the whole state of the 
art. If the direct examination is to stand as it is, the objections to 
cross questions 300 and 301 are overruled. If complainant, however, 
is willing to pajr the stenographer's fees for taking so much of the 
cross-examination as deals with the prior art, — ^a cross-examination 
induced by the witness' direct testimony, — ^he may strike out all 
the direct testimony of his expert, except such as qualifies him, down 
to and including the long quotation from Judge Townsend's opinion 
on page 10, and all of the cross which deals with the prior state of 
the art, and the objections will then be sustained. 



fiOYMANN V. BROWN et al. 

(Circuit Court of Appeals, Fifth Circuit November 20, 1900.) 

No. 916. 

BmrpiNo— Injury of Stevedore's Employe—Defective Appliances. 

Libelant's intestate, employed by stevedores In loading a ship, stepped 
upon a hatch cover, which tilted, and he fell through Into the hold, receiv- 
ing Injuries from which he died. A steel coaming, over three feet io 
height, surrounded the hatchway, having a flange on the Inner side, upon 
which the covers rested, and It appeared that such coaming had become 
bulged outward opposite the cover which gave way, so that such cover did 
not reach the flange or have a secure footing thereon. The weight of evl- 
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dence, however, showed that the vessel, which was new, and all its appli- 
ances, were In good condition when it was delivered to the stevedores for 
loading, and that the bulge in the coaming was caused by their negligence 
in permitting slings of cotton bales to stril^e against it in loading, which 
had proceeded but about four hours before the accident occurred. Held, 
that the owners were not guilty of any negligence which rendered them lia- 
ble for the death, in the absence of proof that they or their agents had 
notice of the d^ect, and time and opportunity to repair it. 

Appeal from the District Court of the United States for the Eastern 
District of Texas. 

In this case a libel in personam was flled by Julia Roymann, in her own 
behalf and as next friend of her minor diildren, Thomas and Mike Roymann, 
alleging that on December 12, 1898, Jens Peter Roymann, husband and father 
of libelants, lost his life by negligence of respondents, owners of the British 
steamship Netherfield, and claiming $10,000 damages. The libel alleges that 
Roymann was a cotton screwman, a stevedore's employ^ engaged in loading 
the ship; that the owners of the ship failed to furnish Roymann with safe 
appliances and apparatus and a safe place in which to work; that by reason 
thereof he was precipitated into the hold, and sustained mortal injuries, 
dying the same day. By amendment, it is alleged with particularity that Roy- 
mann lost his life on the flrst day he worked; that the construction of the 
outer flange hatch was improper and unsafe, because too narrow; that tne 
hatch flange was bent or curved outwardly, and that such defect was not 
observable to Roymann when the hatch covers were on; and that the hatch 
covers had been put on by the officers and crew shortly before his death, 
and that they were charged with knowledge of the defect In the flange, and 
of its unsafe and dangerous condition. The libel further alleges that, by rea- 
son of the defect in the hatch flange, one of the hatch covers at the place 
where the hatch flange was bent was made liable to tilt, and that Roymann's 
duty required him to go down into the hold by means of the ladder, which 
was located in a dangerous place, viz. near the winch, which was 10 inches 
from the hatch coaming; and in adopting the method apparently safest, and 
which woiild have been safest but for the defective condition of the hatch 
flange and covers, a hatch cover on which he stepped tilted by reason of 
failing to catch on the bent hatch flange, acting as a trapdoor, throwing him 35 
feet into the hold. The respondents deny negligence, and allege that the 
curve, if any, in the hatch flange was caused by the co-employ6s of Roymann 
permitting sling loads of cotton to strike against the hatch coamings, and that 
Roymann and his fellow servants removed part of the hatch covers from the 
forward port compartment, and were negligent In not removing them all. 
They deny that the winch and ladder were dangerously located, and deny that 
it was necessary for Roymann to cross the forward port compartment of No. 
2 hatch to avoid being mangled by the winch, alleging that the safest way to 
the ladder, was by passing the winch, and that the spring or bend In the 
hatch flange could have been seen by ordinary diligence, and circumstan- 
tially they deny all the allegations of negligence, and, further, the respondents 
charge contributory negligence. At the hearing the district court dismissed 
the libel, and the libelant prosecutes this appeal. 

Forster Kose, Wm. T. Austin, and John C. Walker, for appellant. 
J. Parker Kirlin and H. Pillans, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). The 
Netherfield was a vessel about two and a half years old, which had 
been running for a number of consecutive voyages constantly in the 
Galveston trade, coming out in ballast, and carrying back cotton 
and grain. On December 12, 1898, she was loading cotton exclusive- 
ly, and v^as in the hands of the charterei^'s stevedore and his long- 
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Bhoremen, who were loading and stowing cargo. She was a well- 
built vessel, of the highest class at Lloyd's. Her No. 2 hatch was, 
for the convenience of the grain trade, provided with a high coaming 
of three feet five inches rise from the deck, made of steel, and rein- 
forced by a half-round heading outside, and an inch and a quarter 
flange for receiving the ends of the hatch covers on the inside. This 
hatch was divided into three chambers by two athwart-ship beams of 
iron, fitted with appropriate sockets with three fore and aft beams, 
which fitted into the ends of the hatch and into these cross beams, 
one being the main or strong back, running fore and aft along the 
middle of the hatch, and the other two being the parallel beams on 
each side; and these fore and aft beams were each in three parts, a 
part for each chamber. The following diagram is in the record: 



/(:2 Forward hATCH 5*5 ''rteT/iERneco./' 




A, compartment through which Boymann fell; B, compartment used in 
lowering cotton. 

The crew of the vessel had on the voyage out, and shortly before the 
vessel reached Galveston, in the business of painting and cleaning 
the hold, several times uncovered and recovered this hatch, and the 
officers examined as witnesses had been with the vessel a number of 
voyages. When the ship arrived at Galveston, and was turned over 
to the stevedore, with the hatches on, this No. 2 hatch was api)arently 
in good condition. The covers were all good, and with clean edges. 
The stevedore's gang took possession of the ship and her deck and 
holds, and, as customary in Galveston, removed such hatches as 
they desired. They opened in this No. 2 hatch the middle compart- 
ment by taking the covers off, and they took off the fore and aft 
covers Nos. 1 and 5 of compartment A, — ^No. 1, to give access to the 
iron ladder which led down to the lower decks and the hold. The 
ship lay outside of the Jamaican, a larger vessel, and received her cot- 
ton from the wharf over the Jamaican, which was higher than the 
Netherfield; the cotton being hoisted into No. 2 hatch by the derrick 
rigged on the mast, and fixed not to swing, and the cotton was 
dragged up from the wharf across stagings on the Jamaican^ and then 
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swung down towards the hatch of the Netherfield, and lowered into 
the hold. The stevedore controlled the operations of loading the 
vessel aud handling the cotton-loading appliances, hatches, and the 
like. The loading operations began in the morning at 7 o'clock, and 
the injury occurred at about 11 o'clock, the loading up to that time 
having gone on actively. The cotton was taken in slings of three 
bales, the entire load weighing about 1,800 pounds. No stage or skid 
was placed between the top of the coaming and side of the Jamaican 
or rail deck of the Netherfleld, but, according to the testimony of the 
stevedore's men, some cotton, which is variously stated by the wit- 
nesses at from one to three bales, was placed on the deck against the 
coaming; but this left a projection of from 12 to 18 inches of coam- 
ing above the cotton. The evidence is conflicting, but the preponder- 
ance establishes that the slings of cotton, after they were dragged 
over the Jamaican, were allowed to strike and drag with more or less 
force against the coaming. The decedent, having finished a turn of 
work on the wharf, went aboard the ship to go below and screw cot- 
ton, and, instead of going by the deck to the head of the ladder, he 
stepped across upon one of the hatch covers of compartment A, three 
of which had been left in place, and this cover tilted, and fell with 
him into the hold, whereby he received injuries from which he died. 
There was no diflSculty in going from the deck directly over the coam- 
ing to the ladder, though there was a winch 10 inches from the for- 
ward end of the coaming of the hatch near the ladder,' which had 
guards, and was entirely under the control of the winchmen. Wheth- 
er the winch was in operation at the time is diq)uted. The foreman 
or boss who had charge of the operations and other witnesses testified 
that it was not running; others insisted that it was; but it is clear 
that the stoppage of the winch for the purpose of allowing a man to 
X)ass was a matter of a very short time, — a few moments. At the 
time Roymann went on the hatch covers to reach the ladder others 
were, waiting for the winch to stop in order to go down the ladder in 
the usual way. It appeared, on an examination of the hatch coam- 
ing and hatches after the fall of Boymann, that there was an indenta- 
tion inwardly in the coaming at the chamber through which the load- 
ing operations were carried on, and on the side on which the fall took 
place, and that there was a corresponding bulge outwardly in the 
coamings of the forward and after chambers on the same side, and 
this spread in the end compartment was a natural consequence of the 
crushing inward in the middle compartment; and it was admitted in 
open court on the trial that this effect could have been produced by 
the striking by the cotton cargo, while being hoisted aboard, against 
the outside of the coaming of the middle compartment, through 
which the loading was going on. In the examination which tdok 
place after the accident, it was also found that the hatch cover No. 4, 
in compartment A, which tipped with Roymann, was probably, 
through this bulging outward of the coaming there, a trifie short of 
reaching its footing upon the inner fiange which was placed to receive 
it, and which ordinarily held it up. 

On this state of fact, the libelant cannot recover. The controlling 
question is whether the ship Netherfield and her appliances, when 
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turned over to the stevedore and his men to be used in loading the 
ship, were in good condition, and reasonably safe and proper for the 
purposes intended; and, under the evidence, this depends on the time 
when the conceded bulge in the coaming of compartments A and B 
took place. There is nothing to show that it was prior to the arrival 
of the ship in Galveston. It could not have existed without speedy 
discovery, as the ship's crew had been removing and replacing the 
hatch covers in the business of cleaning and painting. No cause 
whatever is shown for such bulging after the ship's arrival until the 
cotton was taken on board. In dragging the cotton over the Jamai- 
can, in the manner shown by the evidence, the striking of the sling 
loads against the coaming would naturally ciause the bulge in ques- 
tion, and everything points to that as the cause. If the ship and its 
appliances were in good order when turned over to the stevedore and 
his men, and thereafter they became defective, we are satisfied that it 
was through the faulty use of the appliances by the stevedore and his 
men, and certainly for this the owners of the ship cannot be held re- 
sponsible before their agents had notice of the defect, and time and 
opportunity to repair the appliances. 

The matters involved in this case seem to as to be merely questions 
of fact, and the law thereon is so plain that we do not feel called on 
to cite text-books, nor to distinguish adjudicated cases, with which 
the briefs on both sides are full. Nor is it necessary to consider the 
assignments of error in detail, nor the question — ^much argued — as to 
whether the deceased, Roymann, was guilty of contributory negli- 
gence in crossing over a loose hatch cover to reach the ladder leading 
to the lower deck, instead of waiting for the winch to be stopped (if it 
was in action), so as to go below in the usual way. The decree of the 
district court in dismissing the libel is affirmed. 



FOX V. DAMM. 

(District Court, S. D. New York. November 26. 1900.) 

Shippino — Landing Scow on Rocky Beach— Charterer's Rtsk. 

A charterer of a scow, which at his Instance made a landing at an un- 
usual place, with which the master was unacquainted, must he held to have 
assumed the risk of such landing, and is liable to the owner for an injury 
received from striking upon rocks near the shore without the fault of the 
master. 

In Admiralty. 

Frederick W. Park, for libelant. 
Louis L. G, Benedict, for respondent 

BROWN, District Judge. There is considerable conflict in the evi- 
dence as to what was said or agreed as respects beaching the scow 
for the purpose of landing the house; but the circumstances are so 
peculiar, the place of landing so unusual and unnatural, that it is 
extremely improbable that either the owner or the master of the 
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scow, would have undertaken to make any such landing on his own 
responsibilitj. The scow was taken to the place of landing by a tug 
that was employed by the respondent and was acting under his or- 
ders^ and in that sense and to that extent the scow was in his 
charge. When brought to the beach the scow was cast oft from the 
tug by the latter and allowed to drift ashore. I credit the captain's 
statement that he objected to taking the house on the boat to be 
landed in such a manner; and there is no doubt that the respondent 
urged the landing, and represented that the landing place waB safe 
for beaching. The libelant's witness^ say that the respondent also 
agreed to be responsible for the event, which the latter denies. 

Without passing upon the question of credibility involved in this 
last point, I think there can be no doubt that it was through the 
respondent's representations and assurances of safety that this land- 
ing was made. The scow was brought there directly by the respond- 
ent, and the captain was wholly ignorant of the situation. It is 
said that stakes marked the place where the scow should go. It 
may be true that if she could have been landed and kept in that 
precise spot without swerving, the stones upon the bottom near the 
stakes by which the scow was damaged would have been avoided. 
I do not think that this would be sufficient to excuse the respondent 
from liability for causing the landing to be made in such a locality. 
I am not satisfied that the settling upon the rock which damaged 
the scow was through any remissness or carelessness of the captain. 
The rock was so near the exact place indicated by the respondent as 
to be a menace to the safety of boats undertaking to go there, and 
any such attempted landing was, therefore, at the respondent's risk, 
unless some positive fault or negligence of the boat was established, 
which has not been done. 

I must, therefore, decree for the libelant for the hire and towage 
as claimed in the libel, as well as for the damage and detention, 
as to which a reference may be taken if the parties cannot agree. 
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THE CLINTONIA, 

NBALL et al. r. GENERAL MARINE INS. CO. OF DRESDEN. 

(District Oourt, S. D. New York. December 3, 1900.) 

Mabtnb Insurance— Proceeds of Wreck— Erbgneous Dibtribtttion. 

After a ship had partially loaded, both vessel and the cargo loaded were 
badly damaged by a fire at the wharf, and were sold in salvage proceed- 
ings. The charterer had made advances of inland freight on the cargo, 
for which it had a lien thereon. In distributing the proceeds in the 
salvage suit, a cargo owner received an overpayment, which should have 
been applied on such freights. Held that, as between the charterer and 
an insurer of its freight advances, the former must bear the loss, if any, 
resulting from such erroneous payment, although neither were parties to 
the salvage proceedings; such loss being one not covered by the policy, 
and there having been no abandonment to the insurer which charged It 
with the duty of looking after its distribution of the fund recovered. 

In Admiraltj. 

Convers & Kirlin, for libelant United States Shipping Co. of Drea^ 
den. 
Robinson, Biddle & Ward, for libelants Neall and others. 
Butler, Notman, Joline & Mjnderse, for the Glintonia. 

JdBOWN, District Judge. From the further evidence it appear? 
that neither the Shipping Company nor the Insurance Company 
were parties to the salvage. suit in which the overpayment of |729 
to the Buffalo Company was made. 104 Fed. 92, 98. The Shipping 
Company, however, was the party inore immediately and directly con- 
cerned in holding the proceeds of the iron, because it had a lien 
thereon; and that company must have had full knowledge of th€ 
salvage suit and of its own means of securing its partial payment 
out of the proceeds, even before Mr. Hughes called special atten- 
tion to that subject. The loss, however, was only a "partial loss' 
under the policy, and there had been no abandonment, such as to 
require the insurer to look out for any partial recovery. That duty 
therefore, remained on the Shipping Company, and any loss by in 
action or improper action was at its risk. In truth the loss bj 
the overpayment to the Buffalo Company was not proximately a losf 
by a sea peril, but by a new and subsequent cause in no way naturallj 
or necessarily arising out of the sea peril. The $729 was actually 
recovered in money; but by error and mistake in the salvage suil 
it was paid over prematurely to the wrong party. As the duty tc 
"sue and labor" had not been legally thrown upon the insurer bj 
abandonment, and the insurer did not insure against such subsequent 
errors or loss in litigation^ I think the Shipping Company mus' 
bear it. 
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Y-TA-TAH-WAH v. REBOOK et aL 

(arcult Court, N. D. Iowa, Cedar Rapids Division. December 1, 1900.) 

t JOBISDIOTIOir OF FiBDlfiBAL COUBTa— FlBDBSAIi QUESTION— -RIGHTS 07 TBIBAb 

Indians. 

An action by a tribal Indian, living on a reservation, to recover damages 

for his arrest by defendants for violation of a state statute, on the ground 

that such statute was not api^icable to the plaintiff. Involves a construction 

of the laws and treaties of the United States, and is of federal cognizance, i 

2w Abatement— Laws Qoverning — Action by Tkibal Indian. 

The fact that tribal Indians residing on a reservation within a state 
under charge of Indian agents are not subject to the laws of the state 
as to their property rights does not prevent such Indians from maintain- 
ing actions for the protection of their rights either of person or property, 
in the courts of the state or In federal courts therein, where such courts 
have Jurisdiction by reason of the questions involved; and where such an 
, action has been brought, and the court has acquired jurisdiction over the 
parties, the effect of the death of the plaintiff upon the action Is deter- 
mined by the state statutea 
8. Indians— Power of State Court to Appoint Adhinibtratob. 

On the death of a tribal Indian residing U];>on a reservation, his prop- 
erty does not become subject to the laws of distribution of the state In 
which the reservation is situated, but descends In accordance with the 
custom of his tribe; and hence the courts of the state^ have no jurisdic- 
tion to appoint an administrator for his estate, there being no property 
within its jurisdiction to be administered. 
4 Abatement and Revival— Iowa Statute— Action by Tribal Indian. 

By the statute of Iowa (Code, §§ 3443-3445), all causes of actions survive 
notwithstanding the death of the person entitled thereto, and it Is pro- 
vided that on the death of such person an action "may be brought, or 
the court, on motion, may allow the action to be continued, by or against 
the legal representatives or successors in interest of the deceased." Under 
the decisions of the supreme court of the state, actions for personal torts 
must be brought or continued In the name of the administrator of the 
deceased. A tribal Indian, residing upon a resctrvatlon within the state, 
brought suit In a federal court to recover damage for his wrongful arrest 
by defendants for violation of a state statute, Which plaintiff alleged was 
not applicable to him because of his status as a tribal Indian, and pending 
the action plaintiff died. Held, that the purpose of the statute being to 
remove an obstruction to the enforcement of rights existing at common 
law, by preserving the right of action therefor for the benefit of the suc- 
cessors In interest of the deceased, and there being no court with jurisdic- 
tion to appoint an administrator, mere matters of form must yield to sub- 
stantive rights, and the court would permit the substitution as plaintiffs of 
the successors In Interest of the decedent under the customs of the tribe. 

On Motion to Substitute the Next of Kin as Plaintiffs in Place 
of the Deceased Plaintiff. 

Charles A, Clark & Son, J. W. Lamb, and W. S. Clark, for plaintiff, 
Stnible & Stiger and J. R Caldwell, for defendants. 

SHIRAS, District Judge. This action was brought in this court 
by Y-ta-tah-wah, a tribal Indian living on the Indian reservation 
in Tama county, Iowa, to recover damages for an alleged false ar- 
rest and imprisonment brought about by the defendant H. M. Re- 

1 Jurisdiction in cases Involving federal questions, see notes to Bailey v. 
Mosher, 11 O. C. A. 308, and Montana Ore-Purchasing Co. v, Boston & M. 
ConsoL Copper ^ Silver Mln. qo., 35 0. 0. A. 7, 
105 F.— 17 
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bock, who was at that time the agent appointed by the United 
States, and placed in charge of the Indians upon the named reserva- 
tion; the defendant Tode being the sheriff of the county. From 
the allegations of the petition, it appears that Y-ta-tah-wah acted 
as a ^'medicine man" in his tribe, and the proceedings instituted 
against him by the Indian agent charged him with practicing medi- 
cine without having obtained a license, as required by the provisions 
of the state statute, and without pursuing the studies and passing 
the examinations required thereby. It is further averred in the 
petition that the provisions of the state statute are not applicable 
to the tribal Indians in Tama county, and that the action of the 
defendants was wholly without authority. Subsequent to the bring- 
ing of the action the plaintiff died, and his heirs and next of kin 
now seek to be substituted as plaintiffs in the action, and the de- 
fendants move to strike the application from the files upon three 
general grounds: (1) That the court did not have jurisdiction over 
the action as originally brought; (2) that the right of action, if any 
existed in favor of the original plaintiff, died with him; and (3) 
that, if a right of substitution exists, it must be under the terms 
of the statute of Iowa, which authorizes the substitution of the ad- 
ministrator of the deceased, but not of his heirs at law. In support 
of the objection to the jurisdiction of the court over the action as 
originally brought, it is contended that the petition does not show 
on its face that the action is based upon the laws of the United 
States. This question was considered and passed upon in the case 
of Peters v. Malin (decided at the present term) 104 Fed. 849, it being 
therein held that it appeared from the allegations of the petition 
that the right of action relied on was based upon the laws and 
treaties of the United States in such sense that the case was clearly 
one of federal cognizance; and, following the ruling in that case, 
it must be held that tne court had jurisdiction over the suit as orig- 
inally brought. 

The next proposition to be considered is whether the right of action 
died with the original plaintiff, or whether it surviv^ under the 
law applicable to the situation. The nature of the action, being 
for injuries to the person, is such that at the common law it would 
not survive; but by section 3443 of the Code of Iowa it is enacted 
that "all causes of action shall survive and may be brought notwith- 
standing the death of the person entitled or liable to the same." On 
behalf of the defendants, it is contended that the laws of the state 
are not applicable to the property rights of tribal Indians residing 
on reservations under charge of Indian agents, and in many respects 
this contention is doubtless well founded. It is the general rule 
that so long as the tribal organization is maintained, and so long 
as "the United States recognizes their national character, they are 
under the protection of treaties and the laws of congress, and their 
property is withdrawn from the operation of state laws." The Kan- 
sas Indians, 5 Wall. 757, 18 L. Ed. 667. It does not follow from 
this, however, that a tribal Indian may not invoke judicial aid for 
the protection or enforcement of his personal or property rights. 
By the provisions of the act of the general assembly of Iowa, ap- 
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proved July 15, 1856, the state consented that these Indians should 
reside in the state, and, being thus residents in the state, they would 
come within the protection of section 1, art. 1, of the state consti- 
tution, which declares that "all men are, by nature, free and equal 
and have certain inalienable rights, among which are those of en- 
joying and defending life and liberty, acquiring, possessing and pro- 
tecting property, and pursuing and obtaining safety and happiness." 
Courts of justice are created for the purpose of aiding in the pro- 
tection of life, liberty, and the rights in and to property, and cer- 
tainly it would be a violation of the true meaning and spirit of the 
constitutional declaration if any court in Iowa, state or federal, 
should refuse its aid, when invoked, for the protection of life, lib- 
erty, or property, on the sole ground that the person seeking its aid 
waa an Indian. 

In the case of Felix v. Patrick (C. 0.) 36 Fed. 457, Judge Brewer 
expressly upheld the jurisdiction of the circuit court of the United 
States, the plaintiff therein being an Indian; and further stated 
in his opinion that "as a matter of fact Indians are frequent suitors 
in the courts of the various states." In that case the complain- 
ant's bill was dismissed on the ground of laches, in that suit had 
been delayed for many years, it being held that the state courts were 
open to the Indian; and on appeal the supreme court affirmed the 
ruling on the same ground, saying that "the courts of Nebraska were 
open to them, as Siey are to all persons, irrespective of race or 
color." Felix v. Patrick, 145 U. S. 317, 332, 12 Sup. Ot. 862, 36 L. 
Ed. 719. 

While it is true, as is said in the case just cited, that ordinarily 
tribal Indians are not deemed to be citizens in such sense as to 
enable them to bring suit in the federal courts, on the ground of 
diverse citizenship, yet, in all cases coming within federal jurisdic- 
tion by reason of the questions involve^ the tribal Indian has 
always been recognized as a proper suitor before the federal tri- 
bunals. Wau-pe-man-qua v. Aldrich (C. €.) 28 Fed. 489; Fellows 
V. Blacksmith, 19 How. 367, 15 L. Ed. 684; Elk v. Wilkins, 112 U. 
S. 94, 5 Sup. Ct. 41, 28 L. Ed. 643. The court whose aid is right- 
fully sought, whether state or federal, has the power to enforce the 
rights pertaining to the suitor, no matter whether the same are 
based upon the common law, or the statutes of a state, or the recog- 
nized customs of the Indian tribes. 

Thus, in Dennick v. Railroad Oo., 103 U. S. 11, 26 L. Ed. 439, a 
case involving the question whether a federal court in New York 
could recognize and enforce a cause of action created by a statute 
of the state of New Jersey, giving a civil remedy for damages re- 
sulting from the death of a party, it was held that: 

"Wherever, by either the common law or the statute law of a state, a 
right of action has become fixed, and a legal liability incurred, that liability 
may be enforced, and the right of action pursued, in any court which has Ju- 
risdiction of such matters, and can obtain Juris'dictlon of the parties. The 
action in the present case Is in the nature of trespass to the person, always held 
to be transitory, and the venue immaterial. The local court in New York and 
the circuit court of the United States were competent to try such a case when 
the parties were properly before It" 
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The ruling in this case was cited and approved by the supreme 
court of Iowa in Morris v. Railway Co., 65 Iowa, 727, 23 N. W. 143, 
a feuit brought in Iowa to recover damages caused by the death of a 
railroad employ^ in Illinois, the statute of the latter state giving 
a right of action in such cases, it being therein said: 

*'It is not necessary that we should go further in this case than to hold that 
the action can be maintained, because the recovery sought is in accord with 
our laws and the policy of our state; and yet we think, as is said in Den- 
nick's Case, supra: *It would be a very dangerous doctrine to establish that, 
in all cases where the several states have substituted the statute for the 
common law, the liabUity can be enforced in no other state but that where 
the statute was enacted and the transaction occurred/ *' 

These authorities clearly demonstrate that, if it be true that the 
defendants were guilty of a trespass to the person of the Indian, 
the injured party had the right to bring suit for the damages caused 
him in any state court within whose territorial jurisdiction the de- 
fendants could be found, and in the federal court in whose district 
the defendants reside. The defendants, being citizens and residents 
of Iowa, cannot question tbe jurisdictioji of the courts of Iowa over 
' them, and the Indian, though not a citizen, by invoking the aid of 
the court, submits himself to the jurisdiction thereof, and the court, 
having obtained jurisdiction over the parties, will apply the law, 
no matter what its source, that is applicable to the question in dis- 
pute, and the same rule will be followed in cases coming within 
federal jurisdiction. If the defendants, without right or authority 
so to do, — a question to be solved by the laws and treaties of the 
United States, — undertook to subject the Indians to the provisions 
of the state laws regulating the practice of medicine therein, and 
in so doing committed a trespass on his person, then the common 
law would give a right of action therefor, and to enforce the same 
the courts, state and federal, were open to the injured party. 

The original plaintiff brought the action at law for damages in 
this court, and, the suit being thus properly brought in this court, 
the question of the effect of tie death of the plaintiff is to be deter- 
mined by the law of the state, just the same as it would had the 
party chosen to have brought the action in the state court. The 
cause of action arose in the state of Iowa, and it is the law of the 
state that the death of a party shall not terminate the right of 
action, and therefore it must be held that the cause of action which 
accrued to Y-ta-tah-wah during his lifetime is still in existence, 
under the express declaration of the Ck)de of Iowa that ^*all causes of 
action shall survive." 

The more difficult question, perhaps, arises under the claim that, 
under the provisions of the state law, actions for damages to the 
person, brought or continued after the death of the party injured, 
must be maintained in the name of the personal representative, to 
wit, the administrator of the deceased. As already stated, section 
3443 of the Code of Iowa enacts that all jcauses of action shall sur- 
vive, notwithstanding tlie death of the party entitled thereto; and 
section 3444 declares that the right of civil remedy is not merged in 
a public offense; and then follows section 3445, which provides 
that "any action contemplated in the two preceding sections, may 
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be brought, op tlie court, on motion, may allow the action to be 
continued, by or against the legal repreeentatives or successors in 
interest of the deceased." It is well settled by the decision of the 
supreme court of Iowa that actions for personal injuries should be 
brought or continued in the name of the administrator, in case of 
the death of the injured party either before or after the bringing 
of the action; and, relying upon this rule, defendants herein contend 
that it is not within the ddscretion of the court to permit the action 
to be continued in the name and for the benefit of the next of kin 
or heirs of the deceased. If it were i>ossible in this case to law- 
fully secure the appointment of an administrator for the estate of 
the deceased Indian, it might well be the duty of the court to re- 
quire the parties in interest to obtain the appointment of an admin- 
istrator in order that he might be substituted for the deceased 
plaintiff in this action* The basis of the jurisdiction of the state 
district court, acting as a court of probate, to appoint an adminis- 
trator in a given case, is the presence of property belonging to the 
decedent within the territorial jurisdiction of the courts. If the 
person at the time of his death was a resident of the county, then 
jurisdiction in that county exists because the situs of his property 
for probate purposes is that of his residence; but, if he was not a 
resident, then it must appear that in fact there is property belonging 
to the estate in the county in order to confer jurisdiction. Christy 
V. Vest, 36 Iowa, 285. 

An administrator is appointed in order that he may care for and 
properly distribute the property of the intestate decedent, but, if 
there is no estate within the jurisdiction of the probate court, then 
an appointment would be nugatory. Therefore, in the case at bar, 
the district court of Tama county has not jurisdiction to appoint 
an administrator of the estate of the deceased plaintiff, unless the 
property or property rights left by him are within the probate 
jurisdiction of the state. 

As the plaintiff was at the time of his death, and always had been, 
a tiibal Indian, his property was not subject to the laws of the 
state. The Kansas Indians, 5 Wall. 737, 18 L. Ed. 667; Jones v. 
Meehan, 175 U. S. 1, 20 Sup. Ot. 1, 44 L. Ed. 49. If it be true, 
as it undoubtedly is, that during the lifetime of the deceased plain- 
tiff his property, he being a tribal Indian, was not subject to the 
laws of the state, then certainly the fact of his death would hot 
subject the property to the laws of the state, but the same would 
be disposed of according to the customs of the tribe of which he 
was a member. This general question is fully discussed in the above- 
cited case of Jones v. Meehan, 175 U. S. 1, 20 Sup. Ct. 1, 44 L. Ed. 
49, in which was involved the question of the title of certain realty 
situated in Minnesota which had been the property of a tribal In- 
dian, and it was therein held that "the elder chief. Moose Dung, 
being a member of an Indian tribe whose tribal organization was 
still recognized by the government of the United States, the right 
of inheritance in his land at the time of his death was controlled by 
the laws, usages, and customs of the tribe, and not by the law of 
the state of Minnesota, nor by any action of the secretary of the 
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interior." If it were true that, upon the death of a tribal Indian^ 
his property, real and personal, became subject to the laws of the 
state directing the mode of distribution of estates of decedents, 
it is api)arent that irremediable confusion would be caused thereby 
in the affairs of the Indians, and hence the necessity for enfwcing 
the rule that the property of the tribal Indians is wholly without 
the plane of the state laws, although actually situated within the 
territorial boundary of the state. Under these circumstances, it 
seems clear that the district court of Tama county could not right- 
fully undertake to administer the estate of the deceased plaintiff, 
and an appointment of an administrator to that end would be with- 
out jurisdiction, and hence wholly nugatory. If, therefore, the pres- 
ent suit cannot be continued in any other name than that of an 
administrator, then the contention of the defendants must be sus- 
tained, and the action be dismissed, for the reason that the parties 
asking to be substituted are not the administrators, and cannot 
be made such, of the deceased plaintiff. 

Under the statutes of the state, it is the settled rule that the 
administrator is the proper party to maintain suits for the collec- 
tion of the debts and the enforcement of claims belonging to a de- 
ceased person at the time of his death. But this rule is not with- 
out exception. If for any reason administration of an estate can- 
not be had, any person interested in the property of the deceased 
may establish and enforce his right by a proceeding at law or in 
equity as the facts of the particular case may require. Thus, in 
Haynes v. Harris, 33 Iowa, 516, wherein suit was brought to re- 
cover on a promissory note by the heirs of the deceased payee, it 
was held that, as it did not appear that there was any obstacle to 
the appointment of an administrator, the suit could not be main- 
tained by the heirs, but it was also held that "there is no impro- 
priety in our expressing the opinion that plaintiffs are not without 
a remedy, in case it be made to appear that there are no debts 
against the estate, and letters of administration, on account of the 
lapse of time, cannot be taken out. In such a case, plaintiffs' l^gal 
or equitable rights to the proceeds of the note could not be ques- 
tioned. If the law would supply no remedy, equity, which is for 
'the correction of that wherein the law, by reason of its universality, 
is deficient,' would afford relief." This ruling is clearly a recogni- 
tion of the principle that the fact that an administrator cannot be 
appointed to enforce a claim or debt due to an intestate during his 
lifetime will not have the effect of discharging the claim or debt, 
but, upon a proper showing, a party interested therein, either as a 
creditor or heir, may institute legal proceedings to enforce payment 
against the debtor. It certainly would be considered a reproach 
upon our judicial system if it were true that debts due from resi- 
dents of the state to members of the Indian tribe could not be en- 
forced after the death of the Indian creditor, solely for the reason 
that no provision is made for the appointment of an administrator 
of the Indian's estate. Furthermore, it is not true that the state 
law in terms limits the survivorship of actions only to the personal 
representatives. Section 3445 of the Code of Iowa declares that 
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the court, on motion, "may aJlow the action to be continued by or 
against the legal representatives or successors in interest of the 
deceased." If, in a given case, there is no legal representative, — 
that is, no executor or administrator, — and none can be legally ap- 
pointed, then the action may be continued by or against the suc- 
cessors in interest. 

If it be true in the present case that an administrator cannot be 
appointed to represent the interest or estate of the deceased plain- 
tiff, is it not clear, under the express terms of the Code, that the 
court, may allow the action to be continued in the names of the 
successors in interest of the deceased? Confining the question solely 
to the construction to be given to the language of the Code, it must 
be held that it is within Sie power of the court to allow the action 
to be continued in the name of the heirs as the successors in interest 
to the original plaintiff in cases wherein the appointment of an 
administrator cannot be had. Taking a broader view of the ques- 
tion, as one arising under the rule to be followed when judicial aid 
is sought for the enforcement of a cause of action arising under the 
common law, and not created by a state statute, is it not within 
the power of the court whose aid is invoked to recognize, as to 
matter of form, a procedure which will give protection to substantive 
rights, rather than to make matter of substance yield to matter of 
form? 

When a statute creates a cause of action out of a condition of 
facts which, aside from the statute, would not constitute ground 
for an action, and the statute also declares the remedy to be pur- 
sued for the enforcement of the statutory cause of action, it is the 
usual rule that parties are limited to the remedy thus provided. 
Where, however, the facts are such that they would constitute a 
cause of action at the common law, and a state statute, in aid of 
the enforcement of such a cause, removes some obstacle to the right 
of action, and in aid of that purpose provides a method of enforcing 
the cause of action, as by providing for suit in the name of the 
personal representative, the main purpose of the statute is the pres- 
ervation of the cause of action, which purpose will be recognized 
and enforced by all courts; whereas, the provision of the statute 
that the suit may be brought in the name of the personal representa- 
tive is merely directory, and, while it should be followed in all cases 
wherein a personal representative can be legally appointed, yet, 
when that cannot be done, courts will recognize the right of the real 
parties in interest to enforce the cause of action by a proper pro- 
ceeding at law or in equity. This I understand to be the meaning 
of the supreme court in the ruling made in Stewart v. Railroad Co., 
168 U. S. 445, 18 Sup. Ct. 105, 42 L. Ed. 537. The action in that case 
was brought by Stewart, as the administrator of Andrew Casey, in 
the supreme court of the District of Columbia, to recover damages 
for the death of Casey, caused by the negligence of the railway com- 
pany in the state of Maryland. The Maryland statute gave a right 
of action in cases of death resulting from negligence, and provided 
that the action should be brought by and in the name of the state 
of Maryland. The statute in force in the District of Columbia also 
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gave a right of action in like cases, bnt provided that suit shonld be 
brought in the name of the personal representative. If the suit had 
been brought in Maryland, where the cause of action, to wit, the 
killing of Casey, was created, it would have been brought in the name 
of the state. In fact, the suit was brought in the District of Co- 
lumbia, in the name of the administrator; the statute of the Dis- 
trict giving the right of action to the personal representative. The 
court of appeals of the District dismissed the action, holding that 
the statute in Maryland not only created a statutory liability, but 
prescribed a particular remedy, and that no action could be main- 
tained, either in Maryland or elsewhere, unless that special remedy 
was pursued. The supreme court reversed this ruling, holding that: 

"A negligent act causing death Is in itself a tort, and, were it not for the 
rule founded on the maxim, 'Actio personalis morltur cum persona/ damages 
therefor could have been recovered in an action at the common law. The case 
differs in this important feature from those in which a penalty is imposed for 
an act in itself not wrongful, in which a purely statutory delict is created. 
The purpose of the several statutes passed in the states, in more or less con- 
formity to what is known as *Lord Campbell's Act,* is to provide the means 
for recovering the damages caused by that which is essentially and in its 
nature a tort. Such statutes are not penal, but remedial, for the benefit of 
the persons injured by the death. • • • It may well be that, where a 
purely statutory right is created, the special remedy provided by the statute 
for the enforcement of that right must be pursued; but, where the statute 
simply takes away a common-law obstacle to a recovery for an admitted tort, 
it would seem not unreasonable to hold that an action for that tort can be 
maintained in any state in which that common-law obstacle has been removed. 
• ♦ ♦ The two statutes differ as to the party in whose name the suit is 
to be brought. In Maryland, the plaintiff is the state; in this District, the 
personal representative of the deceased. But neither the state in the one case, 
nor the personal representative of the deceased in the other, has any pecuniary 
interest in the recovery. Each is simply a nominal plaintiff. ♦ ♦ • For 
piuposes of jurisdiction in the federal courts, regard is had to the real, rather 
than to the nominal, party. • • ♦ And so, within the rule heretofore an- 
nounced in this court, it must be held that the plaintiff was entitled to main- 
tain this action in the courts of the District tor the benefit of the persons 
designated in the statute of Maryland." 

Thus, the supreme court held that although the cause of action 
arose in Maryland, and though the suit in the District of Columbia 
was brought for the benefit of the persons designated in the statute 
of Maryland, and although the statute of Maryland required the suit 
to be in the name of the state, yet this provision, being as to a mat- 
ter of form, would not control in the courts of the District, which 
could entertain the action in the form recognized in that jurisdic- 
tion. In substance, the statute of Iowa provides for the survival 
of all actions for the benefit of the successors in interest of the per- 
son deceased, and, an interest in the chose in action being thus recog- 
nized to exist in the successors in interest, they should and will be 
permitted to continue suit for the protection of their rights in theijp 
own names, in all cases wherein a legal representative cannot act 
in their behalf. 

Unless this be the rule, it would follow that if a white man should 
take the property of the tribal Indian without right, and, pending 
the suit to recover possession thereof, the Indian should die, then 
the wrongdoer would retain the property, although clearly not en- 
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titled thereto. To obviate wrongs of this nature, it must be held 
that, in all cases wherein an administrator cannot be appointed as 
the representative of the interests of the heirs of the deceased per- 
son, then the courts will permit the heirs, they being the real par- 
ties in interest, to become the parties to the suit, and in this way 
the litigation will be conducted between the real parties in interest, 
and matter of substance will not be sacrificed to mere matter of 
form. 

So far the question has been considered in the light only of the 
state statute; but, in the final determination of the matter, regard 
must be had to the provisions of section 955, Rev. St., wherein it is 
declared that: 

"When either of the parties, whether plaintiff, or petitioner, or defendant. 
Id any suit in any court of the United States, dies before final Judgment, the 
executor or administrator of such deceased party may, in case the cause of 
action surylves by law, prosecute or defend any such suit to final judgment'* 

Construing this section, it is held that with respect to actions 
which at common law would abate with the death of the plaintiff, and 
in the absence of congressional legislation, recourse must be had to 
the law of the state wherein the action is pending to determine 
whether the cause of action survives the death of the plaintiff. 
Martin v. Railroad Co., 151 U. S. 673, 14 Sup. Ct. 533, 38 L. Ed. 311. 
As already pointed out, this action, being for injuries to the person, 
did not die with the death of the plaintiff; the declaration of the 
state statute being that: 

"AU causes of action shaU surylve and n;ay be brought notwithstanding the . 
death of the person entitled or Uable to the same." 

And therefore, in the absence of legislation on the subject-matter 
by congress, the rule established by the state statute governs this 
court under the provisions of section 721, Rev. St. Henshaw v. 
Miller, 17 How. 212, 15 L. Ed. 222. The death of the original plaintiff 
after the institution of the suit did not, therefore, abate the cause of 
action, and the only question is whether the suit can be revived and 
continued in any other name or form than that of an administrator, 
under the provisions of section 955, above cited. 

In Ex parte Schreiber, 110 U. S. 76, 3 Sup. Ct. 423, 28 L. Ed. 65, it 
is said: 

'If the cause of action survives, the practice, pleadings, and forms and 
modes of proceeding in the courts of the state may be resorted to in the courts 
of the United States for the purpose of keeping the suit alive and bringing In 
the proper parties. Rev. St. Sf 014. But, if the cause of action dies with the 
person, the stiit abates, and cannot be revived. Whether an action survives 
depends on the substance of the cause of action, not on the forms of proceed- 
ings to enforce it" 

La Railroad Co. v. Joy, 173 U. S. 226, 19 Sup. Ct. 387, 43 L. Ed. 
677, it was held that a right given by a statute of a state to revive a 
pending action for personal injuries in case of the death of the plain- 
tiff is not lost by a removal of the case into a federal court; it being 
further ruled therein that congress — 

"Has not established any rule that will prevent a recognition of the state law 
under which the present action was originally. Instituted, and which, at the 
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time the suit was brought, conferred the right, when the plaintiff In an action 
for personal Injuries died before final Judgment, to reylyein the name of his 
personal representative." 

See, also, Ex parte Connaway, 178 U. S. 421, 20 Sup. Ot. 951, 44 
L. Ed. 1134. 

From these rulings of the supreme court the fallowing principles 
are fairly deducible: (1) That the right of survival of causes of ac- 
tion, notwithstanding the death of the party to whom the right of 
action originally accrued, created by the provisions of state statutes, 
is a matter of substance, not of form; (2) that, in the absence of con- 
gressional action, recourse may be had to the laws of the state where- 
in the action is pending, in order to determine whether the cause of 
action abates on the death of an original plaintiff; (3) that, in case 
the cause of action survives the death of the plaintiff, then under the 
provisions of section 955> Kev. St., the action may be continued in the 
name of the executor or administrator; (4) that, in cases wherein 
the provisions of section 956 cannot be availed of, by reason of the 
fact that an executor or administrator cannot be appointed, then, if 
the state law provides a mode of procedure, in the name of the real 
parties in interest, by which the cause of action may be prosecuted, 
the same may be availed of in the courts of the United States. Un- 
der the facts of this case, I therefore hold that upon the death of the 
plaintiff the cause of action declared on did not die, but under the 
provisions of the Code of Iowa it survived for the benefit of the heirs 
of said plaintiff; and, as it appears that there is no executor or ad- 
ministrator of his estate and that none can be appointed, the plaintiff 
being at the time of his death a tribal Indian, residing upon an 
Indian reservation, it follows that the provisions of section 955, Rev. 
St», cannot be made applicable to the case, and resort must therefore 
be had to the statutes of the state in determining in what form or 
mode the action can be continued, and, as the state statute provides 
for continuing actions in the name of the successors in interest, as 
well as in the name of a legal representative, the action may be con- 
tinued in the names of those persons who, under the tribal laws and 
customs obtaining among the Indians on the reservation in Tama 
county, Iowa, constitute the heirs of the deceased plaintiff. 



MEXICAN NAT. COAL, TIMBER Sc IRON CO. ▼. MACDONBLL et al. 

(Circuit Court, W. D. Texas, San Antonio Division. December 1, IdOO.) 

No. 103. 

Federal Courts— Transfer op Causes— Construction op Statute. 

In Act March 2, 1899 (30 Stat. 1002), establishing a division of the cir- 
cuit court in the Western district of Texas, at Laredo, and providing that 
pending suits against parties residing in certain counties may be trans- 
ferred to such division "on the application of either party," the words 
"either party" refer to all the individuals upon the one side or the other 
of the suit, and a suit can only be transferred on the application of all the 
plaintiffs or defendants. 

In Equity. On motion to transfer cause to Laredo division. 
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Demnan, Franklin & McOown, for complainant. 
C. L. Bates and Duval West, for cross complainant. 
Upson, Newton & Ward, W;illiam Aubrej, J. O. Nicholson, and 
E. A. Atlee, for defendants. 

MAXEY, District Judge. Thie bill in this case was filed by the 
complainant at the San Antonio division of the court on March 
6, 1897. By the original bill and subsequent pleadings quite a num- 
ber of persons were made parties defendant, and among them the 
following: Allan Macdonell, Mary Macdonell, Daniel Milmo, Albert 
Urbahn, W. H. Mowry and his wife (Margarita B. Mowry), Jose 
Benavides, Santos Benavides, Miguel Benavides, Anastacia Bena- 
vides, Natividad Herrera and his wife (Ester B. Herrera), William 
Anderson, D. T. Roy, and Thomas T. Brewster, — ^all of whom are 
alleged to be citizens of Texas, and residents of Webb county. 
Thomas Oarmichael and A. B. Frank, citizens of New York, and 
several foreign corporations appear, also, as defendants; but the 
further enumeration of parties is not deemed essential to the deci- 
sion of the question arising upon the present motion. The com- 
plainant claims by its bill an interest in certain coal lands included 
within the limits of a tract known as the "Santo Tomas Ranch," 
situated in Webb county, Tex. Among other things, the bill prays 
for an accounting, for ijie appointment of a receiver, and for a de- 
cree settling the rights and interests of the respective parties in 
the property in controversy. It is not necessary to refer further to 
the merits of the case, except to state that it was conceded by coun- 
sel upon the argument that all the persons named as defendants 
are necessary parties to the suit. 

The only question to be now determined is whether the suit shall 
remain here, or be transferred to the Laredo division of the court. 
A motion to transfer it to the Laredo division was filed by the de- 
fendants Albert Urbahn, Daniel Milmo, Mowry and wife, Herrera 
and wife, and Jose Benavides, and the right of such defendants to 
transfer the causes is resisted by the complainant and at least one 
of the defendants. The motion was predicated upon the act of con- 
gress establishing a division of the court at Laredo, approved March 
2, 1899 (30 etat. 1002, c. 393). That part of section 2 of the act 
pertinent in this connection to be considered reads as follows: 

"That all actions or proceedings now pending In the courts at Brownsville 
and San Antonio against parties residing in the counties of Webb, Zapata, 
Duval, Encinal, La Salle and McMuUen may, on the application of either party 
to such actions or proceedings, be transferred to the court at the city of 
Laredo; and in case of such transfer ail papers and files therein, with copies 
of all journal entries, shall be transferred to the office of the deputy clerk of 
the court at the city of Laredo, and the same shall proceed in an respects as 
if originally commenced in said court" 

It will be observed that the act authorizes the transfer upon the 
application of "either party to such actions or proceedings," and it 
devolves upon the court to decide whether all the defendants, ad- 
mitted to be necessaiy parties to the suit, must join in the applica- 
tion. If the expression "either party" be held to include all the 
individuals upon one side of the controversy, then an application 
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made by less than all would be insufficient to authorize the trans> 
fer. If, however, "either party'* be construed to mean any one op 
more of the individuals, plaintiffs or. defendants, it is clear that an 
application made by seven defendants, as is the case here, would 
be sufficient. While the act under consideration has not received 
judicial interpretation, the expression "either party," as it appears 
in the first clause of section 2 of the act of March 3, 1875 (18 Stat 
470), iM-oviding for the removal of causes from the courts of the 
states to those of th6 United States, has been construed by federal 
courts in several reported cases, and quite uniformly to the effect 
that, to authorize a removal of the suit under that clause of the 
section, it was necessary for all the parties to unite in the applica- 
tion. Referring to section 2 of the act of 1875, above mentioned. 
Judge Brown, now associate justice of the supreme court, used this 
language: 

"In construing the first clause of this section it has been uniformly held that 
the words 'either party' comprehended all the individuals upon one side of the 
controversy, and that all such individual parties must unite in the petition." 
Smith V. McKay (C. C.) 4 Fed. 354. 

In Ruckman v. Land Co. (p. 0.) 1 Fed., at page 370, it was said 
by Judge Nixon: 

"The removal is prayed for because the controversy in the suit is between 
citizens of different states. But that is one of the grounds of removal stated 
In the first clause of the section, In which the united action of all the defend- 
ants or all the plaintiffs is necessary to make the petition operative." 

In speaking of what he deemed an inconsistency between the first 
and second clauses of the second section of the act of 1875, Judge 
Lowell said: 

"It is not easy to give a reason for the Inconsistency between two clauses 
of the same sentence or paragraph; but it exists, because In the first clause 
'either party* undoubtedly means all the plaintiffs or all the defendants: and 
in the second the language Is clear that any one plaintiff or defendant inter- 
ested In the particular controversy may petition. The courts reconcile this 
conflict as well as they may by holding that the first clause refers to an ordi- 
nary action at common law, like the one at bar, where there is but one party 
on each side, no matter of how many persons that party may consist, and 
that in such actions the plaintiffs or defendants must act as a unit; and the 
second, to suits in equity, where there may be distinct controversies between 
different sets of plaintiffs or defendants." Maine v. Oilman (G. 0.) 11 Fed. 
215. 

In Thompson v. Railway Co. (0. 0.) 60 Fed. 774, it was said by 
Judge Sanborn: 

"It Is weU settled under this clause of act of 1875 • • ♦ [the first clause 
of the second section] that a removal could not be effected unless aU the par* 
ties on the same side of the controversy united in the petition." 

Insurance CJo. v. Champlin (C. C.) 21 Fed. 85; Mayor, etc., of City 
of New York v. Independent Steamboat Co., Id. 503; 20 Am. & Eng. 
. Enc. Law, 980. See, also, Kemoval Cases, 100 U. S. 457, 25 L. Ed. 
593; Barney v. Latham, 103 U. S. 205, 26 L. Ed. 514; Blake v. 
McKim, 103 U. S. 336, 26 L. Ed. 563; Fletcher v. Hamlet, 116 U, 
S. 408, 6 Sup. Ct. 426, 29 L. Ed. 679; Stone v. South Carolina, 117 
0. 8. 430, 6 Sup. Ot. 799, 29 L. Ed. 962. 
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The expression ^'either party," appearing in the act to establish 
the Laredo division bf the court, evidently refers, as it does in the 
removal act of 1875, to the individuals upon the one side or the 
other of the suit, acting together as a unit. The individuals com- 
posing the party, whether plaintiffs or defendants, must all unite 
in the application to remove. As the present application embraces 
only seven of a much larger number of defendants, it must be de- 
nied. Ordered accordinjgly. 



UNITED STATES V. QUBBN et aL 

(District Gotirt, B. D. Pennsylvania. December 12, 1900.) 

No. 8. 

FsDBRAL Courts— CoNSTiTUTiOKAi* Powbbs— Statutjb Imposiko Adicikistba- 

TIVB DdTIBS. 

- Act June 22, 1874, S 6, par. 1 (1 Supp./Rev. St [2d Ed.] p. 33), which 
requires the court or Judge to certify the value of the services of an in- 
former In regard to frauds upon the customs revenue, which have been 
the subject of a Judicial proceeding, for the Information of the secretary 
of the treasury, seeks to Impose upon the court duties which are adminis- 
trative, and not Judicial, and Is unconstitutional. 

On Petition of Matthev^ H. Ghadwick, Informer, 

Henry J. Hancock, for petitioner. 

James B. Holland, IT. S. Atty., and J. Whitaker Thompson, Asst. 
U. e. Atty. 

J. B. Mcpherson, District Judge. The petitioner avers that 
he furnished original information concerning certain frauds com- 
mitted by the defendants upon the customs revenue, that suit was 
brought upon this information, and recovery had by the govern- 
ment, and therefore that he is entitled to compensation, under sec- 
tion 4 of the act of 1874 (1 Supp. Rev. St. [2d Ed.] p. 32). He asks 
the court to examine and determine the validity of his claim for 
compensation, and also to certify the value of his services to the 
secretary of the treasury, under the first paragraph of section 6 
of the same statute (Id. p. 33). The paragraph is as follows: 

"That no payment shall be made to any person furnishing Information In 
any case wherein judicial proceedings shaU have been Instituted, unless his 
claim to compensation shaU have been established to the satisfaction of the 
court or judge having cognizance of such proceedings, and the value of his 
services duly certified by said court or judge for the Information of the secre- 
tary of the treasury; but no certificate of the value of such services shall be 
conclusive of the amount thereof." 

He gave notice of this application to the collector of the port of 
Philadelphia, and the United States district attorney appeared, and 
examined the witnesses. 

The government now moves to dismiss the proceeding on the 
ground that the duties which section 6 attempts to impose upon the 
court Bre not judicial duties, and therefore tint the section is so 
far unconstitutional. The question has already been considered by 
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dt least two federal judges, and their opinions may be found in Ex 
parte Gans (D. C.) 17 Fed. 471, and Ex parte- Riebeling (D. C.) 70 
Fed. 310. In view of these decisions, I need do no more now than 
to say that I agree with them in holding that the duties sought 
to be imposed upon the court by the section in question are admin- 
istrative, and not judicial, and that congress could not constitu- 
tionally impose them. Judge Maxey's discussion of the subject in 
Ex parte Riebeling is so full and satisfactory that it would be super- 
fluous to attempt more. It may be proper to add that although 
my predecessor. Judge Butler, gave several certificates such as is 
now asked, it was evidently with considerable doubt concerning his 
authority, as will appear by the following extract from the order in 
U. S. V. 563 Diamonds, No. 2 of 1896: 

"It appearing to the court that there Is some doubt as to its authority be- 
cause of the nature and character of the proceedings, but, for the pui-pose of 
aiding the secretary of the treasury in the proper discharge of his duties as 
contemplated by the statute, [the court] wiU entertain jurisdiction." 

The petition is dismissed. 



SOUTHERN RY. CO. V. NORTH CAROLINA CORP. COMT^flSSION et aL 
SEABOARD & R. R. CO. V. SAME. ROANOKE & T. R. R. CO. V. 
SAME. RALEIGH & G. R. CO. V. SAME. RALEIGH Sc A. AIR- 
LINE R. CO. V. SAME. CAROLINA CENT. RY. CO. V. SAME. AT- 
' LANTIC COAST-LINE RY. CO. OP VIRGINIA V. SAME. WILMING- 
TON & W. R. CO. V. SAME. NORFOLK & C. R. CO. v. SAME. 

(Circuit Court, B. D. North Carolina, December 10, 1900.) 

EqurrT Pleading— Amendment of Answer. 

Amendments cannot be allowed to an answer after the time for taking 
testimony by the complainant has expired, the purpose of which is to 
malse certain a construction of the original answer contended for by de- 
fendant, but disputed by complainant. Such amendment is either unnec- 
essary, or it makes a change in the issues not permissible by the defend- 
ant at that stage of the case. 

On ^lotions by Defendants for Leave to Amend Their Answers. 
See 104 Fed. 700. 

Chas. Price and C. M. Busbee, for complainants. 
H. G. Connor, Simmons, Pou & Ward, J. 0. L. Harris, 0. A. Cook, 
and John W. Hinsdale, for defendants. 

SIMONTON, Circuit Judge. These cases now come up on a mo- 
tion by defendants to amend the answers in each case. The reason 
for the proposed amendments is stated in the motion: 

"Whereas, the complainants* counsel insist that the defendants in their an- 
swer in the above-entitled case have admitted that the corporation commission 
has assessed the property of the complainants at its true value; and whereas, 
the defendants contend that no such admission was made or intended to be 
made: Now, in order to avoid any uncertainty upon this point," defendants 
will move '*for leave to amend the answer of defendants by inserting the fol- 
lowing paragraphs." 

The zeal and ability with which this motion has been argued, and 
the elaborate briefs submitted, deserve a full statement and dis- 
cussion of the point involved. The cases were first heard upon the 
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return to a rule to show cause why an injunction should not issue. 
An immense number of ex parte affidavits were submitted at this 
hearing. An examination of the affidavits convinced the court that 
no satisfactory conclusion could be drawn from them. Nothing is 
more common in the trial of causes than a variance between the 
evidence of the same witness on examination and cross-examina- 
tion and his statements in an affidavit. And this without any re- 
flection upon the motives or character of the witness. Affidavits 
are generally prepared by a person other than the affiant. The 
scribe uses expressions which he thinks set out the meaning of the 
affiant. The latter is apt to sign after cursory reading or hearing, 
and, when afterwards his attention is directed to the words used 
in the affidavit, he discovers that he has wholly misunderstood the 
words used for him. At any rate, reading the affidavits submitted 
in these cases, the necessity for cross-examination of the affiants be- 
came manifest, and the causes were referred to a master. After 
that the answers were filed. Replication being in, the testimony 
was taken on behalf of complainant, and the time for taking it is 
about to end. At the date of this opinion it has ended. Then the 
motion now under consideration is made. There is no doubt that 
amendments can be allowed to the pleadings at almost any stage 
of a case (Richmond v. Irons, 121 U. S. 27, 7 Sup. Ct. 788, 30 L. 
Ed. 864), — in matters of form, mistakes of date, verbal inaccuracies, 
always; material amendments in an answer, rarelv (Walden v. Bod- 
ley, 14 Pet. 156, 10 L. Ed. 398). A bill may be 'amended without 
material detriment to a defendant, because to such an amendment 
he has the right to answer. But if an answer be amended, shifting 
the issue or the ground of defense, a complainant may be driven to 
filing a new bill. Among other rules laid down as directing the 
discretion of the court in granting leave to amend, are two of great 
weight. . The proposed an^endment should not contain the same mat- 
ter and defense as the original answer. Story, Eq. PI. § 868. The 
amendment must not be of matter which could, with proper dili- 
gence, have been put in the answer. Comb Co. v. Phelps, Fed. Cas. 
No. 7,025. The answers in these cases were prepared by counsel 
of the highest standing at the bar, not only for learning, but ac- 
curacy. It would be difficult to believe that they have made use 
of language not conveying the meaning they intended. And now 
they assert that the answer does express their intention. If this 
appears in the answer as filed, then there is no occasion for any 
amendment. There is no need for the expression of the intention 
m language of classic purity. It is enough if the language used can 
bear the idea intended. An amendment at this stage of the case is 
too grave a matter to be used simply to improve the style of the 
answer. If the language used in the answer does not express the 
purpose for which it was used, so that the opposite party and the 
court cannot so interpret it, and if the amendment gives a new com- 
plexion to the case, it could not be allowed. The complainants have 
completed their testimony in chief. U the proposed amendment give 
a new complexion to the case, — if it raise issues not logically or 
properly raised in the answer, — then complainants would have the 
right to ask leave to introduce evidence looking to this new corn- 
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plexion of the ibfiue/and the cause which should be speedily decided 
may be prolonged indefinitely. ^ 

There are nine cases involved in this litigation. The bill of com- 
plaint in each case charges that the defendants have assessed the 
property of railroads at its full value, and that in this they have 
discriminated against the railroads, inasmuch as by universal rule 
all property other than railroad property in North Carolina is as- 
sessed for taxation greatly below its actual value in money. Al- 
though expressed in varying language, this is the gravamen of each 
bill. In the original answers this charge is categorically denied. 
The amendments proposed are eight in number, numbered xi a, b, 
c, d, e, f , g, h. These proposed amendments simply deny the allega- 
tions in detail, and aver that a practice to the contrary exists in 
every respect. Very much of the argument in support of the amend- 
ments goes to the merits of the case. This is not the time for such 
a discussion. The motion to amend as prayed for is refused. 



OUVBR et al. v. PARLIN & ORENDORFP CO. 

(Circuit Court of Appeals, Fifth Circuit December II, 1900.) 

No. 965. 

Fbdbral Couktb— Knjoining Su^j in State Court— Pbioritt of Jurisdiction. 
lu a suit in equity in a federal court, brouglit, among other things, to 
recover possession of certain real estate, and to cancel a deed of trust 
executed by prior owners thereon for fraud, the grantors and grantees In 
such deed were made defendants. The grantees answered, under oath, 
that long before the commencement of the suit they had sold and trans- 
ferred the deed of trust and the notes secured thereby to a bank named, 
and disclaimed any Interest In the property. After replications had been 
filed, the testimony taken, and the cause sejt down for hearing, the bank 
which owned the deed of trust commenced a suit for Its foreclosure In a 
state court, and, in accordance with the practice, procured the Issuance of 
a writ of sequestration, under which the sheriff took possession of the 
property. ffcW, that the federal court had not acquired such priority of 
jurisdiction as authorized it, in view of Rev. St. § 720, which prohibits 
the granting of any injunction to stay proceedings In any court of a state« 
to enjoin the prosecution of the foreclosure suit in the state court, upon 
the filing of an amended bill by the complainant, In which for the first 
time the bank was made a party defendant. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Texas. 

Lauch McLaurin, for appellant 
U. F. Short, for appellee. 

Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges, 

PARDEE, Circuit Judge. This is an appeal from an interlocutory 
order granting an injunction restraining proceedings in a state court 
The original bill was filed the 18th day of December, 1899, against 
D. Olirer, F. C. Oliver, S. S. Walker & Sons (a firm composed of S. 
S. Walker, J. L. Walker, and Sanders Walker;, and W. W. Wright, 
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trustee. The allegations of the bill, more or less, tend to support 
the prayer for relief, which is as follows: 

*'In (Consideration whereof, and for as much as your orator Is remediless in 
the premises at and by the strict rule of the common law, and Is only reliev- 
able in a court of equity, where matters of this kind are properly cognizable 
and reviewable, your orator prays that the defendants S. S. Walker & Sons, a 
firm composed of S. S. Walker, J. L. Walker, and Sanders Walker, be com- 
pelled to answer under oath, and to state whether or not the said sum of 
money owing from F. C. Oliver to them, as hereinbefore stated, and secured 
by deed of trust upon said premises, is paid, and to state specifically and 
definitely the credits to which said sum Is entitled, and the respective dates 
and amounts of each of said credits, and how and when the same was received 
by them, and the balance due or claimed to be due upon said Indebtedness; 
that thfr said defendants F. O. Oliver and D. Oliver may answer the premises, 
but not upon oath or afiSrmation, the benefit whereof is expressly waived by 
your orator. It now prays the court that the deed aforesaid executed by F. 
C. Oliver to D. Oliver, on the 15th day of April, 1897, be canceled, set aside, 
and for naught held, and that the said D. Oliver be ordered and directed by 
a decree of this court to convey to your orator, by a quitclaim deed, all the 
right, title, and interest which he acquired under and by virtue of said fraud- 
olent conveyance of F. Q Oliver to him, within such time as the court shall 
direct; that an account be taken of the rents and profits of said property 
from the 5th day of December, 1899, at which time your orator acquired title 
thereto, and that the same be directed to be paid to your orator by the de- 
fendant or defendants receiving the same, and that your orator have a writ 
of possession directing the said defendants to deliver said property to your 
orator; that an account be taken of the sum or sums due and owing frpm the 
saidF. C. Oliver to the defendants S. S. Walker & Sons, If any, and that your 
orator be permitted to pay the same, If any such sum is found due, and that 
the cloud created by said deed of trust upon the title to said premises be re- 
moved, and that said deed of trust be canceled, satisfied, and for naught held, 
and that the said defendants S. S. Walker & Sons and W. W. Wright, trustee, 
be enjoined and restrained from foreclosing said deed of trust by advertise- 
ment and sale pending this litigation." 

All the defendants appeared and answered at more or less length, 
and the defendants B. S. Walker & Sons answered as follows: 

••First And now come the respondents S. S. Walker, J. L. Walker, and 
Sanders Walker, composing the firm of S. S. Walker & Sons, and, in answer 
to the subpoena heretofore served on them herein, would show to the court 
that they have no interest in the property herein sued for, and had none at 
the time of the commencement of this suit; wherefore they pray the court 
that they go hence without day, and that they have Judgment for their costs, 
and for such other and further relief as they may be entitled. 

**Second. And, for further answer, now come the said respondents, and say, 
in answer to the bill herein filed, requiring that they answer under oath what 
interest, if any, they have in a certain deed of trust executed by F. C. Oliver 
and wife, on the 23d day of November, 1896, in favor of these respondents, to 
secure a note for the sum of two thousand nine hundred and forty-five 
($2,945.00) dollars, in which W. W. Wright, one of their co-respondents, Is 
trustee, and would show to the court that said note was given for the erec- 
tion of a brick building on the lots described in the biU herein filed, and that 
long prior to the commencement of this suit said note ^ad been transferred 
by these respondents to the Groesbeck National Bank; that at the time of said 
transfer no credits had been indorsed on said note, and that the only money 
received by these respondents was paid to them by the Groesbeck National 
Bank; that they have no knowledge as to whether F. O. Oliver, or any other 
person, has paid anything on said note since it has been transferred to the 
Groesbeck National Bank; that these respondents have not now, nor have 
they had for a long time (for more than two years) prior to the filing of this 
affidavit, any interest in said note, or the property herein sued for. Wherc- 
106 F.-18 
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fore they pray that they be discharged, and that they go hence without day, 
and have judgment for their costs, etc.; and as in duty bound they will ever 
pray." 

The record shows that, at the time the defendants entered their 
appearance, the complainant, through his counsel of record, was 
informed by the defendants' counsel, as well as by the answer of S. 
S. Walker & Sons, that the note secured by the deed of trust had 
long before been transferred to the Groesbeck National Bank, who 
then held the same, and that a request was made that the complain- 
ant should make the said Groesbeck National Bank a party to the 
suit. The complainant filed replications to all the answers, an ex- 
aminer was appointed, the evidence all taken, and the case made 
ready for hearing. The record further shows: 

"That on May 3, 1900, the Groesbeck National Bank instituted its suit. No. 
8,507, on the docket of the district court of Texas for Limestone county, 
making F. C. Oliver, D. Oliver, and Parlin & Orendorflf Company parties 
defendant therein, and immediately had issued citation therein on them. In 
said suit the said bank makes the following claims: That It Is the legal and 
equitable owner and holder of the promissory note for $2,945.00 mentioned 
in the bill of complaint in said cause No. 532, in the United States circuit court 
at Dallas, Texas, made by F. C. Oliver to S. S. Walker & Sons on November 
23, 1896, as well as the lien executed by said Oliver on the lands described 
in the biU of complaint in said cause No. 532, to secure the payment of said 
note; that it so owned and held said note and lien since a time prior to the 
maturity of said note,— that is, since a date prior to January 23, 1897; that 
the said note is wholly due and unpaid, and that the said bank is entitled to 
recover thereon the face value thereof, with Interest and attorney's fees, and 
is further entitled to a foreclosure of the said lien as a prior lien upon the 
said land against all the defendants in the said suit, and prays for relief ac- 
cordingly; that the Groesbeck National Bank, in its suit No. 3,507 in the said 
state court, in compliance with the law in such cases made and provided, made 
its affidavit and bond for the purpose of securing the Issuance of a writ of 
sequestration in said cause No. 3,507, upon said land hereinbefore named, being 
the same land described in complainant's said cause No. 532, in the United 
States circuit court; and thereafter, in compliance with the statutes in such 
cases made and provided, a writ of sequestration was Issued by the said state 
court in the said cause No. 3,507, to the sheriff of Limestone county, Tex., who, 
in compliance therewith, according to law seized and took into his possession 
the land above described." 

On May 28, 1900, the complainant, the Parlin & Orendorfif Com- 
pany, filed its amended bill in the circuit court, averring substan- 
tially the same matters set forth in the original bill, together with 
the fraternal relationship between Rod Oliver, the president of the 
Groesbeck National Bank, and the defendants D. Oliver and F. C. 
Oliver, and the knowledge of the bank of the suit pending, and 
charged fraud and collusion, and on these allegations prayed that 
the Groesbeck National Bank should be made a party defendant, 
and that it should be restrained by injunction from further proceed- 
ing in the action commenced in the district court of Limestone 
county, Tex., and from commencing or prosecuting any further ac- 
tion or proceeding at law in respect of or concerning the matters 
aforesaid, or any of them, and for such other and further relief 
as the circumstances of the case might require. Upon notice, the 
Groesbeck National Bank was then made a party to the suit, and 
the injunction issued as prayed for, on a bond of f3,000. 
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The assignments of error are numerous and lengthy, and relate 
mainly to the right of the court below to permit an amendment to 
the original bill on the showing made, and, after replication, the 
taking of testimony and the setting of the cause for hearing. But 
the only question we deem it necessaiy^ to pass upon on this ap- 
peal, which is based on an interlocutory order granting an injunction, 
is whether the injunction restraining the proceedings in the state 
court was properly issued. Jurisdiction to issue this injunction, 
notwithstanding the provisions of section 720, Bev. fit., is claimed; 
because it is said the circuit court, prior to the conunencement of 
proceedings in the state court, was fully seised of jurisdiction of 
the parties and the matters in controversy, and that to allow the 
proceedings to go on in the state court would be to defeat the pre- 
viously acquired jurisdiction of the circuit court, and forestall any 
decree that may be therein rendered. The scope of the bill in this 
case, as taken from the allegations and the prayer, is very wide, 
and the bill is to be considered as one to recover possession of cer- 
tain real estate, set aside a deed of trust for fraud, remove clouds 
from title, recover rents and profits, and for an accounting in a 
certain contingency; and, as to these matters and against the par- 
ties to the bill, we assume, for the purpose of this api)eal, that the 
circuit court is fully seised of jurisdiction. "The possession of the 
res vests the court which has first acquired jurisdiction with the 
power to hear and determine all controversies relating thereto, 
and for the time being disables other courts of co-ordinate juris- 
diction from exercising a like power. This rule is essential to the 
orderly administration of justice, and to prevent unseemly conflicts 
between courts whose jurisdiction embraces the same subjects and 
persons. Nor is this rule restricted in its application to cases where 
property has been actually seized under judicial process before a 
second suit is instituted in another court, but it often applies as 
well where suits are brought to enforce liens against specific prop- 
erty, to ma^'shal assets, administer trusts, or liquidate insolvent es- 
tates, and in suits of a similar nature, where, in the progress of the 
litigation, the court may be compelled to assume the possession and 
control of the property to be affected. The rule has been declared 
to be of especial importance in its application to federal and state 
courts. Peck v, Jenness, 7 How. 612, 12 L. Ed. 841; Freeman v. 
Howe, 24 How. 450, 16 L. Ed. 749; Moran v. Sturges, 154 U. S. 256, 
14 Sup. Ct. 1019, 38 L, Ed. 981; Bank v. Stevens, 169 U. S. 432, 18 
Sup. Ct. 403, 42 L. Ed. 807; Harkrader v. Wadley, 172 U. S. 148, 
19 Sup. Ct. 119, 43 L. Ed. 399." Farmers' Loan & Trust Co. v. Lake 
St. El. R Co., 177 U. S. 51, 61, 20 Sup. Ct. 564, 44 L. Ed. 667. The 
leading cases in regard to the right of a court of the United States, 
in a proper case, to issue an injunction in disregard of section 720 
of the Bevised Statutes, are French v. Hay, 22 Wall. 231, 253, 22 
L. Ed. 799, 857, and Dietzsch v. Huidekoper, 103 U. S. 494, 26 L. Ed. 
497. In citing and considering these cases, the supreme court says: 

"The cited cases were of anclUary bills, and were. In substance, proceedings 
in tHe federal courts to enforce their own Judgments by preventing the de- 
feated parties from wresting replevied property from the plaintiffs in replevin, 
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who by the final Judgments were entitled to it. As was said in DIetzscfa t. 
Huidekoper: 'A court of the United States is not prevented from enforcing its 
own Judgments by the statute which forbids it to grant a writ of injunction 
to stay proceedings in a state court Dietzsch, the original plaintiff in the 
action on the replevin bond, represented the real parties in interest, and he 
was a party to the action of replevin, which had been pending, and was finally 
determined in the United States circuit court That court had jurisdiction 
of his person, and could enforce its judgment in the replevin duit against him, 
or those whom he represented. The bill in this case was filed for that pur- 
pose, and that only.' " Harkrader v. Wadley, 172 U. S. 148, 165, 19 Sup. Ct 
119, 43 L. Ed. 399. 

An examination of the cases which have attempted to follow 
French v. Hay and Dietzsch v. Huidekoper will show that in every 
well-considered ease, when an injunction restraining already insti- 
tuted proceedings in a state court has been issued by a United States 
court, it was either based on a decree or judgment of the United 
States court which it was necessary and proper to enforce; or, if 
issued prior to judgment or decree, it was directed against a party 
who, after jurisdiction over him and the cause was fully vested, 
had resorted to proceedings in the state court necessarily conflict- 
ing with, if not ousting, the jurisdiction of the United States court. 
See Shoemaker v. French, Fed. Cas. No. 12,800; Sharon v. Terry 
(C. C.) 36 Fed. 337; Mutual Life Ins. Co. v. University of Chicago 
(0. C.) 6 Fed. 443; Railroad Co. v. Kuteman, 4 C. C. A. 503, 54 Fed. 
551; Abeel v. Culberson (C. C.) 56 Fed. 333; President v. Merritt 
(C. C.) 59 Fed. 7. 

The present case shows that the Groesbeck National Bank ac- 
quired the note secured by the deed of trust involved in this contro- 
versy long prior to the maturity of the same, and long prior to the 
institution of the present suit in the circuit court, and that the 
said bank was neither a party nor a priyy to the suit in the circuit 
court; in fact, the record shows that although the complainant was 
fully advised that the Groesbeck National Bank owned the note in 
question, and had acquired the same prior to the filing of his bill, 
he neglected and refused to make the Groesbeck National Bank a 
party. Under these circumstances, we are of opinion that although 
the said bank, through its president, may have been fully inform^, 
it was not compelled to intervene in the complainant's suit, nor to 
await the decision of iscues pending therein between other parties, 
but had the right to commence, in a proper court, a suit for the de- 
termination of its rights, including a foreclosure of the deed held 
by it. It thus appears that the present case is clearly distinguish- 
able from each and all of the cases wherein it has been held that 
notwithstanding the provisions of section 720, Rev, St., the United 
States court might issue an injunction restraining instituted pro- 
ceedings in a state court. If section 720, Rev. St., means some- 
thing, and is not to be emasculated by construction and exceptions, 
it means that, in cases like the present, no injunction shall be 
granted "to stay proceedings in any court of a state." The order 
appealed from, so far as it restrains proceedings heretofore insti- 
tuted in the state court, is reversed, and the cause is remanded to 
the circuit court, with instructions to further proceed as equity 
may require. 
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RICHARDSON V. OUVIBR. 

(Clicalt Court of Appeals, Fifth Circuit. November 20, 1900«) 

No. 929. 

1. Bakxb— Receiying Deposit when Insolvbht— Right of Owhbb to Reolaim. 

A check deposited in a hank on the day it closed its doors, and when it 

was known by its officers to be Insolvent, remains the property of the 

depositor, who may recover the proceeds from the receiver, where they are 

shown to have come into his possession. 

Sl 8aub— Stockholdbb as Depositob. • 

The rights of a depositor in a national bank, as snch, in case of the 
bank's insolvency, are not affected by the fact that he is also a stock- 
holder, his duties and liabilities as stockholder being measured by the pro- 
visions of the statute; and he has the same right to reclaim a deposit 
fraudulently received from him when the bank was known by its officers to 
be in a failing condition as any other depositor, where he had no knowl- 
edge of the bank's condition, and did not participate in the frauds of its 
officers. 

& Same— Suit against RBCErvBR— Lachbs. 

A suit by a depositor hi a bank against its receiver to recover the pro- 
ceeds of a check fraudulently received by the officers of the bank after its 
insolvency, and which came into the hands of the receiver, commenced 
within three years after the insolvency, is not barred by laches, in the 
absence of a statute of limitations which would bar an action at law of like 
character, where no injury to any one has resulted from the delay, which 
was due solely to a misunderstanding of his rights by complainant, caused 
in part, at least, by statements made to him by the receiver. 

4. Same— Estoppel— Elkction of Remedies. 

Complainant was a depositor in a national bank, and on the day the 
bank closed its doors, and when it was known by its officers to be insol- 
vent, he deposited a check. On the statement of the receiver that the 
proceeds of the check had gone into the general funds of the banic, he 
included the amount of the check in the proof of his claim in the Insolvency 
proceedings, and received partial dividends on such claim. In fact, the 
check was collected by the bank examiner after the suspension, and the 
proceeds went into the hands of the receiver. Hdd, that the action of com- 
plainant in including the amount of the check in his claim under such 
circumstances did not amount to an election of a remedy, or create an 
equitable estoppel which precluded him, on learning the facts, from main- 
taining a suit against the receiver to recover the proceeds of the check 
as his property, on tendering back the dividends received thereon, before 
the closing of the estate in insolvency, and while the money was still in 
the receiver's hands. 

Aiq)eal from the Circuit CJourt of the United States for the Eastern 
District of Louisiana. 

W. O. Cochran (P. L. Richardson, on the brief), for appellant. 
Henry Chiapella, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is a suit in.*equity brought by 
P. Numa Olivier against F. L. Richardson, as receiver of the Ameri- 
can National Bank. Between 2 and 3 o'clock p. m. on August 6> 
1896, Olivier deposited in the bank a check drawn by B. F. Peters on 
the New Orleans National Bank for |716. The bank, when it re- 
ceived the check, was known to its officers and managers to be in- 
solvent; and at 3 o'clock on that day the bank closed its doors, 
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and was not again opened for business. On the next morning, 
August 6, 1896, a bank examiner of the United States took posses- 
sion and control of the bank. The check so deposited was collected 
by the bank examiner after the American National Bank had closed. 
After the check had been collected, F. L. Richardson was by the 
comptroller of the currency of the United States duly appointed re- 
ceiver of the bank, and qualified as such receiver. The assets of the 
bank went into his possession as receiver, as did also the |716 col- 
lected on the check, which latter sum is now held by the receiver. 
The main purpose of the bill is to recover of the receiver this sum* 
On the facts stated, it was a fraud on the part of the bank to receive 
the check, if it intended to collect it and mingle the proceeds of the 
collection with its general assets, and for this and other reasons not 
material to state, the check and the proceeds of its collection re- 
mained the property of Olivier, and he, in the absence of other facts 
constituting a defense, would be entitled to recover the same. This 
has been decided in several recent decisions of this court, where the 
reasons are given. Richardson v. Bank, 36 G. G. A. 315, 94 Fed. 450; 
Same v. Denegre, 35 G. G. A. 452, 93 Fed. 572; Same v. Redemption 
Co., 42 G. G. A. 619, 102 Fed. 780; Same v. Coffee Co. (G. G. A.) 102 
Fed. 785. 

The receiver contends that Olivier is not entitled to recover (1) be- 
cause he is a stockholder in the bank; (2) because of laches and de- 
lay in asserting his claim; and (3) because he is now estopped from 
asserting a claim to the entire proceeds of the check, he having elect- 
ed to prove his claim and receive dividends as a general creditor. 
The facts relevant to these defenses should be stated. Olivier owned 
20 shares of stock in the American National Bank. The Bank was 
found to be so insolvent that it was necessary for the comptroller of 
the currency to assess the stockholders to the amount of the par 
value of the stock held by them. This assessment being made, 
Olivier on October 20, 1896, paid to the receiver the amount of the 
assessment against him, |2,000. On the morning of August 5, 1896, 
before he deposited the check as stated, Olivier had a balance in the 
bank to his credit, as shown by his pass book, of |816.19. The check 
deposited was also entered on his book. Adding the amount of the 
check, |716, to the balance on the book, 1816.19, the entire amount of 
credit on the book was |1,532.19. Richardson, the receiver, was 
known to Olivier to be a lawyer. The latter applied for a blank form 
to prove his claim against the bank. On Olivier's cross-examination 
by Richardson in reference to the check for |716, he was asked: 

"Q. Did you say to me or did you claim that the money should be returned 
to yon? A. Y^s; I made the observation that I thought the money ought to 
be returned because the bank had no right to receive that deposit" 

The following is from Olivier's deposition: 

''Q. At the time you made that proof of claim for the whole amount, $1,532, 
did you ask Mr. Richardson, the receiver, whether you should Indode that 
check for $716 or not? A. Well, I made the proof for the whole amount. 
Mr. Richardson had told me that my check had gone into the general assets of 
the bank. Q. Had you ever asked Mr. Richardson, the receiver, whether you 
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could claim back the check or the proceeds of the check for $716 deposited on 
the 5th of August, on the day prior to the failure of the bank? A. Well, at 
the time I paid that assessment^ It was at that time I asked Mr. Richardson 
about that check, and he said that it was gone; that it was In the general as- 
sets of the bank. So I paid the assessment I did not think of making any 
opposition. I never had any lawsuit before. Q. Why did you ask him that 
question,— for what purpose? A. Well, because I thought they would return 
me that check, or the amaunt of that check, and I could use it to pay part of 
my assessment, but he told me that it had gone into the general assets of the 
bank." 

In reference to paying the aBsesBment of |2,000 without demand- 
ing the return of the f 716, the witness testified: 

"Q^ Did you take my advice, or that of any other lawyer, at the time you 
made that payment to Mr. Richardson, receiver? A. No. Q. Upon whose as- 
surance as to the law of the case did you act? A. Well, I thought, Mr. Rich- 
ardson being a lawyer, and telling me it had gone into the general assets of 
the bank, I need not go to consult with any other lawyer." 

It is provided by statute: 

"The comptroller shaU, upon appointing a receiver, cause notice to be given, 
by advertisement in such newspapers as he may direct, for three consecutive 
months, calling on all persons who may have claims against such association 
to present the same, and to make legal proof thereof." Rev. St. § 5235. 

Under these circumstances Olivier filled up the blank so as to in- 
clude both the previous deposits and the amount collected on the 
check, and received the receiver's certificate, dated March 10, 1897, 
for the entire sum |1,532.19. Afterwards he received two dividends 
on the claim, one of 10 per cent, and one of 5 per cent. In his bill, 
filed on June 19, 1899, Olivier tenders these dividends in certified 
checks, so far as they were payments on the money collected on the 
check, one for f 71.60 and one for if35.80. Since the bill was filed the 
receiver tendered Olivier other dividends, but he declined to receive 
them. It was conceded in the bill that the receiver had acted in 
good faith, and it was not claimed that it had been his intention to 
deceive or mislead the appellee. The circuit court filed with the 
decree appealed from an opinion showing the reasons on which the 
decree is based. (See note.)^ 

It is claimed by the appellant that the fact that the appellee is a 
shareholder in the bank should deprive him of the right to secure 

1 The foUowing is the opinion of the circuit court (PARLANGE, District 
Judge): 

*lt Is evident that the complainant Is entitled to recover, under the doctrine 
of Richardson v. Denegre, 35 G. G. A. 452, 93 Fed. 572, unless by his acts he has 
deprived himself of the benefit of the doctrine. I am satisfied that be has 
done nothing which can be successfully pleaded against him as an estoppel. 
No one has been injured by his acts. No one has been thereby induced to 
change his position to a less favorable one. Estoppels en pais are sustained to 
prevent the party against whom they are pleaded from gaining an unfair ad- 
vantage over one whose conduct was influenced by the act from which the 
estoppel is claimed to result In this case the injustice, it seems to me, would 
be in sustaining, and not in rejecting, the plea of estoppel. Though it is fully 
conceded (and in fact It is pleaded) that the receiver acted in perfect good faith, 
yet his statement to the complainant was material in producing the condition of 
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a preference. We quote from the brief of the learned counsel for 
the appellant: 

"It may well be doubted whether a court of equity ought eyer to give a 
stockholder of a bank a preference over the creditors of the bank, when the 
only ground for asking such preference is the fraud of the oflacers of the 
bank, who represent him In their dealings with depositors. He is joint pro- 
prietor of the business, Interested in its profits, having a voice in the election 
of its directors, and therefore responsible in a measure for their conduct of the 
business. Why should he be preferred to general creditors, who have no inter- 
est in the profits and no voice In the management, on the score that his agents 
have defrauded everybody, including himself?" 

The statute fixes certain liabilities on the shareholders of national 
banks. They are made responsible for the contracts of the bank to 
the amount of their stock therein at its par value, in addition to the 
amount invested in such shares. Rev. St. § 5151. The appellee has 
responded to that liability, anld paid the amount of the assessment 
against him. The shareholders of the bank, unless they are also 
officers of the bank, do not participate in its active management. It 
is true that they select, either directly or indirectly, the officers, — ^the 
president, the cashier, and the directors, — but beyond that they do 
not participate in its control. When a shareholder makes a general 
deposit in the bank, the bank becomes his debtor, as in the case of . 
deposits by nonshareholders. When he makes a special deposit, 
the relation of trust arises, as in the case of special deposits by oth- 
ers. There is no sound reason, we think, for refusing to give a share- 
holder the same remedies against the bank on account of its frauds 
that are given to other creditors. The shareholder who is a creditor 
occupies a dual relation to the bank, and his liabilities and duties 
in the one relation should not embarrass him in the enforcement of 
his rights in, the other. There is no fact in evidence in this case that 
shows that the appellee obtained any knowledge or notice of, or that 
he in any way participated in, the frauds of the bank, so that he 
should be placed on a' footing different from that of nonshareholders 
who had dealings with the bank. To deprive him of the rights and 
remedies of others would be to add to the responsibilities and lia- 
bilities imposed on him by the act of congress under which the banks 
are organized. To establish the doctrine advanced by the appellant 
would be to discourage shareholders from dealings with the banks- 

things from which it is now claimed that an estoppel arises. The claimant is 
not chargeable with laches, under the facts of this cause; the receiver having 
contributed to the delay by his statement to the complainant, and no one having 
been injured by the delay. For the same reasons, and because complainant was 
not aware of the facts, the plea that he should be held to his election is not 
good, in my opinion. The error of mixed law and fact which caused the com- 
plainant to act as he did is such an error as a court of equity, in such a case 
as this, can and should relieve from. Not to do so would be unjust to. the 
complainant, and would be giving to others an unfair advantage over him. 
Let there be a decree ordering the receiver to pay the complainant $716 by 
preference, being the proceeds of the check on the New Orleans National Bank 
received by the receiver after the failure of the bank. Let the decree further 
order that the money tendered by the complainant be paid over to the re- 
ceiver." 



Digitized by 



Google 



RICHARDSON V. OLIVIBB. 



281 



in which they held stock, for they would always be at a disadyantage 
as compared with other clients of the banks. It may be said that it 
would make the shareholder more particular in the selection of the 
bank's officers, but the congress thought it sufficient to impose a 
fixed liability on the stockholder, and we do not find precedents re- 
quiring or permitting us to increase such liability. We think the 
shareholder in cases like this is entitled to the same remedies that 
the courts give to the nonshareholder. 

The deposit of the check waa made on August 5, 1896. The bill 
was filed on June 19, 1899, less than three years after the deposit. 
In the application of the doctrine of laches the rule is that courts 
of equity are not bound by, but they usually act or refuse to act in 
analogy to, the statute of limitations relating to actions at law in 
cases of like character. This rule means that under ordinary circum- 
stances a suit in equity will not be barred by laches before the time 
fixed by the analogous statute of limitations at law. But the statute 
of limitations would not always govern. If, owing to special cir- 
cumstances, it was inequitable to apply the statute, it might not be 
applied in equity; and, if equitable considerations required the ap- 
plication of the bar, it might be applied in cases where the statute 
would not bar an analogous case at law. Our attention is not called 
to any statute of limitations of the state of Louisiana that would 
bar a suit at law by Olivier to recover the money of the bank within 
the period which elapsed from the dejwsit of the check to the time 
the bill was filed. It is true that, in the absence of any statute of 
limitations, equity discountenances gross laches in prosecuting 
rights, or long and unreasonable acquiescence in the assertion of 
adverse rights. This principle is applied as a matter of course in 
cases where to grant relief to the party guilty of the delay would do 
injustice to innocent third parties who acquired interests during the 
delay. But in this case there is no analogous statute of limitations 
that would bar the suit if at law. No innocent third parties have 
acquired interests to be affected, and such delay as has occurred was 
apparently caused by a mistake as to the law and the facts caused 
by the appellant, the defendant in the court below. The rule as to 
laches is established to promote, and not to defeat, justice. It ap- 
pears to us that it would be inequitable and contrary to precedent 
to apply the doctrine to defeat the claim asserted in this suit. God- 
den V. Kimmell, 99 U. S. 201, 25 L. Ed. 431; Kelley v. Boettcher, 
85 Fed. 55, 29 0. C. A. 14; Williamson v. Monroe (C. C.) 101 Fed. 
322; Wagner v. Baird, 7 How. 234, 12 L. Ed. 681; Billings v. Smelt- 
ing Co., 2 O. C. A. 252, 51 Fed. 338, 348. 

The claim that Olivier is bound by his election is in effect a claim 
that he is, in equity, estopped from now asserting his right to the re- 
turn of the entire proceeds of his check. The answer, in fact, pre- 
sents the defense in that form. The answer asserts that Olivier, on 
account of the facts stated, "is thereby forever estopped from alter- 
ing his position in relation to said claim, and from attempting to 
avoid the effect of the settlement thereof which he has voluntarily ac- 
cepted and made with this respondent." A brief examination of 
this defense will show the absence of several elements essential to 
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create an equitable estoppel. This will be evident from an attempt 
to apply the definition of equitable estoppel, as given by modern au- 
thorities, to the facts of this case. Pomeroy says: 

"Equitable estoppel Is the effect of the voluntary conduct of a party, whereby 
he is absolutely precluded, both at law and In equity, from asserting rights 
which might perhaps have otherwise existed, either of property, of contract, 
or of remedy, as against another person who has in good faith relied upon such 
conduct, and has been led thereby to change his position for the worse, and 
who on his part acquires some corresponding right either of property, of con- 
tract, or of remedy." 2 Pom. Eq. Jur. § 804. 

The position of the receiver has not been changed by any act of 
the appellee. The receiver has not in good faith acted on any rep- 
resentation or act of the appellee so that the change of position on 
the part of the appellee will injuriously affect the rights of the re- 
ceiver or of those whom he represents. It could not have been 
Olivier's purpose to elect to prove his claim for the proceeds of 
the check as a general" creditor because he thought he would ob- 
tain a larger dividend in that way. He could, of course, as a gen- 
eral creditor, or as a privileged creditor or claimant, receive no 
more than the amount of the check. If the bank was able to pay 
its debts in full, he, as a general creditor, would be paid in full; 
and, if the assets were uot sufficient to pay in full, he, as a general 
creditor, would receive only a pro rata share. On the other hand, 
as a preferred creditor he would obtain in full the amount of the 
check. It is, therefore, clear that he did not elect to prove the 
claim as a general creditor with the expectation that he would ob- 
tain more than if he claimed a return of the amount of the check. 
The evidence shows that his original purpose was to claim as a 
privileged creditor, and he had said to the receiver that *^e thought 
the money ought to be returned, because the bank had no right to 
receive the deposit," but, on the assurance of the receiver that the 
collection had passed into the general fund, he proved the claim 
as a general creditor. The acts or representations of Olivier will 
not create an estoppel against him, and in favor of the receiver, 
unless the receiver was deceived or misled. If the receiver was cog- 
nizant of the facts, he cannot claim to have been misled or deceived, 
and cannot urge an estoppel on account of the appellee's conduct, 
which indicated a different state of facts. 2 Pom. Eq. Jur. § 810. 
The record leads us to believe that the receiver must have known 
when and under what circumstances the check was collected. He 
should not have treated the collection as a part of the general as- 
sets of the bank. Having knowledge of the real facts, he cannot 
claim to have been misled by Olivier's proving the collection as a 
part of his account against the bank. It cannot, we think, be 
fairly claimed that Olivier, with full knowledge of all the facts, 
and without inducement or suggestion on the part of the receiver, 
so conducted himself in the assertion of his claim and the receipt 
of the dividends that it would now be contrary to equity and good 
conscience for him to be allowed to allege and prove the truth. The 
doctrine of equitable estoppel, therefore, should not be applied to 
this case. 2 Pom. Eq. Jur. §§ 805, 808, 809. 
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Some observations were made by the supreme court hi the case 
of Dickson v. Patterson, 160 U. S. 584, 592, 16 Sup. Ct. 373, 40 L. 
Ed. 543, that seem pertinent to the instant case. That was a suit 
brought to procure a decree to rescind certain sales of real estate 
on the ground of fraud. The plaintiff and the defendant had been 
dealing in real estate together. They had made purchases and sales. 
The plaintiff had received some money from the def endani on a sale 
made by the latter on their joint account. Later he filed a bill to 
• set aside the sale. The court below dismissed the bill on the ground 
that the plaintiff had elected to retain what he had received from 
the sale of the land in question, and to pursue his claim for moneys 
claimed to be still due. The circuit court held that after the alleged 
fraud came to his knowledge he was bound to promptly make his 
election, and, having elected to let the sale stand, he could not 
thereafter maintain an action to set it aside. The bill having been 
dismissed for these reasons, which we have very briefly stated, an ap- 
peal was taken to the supreme court. The supreme court reversed 
the decree of the circuit court, and laid much stress on the fact 
that Patterson's action had induced or caused the conduct of Dick- 
son which was insisted on as an election. The court said: 

"But there are other considerations which preclude Patterson from insisting 
that Dickson made his election of remedies, and must abide by that election. 
During the correspondence that took place between the parties In 1886, Dick- 
son, so far as the record shows, was not aware that the sale and conveyance 
to Boehme was merely fictitious, and in execution of Patterson's scheme to 
defraud him. Patterson assured him that the sale was a real one, and there 
is no proof to show that Dickson at the time knew or believed anything to the 
contrary. If it wHs a real sale, Dickson, having Joined In the Seed to Boehme, 
could not go behind it, unless he could show that the latter did not purchase in 
good faith. But, from what Patterson wrote to him, he had no reason to 
doubt the validity of the sale to Boehme. Besides, Patterson induced Boehme 
to inform Dickson by letter that the amount paid was only $6,000, and that It 
was changed in the deed to $10,000 at his (Boehme's) request, and that Patter- 
son was an honest man, with a good reputation. All this was well calculated 
to make the impression upon Dickson that the only relief he could have against 
Patterson was to obtain an accounting, and a decree or judgment for such ad- 
ditional sum as was justly due himJ" (The italics are ours.) Dickson v. Pat- 
terson, 160 U. S. 584, 591, 16 Sup. Ct 376, 40 L. Ed. 548. 

The court held that, no rights of innocent third parties having 
intervened, the plaintiff ought not to be denied the fullest relief 
to which, according to the principles of equity, he was entitled. 
We think this case is instructive, as tending to show that a plaintiff 
should not be held to have made an election which creates an estop- 
pel against him if his conduct in making such election was in any 
way influenced by the acts of the defendant. Can one doubt, to 
apply the language of the supreme court, that wnat Richardson, 
the lawyer and receiver, said to Olivier was well calculated to make 
the impression on the latter that the only relief he could have against 
the receiver of the bank was to obtain a pro rata distribution by 
proving his claim as a general creditor? 

The learned counsel for the appellant has cited many cases on 
the point now under discussion. We shall briefly comment on the 
two cases which he has selected as being nearest in point. One of 
the cases so selected is Nanson v. Jacob, 93 Mo. 344, 345, 6 S. W. 
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246, 253. This was an action of trover for the conversion of a num- 
ber of bales of hops. The court first held that a demurrer to the 
evidence should have been sustained because no conversion was 
proved, because "a mere bailee, whether common carrier or other- 
wise, is guilty of no conversion, though he receive property from 
one not rightfully entitled to possession, and, acting as a mere con- 
duit, delivers it in pursuance of the bailment, if this is done before 
notice of the rights of the real owner." This ruling really disposed 
of the case, but the court further considered the effect of obtaining- 
a judgment as on contract for the value of the hops, saying: 

"There was error committed in regard to the allowance of the claim presented 
to the assignee of Jacob, in regard to the force and effect of said allowance. 
That allowance was, to all intents and purposes, a judgment, appealable from 
as such, and conclusive as such. The ollicial record of the assignee shows 
positively that he refused to allow the claim on the basis of a conversion, but 
allowed it as on account The record of the assignee also shows that Jacob 
was adjudged by the assignee entitled to a reduction of two and a half per cent, 
commission on the hops, and the claim was then allowed (1. e. with such a de- 
duction), and it was admitted on the trial that plaintiffs had received several 
thousand dollars on the allowed claim; and at that time the assigned estate of 
Jacob was still unsettled, and it did not appear what additional piiyment would 
be made on account of allowance. In such circumstances as the foregoing, the 
conversion, if any had occurred, must be deemed as waived. Clearly, the 
plaintiffs could not have two strings to their bow,— could not ratify the act 
of Jacob, on the one hand, by having their claim allowed in the ordinary way, 
with a deduction of commissions, and then, on the other hand, proceed as for a 
conversion. The two proceedings were entirely incompatible. The plaintiffs 
were put upon their election to choose which remedy they would pursue, and, 
having elected to go before the as>;ignee sm aforesaid, were necessarily precluded 
from any other or further remedy." 

The court added that: 

"Any other theory announces this remarkable result: that Jacob is allowed 
a commission of two and a half per cent, on the value of the hops he is alleged 
to have converted tortiously." 

And after quoting a number of cases involving the sales of per- 
sonal property, in which plaintiffs were not permitted to sue for 
the price and also sue for the property or for its conversion, the 
court added: 

"For the most obvious reasons, then, the plaintiffs could not with one hand 
gather in the proceeds of the hops In the assignee's court, and with the other 
hand take the hops or their proceeds in the circuit court." 

The case of Burrows v. Johntz, 57 Kan. 778, 783, 48 Pac. 28, is 
the other case cited in the brief tor appellant. In this case the 
claim was first allowed as a debt against the estate in the hands 
of the assignee. Under the Kansas laws, on the allowance of the 
claim it ^^became in effect a judgment." After the creditor had in 
this way obtained judgment as a creditor, he sought to obtain a 
preference by showing that he was entitled to a return of the en- 
tire fund on which his debt was based. The court held that the claim 
as last asserted was barred by the Kansas statute of limitations of 
three years. The court further held that the trust sought to be en- 
forced could not be established because the evidence was not suffi- 
cient on a vital point. The court said: 
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•^t Is Impossible to say, from the record, with certainty, that the assignee 
ever got these funds in any form. A trust is not Imposed on the assignee 
unless the funds of the plaintiff actually came Into his hands In their original 
form, or commingled with the estate, or had been used by the assignee to swell 
and increase the estate which passed by the deed of assignment." 

It was after disposing of the case on. these vital points that the 
court made the observations about the election of remedies, and 
held that the claimant's election to prove his claim as a general 
creditor was conclusive against him in his effort to establish the 
trust. 

It will be observed that in both of the cases mainly relied on by 
the appellant the election made was held to have been, under the 
local law, in effect the bringing of a suit and the obtaining of a judg- 
ment. In neither case was the point concerning the doctrine of 
election necessary to a decision of the case. The defendant in nei- 
ther case did anything to cause the claimant to present his claim 
as a general creditor. We do not question that the court in each 
of these cases arrived at a correct conclusion, but neither of them 
can be considered as controlling authority in the present case. 

It is not feasible to comment on all the cases which counsel cite 
as bearing on the question of election and estoppel. Many of them 
assert well-recognized principles applied to plain cases, — cases where 
the plaintiff has brought a suit on a contract, and subsequently 
sought to avoid the same contract, and cases where a plaintiff has 
sued for the purchase money of chattels, and afterwards, in another 
suit, claimed the chattels themselves. In many of the cases the 
election of the plaintiff has put the defendant to costs, and placed 
him in a position he would not have occupied except for such elec- 
tion. In some of the cases the rights of innocent third parties 
have intervened, based on the plaintiff's election. All such cases 
may easily be distinguished from the instant case. In this case no 
suit was brought, except the one now trying. The plaintiff only 
proved a claim which he was required to prove by statute, and 
included in the proof the collection in dispute. Whether he claimed 
as a common creditor, or sought to obtain the entire collection, what 
he asked for in either case was the money. The case is not analo- 
gous in that respect to cases where a plaintiff must elect to sue for 
or claim specific property or its price. In this case, clearly, he was 
in some measure indue jd to take the course he took by the receiver's 
statement. The dividends he received, even if not returned as they 
were, would have been only a part payment on the entire sum that 
he was entitled to receive. There is not that incompatibility that 
would exist in a case where a plaintiff sought to gather in with 
one hand the property he had sold, and its purchase money with the 
other. The plaintiff here has only sought to obtain the money. The 
receiver was not deceived or misled. His position was not altered 
to his detriment. The rights of no third person have intervened. 
Olivier did not seek any advantage. He presented his claim in the 
first instance in a way which could not by possibility give him more 
than he will obtain by his suit. He acted in good faith and with 
no improper motive. All these considerations — not any one of them 
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alone — constrain us to hold that Olivier made no such election as 
to create an estoppel against him. The decree of the circuit court 
is affirmed. 



SEA INS. CO. OF UVERPOOL, ENGLAND, Limited, v. JOHNSTON et al. 
(Circuit Court of Appeals, Fifth Circuit December 11, 1900.) 

No. 961. 

1. Insurance— Rescission of Contract. 

A provision oiP an insurance policy giving either party the right to can- 
cel the same on 30 days* notice to the other does not prevent the parties 
from rescinding the contract by mutual consent at any time without such 
notice. 

2. Same— Construction of Correspondence. 

An insured firm holding an open policy wrote the Insurer returning a 
bill for premiums earned, and asking a reduction In the same, stating that, 
unless the rate were reduced, they "could not go on," as their business 
would not stand such a rate. The Insurer answered, again sending the 
bill, stating that it could not make the reduction, and asking that. If the 
Insured decided not to continue using the policy. It be returned. The 
Insured replied. Inclosing the policy and a check for the amount of the 
bill, saying: "We inclose check and policy, which we suppose will con- 
clude the whole matter. If we are mistaken, please return the check." 
The check was retained and cashed. Held, tliat the effect of such cor- 
respondence was to rescind the contract of insurance by mutual consent. 
8. Trial— Province of Court and Jury— -Constbuction of Written Eti- 

DBNCE. 

Where the determination of a case depends upon the construction of 
written correspondence, the genuineness of which Is conceded, in connec- 
tion with facts which are undisputed, and the oral evidence Is such that 
different Inferences cannot be drawn from it, it Is the duty of the court on 
request to direct the verdict. 

In Error to the Circuit CJourt of the United States for the Eastern 
District of Louisiana. 

E. B. Knittschnitt (E. H. Farrar and B. P. Jonas, on the brief), 
for plaintiff in error. 
J. D. Kouse (Wm. Grant, on the brief), for defendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action on a fire insurance 
policy, and is brought by Johnston Bros., a commercial firm com- 
posed of Charles A. Johnston, a citizen of the state of Mississippi, 
and Harrison R. Johnston, a citizen of the state of Alabama, against 
the Sea Insurance Company, Limited, of Liverpool, England, a cor- 
poration created and existing under the laws of Great Britain. The 
policy sued on was issued August 31, 1898, by the Sea Insurance 
Company to Johnston Bros, to insure them against loss or damage 
of their cotton by fire during the year following the date of the 
policy. It was an open policy, and was to cover cotton to be after- 
wards declared by the insured. Johnston Bros., having 4,000 bales 
of cotton at West Point, Miss., declared 2,000 bales of them as cov- 
ered by the policy. This declaration contained no specific descrip- 
tion of the cotton. Johnston Bros, were authorized by the terms of 
the policy to issue certificates under it for such cotton as they might 



Digitized by 



Google 



8BA INS. CO. V. JOHNSTON. 287 

ship on their own account op for others, making the loss, if any, 
payable to the holders of the certificates. These certificates, when 
issued, and proper notice thereof given to the insurance company, 
became separate obligations, — "petite policies," — and were payable 
and enforceable just as a coupon would be separately payable and 
enforceable when clipped from the bond. A number of bales of cot- 
ton were insured under such certificates issued by Johnston Bros. 
It is conceded by both parties that such certificates created distinct 
obligations. This controversy has no reference to them. The pre- 
miums on those certificates which Johnston Bros, had issued were 
included in the bill rendered by the insurance company on January 
14th up to that date, and such premiums were paid by the check in- 
closed in the letter of Johnston Bros, of February 21st. The entire 
contents of these letters will be stated later. No premium had been 
paid on the main policy, — the one in suit. These certificates, or 
petite policies, are not involved in this action. On the 6th of March, 
1899, Johnston Bros, having then about 1,376 bales of cotton at 
West Point, Miss., the same were destroyed by fire, resulting in a 
loss of about 147,099.17. This loss was covered by insurance in the 
Atlantic ilutual Insurance Company of New York to the amount of 
f25,000. This action is to collect the remainder of such loss, |22,- 
099.17, with interest at 6 per cent, per annum from March 20, 1899. 
The insurance company admitted in its answer the execution of the 
policy, but alleged that prior to the fire on March 6, 1899, the policy, 
by the mutual agreement of the parties, had been surrendered and 
rescinded, and all obligations thereunder terminated; and that, if 
the policy had not been so terminated and annulled, no cotton or 
other property to which the policy had ever attached was included 
in the cotton alleged to have been destroyed by fire. Upon this pe- 
tition and answer the case was tried before a jury. A verdict for 
Johnston Bros, for f22,099.17 was found, and from a judgment 
thereon the Sea Insurance Company sues out this writ of error. 

The unmaking of a written or oral contract is, of course, within 
the power of those who made it. The parties who make the con- 
tract can rescind it, but it requires, to accomplish this, the same 
concurrence of their wills which is required to make a contract. 
Mutual release from the old contract is an adequate consideration 
for the rescission. This doctrine is applicable to the contract of in- 
surance. Bish. Cont. (2d Ed.) §§ 812, 813, 815; Joyce, Ins. § 1637; 
May, Ins. (4th Ed.) § 67. The contract of insurance in this case 
contains this language: *^ther party at liberty to cancel upon 
giving 30 days' written notice to that effect, but without prejudice to 
any risk pending at the termination of that period." This provision 
is intended to authorize either party to cancel the contract without 
the consent of the other. It has no bearing on the question of re- 
scission by mutual agreement. In Insurance Co. v. Phinney, 178 TJ. 
S. 327, 20 Sup. Ct. 906, 44 L. Ed. 1088, the court was dealing with a 
case in which a state statute was cited which declared that no life 
insurance company doing business in that state should have power 
to declare forfeited or lapsed any policy hereafter issued or re- 
newed by reason of the nonpayment of any annual premium. The 
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court held that, if snch statute was controlling in the case, it did 
not prevent the parties from dealing with the contract of insurance 
as with any other contract; and that, if they chose to abandon it 
by mutual agreement, their action was conclusive notwithstanding 
the statute. It is clear, we think, that the provision which we have 
quoted from the policy does not prevent the parties from rescind- 
ing it as they could rescind any other contract. Albert Willcox & 
Go. were the authorized agents of the Sea Insurance Company to 
make the contract of insurance in question, and were fully authorized 
to represent that company in all things connected with the policy. 
The following correspondence between Johnston Bros, and Albert 
Willcox & Co. was made an exhibit to the answer of the insurance 
comi>any, and offered in evidence on the trial of the case: 

"Columbus, Miss., January 24, 1899. 

"Messrs. Albert Willcox & Company, New York, N. Y.—Dear Sirs: The 
gross of your bill as rendered January 14 struck us at sight as being ex- 
cessive for the amount of business done. Upon investigation we find the 
rate in excess of the rate sheet you gave us and from »i/ioo to «o/ioo in ex- 
cess of what we get from the Atlantic Mut. When you sent us the rate 
sheet on September 9, you stated that the rates were higher, and you would 
alter them later to whatever we had quoted from other companies. We In- 
close your bill, and will thank you to make at least 33% % reduction; else we 
cannot go on, as business will not stand any such rate. 

"Yours, very truly, Johnston Bros." 

"New York, 7th February, 1899. 

"Messrs. Johnston Bros., Columbus, Miss.— Dear Sirs: We duly received 
your favor of the 24th ult., and have been going Into the matter of your pre- 
miums. We regret that it is quite Impossible for us to compete with the 
rates of the Atlantic Mutual. Shippers, as a rule, find it quite impossible to 
use the policy of this company; but, If you are able to do so with satisfaction, 
we fear that we cannot hope to compete with the rates. You refer us to our 
letter of the 9th September, and say that we would alter the rates to what- 
ever you had quoted from other companies. We have referred to our letter, 
and we cannot see that we made such a statement We said that we in- 
closed a scale, which was the lowest that had been so far Isqued, and that, 
should any reduction be made later on, we would promptly advise you. No 
material reductions, however, have been made by any of the stock companies, 
and, as we have said before, we cannot obtain with the stock companies rates 
as low as you can get from the Atlantic Mutual, and it is fortunate for you 
if you can use their policy. We think that we may possibly be able to secure 
you a reduction of i/ie % all around if your business is continued with the 
Sea Insurance Co., but, if you decide not to go on using this policy, we fear 
it will be impossible to make any reduction, and we would kindly ask you to 
return your policy, as under it the Sea Insurance Co. are entitled to insurance 
on all the shipments you have made. We return you our bill, which we can 
reduce by i/ie % if we continue your business. We should be obliged if you 
would kindly send us a check to balance the account. 

"Yours, very truly, Albert Willcox & Co., per Douglas Franks." 

"Columbus, Miss., Feb. 21, 1899. 

"Messrs. Albert Willcox & Co., New York, N. Y.— Gentlemen: Your favor 
of the 7th Instant was duly received. This reply has been delayed by the 
writer's absence the past ten days. The rates you charge are not only in ex- 
cess of the Atlantic Mutual, but of those given by such companies as the 
North American to our competitors, and it will be impossible for us to go 
on with such a handicap. The letter that we referred to was a personal one 
to the writer, which we inclose, and will thank you to return. We inclose 
check and i>olicy, which we suppose will conclude the whole matter. If we 
are mistaken, please return the check with inclosed letter. 

"Yours, very truly^ Johnston Bros."- . 



Digitized by 



Google 



BStA INS. CO. t. JOHNSTON. 289 

The evidence shows without conflict that Albert Willcox & Co. 
collected on the 23d or 24th of February the check inclosed in the 
letter of February. 2l8t, and that the policy returned to them re- 
mained in their possession. No other correspondence passed between 
the parties until after the fire. It is contended by the plaintiff in 
error that it was the duty of the circuit court to decide whether 
the three letters rescinded the contract of insurance. It is con- 
tended by the defeiadant in error that that question was properly 
submitted to the jury by the trial court. It is unquestionably the 
general rule that written evidence should be construed by the court. 
In Levy v. Gadsby, 3 Cranch, 180, 2 L. Ed. 404, Chief Justice Mar- 
shall said that no principle is more clearly settled than that the 
construction of a written evidence is exclusively with the court. 
There are cases where writings are properly left to the jury to de- 
termine their meaning, — writings in which the words used have dif- 
ferent meanings, and the whole is capable of different interpreta- 
tions according to circumstances not made certain by the oral evi- 
dence. Brown v. McGrann, 14 Pet. 479, 10 L. Ed. 550. And where 
the effect of a written agreement collaterally introduced as evidence 
depends not merely on Sie construction and meaning of the instru- 
ment, but upon extrinsic facts and circumstances, the inferences of 
fact to be drawn from it must be left to the jury. Barreda v. Silsbee, 
21 How. 146, 16 L. Ed. 86. But these modifications of the general 
rule have no application to a case where the writings are free from 
such obscurities, and are not introduced collaterally, but form the 
basis of the suit or of the defense. In U. S. v. Shaw, 1 Cliff. 317, 
Fed. Cas. No. 16,266, the question was whether the correspondence 
introduced in the case constituted a rescission of the contract. The 
court held, Clifford, circuit justice, delivering the opinion, that "the 
court, and not the jury, must construe the correspondence, although 
it may extend over a considerable length of time, and embrace a 
great variety of circumstances." In Bliven v. Screw Co., 23 How. 
420, 16 L. Ed. 510, two letters were offered in evidence; one from 
the plaintiffs to the defendants, and the reply of the defendants. 
The trial court construed these letters, stating their effect to the jury. 
This action was approved by the supreme court, Mr. Justice Clifford 
saying: 

'•Written evidence, as a general rale, must be constraed by the court, and 
the first instruction was confined to that purpose. It gives the true exposi- 
tion of the correspondence, and therefore Is not the subject of error." 

A clear and elaborate statement of the rule is found in the case 
of Gk)ddard v. Foster, 17 Wall. 123, 21 L. Ed. 589. That case in- 
volved the construction of letters that had passed between the par- 
ties in reference to a previous contract which was rescinded. The 
court said: 

"Next error assigned is that the court erred In charging the jury that the 
correspondence showed an agreement between the parties distinct from the 
prior written agreement which was litigated in the equity suit, but the court 
Is of the opinion that the charge was correct, as it Is weU-settled law that 
written Instruments are always to be construed by the court, except when 
they contain technical words, or terms of art, or when the instrument is In- 
troduced in evidence collaterally, and where Its effect depends not merely on 
105 F.— 19 
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the construction and meaning of the Instrument, bat upon extrinsic facts and 
circumstances. In which case the inference to be, drawn from It must be left 
to the jury. Where the question was whether there was a contract between 
two parties to be deduced from correspondence, Parke, B., said: 'The law, I 
take it, to be this: that It Is the duty of the court to construe all written in- 
struments. If there are peculiar expressions used in the Instrument, which 
have, in particular places or trades, a known meaning attached to them, It is 
for the jury to say what is the meaning of those expressions, but it Is for 
the court to decide what Is the meaning of the contract' Contracts are fre- 
quently made by correspondence between the parties, and In such a state of 
the evidence it was held in the case of Begg v. Forbes, 30 Eng. Law & Eq. 
508, that the question was exclusively for the court; Jervls, O. J., remarking, 
•Surely, the construction of written documents is for the judge, whether many 
or few in number/ Exceptional cases arise where the contract rests partly 
In the correspondence and partly In oral communications. In which it Is held 
that the question whether or not there Is a contract is a question for the jury. 
Courts of justice, however, are not denied the same light and information the 
parties enjoyed when the contract was executed, but they may acquaint them- 
selves with the persons and circumstances that are the subjects of the state- 
ments in the written agreement, and are entitled to place themselves in the 
same situation as the parties who made the contract, so as to view the cir- 
cumstances as they viewed them, and so to judge of the meaning of the words 
and of the correct application of the language to the things described." 

The letters in evidence iii this case are not introduced collaterally. 
They are made exhibits to the defendant's answer. This defense 
is as distinctly founded on the letters as the suit is founded on the 
policy. In a jurisdiction where the system of pleading permitted 
it a special plea of rescission would have been filed, setting out the 
three letters, and alleging that the check inclosed in the letter of 
February 21, 1899, was accepted and collected, and the policy re- 
tained by the insurance company. If the insured was advised that 
such correspondence and facts were not a rescission, a demurrer 
would have been filed to such plea. The question then without 
doubt would have been one of law for the court to decide, — ^whether 
the letters and facts stated in the plea constituted a rescission. 
The letters are before the court, under the system of pleading proper 
within the jurisdiction, as exhibits to the answer and as evidence. 
Their authenticity is admitted. The additional fact of the receipt 
and acceptance of the check is also undisputed. The result, then, 
depending on the written evidence and the other undisputed facts, 
it seems to us clearly a question of law for the court to decide 
whether or not they constitute a rescission of the contract of in- 
surance. In the letter of January 24th Johnston Bros, complain of 
the rates charged on the policy, and request a reduction of 33J per 
cent, in the bill rendered; else they could not go on, as the business 
would not stand the rates charged. Willcox & Co., in their ansvs^er 
on February 7th, decline to make the reduction requested, but state 
that they might get a reduction of one-sixteenth per cent, all around 
if business were continued with the Sea Insurance Company; 'T^ut," 
they added, "if you decide not to go on using this policy, we fear 
it will be impossible to make any reduction, and we would kindly 
ask you to return your policy." The bill was returned to Johnston 
Bros, in this letter. The offer was made to reduce it by one-six- 
teenth per cent, upon condition that "we continue your business." 
Johnston Bros, reply to this letter, inclosing a check for the full 
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amount of the bill, declining to accept the offered reduction, and 
returning the policy, which they say "we suppose will conclude the 
whole matter." This correspondence begins with an expression of 
dissatisfaction With the charges made, and with the significant state- 
ment, returning the presented bill and asking for a reduction, that, 
if the reduction is not made, "we cannot go on, as business will not 
stand any such rate." That letter clearly means that the writers 
would stop business with the Sea Insurance Company unless the de- 
sired reduction was made. Willcox & Ck). so interpret it. They an- 
swer proposing the smaller reduction, and, if the concessions be not 
accepted, they ask a return of the policy "if you decide not to go 
on using it." To transpose the parts of the sentence, it reads, "We 
would kindly ask you to return your policy ♦ ♦ ♦ if you decide 
not to go on using it." To return the policy, even in silence, in 
answer to this letter, would be to say, **We have decided not to go 
on using it." The offer to reduce the bill "if we continue your busi- 
ness" is met by the significant refusal to accept the reduction, which 
implies that the business was not to be continued. But Johnston 
Bros, conclude their letter with words which show how they under- 
stand the effect of the correspondence, "We inclose check and policy, 
which we suppose will conclude the whole matter." We condense 
these letters into their substance, so far as they bear on this ques- 
tion: The insured writes: 'HJnless you reduce rates 33 J per cent., 
we cannot continue business with you." The insurance company 
replies: 'We cannot make that reduction. If you decide not to use 
the policy, return it. Will reduce bill one-sixteenth per cent, if we 
continue your business." Insured answers: *We inclose check [for 
full amount of account]. We return the policy. This, we suppose, 
mil conclude the whole matter." When the Sea Insurance Company 
asked a return of the policy if the insured was not going to use it, 
it was an offer, we think, to rescind the contract of insurance. 
When the insured posted a letter which was to conclude the whole 
matter, and which inclosed the policy, returning it, as requested, 
we think the contract of rescission was complete. This last letter 
was an acceptance of the offer to rescind. Tavloe v. Insurance Co., 
9 How. 390, 13 L. Ed. 187; Utley v. Donaldson, 94 U. S. 29, 45, 24 
L. Ed. 54; Patrick v. Bowman, 149 U. S. 411, 424, 13 Sup. Ct. 811, 
866, 37 L. Ed. 790. Such, unquestionably, is the effect of the accept- 
ance by the insured of the proposition if the acceptance is unquali- 
fied. The minds of the contracting parties must meet in this case 
as in that of other contracts. The last letter of the insured, after 
concluding the whole matter, added, "If we are mistaken, please re- 
turn the check with incloseid letter." Does the addition of these 
words alter the legal effect of the acceptance? Under some circum- 
stances that might be an important question, but in the attitude 
of this case it cannot affect the result. If that addition to the let- 
ter prevented the acceptance from being absolute, how long did it, 
on the facts of this case, keep the agreement from taking effect? 
If the contract was not closed by the letter, what was needed to 
close it? It may be conceded, for the sake of argument, that, if 
the check had been returned to Johnston Bros.^ the contract of re- 
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scission would have been incwnplete, but it must be admitted that, 
if the check was accepted and collected, and not returned, the con- 
tract of rescission was then, if not before, completed. The evidence 
shows without conflict or dispute that the check was not returned, 
but was applied to the payment of the account immediately after 
it was received. If the policy, instead of being an open policy, had 
described specific property as insured, and if, after the foregoing 
correspondence had occurred, premiums had accrued, and the insur- 
ance company had sued Johnston Bros, for the amount due, and 
Johnston Bros, had defended on the ground that the contract was 
rescinded, could there be a recovery? Th'ey would say in defense 
of such Quit that "differences arose between us. We asked for a 
reduction in rates. You declined to give it, and asked for a return 
of the policy. We returned it. You now have it. We wrote you, 
sending a check to pay a bill, when we returned the policy, saying 
that this closed the whole matter. We added that, if we were mis* 
taken, please return the check. You did not return, but collected, 
the check, and applied it to the payment of the account." We can- 
not think that, on these facts, Johnston Bros, could be required to 
pay premiums on the i)olicy. Their letter surrendering the policy, 
with the other admitted facts, would be a conclusive defense against 
such suit for premiums. This correspondence could not be so con- 
strued as to make the surrender of the policy relieve the insured 
from paying premiums, and yet make the insurance company liable 
if a loss occurred. We think that the circuit court should have held 
that the contract of insurance had been rescinded by mutual agree- 
ment. 

Where the case depends on correspondence, the genuineness of 
which is conceded, and on oral evidence about which there is no 
conflict, and where such oral evidence is of a kind that different in- 
ferences cannot be drawn from it, it is the duty of the court, on 
request, to direct the verdict. If it would be the duty of the court 
to set aside a verdict if found for the plaintiff, the court should 
direct the jury to find a verdict for the defendant. Pleasants v. 
Fant, 22 Wall. 116, 22 L. Ed. 780. The evidence of the witness 
Johnston as to his intention in writing the letters cannot be received 
to affect the plain meaning of the letters. Hinds v. Keith, 6 0. C. 
A. 231, 57 Fed. 10, 13; Burke v. State, 71 Ala. 377, 382. If such 
evidence is admitted in the case without objection, it is to be dis- 
regarded by the appellate court in construing the written contract. 
Moody V. McCown, 39 Ala. 586. On the question under discussion 
— the question of rescission — ^there is no confiict in the legal evi- 
dence. It depends on the correspondence, with nothing needed to 
supplement it, unless, perhaps, the conceded fact of the acceptance 
and collection and failure to return the check inclosed in the let- 
ter of February 21st. The circuit court should have granted the 
request of the Sea Insurance Company, and directed the jury to find 
a verdict for the defendant. 

We shall not comment on the other defense presented — that no 
cotton to which the policy had attached was included in the cotton 
alleged by the plaintiff to have been destroyed by fire. We only 
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mention it to say that we have given careful attention to the ar- 
guments of counsel on this question, but we refrain from express- 
ing any opinion on it, because the question may not arise on the 
same evidence in the next trial, and what we have said on the other 
defense may be found conclusive of the case. The judgment of the 
circuit court is reversed, and the cause remanded for a new trial. 



SOUER V. DB BARY et aL 

(Circuit Court of Appeals, Fifth Circuit December 11, 1000.) 

No. 966. 

Appbal— Review— Questions Determined on Former Appeal. 

Questions once considered and decided by an appellate court win not 
be re-examined on a subsequent appeal or writ of error in the same case. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

W. W. Howe (C. P. Cocke, on the brief), for plaintiff in error. 
J. D. Rouse (Wm. Grant, on the brief), for defendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CTJEUAM. This case is now before this court for the second 
time. The opinion of this court on the first writ of error contains 
a full statement of the case. De Bary v. Souer, 41 C. C. A. 417, 101 
Fed. 425. The case is now here on the same facts. No new mate- 
rial question is raised. It is well settled that questions once con- 
sidered and decided by an appellate court will not be re-examined on 
a subsequent appeal or writ of error in the same case. RailiVay Co. 
V. Wilder, 41 C. C. A. 305, 101 Fed. 198; Supervisors v. Kennicott, 
94 U. S. 498, 24 L. Ed. 260. The judgment of the circuit court is 
affirmed. 



EVANS-SNIBER-BUBL CO. et aL v. McPADDEN et aL 

(Circalt Oourt of Appeals, Eighth Circuit Noyember 19, 1900.) 

No. 1,403. 

Constitutional Law— Impairing Obligation of Contracts— Acts of Con- 
gress. 

The constitutional inhibition against the passage of laws Impairing the 
obligation of contracts Is a limitation upon the powers of the states, but 
not upon those of congress. 
Samb— Contracts Protected —Judgments. 

A Judgment is not a contract in such sense that it Is protected by the 
provision of the federal constitution against laws Impairing its obligation. 
6amb — Vested Rights — Attachment Liens. 

nemedles, and those rights pertaining to the remedy, which are purely 
of statutory creation, may be altered or abolished even after an action is 
instituted, provided an adequate remedy remains for the enforcement of 
rights founded on contract; and congress, which is not prohibited from 
passing retrospective or retroactive laws, has power to devest or impair 
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an attachment Hen acquired under a federal statute, at least until tbere 
has been an adjudication that adequate grounds for the attachment exist, 
and that the lien of the attachment be enforced. 

4 Same— Retrospective Statdte— Act Validating Mortgages. 

Act Feb. 3, 18&7 (29 Stat. 510, c. 136), amending Mansf. Dig. § 4742, as 
In force in the Indian Territory, provides that, where the mortgagor of 
personal property in the territory is a nonresident, the mortgage shall be 
recorded in the judicial district in which the property is situated, and that 
*'all mortgages of personal property in the Indian Territory heretofore 
executed and recorded in the judicial district thereof In which the property 
. was situated at the time they were executed are hereby validated." At the 
time of the passage of such act property covered by a mortgage which had 
been recorded as therein prescribed had been levied on by an attaching 
creditor of the mortgagor who had also taken judgment by default against 
the defendant, but the mortgagee had intervened in the action, claiming 
the property, and the issues between him and the plaintiff had not been 
tried or determined. Held, that the act, as retrospectively applied to the 
mortgage involved in the suit, was not unconstitutional, as depriving the 
attaching creditor of his property without due process of law, since there 
had been no adjudication which gave him a vested right to subject the 
property to the payment of his debt, as against the mortgagee, which con- 
stituted "property" within the meaning of the constitution, but the ques- 
tion of such right was pending in the suit and undetermined. 

6. Same — Construction op Legislative Powers— Equitable Considerations. 
In determining whether a curative act intended to validate existing mort- 
gages is in violation of vested rights and unconstitutional as against at- 
taching creditors of a mortgagor, the courts may properly consider the 
equities of the parties affected; and, where the act is clearly In the inter- 
ests of justice, and was designed and operates to protect the parties having 
the highest equitable rights, they should construe the legislative powers 
liberally to uphold it. 
Sanborn, Circuit Judge, dissenting. 

In Error to the United States Court of Appeals in the Indian Ter- 
ritory. 

The record in this case discloses the following facts, In the light of which 
it is to be determined: On June 17, 1896, the Evans-Snider-Buel Company, 
the principal plaintiff in error, held two deeds of trust in the nature of mort- 
gages, one dated April 23, 1896, and the other May 19, 1896, covering about 
6,775 head of cattle, which deeds of trust had been executed by John R. 
Blocker, who was at the time a resident and citizen of Bexar county, state 
of Texas. The cattle described and covered by the two deeds of trust were 
at the time in pasture near the town of Muscogee, in the Creek Nation of 
the Indian Territory. The deeds of trust were given to secure the payment 
of notes executed by John R. Blocker to the amount of about $130,000, which 
were held at the time by the Evans-SnIder-Buel Company, and represented 
money that had been advanced by that company to Blocker to enable him 
to purchase the cattle in controversy. The testimony shows without any 
contradiction that Blocker had not advanced any money of his own to pur- 
chase the cattle, but that they had been acquired with funds furnished for 
that purpose by the Evans-Snider-Buel Company. Both deeds of trust were 
filed for record and were recorded, within a day or two after their , execution. 
In the clerk's otfice of the United States court for the Northern district of 
the Indian Territory, that being the district in which the mortgaged property 
was located. One of the mortgages— being the one that was first executed 
to secure ;iotes to the amount of $122,184.60— was also recorded, the day 
after it was executed, In Bexar county, Tex., where the mortgagor resided. 
On June 17, 1896, William McFadden & Son, the defendants In error, com- 
menced a suit by attachment against John R. Blocker in the United States 
court for the Northern district of the Indian Territory upon a judgment in 
the sum of $55,875.71, which the attaching creditors had recovered against 
John R. Blocker in Jefferson county, Tex., on May 26, 1887. On June 29, 
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1896, they caused the writ of attachment m that suit to be levied on the cattle 
covered by the aforesaid deeds of trust, which were then In pasture near 
Muscogee, in the Indian Territory. At the time of directing the levy of the 
writ of attachment, McFadden & Son were aware of the existence of the 
two deeds of trust aforesaid, they having obtained a description of the cattle 
on which they directed the levy to be •made by examining the description 
contained in said deeds of trust as then recorded in the Indian Territory. 
On July 14, 1896, the Evans-Snider-Buel Company gave bond as Interpleader 
In the cause in the sum of $150,000, and, having given such bond in accord- 
ance with law, was permitted to retain possession of the attached cattle. 
The writ Issued in the attachment suit was returnable on the 3d day of De- 
cember, 1896, and at the return term of the writ, to wit, on January 27, 

1897, the Evans-Snlder-Buel Company filed its Interplea in due form, assert- 
ing therein that the cattle were not subject to seizure and sale as the prop- 
erty of John R. Blocker, but were its property. Two days later, to wit, Jan- 
uary 29, 1897, judgment by default in the sum of $55,875.71 was rendered 
against J. R. Blocker in the attachment suit, he having failed to make answer 
to the complaint. Subsequently the Issue arising on the interplea In the 
case as between the Eivans-Snider-Buel Company and William McFadden & 
Son was twice tried, and resulted on each occasion In a verdict In favor of 
the interpleader and against the attaching creditor, which judgments, how- 
ever, were In each Instance reversed on appeal by the United States court 
of appeals in the Indian Territory. The opinion of that court on the first 
appeal is reported in 48 S. W. 1043. On the last reversal the United States 
court of appeals in the Indian Territory rendered a Judgment in favor of the 
attaching creditors and against the Interpleader and the sureties on Its bond 
in the sum of $72,250.35. The Interpleader has brought the case to this court 
for review. 

U. M. Rose and H. M. Pollard (C. B. Stuart, W. E. Hemingway, 
and G. B. Rose, on the brief), for plaintiffs in error. 

W. T. Hatchings and N. B. Maxey (J. B. Clayton, on the brief), 
for defendants in error. 

Before CALDWElii, SANBORN, and THAYER, Circuit Judges. 

THAYER, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Among the numerous chapters of Mansfield's Digest of the Laws 
of Arkansas which were extended over and put in force in the In- 
dian Territory by the act of congress of May 2, 1890 (26 Stat. 81, 95, 
c. 182), was chapter 110, entitled "Mortgages," which chapter con- 
tains, among others, the following sections: 

"Sec. 4742. All mortgages, whether for real or personal estate, shall be 
proved or acknowledged In the same manner that deeds for the conveyance 
of real estate are now required by law to be proved or acknowledged; and 
when so proved or acknowledged shall be recorded— If for lands, In the county 
or counties In which the lands He, and, If for personal property, in the county 
in which the mortgagor resides. 

"Sec. 4743. Every mortgage, whether for real or personal property, shall be 
a lien on the mortgaged property from the time the same is filed in the 
recorder's office for record, and not before; which filing shall be notice to all 
persons of the existence of such mortgage." 

Prior to the adoption of the chapter concerning mortgages as the 
law of the Indian Territory, it had been decided by the supreme 
court of Arkansas in Main v. Alexander, 9 Ark. 112, that by force 
of the aforesaid sections a mortgage on personal property executed 
in that state was good as between the parties thereto, though not 
acknowledged and recorded; but that it constitutes no lien upon the 
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mortgaged property as against strangers until it is acknowledged 
and recorded in the mode prescribed by the statute, although they 
haTe actual notice of its existence. The doctrine last stated had 
been recognized and enforced in the state of Arkansas in several 
other cases prior to May 2, 1'890, but in some cases — notably in 
Mitchell V. Wade, 39 Ark. 377, 386, Martin v. Ogden, 41 Ark. 186, 192, 
and in Ford v. Burks, 37 Ark. 91, 94 — it had been criticised as harsh 
and unjust, and not in harmony with equitable principles as they pre- 
vail elsewhere. It had also been decided as early as 1886 in Watson 
V. Lumber Co., 49 Ark. 83, 4 S. W. 62, that a foreign corporation, not 
being a resident of that state, could not execute a mortgage on person- 
al property located in that state which it owned, and, by placing it of 
record, create a lien which would be good as against strangers. In 
Main v. Alexander the controversy arose between a mortgagee whose 
mortgage was recorded, but not properly acknowledged, and a creditor 
of the mortgagor, who had attached the mortgag^ property subse- 
quent to the execution and record of the mortgage; and it was decided 
that the lien of the attaching creditor was paramount. In the case of 
Watson V. Lumber Co. the controversy arose between a mortgagee who 
held a mortgage executed by a foreign corporation that was recorded 
in the county where the property was situated and certain judg- 
ment creditors of the mortgagor company who had caused execu- 
tions to be levied on the mortgaged property subsequent to the exe- 
cution and recording of the mortgage, and it was held that the lien 
of the judgment creditors was paramount to that of the mortgagee. 
On February 3, 1897 (29 Stat. 510, c. 136), congress passed an act to 
the following effect: 

**That section forty-seven hundred and forty-two of Mansfield's Digest of 
the Laws of Arkansas, heretofore put In force in the Indian Territory, is here- 
by amended by adding to said section the following: 'Provided, that if the 
mortgagor is a non-resident of the Indian Territory the mortgage shall be 
recorded in the Judicial district in which the property is situated at the time 
the mortgage is executed. All mortgages of personal property in the Indian 
Territory heretofore executed and recorded in the judicial district thereof in 
which the property was situated at the time they were executed are hereby 
validated.' " 

As this statute in express terms validated all mortgages thereto- 
fore made by nonresidents of the Indian Territory on personal prop- 
erty there located which had been recorded in the judicial district 
where the property was situated, and therefore embraced and vali- 
dated the two mortgages that had been executed by J. R. Blocker 
in favor of the Evans-Snider-Buel CJompany, one of the principal 
questions discussed before this court concerns the power of con- 
gress to enact the statute aforesaid, and give to it such retrospective 
operation. It will be observed that William McFadden & Son, here- 
after referred to as the attaching creditors, caused the writ of attach- 
ment in the action brought by them against J. R. Blocker, the mort- 
gagor, to be levied on the cattle that were conveyed by the mortgage, 
about seven months before the act of congress validating the mort 
gage was approved; also that the judgment by default waa entered 
in that ♦case against the attached debtor five days before the law 
was enacted. But when the act was approved the interplea of the 
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Bvans-Snider-Buel Campany in the attachment suit was still pend- 
ing and undetermined, as well as when the judgment by default was 
taken, and no trial of the issue existing between the interpleader 
and the attaching creditors was had until several months thereafter, 
to wit, on April 20, 1897. 

We deem it wholly unnecessary to indulge in any extended dis- 
cussion of the question which has been mooted whether the act of 
congress aforesaid impairs the obligation of a contract, and is for 
that reason void — ^First, because the inhibition against the exercise 
of such a power which is contained in section 10. art. 1, of the fed- 
eral constitution, is not addressed to the national legislature, but 
to the legislatui:es of the several states (Mitchell v. Clark, 110 U. S. 
633, 643, 4 Sup. Ct. 170, 28 L. Ed. 279; Legal Tender Cases, 12 Wall. 
457, 20 L. Ed. 287; Beach, Mod. Cont. § 1633); and, second, because 
no contract is disclosed by the record which the act of congress 
in question operates to impair. It is true that the attaching cred- 
itors have a judgment against J. B. Blocker, and that judgments are 
sometimes termed "contracts of record"; but such general state- 
ments mean only that the law will imply a promise on the part of 
a judgment debtor to pay a judgment that has been recovered against 
him, and that he may be sued in form ex contractu on such implied 
promise. A contract of that nature, however, which does not rest 
on the mutual assent of the parties thereto, but is foiled upon the 
judgment debtor as the result of a legal implication, is not such a 
contract as the federal constitution was intended to protect against 
legislation tending to impair its obligation. This proposition is well 
established by controlling authority. Louisiana v. Mayor, etc., of 
City of New Orleans, 109 U. S. 285, 288, 3 Sup. Ct. 211, 27 L. Ed. 
936; Garrison v. City of New York, 21 Wall. 196, 203, 22 U Ed. 612. 
If the act of congress of February 3, 1897, above quoted, is invalid, 
it is made so by virtue of the fifth amendment to the federal consti- 
tution, which, in so far as it is pertinent here, declares that "no 
person • • • shall be deprived of life, liberty or property with- 
out due process of law.'^ This is a limitation on the power of con- 
gress, and the question is whether the attaching creditors will be 
deprived of a property right in the cattle which they have caused 
to be seized under the writ of attachment in their favor if the act 
is given effect according to the manifest purpose of the lawmaker. 

It is urged in behalf of the attaching creditors that the lien ob- 
tained by virtue of the writ of attachment was of such a nature that 
it could not be impaired by an act of congress, even if it had been 
passed prior to the entry of the judgment by default against J. R 
Blocker, the mortgagor; and certain authorities are cited in 8ui>- 
port of that contention, notably Day v. Madden, 9 Colo. App. 464, 
48 Pac. 1053; Mulnix v. Spratlin, 10 Colo. App. 390, 50 Pac. 1078; 
Hall V. Stephens, 65 Mo. 670, 681;. and Hannahs v. Felt, 15 Iowa, 
141; but three of these cases — the same being those that are first 
cited — ^were decided in states whose constitutions at the time de- 
clared that "no • • • law retrospective in its operation 
• • ♦ shall be passed,'^ and in two of the cases the ruling to the 
effect that the lien of an attachment cannot be devested by a legis^ 
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lative enactment at finy time after the writ is levied api)ear to have 
been based mainly on the theory that to give an act of the legisla- 
ture the effect of impairing an existing attachment lien would con- 
diet with the local constitutional provision last quoted. The Iowa 
decision in Hannahs v. Felt, supra, does not appear to have been 
made under the influence of such a constitutional provision as has 
been adopted in Colorado and Missouri. In that case, however, the 
decision denying the eflicacy of a legislative act to discharge the 
lien of an attachment was based principally on the ground that the 
act under consideration did not in terms attempt to devest such 
liens, but that its real purpose was to postpone for the time being 
sales of property belonging to persons in the military service, either 
under a mortgage, or deed of trust, or by virtue of an execution un- 
der a judgment or decree. In so far, however, as that decision 
lends support to the claim that an attachment lien cannot be im- 
paired at any time by legislative action, even where the legislature 
is not deprived of the power to pass laws that are retrospective 
in their operation, it is not only opposed to the decision of this court 
in Bank v. Reithmann, 49 U. S. App. 144, 25 C. C. A. 101, 79 Fed. 
582, but to the decisions of other courts in cases where the ques- 
tion has been expressly raised and decided. Freiberg v. Singer, 90 
Wis. 608, 63 N. W. 754; Stephenson v. Doe, 8 Blackf. 508, 513. Con- 
sidered as atL original proposition, the weight of reason, as well as 
the authorities on kindred questions, sustain the view that an at- 
tachment lien, at least until a flnal judgment is rendered in the case, 
may be impaired, displaced, or destroyed by legislative enactments 
which are designed to have that effect, and that attaching creditors 
have no just ground to complain of such legislation. A writ of at- 
tachment is nothing more tiian a remedy afforded by law for the 
collection of a debt. It is like a capias ad respondendum, and a 
remedy of that nature may be abolished at any time by the legis- 
lature which created it. The same proposition holds good with re- 
spect to all laws which merely provide remedies for the enforce- 
ment of rights or the redress of grievances. They may be modified 
or repealed without reference to the effect of such legislation on 
pending actions, the only limitation on the power of the legislature 
in this respect being that an adequate remedy must remain or be 
provided for the enforcement of such existing rights as have their 
origin in private contracts. In actions ex contractu litigants are 
not entitled to insist that they shall be afforded the same remedies 
or be privileged to plead all of the defenses that were available when 
the contract was made, or that have accrued subsequently under 
existing laws; the rule being that remedies, and those rights per- 
taining to the remedy which are purely of statutory creation, may 
be altered or abolished, even after an action is instituted, provided 
an adequate remedy remains for rights founded on contract, and 
that some defenses, such as those existing under usury laws and 
those that have accrued under statutes of limitation, may be with- 
drawn, and rendered of no avail. These principles are so familiar 
that a few cases only need be cited in their support. Terry v. An- 
derson, 95 XJ. fi. 628, 633, 24 L. Ed. 365; Campbell v. Mining Co., 
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S3 Fed. 643, 645, 27 C. C. A. 646, 55 U. S. App. 150 ; Wilson v. Simon 
(Md.) 45 Atl. 1022; Campbell v. Holt, 115 U. S. 620, 628, 6 Sup. Ct. 
1509, 29 L. Ed. 483; Ewell v. Daggs, 108 U. S. 143, 151, 2 Sup. Ct. 
408, 27 L. Ed. 682; Morley v. Railway Co., 146 U. S. 162, 168, 13 
Sup. Ct. 54, 36 L. Ed. 925; Von Hoffman v. City of Quincy, 4 Wall. 
535, 553, 18 L. Ed. 403; Butler v. Palmer, 1 Hill, 324, 329, 330; 
Curtis V. Leavitt, 15 N. Y. 1, 152, 153; Suth. St. Const. § 482. We 
are of opinion, therefore, that a legislative body like the congress 
of the United States, which is not prohibited from passing retro- 
spective or retroactive laws, has an undoubted power to devest or 
impair an attachment lien, at least until there has been an adjudica- 
tion that adequate grounds for the attachment exist, and that the 
lien of the attachment be enforced. The power of congress to deal 
with a remedy which it has provided for the collection of a debt does 
not cease as respects a suitor who has simply taken the initial 
steps to avail himself of the remedy, but whose rights have not 
been finally adjudicated. The power in question continues, in any 
event, until such time as, by making use of the remedy, the suitor 
has acquired a title to or an interest in specific property which 
the i)arties to the action are no longer privileged to deny. It is only 
at such period that his rights can be said to have become vested. 
Prior thereto they are merely conditional or inchoate. 

It is insisted, however, in behalf of the attaching creditors that 
they acquired a vested right or a vested interest in the cattle by 
the rendition of the judgment by default on January 29, 1897, which 
could not be impaired by a subsequent legislative enactment, and 
that this proi)osition is tenable, even if it be true, as last above 
held, that prior to that time the lien of the attachment might have 
been displaced by an act of congress. With reference to this con- 
tention it may be said that it is undoubtedly true that by the ren- 
dition of the judgment by default Blocker, the defendant in the at- 
tachment suit, lost his right to challenge the existence of the grounds 
of attachment on account of which the writ had been obtained, as 
well as the right to deny the fact of his indebtedness to the attach- 
ing creditors, or the amount thereof. . These were isspes which the 
defendant in the attachment suit, and he alone, was entitled, to, r^ise. 
The Evans-Snider-Buel Company was not concerned therein; and 
it is doubtful, to say the least, if it was entitled to be heard with 
respect thereto, since its right to the cattle depended on other con- 
siderations. But, be this as it may, the judgment by defaqit :did 
not determine, as against the party last named, who had intervened 
in the attachment suit, as it had a right to do, and had denied the 
right of the attaching creditors to subject the attached property 
to the payment of their claims, that it could be so appropriated. 
That was an issue which remained to be tried when the act pf con- 
gress of February 3, 1897, was approved, and it was in no wi«e af- 
fected by the judgment by default. It is diflQcult to. understand, 
therefore, why the entry of that judgment changed the status of the 
case eo instanti as respects the interpleader, and deprived congress 
thenceforth of the power to enact a law which prior thereto it pos- 
sessed the power to enact. The interpleader's rights were not; ad- 
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judicated, since the judgment by default did not determine that 
the lien asserted by the attaching creditors upon the cattle in con- 
troversy was superior to the lien which was asserted by the inter- 
pleader. That question remained undecided, and was left open, 
after the judgment by default, for future consideration and decision. 
The phrase "a vested right" has no very precise signification. It is 
an expression which is not used in the federal constitution, nor in 
any of its amendments; the language of the fifth amendment being 
that "no person • • • shall be deprived of * * * property 
without due process of law." In the law of real property — ^where it 
is most frequently employed — ^the word "vested" is used to define an 
estate, either present or future, the title to which has become estab- 
lished in some person or persons, and is no longer subject to any con- 
tingency. And when the phrase "a vested right" or a "vested inter- 
est" is used in other relations it may with reasonable precision be 
held to mean some right or interest in property that has become fixed 
or established, and is no longer open to doubt or controversy. If the 
words in question are understood in that sense, it cannot be said that 
the attaching creditors acquired a vested right to the cattle, as 
against the interpleader, by the judgment in their favor against 
Blocker. Instead, however, of seeking for an exact definition of the 
phrase in question, we think it will be more profitable for present pur- 
poses to refer to some of the cases, and particularly to those which are 
of controlling authority here, where it has been held that rights ac- 
quired in virtue of existing laws, and claimed to be vested, were not so 
far vested as to become property within the meaning of the federal con- 
stitution, and to be for that reason beyond the reach of legislative ac- 
tion. Thus, in the case of Morley v. Railway Ck)., 146 U. S. 162, 13 Sup. 
Ot- 54, 36 L. Ed. 925, a judgment had been obtained, which, under ex- 
isting laws, bore interest at a given rate. After its rendition the 
legislature reduced the rate of interest on judgments, doing so in 
language which made the act applicable to judgments that had been 
recovered before the act was passed. It was held that this law 
neither impaired the obligation of a contract nor deprived judgment 
creditors of their property without due process of law. In Gamp- 
bell V. Holt, 115 U. S. 620, 628, 6 Sup. Ot. 209, 29 L. Ed. 483, the 
right to plead the statute of limitations against a personal indebt- 
edness had accrued in favor of the debtor when the bar of the stat- 
ute was removed by the adoption of a new constitution. It was 
held that the debtor had no right to complain. The court said, 
^^e certainly do not understand that a right to defeat a just debt 
by the statute of limitations is a vested right so as to be beyond 
legislative power in a proper case." In Ewell v. Daggs, 108 U. 8. 
143, 2 Sup. Ot. 408, 27 L. Ed. 682, a right which had accrued to a 
debtor to plead usury as a defense under a law that was in force 
when the contract was entered into was taken away by a subse- 
quent enactment, and it was held that no valid objection could be 
urged against such legislation. In Butler v. Palmer, 1 Hill, 324, 
it appeared that at the time of the sale of a judgment debtor's land 
under an execution the law allowed him a certain time to redeem, 
and the master's deed specified this period of redemption on its 
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face. A subsequent statute repealed the law granting such period 
for redemption, and prescribed a shorter period within which the 
right must be exercised. It was held that the right to redeem within 
the period named in the master's deed was not so far vested that 
it could not be shortened by legislative action. See, also, People 
V. Livingston, 6 Wend. 526. In Green v. Abraham, 43 Ark. 420, a 
mortgage improperly acknowledged had been placed of record, which, 
by reason of a defective acknowledgment, was not notice to subse- 
quent purchasers or lienors. Afterwards the mortgaged property 
was attached under a writ against the mortgagor, and thereafter 
the legislature validated the record of the mortgage. The mort- 
gagee having brought replevin to recover the attached property from 
one who claimed it under the attachment, it was held, in substance, 
that the interest of the attaching creditor in the attached property 
was not vested, but could be, and that it was in fact, displaced by 
the subsequent enactment validating the record of the mortgage. 
The following cases are similar to those already cited, and, as we 
think, uphold the same doctrine: Freeborn v. Smith, 2 Wall. 160, 
175, 17 L. Ed. 922; Baker's Ex'rs v. Kilgore, 145 U. S. 487, 12 Sup. 
Ct. 943, 36 L. Ed. 786; Terry v. Anderson, 95 U. S. 628, 633, 24 L. 
Ed. 365; Garrison v. City of New York, 21 Wall. 196, 205, 22 L. Ed. 
612; Louisiana v. Mayor, etc., of City of New Orleans, 109 U. S. 
285, 289, 3 Sup. Ct. 211, 27 L. Ed. 936; Grinder v. Nelson, 9 Gill, 
299, 309; Town of Danville v. Pace, 25 Grat 1, 15; Satterlee v. 
Matthewson, 16 Serg. & R. 169; Wilson v. Simon (Md.) 45 Atl. 1022. 
It may be diflBcult in some oases to fix the precise date at which 
a right can be said to be fully vested, and for that reason to have 
become property within the meaning of the federal constitution, 
when the right in question is purely of statutory creation, or has 
been acquired by pursuing some remedy which the law affords to 
suitors, and is in no sense an obligation arising out of contract; 
but we are of opinion that the right invoked in the case at bar was 
not vested on February 3, 1897, in any such sense as to be outside the 
sphere of legislative control. When called upon to resolve ques- 
tions like the one in hand, the courts have never deemed it neces- 
sary to close their eyes to the equities of the case, but have fre- 
quently permitted their judgments to be influenced by the consid- 
eration liiat that which the l^islature has done in the way of dis- 
turbing rights acquired under existing laws was morally right, and 
in accordance wi^ justice and fair dealing. In an early case (Fos- 
ter V. Bank, 16 Mass. 245, 273), Parker, O. J., remarked, 'The truth 
is, there is no such thing as a vested right to do wrong;'* and this 
remark has been quoted with approval by the supreme court of the 
United States and other courts. Freeborn v. Smith, 2 Wall. 160, 
175, 17 L. Ed. 922; Freeland v. Williams, 131 U. S. 405, 420, 9 Sup. 
Ct 763, 33 L. Ed. 193; Gt)shom v. Purcell, 11 Ohio St. 662; Town 
of Danville v. Pace, supra; Satterlee v. Matthewson, supra. And 
in Randall v. Kreiger, 23 Wall. 137, 149, 23 L. Ed. 124, the supreme 
court said, speaking with reference to a legislative act which im- 
paired an existing title: ^'Claims contrary to justice and equity 
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cannot be regarded as of that character [that is to say, as vested 
rights]. Consent to remedy the wrong is to be presumed." 

It is our privilege and duty, therefore, in determining whether a 
vested right has been violated and whether congress exceeded its 
just power in validating the interpleader's mortgage, to consider 
whether its action was dictated by a sense of justice, and was right 
when viewed from a purely moral standpoint. If it was, a more 
liberal view may well be taken of its power to displace the attach- 
ing creditor's lien than would be permissible if its action was par- 
tial, or ai'bitrary, and without just cause or excuse. Viewing the 
case for the purpose last indicated, it is manifest at a glance that 
congress was influenced by the highest considerations of public i>ol- 
icy to pass the act of February 3, 1897, and that, in so far as the 
interpleader and others in a like situation were concerned, it was 
justified in stretching its constitutional powers to their utmost limit 
to prevent the consummation of a grievous wrong. The cattle in con- 
troversy had been bought and paid for with the money of the inter- 
pleader, with the understanding that they should be mortgaged to 
secure its repayment. Such a mortgage was executed. The trans- 
action was fair and honest, and all the publicity was given thereto 
which the circumstances permitted. We understand the local law 
to be that the mortgage so executed was, in any event, good as 
between the mortgagor and mortgagee, for such was the decision in 
Main v. Alexander, supra. The attaching creditors' debt was con- 
tracted long prior to the purchase of the cattle and the execution of 
the mortgage, and they had actual knowledge of its execution, and of 
the record thereof, before they caused the writ of attachment to be 
levied. The attaching creditors seem, therefore, to have made a delib- 
erate attempt to appropriate the property of the interpleader to the 
payment of another's debt by taking advantage of a defect in the law, 
doing so in utter disregard of the doctrine which has been gener- 
ally accepted by courts of equity since the decision in Le Neve v. 
Le Neve, 3 Atk. 646, 2 White & T. Lead. Cas. Eq. 35^ that one who 
purchases property with full knowledge of another's interest therein, 
and with intent to deprive him of that interest, is a purchaser mala 
fide. Under. these circumstances it was the duty of congress to af- 
ford all the relief against the threatened wrong which could be af- 
forded by a liberal interpretation of its legislative powers; and it 
is likewise the duty of the courts in such a case to construe those 
powers liberally, to the end that a wrong may not be perpetrated 
through the forms of law. It may be that there is a legal presump- 
tion that, when congress extended the chapter of the Arkansas stat- 
ute concerning mortgages over the Indian Territory, it was aware 
of the interpretation that had been placed upon the various provi- 
sions of that chapter by the supreme court of that state; but a legis- 
lative body is not omniscient, and, whatever may be the presump- 
tion, we are unable to believe that congress possessed such knowl- 
edge in fact, and that it intended to deprive nonresidents of the 
territory of the power to make a mortgage on personal property 
there located which would be effectual to protect mortgagees against 
the claims of third parties. We can conceive of no reason which 
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wonld be liable to influence congress to enact a law of that char- 
acter, and are, therefore, constrained to believe that the peculiar 
construction placed on sections 4742 and 4743 of the mortgage act 
by the supreme court of Arkansas was unknown to congress when 
they were made applicable to the Indian Territory, and that it made 
haste to cure what it deemed to be an obvious defect or omission in the 
law as soon as its attention was directed to the defect. The act 
of February 3, 1897, stands on the same plane, therefore, as a cura- 
tive act, and should be treated as a statute which was enacted 
for the purpose of remedying a mistake theretofore inadvertently 
made by the lawmaker. When the attention of congress was di- 
rected to the peculiar construction that had been placed on the 
aforesaid sections of the mortgage act in the state from which it 
was borrowed, it found the controversy between the attaching cred- 
itors and the Interpleader still pending and undetermined. The 
rights of the former were in fieri. No court had at that time decided 
that they were entitled, as against the interpleader, to subject the 
mortgaged property to the payment of their judgment against the 
mortgagor; and believing, doubtless, that such an adjudication, if 
made, would defeat, rather than' promote, the ends of justice, it 
undertook to forestall a possible decision of that nature by validat- 
ing the record of the interpleader's mortgage. We are of opinion 
that the concluding clause of the act of congress of February 3, 
1897, which was designed to accomplish that end, was a lawful en- 
actment, and not in conflict with any provision of the federal con- 
stitution, because at the date of its enactment the attaching cred- 
itors had no such vested right or interest in the cattle in contro- 
versy as the constitution was intended to protect against legislative 
action. 

- Learned counsel for the interpleader have argued at some length 
that the United States courts in the Indian Territory were and are 
under no obligation to construe sections 4742 and 4743 of the chap- 
ter concerning mortgages ,as they were construed in Main v. Alex- 
ander, supra, because that decision is in conflict with other decisions 
of the supreme court of Arkansas on kindred questions, and because 
it has been discredited by judicial criticism in the state of Arkansas, 
and cannot be regarded as settling the true construction of the stat- 
ute in controversy, even in the state where it originated. They also 
claim that the attachment writ only operated upon such interest in 
the cattle as the mortgagor had at the time the writ was levied, 
and that this interest was a mere equity of redemption, the mort- 
gage being, in any event, good as against the mortgagor. 8arae 
other propositions are also advanced, all of which have been no- 
ticed, but, without expressing an opinion thereon, we prefer to rest 
our decision on the ground heretofore stated, that the act of con- 
gress operated to validate the interpleader's mortgage. The judg- 
ment of the United States court of appeals in the Indian Territory 
is accordingly reversed and annulled, and the judgment of the United 
States court in the Indian Territory for the Northern district thereof,, 
which was rendered at its March term, 1899, being for the right 
party, is in all things affirmed. 
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SANBORN, Circuit Jndge (dissenting). The validity of the act 
of February 3, 1897, as construed by the majority of tliis court, in 
view of the basic principles of the social compact and of the fifth 
amendment to the constitution, which declares that ''no person shall 
be deprived of life, liberty or property without due process of law," 
is best tested by a candid look at its legal effect upon the property 
of the parties to this action. It is conceded by the opinion of the 
majority, and it was settled by the statutes then in force in the In- 
dian Territory and by the uniform decisions of the supreme court 
of Arkansas interpreting those statutes from 1843 to 1891 (Main 
V. Alexander, 9 Ark. 112, 117; Hannah v. Carrington, 18 Ark. 85, 
105; Jacoway v. Gault, 20 Ark. 190, 193; Haskell v. Sevier, 25 Ark. 
152, 158; Ford v. Burks, 37 Ark. 91, 94; Dodd v. Parker, 40 Ark. 
536, 540; Watson v. Lumber Co., 49 Ark. 83, 87, 4 S. W. 62; Cross 
V. Fombey, 54 Ark. 179, 184, 15 S. W. 461), that on the morning of 
February 3, 1897, the defendants in error had a first and specific 
lien impervious to the attacks of the mortgagee, the Evans-Snider- 
Buel Company, either at law or in equity, for the amount of the judg- 
ment which they had obtained in their attachment suit against 
Blocker, — f55,875.71, — ^upon the cattle that had been seized under 
the attachment, which were found to be worth $75,000. When that 
day closed, if the conclusion of the majority is right in this case, 
the congress of the United States had, by the act of February 3, 
1897, devested the defendants in error of all beneficial interest in 
the cattle or in the lien which they held upon them, and had granted 
to the Evans-Snider-Buel Company a first lien for J130,000 upon 
these cattle, and had thereby deprived the defendants in error of all 
real interest in the stock. In other words, before the act of Feb- 
ruary 3, 1897, was approved, the defendants in error had a first 
lien upon the cattle which was worth $55,875.71, and the mortgagee 
had an inferior lien which was worth only the difference between 
the amount of this first lien and $75,000, or $19,124.29. The in- 
stant that act was approved, the mortgagee had a first lien on the 
cattle for $130,000, which was worth $75,000, and the defendants in 
error had nothing. The act of congress had the effect to transfer 
instantly property of the value of $55,875.71 from the defendants in 
error to the plaintiff in error the Evans-Snider-Buel Company. It 
is not pretended that this was accomplished by any process of law, 
due or undue. It was done, if done at all, by the arbitrary act of the 
congress of the United States, without notice, trial, or hearing. 
In my opinion, an act of congress or of a state legislature which 
has such an effect not only violates the fifth amendment of the con- 
stitution, but is beyond the powers of the legislative department of 
a republican government. Calder v. Bull, 3 Dall. 383, 388, 1 L. Ed. 
648; Tyrrell v. Rountree, 7 Pet. 463, 468, 8 L. Ed. 749; Gunn v. 
Barry, 15 Wall. 610, 622, 21 L. Ed. 212; Fletcher v. Peck, 6 Cranch, 
87, 135, 3 L. Ed. 162; Tillotson v. Millard, 7 Minn. 513 (Gil. 419); 
Grinder v. Nelson, 9 Gill, 299, 307; Regents v. Williamson, 9 Gill 
& J. 365, 408; Bank v. Ballon (Va.) 32 S. E. 481, 483; Wade, Retro. 
Laws, §§ 159, 191; Gilman v. Tucker (N. Y. App.) 28 N. E. 1040; 
Ratcliffe v. Anderson, 31 Grat. 105; Murphy v. Gaskins* Adm'r, 
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28 Grat. 207, 222; Alter's Appeal, 67 Pa. St. 341; McOarty v. Hoff- 
man, 23 Pa. St. 507; Greenough v. Greenough, 11 Pa. St. 489; Wap. 
Attachm. (2d Ed.) §§ 17, 736; 1 Shinn, Attachm. §§ 322, 452; Frellson 
V. Green, 19 Ark. 376; Bergman v. Sells, 39 Ark. 97, 101; Cole v. 
Cunningham, 133 U. S. 107, 116, 10 Sup. Ct. 269, 33 L. Ed. 538; 
Richardson v. Adler, 46 Ark. 49; Wade, Retro. Laws, §§ 171, 173. 
In the discussion of the question at issue it must be borne in mind 
that it was not a mere judgment against the person, or the right 
to enforce such a judgment, or a mere general lien to secure it, 
of which the defendants were here deprived. But it was a specific 
and absolute lien, fixed by the judgment of the court upon personal 
property which had been reduced to the possession of the oflScer of 
that court, and which was property owned by the defendants in 
error, and worth more than $55,000. 
In Calder v. Bull, 3 Dall. 388, 1 L. Ed. 648, Mr. Justice Chase said: 

"There are certain vital principles in our free republican governments 
which win determine and overrule an apparent and flagrant abuse of legisla- 
tive power; as to authorize manifest injustice by positive law» or to take 
away that security for personal liberty, or private property, for the protection 
whereof the government was established. ♦ ♦ ♦ A law that punishes a 
citizen for an innocent action, or, in other words, for an act which, when done, 
was in violation of no existing law; a law that destroys or Impairs the lawful 
private contracts of citizens; a law that makes a man a judge in his own 
cause; or a law that takes property from A. and gives it to B.,--it is against 
all reason and justice for a people to intrust a legislature with such powers; 
and therefore It cannot be presumed that they have done it." 

In Tyrrell v. Bountree, 7 Pet 466, 8 L. Ed. 749, after a judg- 
ment had been rendered in an attachment suit, and a writ of ven- 
ditioni exponas issued to sell land which had been attached, the 
county was divided by a legislative act, and the claim was made 
that this devested the lien upon the property in the new county, 
so that a sale thereof could not be made. Chief Justice Marshall 
said: 

"The counsel for the plaintiffs in error has argued the cause as if the 
process under which the sale was made had been the usual execution awarded 
on a judgment rendered against a person brought into court by regular process. 
Without inquiring whether his objections to the charge would have been well 
founded had that been the character of the case, it is sufficient to observe 
that in the actual cause the land itself was attached. Not having been re- 
leased, it remained in the custody of the officer, subject to the judgment of 
the court. An interest was vested in him for the purposes of that judgment. 
The judgment did not create a general lien on it, but was a specific appropria- 
tion of the property itself to the satisfaction of that particular judgment. 
The process which issued did not direct the officer to levy it on the property 
of the defendants, but to sell that specific property which was already in his 
possession by virtue of the attachme^it, and was already condemned by the 
judgment of the competent tribunal. The subsequent division of the county 
could not devest this vested Interest, nor deprive the officer of the power to 
finish a process which was rightly begun." 

In Gunn v. Barry, 15 Wall. 610, 622, 21 L. Ed. 212, a case was 
presented in which a creditor had obtained a judgment against a 
defendant, which was a lien upon a large portion of his land, and 
before that judgment was enforced by execution sale the state of 
Georgia adopted a constitution, which, by its terms, exempted from 
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execation sale all the land of the defendant in the judgment. Mr. 
Justice Swayne, in delivering the opinion of the supreme court, said 
of this constitution: 

'The effect of the act In question, under the circumstances of this judgment, 
does not, indeed, merely Impair, it annihilates, the remedy. There is none 
left. But the act reaches still further. It withdraws the land from the lien 
of the judgment, and thus destroys a vested right of property which the cred- 
itor had acquired in the pursuit of the remedy to which he was entitled by the 
law as it stood when the judgment was recovered. It is, in effect, taking one 
person's property, and giving it to another, without compensation. This is 
contrary to reason and justice, and to the fundamental principles of the social 
compact." 

No further authority would seem to be required to establish the 
propositions that the specific lien upon the cattle which the defend- 
ants in error had perfected by their judgment against Blocker was 
a "vested right of property,", and that its transfer from them to the 
mortgagee was "taking one person's property, and giving it to an- 
other, without compensation." If, however, other authority is de- 
sired it will be found in the decisions to which reference has been 
made above. 

A careful perusal of the authorities referred to in the opinion of 
the majority discloses no decision of the supreme court, and no per- 
suasive opinion of any court, which sustains the proposition that 
the legislative department of our government may by an arbitrary 
act deprive one of a specific and perfected lien upon property which 
is worth more than $50,000, and vest it in another without com- 
pensation. The decisions of the supreme court cited by the ma- 
jority, to the effect that interest on a judgment is a penalty for its 
nonpayment, and that from the time of the passage of a law it may 
be reduced by legislative enactment, even upon judgments rendered 
before the act passed (Morley v. Railway Co., 146 U. S. 162, 13 Sup. 
Ct. 54,. 36 L. Ed. 925); that the remedy for the enforcement of a 
personal judgment (which created no lien) against a municipality for 
damages resulting from mob violence may be lawfully taken away 
because the collection of such damages is a mere matter of public 
policy, while the removal of the remedies for the collection of an 
ordinary judgment for tort by legislative act would be unconstitu- 
tional (Louisiana v. Mayor, etc., of City of New Orleans, 109 U. 
S. 285, 291, 3 Sup. Ct. 211, 27 L. Ed. 936); that the removal of the 
bar of the statute of limitations against a personal debt does not 
impair any contract of the debtor, or deprive him of any property 
which he possessed, while the removal of the bar of such a statute 
against the assertion of a claim to either personal or real property 
is a violation of the fifth amendmept to the constitution, and a tak- 
ing of property without due process of law (Campbell v. Holt, 115 
U. S. 620, 623, 628, 6 Sup. tt. 209, 29 L. Ed. 483); that a debtor 
has no vested right to plead and recover the penalty prescribed by 
a statute for usury, and that a law repealing such a statute may 
well apply to prior contracts (Ewell v. Daggs, 108 U. S. 143, 150, 2 
Sup. Ct. 408, 27 L. Ed. 682), — seem to me to have no tendency to 
show that the supreme court has ever sustained or intimated that 
It would permit the bald taking of |50,000 worth of private prop- 
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erty from one person to give it to another without compensation. 
It would be unprofitable to review the cases cited from the state 
courts in the opinion of the majority, because the decisions of the 
supreme court to which reference has been made are conclusive 
upon this question, and render the consideration of other authorities 
unnecessary. It may, however, be remarked in passing that the de- 
cision in Butler v. Palmer, 1 Hill, 324, that, after the sale of a judg- 
ment debtor's land under execution, a statute may be lawfully passed 
curtailing the period of redemption, is by no means the settled law 
of the land, and that the counter proposition is well sustained by 
reason and authority. Willis v. Jelineck, 27 Minn. 18, 6 N. W. 373; 
O'Brien v. Krenz, 36 Minn. 136, 30 N. W. 458; Hey ward v. Judd, 
4 Minn. 483 (Gil. 375); Hillebert v. Porter, 28 Minn. 496, 11 N. W. 
84, and the cases there cited. Attention may also be called to the 
fact that the decision of the supreme court of Arkansas in Green 
V. Abraham, 43 Ark. 420, 425, is inapplicable to the questions pre- 
sented in this casei because it rests upon the proposition that the 
mere levy of an execution upon personal property under a personal 
judgment which creates no lien vests no right of property in the 
judgment debtor, and therefore a curative act validating a mort- 
gage upon the property seized did not constitute the taking of pri- 
vate property for private use. The decision rests upon the projwsi- 
tion that the levy of the execution vested no right of property. The 
later decisions of that court, however, conclusively hold that the 
entry of a judgment against the debtor in an attachment suit com- 
pletes and perfects the lien of the attachment, and vests a right 
of property in the judgment creditor. Richardson v. Adler, 46 Ark. 
49; Frellson v. Green, 19 Ark. 376; Bergman v. Sells, 39 Ark. 97, 101. 
The argument that this specific lien upon the cattle evidenced by 
the attachment and judgment might be stricken down by an arbitrary 
act of congress because there are authorities which hold that the 
repeal of a statute allowing attachments subsequent to the levy of a 
writ and before judgment against the debtor lawfully destroys the in- 
choate lien of the attachment is a non sequitur, is supix)rted by no 
authority, and is contrary to all the decisions upon the question which 
have come under my notice. The lien of an attachment is inchoate, 
and conditional upon the entry of a judgment against the debtor 
until that judgment is entered, but perfect, absolute, and unassailable 
after such a judgment, and a judgment sustaining the attachment, 
have been rendered. There is respectable authority upon each side 
of the question whether or not a legislative act impairing or destroy- 
ing the inchoate lien of an attachment before judgment destroys a 
vested right of property within the meaning of the fifth amendment 
to the constitution. Hall v. Stephens, 65 Mo. 670, 681; Hannahs 
V. Felt, 15 Iowa, 141; Day v. Madden, 9 Colo. App. 464, 48 Pac. 1053; 
Mulnix V, Spratlin, 10 Oolo. App. 390, 50 Pac. 1078. It is useless to 
consider or discuss that question here, for the lien of the defendants 
in error is not of that character. On January 29, 1897, — three days 
before the act of February 3d was passed, — ^they obtained a judgment 
against the defendant Blocker not only that the latter was indebted 
to them in the siim of J55,875.71, but also that their attachment of 
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these cattle be sustained. The amount of the claim of the defendants 
in error had been adjudicated, their lien by attachment upon the 
cattle, which were then in the custody of the court, and their right 
to the sale of these cattle and to the application of their proceeds to 
the payment of their judgment, had been adjudged to be perfect and 
absolute by a competent court having jurisdiction of their case three 
days before the act of February 3, 1897, was passed. The property 
of the defendants in error in the cattle was strictly analogous to 
and as great as the property of a mortgagee in mortgaged real estate 
after a decree of foreclosure of his mortgage and of sale of the land 
to satisfy his debt has been rendered against the mortgagor. 

May the legislative department of the government lawfully deprive 
such a mortgagor of Ms lien, his property, and transfer it to a 
stranger, or to the holder of an inferior lien, by its mere fiat? If not, 
then congress could not lawfully deprive these defendants in error of 
their lien, their vested right, their property in th^se cattle, and trans- 
fer it to the Evans-Snider-Buel CJompany, by the act of February 3, 
1897. The lien which they acquired by their attachment and their 
judgment was impervious to attack, either at law or in equity. It 
was absolute, perfect, enforceable, assignable, and salable. It was 
a complete and vested right. It was property worth J55,875.71, 
and was as completely vested in the defendants in error, and as per- 
fectly protected by the law of the land, as acts of parties, laws, and 
decisions can vest or protect any property. All the authorities are 
that, while the lien of an attachment is inchoate and contingent 
until a judgment against the debtor is rendered, yet, after that judg- 
ment has been rendered, the lien of the attachment is merged in the 
judgment, which relates back to the date of the attachment, and evi- 
dences a perfected and absolute right to apply the attached property 
to the payment of the judgment; and that this is a vested right of 
property, as sacred and as valuable as it is possible to secure under 
the laws of our land. Cole v. Cunningham, 133 U. S. 107, 116, 10 
Sup. Ct. 269, 33 L. Ed. 538; Bank v. Reithmann, 79 Fed. 582, 583, 
25 C. C. A. 101, 102, 49 U. S. App. 144, 146; Richardson v. Adler, 
46 Ark. 43, 49; Wap. Attachm. (2d Ed.) §§ 17, 736; 1 Shinn, Attachm. 
§§452, 322; Frellson v. Green, 19 Ark. 376; Bergman v. Sells, 39 
Ark. 97, 101; 1 Black, Judgm. 298; 1 Freem. Judgm. § 90; Tillotson 
V. Millard, 7 Minn. 513 (Gil. 419); Lyon v. Sanford, 5 Conn. 545, 547, 
549; Wade, Retro. Laws, §§ 171, 173. 

In Bank v. Reithmann, 79 Fed. 582, 583, 25 0. C. A, 101, 102, 49 
U. S. App. 144, 146, this court said: 

"An attachment Is an ancillary remedy provided by statute, by means of 
which a contingent lien Is obtained and impressed upon property of a de'pnd- 
ant, which becomes vested and perfected on entry of Judgment and lcv3* of 
execution." 

In Richardson v. Adler, 46 Ark. 49, the supreme court of that state 
said: 

**The lien relates back to the levy of the attachment, creating from that 
moment an inchoate charge, which was perfected by the rendition of Judg- 
ment, and which could not be devested by any change in the status of the 
parties." 
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Mr. Shinn, in his work on Attachment; at section 572, declares 

that: 

"A judgment sustaining tbe attachment and subjecting the property to ex- 
ecution perfects the lien created by the attachment, or, rather, It takes the 
place of such lien, and relates back to the time of the levy, and takes prlcMT' 
ity over all subsequent attachments, liens, or conveyances." 

Mr. Waples, in his work on Attachment, at section 17, says: 

"By the law of relation an attachment Judgment retroacts to the time the 
property was first attached; to the time It was first subjected to garnishment; 
so that no Incumbrances put upon It by Its owner since that time can have 
higher rank than the attaching creditor's lien. Such retroaction makes the 
lien perfect from Its first inception, as though created by the contract of the 
parties; as though It were a mortgage lien voluntarily put upon the property 
by the defendant himself." 

There is no conflict in the authorities upon this question. The 
principles which have been adverted to are indisputable, and it fol- 
lows from them inevitably that, if a vested right or a vested interest 
in property is, as the majority are willing to concede, ^*some right or 
interest in property that has become fixed or established, and is 
no longer open to doubt or controversy," then the defendants in 
error had such a right and interest in the cattle in the custody of the 
court on January 29, 1897, after their judgments against Blocker 
had been rendered, and until the act of February 3, 1897, was ap- 
proved. 

The suggestion of the majority that the judgment against Blocker 
did not evidence a Tested right in the cattle in tiie defendants in error 
as against the Evans-Snider-Buel Company does not seem to be 
founded in fact, because, while that judgment did not estop the com- 
pany from claiming the cattle from the defendants in error, and f rcmi 
litigating their claim, it did vest in the defendants in error an estab- 
lished lien and interest in the cattle superior to that of the Evans- 
Snider-Buel Company, which was no longer open to doubt or con- 
troversy in the courts or under the law of the land. The Evans- 
Snider-Buel Company was unable to doubt or to controvert it by any 
proceeding at law or in equity. The only way which they found to 
open this vested right and interest to doubt or to controversy was to 
secure this arbitrary act of congress boldly taking it from the defend- 
ants in error and transferring it to this mortgagee. If the sugges- 
tion of the majority was intended to be that this act of congress does 
not violate the constitution because there was no adjudication of 
a court which estopped this mortgagee from claiming the property 
of these defendants andJitigating its unfounded claim, that sugges- 
tion proves too much, because it would establish the proposition that 
congress could lawfully take this property from the defendants in 
error, and give it to any one of the inhabitants of the United States 
except Blocker, and the still broader proposition that congress may 
lawfully deprive any man of his property, provided only that it does 
not transfer it to some party who has been estopx>ed from litigating 
an unfounded claim against it by the judgment of some court. Judg- 
ments in favor of the owners and against all the world are not indis- 
pensable to the existence of vested rights of property, an4 the fact 
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that the defendants in (*rror had no judgment against the Evans- 
Snider-Buel Company did not detract from the existence or the in- 
violability of their vested property in these cattle, since their right 
to them was established, and was impervious to the attacks of the 
mortgagee under the law of the land* 

Nor does the argument that this act of congress, which takes from 
the defendants in error a vested right of property worth more than 
$55,000, and gives it to the Evans-Snider-Buel Company, should be 
held to be no violation of the prohibition of the constitution because 
"it was morally right, and in accordance with justice and fair deal- 
ing," seem persuasive to me. The moral right or wrong of an act of 
congress which takes the property of A, and transfers it to B, is 
not, in my opinion, the true, nor is it a safe, test of the violation of 
the fifth amendment to the constitution. A fatal objection to such 
a test is that the standard of moral right or wrong in the minds of 
men is variant. An act taking some of the property of a bad man 
and giving it to a good man, one taking part of the property of a 
rich man and giving it to a poor man, might be thought to be morally 
right, and in accordance with justice and fair dealing, by some, while 
it would be thought unjust and morally wrong by others. This very 
case illustrates the objection to this rule. To the majority of this 
court it seems to be morally right, and in accordance with justice and 
fair dealing, to take from these judgment creditors an established 
lien* upon property which they had acquired in strict accord with the 
law of the land to secure a just debt, and which was worth more than 
155,000, and to transfer this right of property to a mortgagee which 
had taken mortgages that under that law were fraudulent and void 
as against these judgment creditors; while to the minority this act 
seems to have been morally wrong, and subversive of the basic 
principles of a government established to protect the rights of person 
and of property. To me the fraudulent mortgagee seems to have 
no equitable or moral, right to the cattle in question superior to 
that of the holder of the lawful lien. There was certainly nothing 
in the consideration or purpose of the loan made by the mortgagee 
to give it a superior equity over that of the judgment creditors. One 
has no higher right to the repayment of money loaned to enable a 
debtor to purchase cattle than h« has to the repayment of money 
loaned to enable him to buy horses, or land, or bread. The considera- 
tion and purpose of the debt of Blocker to the defendants in error 
does not appear in this record, but the presumption is that it was a 
valuable consideration, and a worthy purpose, for the debt is evi- 
denced by the judgment of a competent court of the state of Texas 
rendered in 1887. These defendants in error had waited for the 
payment of their debt more than 10 years when they acquired their 
lien upon these cattle, while the Evans-Snider-Buel Company had 
made its loan within a year preceding that date. So far, then, as the 
consideration and purpose of these two debts are concerned, those 
of the defendants in error must be deemed to be as meritorious as 
those of the mortgagee, and, as the defendants in error had waited 
more than 10 years for their money, while the mortgagee had not 
waited a year, certainly it was not unjust or inequitable for them to 
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secure the payment of their debt first. Nor is it perceived that there 
is anything in the character and the acquisition of the liens of these 
^)artie8 which gave to the mortgagee any higher right or superior 
equity to the payment of its debt over those which the judgment 
creditors held. The judgment creditors, in violation of no law or 
public policy, but in strict accord with the statutes and the decisions 
of the courts interpreting them, established by the judgment of a 
competent court a first and unassailable lien upon the cattle to secure 
their debt. The Evans-Snider-Buel Company took mortgages upon 
the cattle unaccompanied with any change of possession, which were, 
under the common law, prima facie fraudulent and void as against 
the defendants in error (Pyeatt v. Powell, 51 Fed, 551, 2 C. 0. A. 371, 
10 U. S. App, 200), and which, under the statutes in the Indian Terri- 
tory and under the uniform interpretation of them for 48 years by 
the courts of Arkansas which came to the Indian territory as a part 
of those statutes, were conclusively fraudulent and void as against 
the defendants in error and as against all creditors of the mortgagor, 
although the latter had actual notice of their existence. Main v. 
Alexander, 9 Ark, 112, 117; Jacoway v. Gault, 20 Ark. 190, 193; 
Hannah v. Carrington, 18 Ark. 85, 105; Dodd v. Parker, 40 Ark. 540; 
Watson V. Lumber Co., 49 Ark. 83, 4 S. W. 62; Cross v. Fombey, 54 
Ark. 179, 184, 15 S. W. 458. Now, has a creditor who has procured 
mortgage liens from his debtor which are fraudulent and void as 
against other creditors a moral right to the mortgaged property so 
much higher than that of judgment creditors who have established a 
valid and superior lien upon it of the value of f 55,000 in accordance 
with the law of the land that a court ought to sustain an arbitrary 
act of the legislative department of the government which takes this 
J55,000 worth of property from the lawful lienholder without com- 
pensation, and gives it to the fraudulent mortgagee, in the teeth of 
the fifth amendment to the constitution, which declares that "no 
person shall be deprived of life, liberty or property without due pro- 
cess of law''? I think this question should be answered in the nega- 
tive, andj whether or not this should be the answer, it seems to me 
that the constitutionality of an act of congress which deprives men 
of their property without any process of law is not to be determined 
by a consideration of the moral right or wrong of the act or of the 
equities of those who lose and those who gain by the fiat. Constitu- 
tions and laws are enacted to declare and command the right and to 
forbid the wrong. Any theory that their violation may be permitted, 
or excused, or overlooked because in the varying opinions of any man 
or set of men that violation was morally right or in accordance with 
justice and fair dealing is subversive of the fundamental principles of 
government and ought not to be sustained. The adoption of such 
a theory would be, in effect, to add to the inhibition of the constitu- 
tion an exception which it does not contain, so that it would read: 
^'No person shall be deprived of life, liberty or property without due 
process of law except in cases in which it is morally right and in ac- 
cordance with justice and fair dealing to do so." When the people 
adopted the constitution, they determined that it was morally wrong 
to deprive any person of his property without due process of law. 
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under any circumstances. They ingrafted no exception upon this 
prohibition, and it is not the province of the courts to do so. The 
inhibition is clear, imperative, and without exception. It prohibits 
the deprivation of any man of his property without due process of 
law. The act of February 3, 1897, as it has been construed by th6 
majority of the court, did, in my opinion, deprive the defendants in 
error of their property to the amount of more than $55,000, and was, 
therefore, to that extent unconstitutional and void. 

For the reasons which have now been stated, — perhaps too much 
at length, — ^I am unable to concur in the opinion and conclusion of the 
majority in this case. I agree with the unanimous opinion of the 
court of appeals of the Indian Territory in which Judge Clayton has 
so logically, forcibly, and, to my mind, convincingly, presented the 
reasons why the act of February 3, 1897, had no effect upon the rights 
of the parties in this action, and why the judgment lien of the 
defendants in error was superior to the claims of the fraudulent mort- 
gagee. McFadden v. Blocker (Ind. T.) 48 S. W. 1043, 1046-1053. The 
true construction of the act of congress probably is, as the court of 
appeals of the Indian Territory held, that it merely validated mort- 
gages made by nonresidents from the date of the passage of the act, 
and had no retroactive effect. 48 8. W. 1048, 1053; Suth. St. Const. § 
463; Chew Heong v. U. S., 112 U. S. 536, 539, 5 Sup. Ot. 255, 28 L. 
Ed. 770; Summer v. Mitchell (Fla.) 10 South. 562. But, if this is not 
the proper construction, the act falls under the ban of the fifth 
amendment to the constitution, and is violative of the fundamental 
principles of republican government; and in either event it was in- 
effectual to take away the established lien of the defendants in error, 
and to transfer their property to the mortgagee. For these reasons, 
the judgment below should, in my opinion, be affirmed. 



CLARKE V. TOWS OP NORTHAMPTON. 

(Circuit Court, N. D. New York. December 18, ISOO.) 

No. 8,346. 

MuNrcTPAL Bonds — Estoppel to Contest Validttt — Jurtsdtctional Defects. 
Where It has been autborltatlvely determined by the courts that certain 
ayerments required by the statute in a petition presented to a county 
Judge as the basis of proceedings authorizing the Issuance of municipal 
bonds are jurisdictional, and that their omission renders all subsequent 
proceedings void, bonds Issued in pursuance of proceedings based on a 
petition which does not contain such averments cannot be validated by 
estoppel, and the municipality may plead their illegality as against any 
holder, notwithstanding it continued to pay Interest thereon for 20 years. 

Action at Law. Tried by the conrt, a jury having been waived by 
written stipulation. 

William C. Mills, F. B. Tiffany, and H. J. Ck)okinham, for plaintiff. 
Fred L. Carroll, Robert P. Anibal, and Andrew J. Nellis, for de- 
fendant. 

COXE, District Judge. This is an action to recover f 2,912, with 
interest, upon coupons cut from bonds, purporting to be issued by the 
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defendant in the year 1872. The petition presented to the county 
judge stated that the petitioners were a majority of the taxpayers 
of 'the town of Northampton, but omitted the language of the act 
of 1871 — ^**not including those taxed for dogs or highway tax only." 

The case of Bich v. Town of Mentz, 134 U. S. 632, 10 Sup. Ct. 610, 
33 L. Ed. 1074, is authority for the proposition that this omission 
renders the entire proceeding coram non judice, null and void. It 
matters not that in fact no one taxed only for dogs and highways 
appears upon the petiticm, it matters not that the county judge has 
expressly adjudged that the petitioners are a majority of the tax- 
payers exclusive of the prohibited class, the omission of the negative 
averment from the petition, which is the foundation of the whole 
bonding proceeding, renders all subsequent proceedings nugatory, r 

In Town of Mentz v. Cook, 108 N. Y. 504, 15 N. E. 541, which was 
quoted and approved by the supreme court, the court of appeals of 
this state say. regarding the omission of the words quoted from the 
petition: "The fatal character of the defect has been so adjudged 
in this court as to end further discussion." And, again, *T^e defect, 
therefore, was fatal, and the special term correctly decided that 
bonds were invalid." 

There is nothing in any of these decisions to indicate that a find^* 
ing in the judgment can be regarded as curing this jurisdictional de- 
fect in the petition. The entire argument against the validity of the 
bonds proceeds upon the theory that in order to give the county judge 
jurisdiction the averment as to dogs, etc., must appear in the petition 
and if omitted the proceeding is void ab initio. If the judge never 
obtained jurisdiction for any purpose he could not create jurisdiction 
by his decree. Counsel may, perhaps, be permitted to doubt the 
logic of the Mentz Case, but not the point decided. 

But it is argued that the defendant by reason of its inexcusable 
laches and the ratification of the acts of its agents is now estopped 
from asserting the invalidity of the bonds. The bonds were issued 
July 1, 1872, and the semiannual interest was paid regularly until 
January 1, 1893, a period of 20 years. During this period the county 
judge, the three commissioners and almost all of the persons actively 
engaged in the bonding proceedings have died. The petition present- 
ed to the county judge has been lost and resort has been had to oral 
testimony to verify the copy which has been used to supply the omis- 
sion. The judgment of the county judge is still in existence and 
finds specifically that the petitioners are a majority of the taxpayers 
of the town "not including those taxed for dogs or highway tax only." 

The argument is entitled to great weight that in these circum- 
stances the town should not be permitted at this late day to take ad- 
vantage of the omission of the quoted words from the petition, and 
that a bona fide holder of municipal bonds should not be required 
to go beyond the judgment of the appointing tribunal. These gen- 
eral provisions seem to be sustained by a long line of authorities in 
the federal courts, among the more recent being the following: 
Town of Andes v. Ely, 158 U. S. 313, 15 Sup. Ct. 954, 39 L. Ed. 996; 
Town of Orleans v. Piatt, 99 U. S. 676, 25 L. Ed. 404; Lyons v. Mun- 
son, 99 U. S. 684, 25 L. Ed. 451; City of Evansville v. Dennett, 161 
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U. S. 434, 16 Sup. Ct 613, 40 L. Ed. 760; Association v. Perry, 166 
U. S. 692, 711, 15 Sup. Ct. 547, 39 L. Ed. 585; Whiting v. Town of 
Potter (C. C.) 2 Fed. 517; Hughes Co. v. Livingston (C. €. A.) 104 Fed. 
306; Ray Co. v. Vansycle, 96 U. S. 675, 24 L. Ed. 800; Commissioners 
V. Beal, 113 U. S. 227, 5 Sup. Ct. 433, 28 L. Ed. 966; Clapp v. Otoe 
Co. (C. C. A.) 104 Fed. 473. These authorities, and many more that 
might be quoted, appear to establish the proposition that the de- 
fendant should not be permitted to take advantage, nearly 30 years 
after the event, of the omission now relied on, but here again the de- 
cision in the Mentz Case stands directly across the plaintiff's path to 
recovery. The only difference between the two cases is that in the 
Mentz Case interest was paid for a shorter period. The court say: 
"As on the face of these proceedings there was an entire want of 
power to issue the bonds, no reference to the doctrine of estoppel 
need be made." In Cowdrey v. Town of Caneadea (C. C.) 16 Fed. 
532, which preceded the Mentz Case and involved the same question, 
the court, speaking of the plaintiff's contention that the payment 
of interest on the bonds amounted to a ratification by the town, said: 
**But this doctrine is not applied in cases where there is a total want 
of authority on the part of the town to issue the obligations." The 
law being thus established it is clearly the duty of this court to fol- 
low it faithfully and loyally. With every inclination to distinguish 
the case at bar from Rich v. Town of Mentz the court has been un- 
able to do so. it follows that the complaint must be dismissed. 



QRUBBS V. UNITED STATES. 
(Circuit Court of Appeals, Eighth Circuit November 19, 1900.) 

No. 1,390. 

1. Public Lands— Cutting Timber from Homestb ad— Intent. 

Rev. St. § 2461, originally enacted in 1831, which makes It a criminal 
offense to cut or remove timber from any lands of the United States, has 
no application to the cutting of timber by a bona fide homesteader, and in a 
prosecution thereunder for the cutting of timber from a homestead by, or 
onder authority from, the homesteader, the vital question is as to whether 
the homestead was taken and is being held in good faith, with intent to ac- 
quire title thereto by a compliance with the requirements of the home- 
stead act 

2. Same— Prosecution— Instructions. 

There is no provision of law limiting or restricting the right of a home- 
steader to cut timber on his homestead, and while such cutting or the 
removal of timber must be for a legitimate purpose, having some connec- 
tion with the cultivation or improvement of the land, a court cannot lay 
down specific rules governing his rights in that regard, and Instruct a 
jury that. If a homesteader has failed to keep within the limits so fixed, 
the law conclusively presumes him guilty of a criminal trespass, for which 
he Is subject to fine and Imprisonment, but the question whether timber 
was cut for legitimate and proper purposes Is one of fact, which depends 
on all the circumstances in each particular case, and in determining which 
the situation and financial condition of the homesteader are proper matters 
to be taken into consideration. 
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In Error to the District Court of the United States for the East- 
em District of Arkansas. 

The United States district attorney preferred an Information against Jesse 
M. Grubbs, the plaintiff In error, for an alleged violation of section 2401 of 
the Revised Statutes of the United States, which, so far as it is applicable to 
this case; reads as follov^s: "If any person shall cut, or cause or procure to be 
cut, or aid, or assist, or be employed In cutting any live-oak or red-cedar 
trees, or other timber on, or shall remove, or cause or procure to be removed, 
or aid, or assist, or be employed in removing any live-oak or red-cedar trees 
or other timber, from any other lands of the United States, acquired, or here- 
after to be acquired, with Intent to export, dispose of, use, or employ the same 
In any manner whatsoever, other than for the use of the navy of the United 
States; every such person shall pay a fine not less than triple the value of 
the trees or timber so cut, destroyed or removed, and shall be Imprisoned not 
exceeding twelve months." The information charged that the defendant cut 
the timber from land belonging to the United States. The defendant entered 
a plea of not guilty. There was a trial, and verdict and judgment against the 
defendant; whereupon he sued out this writ of error. 

On the trial It appeared the defendant had purchased the timber he was 
charged with cutting from one Joel B. Hickman, who had entered the land 
from which the timber was cut as a homestead. Hickman, the homesteader, 
testified as follows: '"The homestead consisted of 160 acres. Have known 
this property for 14 years. Have no other home than this homestead. About 
14 years ago I attempted to homestead this property, but my wife would not 
agree to come back Into the woods «to live. Since her death I have drifted 
along from place to place with my little children, until I lost one, and one 
went to Texas. I wanted a home. I was tired of drifting. Had no home 
during six years. Took this place in good faith, to make a home for myself 
and children. I have been sick more or less for seven years, and have to 
support myself and family by hard labor, working on farms, chopping wood, 
or working in mills, or anything I could get to do. I took up this property 
in August of last year. Had two children with me at the time of going on 
the place. Was at that time working for defendant at his mill by the day, 
and I entered into an arrangement with the defendant shortly after I took 
up the property to cut the timber and put the lumber back so that I could make 
a building to go into and shelter my little children. I let the defendant have 
the timber at 50c. per thousand In the tree, and he was to return me lumber, 
nails, hinges, and other material for building the house and other buildings. 
There is probably five or six thousand feet of lumber in the house, part of it 
first and part of it second quality. He returned, as near as I know, as much 
or more material in value than I let him have. I have about one acre cleared 
and ready for the plow and fenced. T^ere are three and one-half acres 
deadened. Rail timber sawed, and part of the rails laid, and the underbrush 
and tree tops burned. Have done all In my power to improve the land, con- 
sidering the condition of my health, finances, etc., and could not have built 
this house at all except for the arrangement I made with Mr. Grubbs, unless 
I made the same arrangement with some other mill man. He was to take 
this timber at 50c. a thousand, and turn back lumber and furnish material, 
such as nails, hinges, etc., and I also made about 5,000 rails. Some of them 
are laid up. Expect to cultivate the land. Have a man employed to work on 
the place. He is to exchange with my little boy. He will cultivate the land 
for me for my boy to plow for him. I have no such thing as a plow, mule, or 
agricultural Implement on the place, except a couple of hoes. Mr. Grubbs, 
the defendant, was to cut enough timber to put up my dwelling and barn, and 
the balance of the timber was to stand on the land. It was my intention to 
farm the place as soon as I was able. If I had not been bothered by fever, 
I would have had eight or ten acres in cultivation by this time. There arc 
thirty acres on the homestead fit for cultivation. It is different patches. 
When I made the entry of these lands I got the money from Mr. Grubbs, the 
dtsfendant, on my labor. There was nothing said about the timber on the 
homestead by Mr. Grubbs at the time I got the money to make the entry. 
He was allowed 50c. a thousand for the timber, and returned the lumber to 
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me at ranging pricefl. I told them not to cut the timber -where it was rough, 
for it would be too expensive for me to handle the lands where the timber 
was cut There was no t&lk between the defendant and myself at the ume 
I made this arrangement with him as to whether or not I had a right to cut 
the timber. Afterwards we had a talk about it, and he said I had the right. 
I instructed them to cut the timber on the land which was smootb, so it 
could be used for agricultural purposes. They were simply removing' the tim- 
ber from these parts of the homestead so that later on it could be used for 
agricultural purposes. The logs had to be drawn one mile and a half or two 
miles to the mill, and the lumber had to be drawn back. The hands of Mr. 
Grubbs picked out the lands where to cut. and cut all the trees over twelve 
inches. He drew the logs away, and delivered the lumber. Some of the lum- 
ber was dressed,— the flooring and ceiling. I personally did a month or more 
work on the place,— such work as I was able to do. Whenever I could get 
enough ahead I would work on the land, cutting rail timber, making rails, cut- 
ting down trees, or in clearing the land. I continued working for Mr. Grubbs 
until I got sick. I worked one time seven days on the land, and at odd times 
parts of days. When arrested, in June, none of the land was cleared,— about 
one acre brushed, and the rails made." James N. Ck>rbett, another witness, 
testified substantially to the same facts. 

The court charged the Jury, in part, as follows: "But If a man of limited 
means goes upon a claim, and is able during the first years to cultivate only 
a few acres, he is only authorized to cut the timber off the few acres that 
he intends to cultivate and is able to cultivate. If he cuts down the timber 
off the 40 acres, it should be in pursuance of a definite plan that the plow 
should follow the ax, and that the entire forty acres shall be put to use for 
the purpose of cultivation, or in such manner as a farmer makes use of land; 
that is, tillable land. The balance of the timber on the homestead, if it is a 
claim covered by timber, should remain as a preserve.— a timber preserve,— 
for the future benefit of the land, and should be removed only and so fast as 
the settler finds it necessary to remove it in order to put in cultivation the 
land he intends to cultivate in good faith. The declaration and settlement 
must be in good faith, and supported by a compliance with the requirements 
of law by making a home upon the land, actually living upon it, and actually 
proceeding in good faith in the regular way, by regular process of improving 
the land and putting it In cultivation, and until he has perfected his right 
by full compliance with the law, and received his patent, he has no right to 
cut down and sell the timber on other portions of the land, which he Is not 
intending to Immediately put into cultivation. Now, in regard to the inten- 
tion, I want to state to you that that cannot always be ascertained by what 
the parties say, but may be more correctly found by what the parties do. The 
question is not whether the parties believe that the cutting of the timber off 
the land fiomesteaded was right under the law, for all persons are presumed 
to know the law, and to intend the natural results of their acts; so if you find 
in this case from the evidence that the defendant, knowing the condition 
of these lands, that they were recently homesteaded, and that the timber that 
they obtained permission to cut was cut off lands not put in cultivation, and 
not to be put immediately into cultivation, then the law presumes that tiiey 
Intended to violate the law." Due exception was taken to the quoted parts of 
the court's charge. The defendant requested the court to give the foUowmg 
instructions: *Tf Corbett and Hickman having homesteaded these lands, in 
good faith cut and removed, or authorized the defendant to cut and remove, 
timber from such parts of the lands as they in good faith Intended to improve, 
and exchanged such timber with defendant for lumber and other materials 
which have been in good faith placed on the homesteads, and that this lumber 
and other material was necessary to enable Corbett and Hickman to live upon 
and improve their homesteads, and that the timber was not sold to simply 
get the purchase price thereof, and denude the lands, then yon will find the 
defendant not guilty. If you find Hickman and Corbett were poor men, with- 
out means to buy lumber and other materials for building upon and improving 
their homesteads, and that the timber removed was exchanged for lumber 
and other materials to build houses upon these lands, and that this lumber and 
other material was put into houses and improvements upon these lands, and 
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that Corbett and Hickman and their families have resided in these houses 
since they were erected, these would be very strong circumstances tending 
to prove the good faith of the transaction. The law does not contemplate 
that the homesteader must plow all the land he improves, but he may use it 
for pasturage or any other purpose to which it can be put to assist Id making 
him a home and living for his family. The law does not contemplate that 
the poor homesteader shall let his family starve while he clears the land, 
*that the plow may follow the ax,' but he may work out by the day to earn 
a living for himself and family, and improve the land as rapidly as he can in 
his circumstances. Neither does the law rob a homesteader of his homestead 
because he may be sick, and unable to improve the land as rapidly as his 
well neighbor. The law is reasonable, and only requires that he act in good 
faith; and if Corbett and mckman acted in good faith in taking the home- 
steads and improving them, and exchanged such timber for lumber and other 
material as was necessary for the improvement of the homesteads, and that 
this exchange was necessary in order to build houses and make the homestead 
tenable, and did this in good faith, then the defendant is not guilty." To the 
refusal of the court to give these instructions due exception was taken. 

E. H. Vance, H. F. Auten, and W. F. Hill, for plaintiff in error. 
Jacob Trieber, for defendant in error. 

Before CALDWELL, SAISFBOKN, and THAYER, Qrcuit Judges. 

CALDWELL, Circuit Judge, after stating the case as above, de- 
livered the opinion of the court 

The acts of congress relating to the settlement upon and acquisi- 
tion of the title to public lands by actual settlers, and the practice 
of the land department under them, are controlling in determining 
the rights of such settlers. Although this case arises under the 
homestead act, it will be profitable to advert briefly to an earlier 
statute, which gave to actual settlers the preference right to pur- 
chase the public land on which thej had settled, upon conditions 
which, so far as relate to the occupancy (except the period of its 
duration) and improvement of the land, are in substance identical 
with the later act, known as the "Homestead Act." In 1841 con- 
gress passed what is commonly called the "Pre-emption Act." That 
was the first act which recognized the superior claims of actual 
settlers to the public lands. The act gave to the actual settler on 
the public land the preference right for one year to purchase at 
the minimum price the public land, not exceeding one quarter sec- 
tion, upon which he had settled. The grant was in these terms: 
'TEvery person being the head of a family ♦ ♦ ♦ who has made 
or hereafter makes a settlement in i)erson on the public lands sub- 
ject to pre-emption, and who inhabits and improves the same and 
who has erected or shall erect a dwelling thereon is authorized to 
enter. ♦ ♦ ♦" Section 2259, Rev. St. U. S. The act gave the 
pre-emptor the right of occupancy, use, and enjoyment of the land, 
and everything growing thereon, for one year, during which time 
the settler had the exclusive right to enter the same at the minimum 
price of the public lands. The purpose to give this right to the 
settler was to enable him, by the use of the land and its products, 
to raise the money to enter the land. The act imposed no restric- 
tions on the pre-emptor in relation to cutting timber on his pre- 
emption, or the use he should make of the timber he did cut, nor 
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did it prescribe the materials out of which the pre-emptor's "dwell- 
ing" should be constructed, or how or where or by what means such 
material should be procured. In actual practice, a log cabin, such 
as a settler with no other implement than an ax could erect, sat- 
isfied the requirements of the act. In the case of pre-emptors with- 
out means, — and there were many such, — the land was made to sup- 
port his family, and to pay for itself by its products, whether crops, 
timber, stone, or coal. In actual practice in a good many cases 
a single year proved too short a period in which to raise the en- 
trance money, but the early settlers supplemented the act of con- 
gress with laws enacted by themselves, known as "claim laws," 
which, while they did not have the sanction of any legally consti- 
tuted legislative body, proved entirely effectual to protect the settler 
in the enjoyment of his pre-emption until he could, by utilizing every 
source of revenue the land afforded, raise the purchase money to 
enter it. The lands in the Western states were largely taken up 
by settlers whose want of resources and necessities compelled them 
to avail themselves of the beneficent provisions of the pre-emption 
act. It is matter of history, as well as a fact within the personal 
knowledge of many now living, that the settlers who availed them- 
selves of the provisions or the pre-emption act made such use of the 
land and the timber growing thereon as their interests and necessi- 
ties demanded; and it is not believed a single instance can be 
found where a bona fide pre-emptor was criminally prosecuted for 
cutting timber on his pre-emption, although instances were not rare 
where the pre-emptor procured the money to enter his pre-emption 
by selling saw logs and other timber cut therefrom. When the land 
was^ situated on or near navigable streams, saw logs were frequently 
floated hundreds of miles to market. The idea 6f prosecuting crim- 
inally a bona fide pre-emptor for cutting timber to procure the 
money to enter his pre-emption never entered the brain of any man, 
and would not have been entertained for an instant by any depart- 
ment of the government. Congress knew all these practices of the 
settlers, and never legislated against them, but by its silence ac- 
quiesced in them, and no department of the government ever pre- 
sumed to regulate by rule the mode or manner in which the pre- 
emptor must proceed in clearing and improving his pre-emption. 

In time it was found that the minimum price of f 1.25 per acre, 
which the settler was required to pay under the pre-emption act, 
operated to prevent men of families, without means, from acquiring 
homes on the public lands. It was also perceived that the public 
lands were rapidly passing into the hands of speculators and capi- 
talists, who held them at prices which precluded men of moderate 
means even from purchasing them for homes, and removed them 
entirely beyond the reach of men of families without means. It 
was to remedy these conditions that congress in 1862 passed the 
homestead act. This act adopted a much more liberal policy to- 
wards settlers on the public lands than the pre-emption act The 
act declares: "Every person who is the head of a family ♦ ♦ ♦ 
shall be entitled to enter one quarter section * * * of unappro- 
priated public lands. ♦ ♦ ♦'* Section 2289, Rev. St. U. S. "The 
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person applying for the benefit of the preceding section shall make 
affidavit * * * that such application is made for his exclusive 
use and benefit and that his entry is made for the purpose of actual 
settlement and cultivation and not either directly or indirectly for 
the use or benefit of any other person. ♦ ♦ ♦" Section 2290, Id. 
Section 2291 provides that no certificate or patent shall be issued 
for land entered under a homestead act until after the expiration of 
five years from the date of the entry, and the homesteader "proves 
by two .credible witnesses that he * * * has resided upon or 
cultivated the same for the term of five years immediately succeed- 
ing the time of filing the affidavit, and makes affidavit that no part 
of such land has been alienated. * * *" Section 2297 provides 
that if at any time before the expiration of the five years it is 
proved that the person making the entry "has changed his residence 
or abandoned the land for more than six months at any time, then 
in that event the land so entered shall revert to the government." 
It will be noted that, like the pre-emption act, the homestead act 
imposes no restrictions on the homesteader in relation to cutting 
timber, or the use he shall make of the timber he does cut, nor 
does it prescribe the materials out of which the settler's dwelling 
and other improvements shall be constructed, or how or where or 
by what means such materials shall be procured. Nor does the act 
expressly or by implication prescribe how the bona fide homesteader 
shall open, clear, cultivate, or use the land and the timber growing 
thereon, or the character or extent of the improvements he shall 
make, or how rapidly and to what extent he shall put the land to 
cultivation, and particularly it does not require that he shall not 
clear land for any purpose except to plow it, and that the "plow 
must follow the ax." The leading object of the act was to afford 
men of families, having little or no estate, an opportunity to acquire 
a home on the public lands. But to the settler without means the 
acquisition and establishment of a home on the public lands is no 
holiday affair. He and his family are frequently subjected to great 
hardships and trials, and sometimes to actual want and suffering. 
With no resources or capital but the labor of his own hands, the 
homesteader is compelled to provide shelter and support for kim- 
self and family, and open and improve his homestead as fast and 
as best he can, under the conditions surrounding him. Such was 
the condition of the homesteader in this case. Opening a home- 
stead under these conditions is a slow and laborious task, and the 
homesteader is necessarily restricted to the methods compatible 
with his resources. All these facts were within the knowledge of 
congress, and it is highly improbable that that body contemplated 
that the bona fide homesteader should be denied the use of the tim- 
ber on his homestead to prevent starvation or procure medicine for 
his sick family, while honestly striving and intending to make a 
I)ermanent home for himself and family on the land. Cognizant of 
the wants and necessities of the homesteaders who possessed limited 
or no estates, no such restriction was imposed by congress. 

The fundamental and the only restrictions or conditions imposed 
on the bona fide homesteader by the act of congress are that he 
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shall enter the land for his own exclusive use, and with the honest 
purpose and intention of residing upon and cultivating it for Ave 
years. There is not a word in the act restricting or limiting his 
use of the land or the timber on it, and it was not the intention of 
congress that the bona fide homesteader should be limited or re- 
stricted in this regard. Such a homesteader who actually resides 
upon the land, and cultivates even so much as a garden patch, with 
the fixed intention of maintaining and continuing that residence for 
five years, for the purpose of acquiring the title to the land as a 
home for himself and family, satisfies the requirements of the act 
of congress, and no department of the government is authorized to 
impose others. The act of congress provides that the homesteader, 
upon making proof that he has "resided upon or cultivated" the 
land for the term of five years, shall receive a patent. And the rules 
and regulations of the land department adopted by the commissioner 
of the general land office, and approved by the secretary of the in- 
terior, provide that "in grazing districts stock raising and dairy pro- 
ductions are so nearly akin to agricultural pursuits as to justify 
the issue of patent upon proof of permanent settlement and the use 
of the land for such purposes." Circular from General Land Office, 
etc., issued July 11, 1899, p. 14. There are lands in the mountainous 
regions of the West whose altitude is such that crops cannot be 
grown on them at all, and yet they are valuable for grazing and 
stock raising. There are ranches of this character whose surfaces 
were never touched by a plowshare. Would the rule laid down by 
the lower court that "the plow must follow the ax" apply to such 
homesteads, and would the settlers be denied the use of the ax be- 
cause the plow could not follow it? If it were permissible to pre- 
scribe rules for the guidance and control of every homesteader in 
opening and cultivating his land, it would be a grave error to sup- 
pose that all homesteads are alike, and that a rule could be framed 
equally applicable to all. It is no less an error to suppose that all 
homesteaders want to open their land at the same time, or in the 
same way, or put it to the same use, or that they are equal in re- 
sources and ability, and could, if they desired, conform to a uniform 
rule or method. 

It is worthy of notice that the act upon which the information in 
this case is based was passed in 1831, and could, therefore, have 
had no reference to the cutting .of timber by a homesteader on his 
homestead under the act of 1862. If a bona fide homestead entry 
is not taken out from under the operation of the act of 1831, it is 
not perceived why the homesteader may not be prosecuted for cut- 
ting the logs for building his cabin on his homestead. There is 
not a word in the act subjecting the bona fide homesteader in any 
case to the pains and penalties of the act of 1831; but this was done 
in the lower court in this case, who took it upon itself to say what a 
homesteader may and may not do, and what he must do in rela- 
tion to the timber growing on his homestead, and to say when the 
act of 1831 shall and when it shall not be enforced against him for 
cutting timber on his homestead, without regard to his good inten- 
tions and honest purpose to comply with all the obligations imposed 
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on him by the law in reference thereto. This was ignoring the vital 
question in the case. 

At the threshold of every case of this kind the crucial question 
is, was the declaration of the homesteader, made under oath at the 
lime he entered the land, that his entry was made for his exclu- 
sive use and benefit, and for the purpose of actual settlement and 
cultivation, and not either directly or indirectly for the use or benefit 
of any other person, true and made in good faith? If it was, then 
the entry was a valid entry, and invested the settler with all the 
rights of a bona fide homesteader; and so long as he continues 
in good faith to observe this declaration, by residing upon and cul- 
tivating the land with the bona fide intention of perfecting his entvj 
by the required five years' residence, he cannot be deprived of his 
homestead, convicted of a criminal trespass, and incarcerated in 
jail, because, in making his improvements and clearing his land 
and disposing of his surplus timber, he did not conform to some 
ideal method or rule conceived by those who probably never felled 
a tree or plowed a furrow. Such rules have the sanction of no law, 
and no citizen can be criminally punished for not observing them. 
On the other hand, if the entry was made in bad faith, and with no 
intention of residing upon and cultivating the land for five years, 
but with the formed design of using the entry as a mere screen, 
while he cut and removed the timber from the land or caused it to 
be done, or if the entry was made, in the language of the law, "either 
directly or indirectly for the use or benefit of another," in either 
case the entry would be fraudulent and void from its inception. It 
would in law be no entry, and the cutting of a single tree by such 
fraudulent homesteader for any purpose whatever would be a crim- 
inal trespass. And so, too, if, after making an entry in good faith, 
the homesteader reconsiders his good intention, and proceeds to 
denude the land of its timber, and put the avails in his pocket, 
intending, as soon as he has accomplished his fraudulent purpose, 
to abandon his entry, he is guilty of a criminal trespass. The guilt 
or innocence of the defendant in this class of cases turns ux)on the&e 
questions of fact. It is a question of good faith and honest intention. 

It is argued, however, that there are cases in which it is difficult 
to prove the homestead entry was fraudulent, or made for a fraudu- 
lent purpose, and that to meet such cases the court should lay 
down rules so stringent and exacting as to absolutely preclude all 
fraud. This argument calls for a few observations. If the exist- 
ing law is defective, — ^which is not admitted at all, — its amendment 
rests with congress, and not with the courts. The courts cannot 
frame rules which will supply the want of statutory enactments in 
criminal cases. Again, in an effort to punish fraudulent and dis- 
honest homesteaders, the court should not lay down rules which 
will effectually exclude honest and bona fide homesteaders, with 
little or no means, from successfully availing themselves of the 
benefit of the homestead act. Some of the rules suggested would de- 
prive the very class of people for whose benefit the law was enacted 
from all benefit under it, and only a full-handed farmer possessed 
of teams, plows^ and all kinds of farming implements, and ample 
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means to live on, until the homestead was brought into cultivation 
and made productive, could safely venture to enter a homestead. 
Under these rules, "the man with the hoe" and an ax, which seem 
to have been the only farming implements the homesteader in this 
instance possessed, though he act in perfect good faith, and with an 
honest purpose and desire to acquire a homestead, in which he 
would have succeeded had he been let alone, will inevitably land in 
jail as a criminal trespasser. The honest and bona fide homesteader 
should not be deprived of his homestead, and criminally punished, 
lest some guilty man should escape punishment. 

But such rules are not necessary in order to convict the guilty. 
The bona fide settlers and owners of land, who largely compose the 
juries in federal courts, have no sympathy with timber thieves, and 
are quick to detect all their disguises. I^ey know how to draw 
the line, and can, when the facts are laid before them, readily dis- 
tinguish between an honest homesteader and a dishonest one. For 
a quarter of a century the writer of this opinion tried all this class 
of cases in the district from which this case comes, and he does not 
recall a single instance where a fraudulent homesteader, or his 
vendee with guilty knowledge, who had stripped the land of its tim- 
ber, was not convicted. 

The doctrine we have announced is not new in this court. In 
the case of Conway v. U. S., 37 C. C. A. 200, 95 Fed. 615, Judge 
Adams, in delivering the unanimous judgment of the court, said: 

"It is a well-settled construction of the homestead statute that while a set- 
tler acquires no title to the lands entered by him until the issue of the patent, 
at the expiration of five years after the entry, he has nevertheless a right 
during these five years to treat the lands as his own, in a certain qualified 
sense,— to the extent, at least, of performing those acts which are required 
under the law to entitle him to a patent therefor. He must reside and con- 
tinue to reside upon the lands entered, and cultivate and continue to cultivate 
the same for a period of five years. To perform these conditions necessary to 
the acquisition of title, he clearly has the right to utilize the timber growing 
upon the land for the purpose of building himself a house to live in, and such 
outhouses and fences as may be reasonably necessary for his Initial and 
progressive farming operations. He may also, and must, in the performance 
of the condition of cultivation, first prepare the land therefor. If there be 
growing trees or dead timber, which are impediments to successful husbandry, 
he may clearly remove the same, or cause them to be removed, so far as the 
legitimate purpose of cultivation reasonably warrants; and he may, subject 
to such limitations, sell the same, and appropriate the money realized there- 
from. While a settler may avail himself of these necessary privileges, he must 
at all times act in good faith in the exercise of them. He cannot invoke or 
pretend to exercise them as a cover to despoil the lands of their timber, or to 
make profit out of them, without regard to the legitimate purpose of building 
him a home, outbuildings, and fences, and fitting the soil for cultivation and 
use. ♦ ♦ ♦ These averments, in our opinion, are the equivalent of saying 
that the timber was caused to be cut by the settler in order to fit and prepare 
the land for cultivation. If these averments are true,— and we must so treat 
them for the purposes of this case,— and if the defendant^waa engaged in do- 
ing the work of clearing in good faith, for the purpose of preparing the land 
for cultivation, then, even though the settler was to receive in money the 
value of the timber so cut, the act would be Justifiable under the law, and the 
person employed to do it would not be liable to the United States therefor. 
As has been frequently expressed In judicial utterances found in the cases 
above cited, the question is one of good faith on the part of the settler. The 
cutting, to be Justifiable, must be fairly and reasonably an incident to real 
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cnltiyatlon and Improvement, as distinguished from a denuding^ of the land 
of its timber merely for the purpose of selling the timber and securing the 
purchase price. The portion of the answer already considered was intended 
to state a complete defense or a bar to the cause of action; but there is an- 
other feature of the answer which sets forth, in our opinion, a partial defense. 
That is the portion of the answer averring that Conway was to employ and 
did employ the timber cut, either directly or indirectly, in erecting a dwelling 
house and necessary outbuildings for the settler. To the extent to which 
the logs cut went Into the construction of such dwelling house and outbuildings, 
under the authorities already cited, or to the extent to which the money rer 
icelved for the logs was in good faith employed to construct a dwelling house 
and outbuildings, there could be no recovery in this case.*' 

The law as laid down in the opinion from which we have quoted 
was not regarded by the lower court in charging the jury in this 
case. The jury were told that the timber could only be cut "in 
pursuance of a definite plan that the plow should follow the ax." 
This is said to be an extract from a judicial opinion. It is entirely 
admissible to embellish judicial opinions with metaphors, figures 
of speech, and flowers of rhetoric, but such scraps of judicial ex- 
uberance are not to be laid before a jury as cast-iron rules of law, 
by which they are to be bound in forming their verdict. They 
leave too much to the imagination, and are far too elastic, for in- 
structions to a jury. But in this instance, that there should be 
no misunderstanding as to when the plow should follow the ax, 
the jury were told, in another instruction, that if the timber "was 
cut off lands not put in cultivation, and not to be immediately put 
in cultivation, then the law presumes they intended to violate the 
law." In these two instructions the jury were told, briefly and in 
substance, that the "plow must follow the ax * * * imme- 
diately," and, if it did not, "then the law presumes they intended 
to violate the law." No matter that the homesteader acted in good 
faith; no matter that the failure to follow the ax with the plow 
arose from the homesteader's limited resources and present inability 
to do so, or from other causes which would excuse or justify it; 
no matter that the land was being cleared for pasture or grazing 
land, and not to be plowed at all, — none of these facts were of any 
avail against the positive and absolute presumption of law that 
the defendants intended to violate it. It will be observed that the 
court did not tell the jury that the failure to follow the ax with 
the plow was a circumstance to be considered by them in determin- 
ing with what intent the timber was cut, or that it was prima facie 
evidence of the defendant's guilty intention, but the jury were told, 
in round and unqualifled terms, that from that fact alone the law 
presumed a guilty intention. It is needless to say that there is 
no such presumption of law. A sounder view of the law is expressed 
in the volume of instructions prepared by the commissioner of the 
general land office, and approved by the secretary of the interior, 
addressed to those charged with the duty of administering the land 
laws of the United States, and to instruct the citizens as well, where 
it is said: "But the question whether the land is being cleared 
of its timber for legitimate purposes is a question of fact which 
is liable to be raised any time." Circular from General Land Of- 
fice, etc., 1899, p. 275. The italics are in the book. With what ia- 
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tent the timber was cut was a question of fact for the jury to de- 
termine from a consideration of all the facts and circumstances in 
the case. There is no more a conclusive legal presumption of guilt 
arising from failing to plow land immediately after the timber is 
cut off than there is a conclusive legal presumption of innocence 
when the land is plowed. A fraudulent homesteader might the bet- 
ter to screen his fraudulent design, while stripping the land of its 
.timber, plow it, but that would not condone his offense. The in- 
structions asked by the defendant, which are set out in the state- 
ment, express the law applicable to the case as we have declared 
it, and it wad error to refuse them; and the charge of the court, so 
far as it conflicted with the views we have expressed and the in- 
structions asked by the defendant, and which should have been 
given, is erroneous. The judgment of the district court of the 
United States for the Eastern district of Arkansas is reversed, and 
tiie cause remanded, with instructions to grant a new trial. 



MONARCH CYCT-B MFG. CO. v. ROTBR WHBEIi CO. 

(Circuit Court of Appeals, Sixth Circuit December 4, 1900.1 

No. 741 

L Appeal— Review— Instructions. 

The charge of a trial court upon a particular Issue cannot be reviewed 
where no exception was talien thereto, nor to the refusal of a special in- 
struction on the subject, or where the special instruction was erroneous 
because of other matters embodied therein which justified its refusal as 
a whole. 

2, Bales— Entirety of Contract— Renunciation bt Purchaser. 

A contract for the sale and purchase of 2,000 bicycles at specified prices, 
monthly shipments to be made as should be specified by the purchaser, 
is an entire contract; and the failure of the purchaser to pay for deliveries 
made, within the time stipulated, is not a renunciation of the contract 
which justifies the seller in treating it as abandoned, and absolves him from 
his obligation to make further deliveries thereunder, in the absence of a 
provision therefor in the contract, unless there is a refiisal by the pur- 
chaser to pay, in such terms as to evince a purpose on his part to re- 
nounce the contract. 

8. Same— Action by Purchaser for NoNOELrvEBY— Pleading. 

Under the provisions of the Ohio Code, requiring a liberal construction 
of pleadings, a counterclaim by a purchaser for the recovery of damages 
because of the alleged failure of the seller to deliver goods under a con- 
tract is suflScIent, after Judgment, to sustain a recovery of such damages, 
although it does not aUege that the purchaser was ready and willing to 
receive and pay for the goods, where, under the contract, he had 10 days 
after delivery in which to settle for the goods either by cash or note. 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

• On the lOth day of October, 1895, the Monarch Cycle Manufacturing Company 
entered into a contract with the Royer Cycle C5ompany, at Cincinnati, Ohio, by 
a certain memorandum of agreement, as foUows: 

"That in consideration of the prices, terms, and conditions hereinafter named 
on bicycles manufactured by said Monarch Cycle Manufacturing Company, 
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party of the second part agrees to, and does hereby, purchase of the said party 
of the first part, for delivery as hereinafter specified, 1,500 bicycles, at the 
following prices, viz.: 

Deliveries. 
Nov. Dec. Jan. Feb. Mar. Apl. Total, 750. 

Model No. 31, at $40 00 50 

Model No. 30, at 37 50 

Gent's Defiance, No. 29, at 36 00 20 

Ladles' Defiance, No. 25, at 37 50 20 

Youths' Defiance, No. 26. at 30 00 

Misses' Defiance. No. 26, at 30 00 10 

Boys' Defiance, No. W, at 26 00 

Girls' Defiance, No. 24, at 26 00 

"Balance of machines to be shipped within the season of 1896. Specifica- 
tions, etc., to follow later. F. 6. b. Chicago. 

**Terms: Net 60 days, less discount for prompt cash, in ten days, as follows: 
On November deliveries, 5 per cent; on December deliveries, 4 per cent.; on 
January deliveries, 3 per cent.; on February deliveries, 2% per cent.; on 
March deliveries, and thereafter, 2 per cent Full settlement of all invoices 
must be made within ten (10) days from date of same, either by cash, less the 
cash discount or by notes, the maturity of which shall conform to the maturity 
of the respective Invoices. Party of the second part agrees to settle all ac- 
counts according to the terms above specified; pay transportation charges on 
all advertising matter furnished by the party of the first part, and also on goods 
sent for repairs. 

"Any verbal understanding or agreement had with any ti-avellng man or 
salesman representing the party of the first part which is not set forth in this 
agreement shall be void and of no effect whatever. This contract must be 
approved by an officer of the Monarch Cycle Manufacturing Company, counter- 
signed by such officer, before it can go into effect and become binding on either 
party." 

On December 30th the parties entered into a further agreement as follows: 
"That in consideration of the prices, terms, and conditions hereinafter named 
on bicycles manufactured by said Monarch Cycle Manufacturing Company, 
party of the second part agrees to, and does hereby, purchase of the said party 
of the first part, for delivery as hereinafter specified, 2,000^ bicycles, at the fol- 
lowing prices, viz.: 

Ladies' Defiance, No. 82a $41 50 

Gent's Defiance, No. 31a 40 00 

Gent's Defiance, No. 30 35 00 

Gent's Defiance, No. 29a 35 00 

Ladies' Defiance, No. 25a 35 00 

Misses' Defiance, No. 23a, 26-in. wheels 30 00 

Girls' Defiance, No. 23a, 24-in. wheels 26 00 

Youths' Defiance, No. 22a, 24-In. wheels 30 00 

Boys' Defiance, No. 22a, 24-in. wheels 26 00 

"An additional charge of $1.50 for brake on Model No. 25. Party of the 
second part agrees to specify monthly shipments to be made up to July 1, 
1896, covering the entire number of wheels purchased. F. o. b. Chicago. 

"Terms: 60 days net, less cash discount if paid at our office strictly within 
ten (10) days, as follows: On December deliveries, 4 per cent; on January de- 
liveries, 3 per cent.; on February deliveries, 2^ per cent.; on March deliveries, 
and thereafter, 2 per cent Full settlement for all 'invoices must be made 
within ten (10) days from date of same, either by cash, less the cash discount, 
or by notes, the maturity of which shall conform to the maturity of the re- 
^ective Invoices. Party of the second part agrees to settle all accounts accord- 
ing to the terms above specified; pay transportation charges on all advertising 
matter furnished by the party of the first part, and also on goods for repairs. 

"This agreement shall go into immediate effect when approved as herein- 
after provided, and remain In effect until November 1, 1896, unless sooner 
terminated by mutual consent, or failure of either party hereto to keep agree- 
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ments herein contained. Any verbal understanding or agreement made with 
any traveling man or salesman representing the party of the first part which 
is not set forth in this agreement shall be void and of no effect whatever. This 
contract must be approved by an officer of the Monarch Cycl^ Manufacturing 
Company, and countersigned by such officer, before it can go into effect and 
become binding on either party." 

The plaintiff, alleging default in failure to pay for certain goods sold and 
delivered to the defendant, brought suit in the circuit court of the United 
States to recover upon two causes of action: First. Upon an account for goods 
sold and delivered, copy of which is attached to the petition. Second. Upon 
alleged breach of the agreement of December 30, 1895, in that defendant had 
refused to specify the months in which shipments were to be made, as therein 
agreed, and had only specified 219, leaving 1,781 bicycles to be specified prior 
and up to July 1, 1896; that defendant was frequently requested to give such 
specifications, which it did not do, and refused to receive any more bicycles; 
that defendant violated said contract by canceling all orders for- shipments 
given by defendant to plaintiff which had not been filled, and also terminated 
said contract as to the 1,781 bicycles not specified or delivered, and refused to 
accept any more bicycles under said contract. There was a general allegation 
that plaintiff had performed all the terms and conditions of said contract 
on its part to be performed, and that it had been damaged by reason of the 
refusal of defendant to talse said 1,781 bicycles in the sum of $17,810, where- 
fore plaintiff prays Judgment in the sum of $3,318.68, with interest from Sep- 
tember 27, 1896, and on $17,810, with interest from July 10, 1896. The de- 
fendant's answer claimed some small credits on the first cause of action, and, 
for answer to the second cause of action, says that the agreement of December 
30th was simply a modification of the contract of October 10, 1895, and denies 
that the plaintiff complied with the contract, but avers that it refused to 
deliver wheels, to the great damage of defendant, as set out in the answer. 
Defendant claims that, by reason of the failure and neglect to Iceep the agree- 
ment, defendant is absolved from the contract. By way of counterclaim, de- 
fendant claims 100 wheels, by the agreement of October 10, 1895, were to be 
shipped during the month of November, and also alleged a breach of an agree- 
ment on the part of plaintiff to furnish catalogues and printed matter to enable 
the defendant to carry on its business of selling said wheels; and certain alle- 
gations are made in the counterclaim as to the contracts made and expenditures 
incurred on the strength of plaintiff's agreement. It is averred that plaintiff 
neglected and refused to send the printed material, and did not fill the orders 
sent to it by defendant; did not ship wheels of the kind ordered; that the 
defendant frequently called upon the plaintiff, without success, for the wheels 
ordered and demanded. Defendant further alleges that, after trying In vain to 
get its orders filled, it was compelled to abandon the contract, and notified 
plaintiff of so doing. Defendant further alleged its loss under said contract 
for wheels not furnished in the sum of $10,000, for which it prays Judgment. 
The reply takes issue upon the allegations of the answer and counterclaim, and 
avers: That defendant wrongfully canceled orders for wheels under the con- 
tract on or about the 1st of May, 1806. Prior to said date the defendant re- 
fused and neglected to pay for said wheels delivered by plaintiff, and neg- 
lected to specify the monthly shipment of wheels according to the contract. 
That the plaintiff refused to deliver any more wheels until the ones previously 
sent had been paid for according to contract, and that the cancellation of the 
contract was wholly due to the default of defendant Denies that it ever 
agreed to furnish printed material, and denies the allegations of special dam- 
ages contained in defendant's answer and counterclaim. Upon these allega- 
tions the parties went to trial, and a verdict was returned finding upon the 
first cause of action in favor of plaintiff, on the second cause of action in favor 
of the defendant, and also in favor of defendant upon the counterclaim set up 
against the plaintiff. At the trial testimony was introduced on the part of 
plaintiff tending to show that defendant had failed to make settlement for 
wheels shipped, or to promptly pay for same, and that defendant was Indebted 
to plaintiff on account of the contract, for wheels shipped, in the sum set up 
in the first cause of action, and that about the 20th of April, 1896, defendant 
having failed to make settlement for previous shipments, the plaintiff declined 
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to make any farther shipments; that on or about the Ist of May the defendant 
notified plaintiff that it would make no further orders, and canceled any un- 
filled orders, because of the alleged breach of contract on part of plaintiff In 
not furnishing wheels. I'he defendant offered testimony tending to show re- 
peated demands for wheels, and nonfulfillment of orders to plaintiff to fumisli 
wheels, and that finally, because of the failure to obtain wheels demanded by 
it, on the 1st day of May, 1896, it ternfinated any further obligation ui^der the 
contract 

Lawrence Maxwell, Jr., for plaintiff in error. 

John W. Herron and Charles W. Baker, for defendant in error. 

Before LUBTON, DAY, and SEVERENS, Qrcuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

As to the verdict on the first cause of action, for wheels sold and 
delivered by plaintiff to defendant, there is no assignment of error, 
and the verdict and judgment in that respect are not complained of. 

Under the second cause of action set up in the petition, the plain- 
tiff, having failed to recover, alleges that certain instructions of the 
court in respect thereto were erroneous. It is alleged that the court 
erred in charging the jury as to the effect of failure of the defendant 
to specify the wheels to be shipped under the contract with plaintiff. 
An examination of the record discloses that the plaintiff, in its eighth 
request, asked the court to charge the jury upon this subject that if 
the defendant violated said contract, in neglecting to furnish Bpec- 
ifications for monthly shipments up to July 1st, it could not com- 
plain of either delay in deliveries, or the refusal to make shipments. 
This is the only request separately made upon the effect of the failure 
to furnish specifications, and is the only reference to the matter, ex- 
cept in the twelfth request, wherein the court was requested to 
charge the jury that if the delay in shipments was due to the default 
of the defendant in hot properly sending specifications under the 
contract, or in. not making settlements for wheels already furnished, 
as provided in the contract, that the plaintiff was justified in not 
making further shipments, and the defendant had no right to cancel 
the contract on May 1st, and in that event the plaintiff was entitled 
to recover damages for the breach of the contract in refusing to ac- 
cept the 1,781 wheels. There is no exception to the refusal to give 
the eighth request, nor do we find any to that part of the charge of 
the court covering the subject. On that matter the court charged 
the jury as follows: 

"Now, as to the matter of specifications. PlalntilTs complaint in this re- 
spect is that the delay in deliveries was due to the want of specifications. 
That is a question of fact for the Jury to determine from the evidence. You 
wiU remember the evidence upon both sides bearing upon that point. I believe 
it was stated in substance by the witness Herron that at some time he gave 
a general direction, which could always be followed unless there were special 
specifications and directions. On the other hand, you heard what the witness 
for the plalntifC stated,— that they were embarrassed and hindered in making 
deliveries upon orders for want of specifications. It is for you to determine 
whether there was any delay caused thereby. I should say, too, that there is 
testimony tending to show that the plaintiff from time to time suspended deliv- 
eries for nonpayment,— for failure to pay in accordance with the terms of the 
contract; and it is for you to look to the evidence and determine whether there 
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was any delay which was caused by a fallnre to make spedflcatlona, or whether 
it was caused by the failure to comply with the terms of the contract in regard 
to payments." 

This manner of submitting the questions to the jury seems to have 
been satisfactory to the parties. Request 12 embodied other mat- 
ters, which we will have occasion to consider later, justifying the 
court in refusing to give it. It is well-settled that unless a re- 
quest is entirely sound the court does not err in refusing it. As 
the record does not present the question in due form, we do not deem 
it necessary to consider the construction of the contract as to the 
requirement f* specifications in advance of wheels required by de- 
fendant. 

Another question involved in considering plaintiff's second cause 
of action arises upon the ninth request of the plaintiff, which is as 
follows: 

"That if the defendant violated said contract, in neglecting or refusing to 
make remittances from time to tim^ for wheels already furnished, and as 
required by the contract, that the plaintiff was not required to make further 
shipments until settlements were properly made under said contract; and, if 
the defendant violated the contract in either of the above particulars, the 
plaintiff was justified in stopping shipments." 

Upon that subject the court said to the jury: 

"In the first place, gentlemen, we will turn to the plaintiff's ease. It was 
the duty of the plaintiff to deliver these goods, under the terms of the con- 
tract, upon the orders of the defendant; and it would not be justified In refus- 
ing to deliver goods upon the orders of defendant because of the failure of 
defendant to make any particular payment for goods delivered, or to always 
conform to the strict requirements of the contract with reference to payments. 
In other words, gentlemen, the plaintiff could not excuse itself from delivering 
the goods because of some particular payment which the defendant had not 
made in compliance with the terms of the contract, nor because in other in- 
stances defendant had not complied strictly with the terms of the contract 
It could not excuse itself on that ground. But if the defendant failed to make 
payments, failed to comply with the terms of the contract, and this failure was 
accompanied by conduct indicating an intention on the part- of the defendant 
to abandon the contract,— in the language of the books, to set the plaintiff free 
and put an end to the contract—then the plaintiff would be warranted in re- 
fusing to make further deliveries. Now, I want you to understand that, 'gen- 
tlemen, if in the refusal to make payments, taking into consideration all the 
circumstances of the case, looking at the surroundings, looking at the conduct 
and behavior of defendant, at what it did and what it said, through its agents 
and officers and correspondence, and aU that, it was apparent that the defend- 
ant intended to abandon the contract, to put an end to it, if it was refusing pay- 
ment because it did not want to go on with the contract; if that appears, If 
that is shown by the conduct of the defendant and by the circumstances under 
which these payments were refused, or not made in strict conformity with the 
contract,— then the plaintiff would be warranted in refusing to make any fur- 
ther deliveries under the contract. But unless that appears,— if it was only a 
dispute about some particular payment, or if the requirements of the contract 
were not strictly complied with, and there was nothing to indicate an intention 
to abandon the contract on the part of the defendant,— the plaintiff would not 
be justified in refusing to deliver, but must go on and deliver under the 
contract and seek its remedy, If necessary, in some other way." 

And again: 

"Now, gentlemen, you are to look carefully at this testimony, and it Is for 
you to say, and not the court whether on the 19th of April, 1896, when deliver- 
ies were suspended,— and, X believe, it is conceded, ended,— whether the plain- 
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tiff was Justified In ending the delivery of goods, In putting an end to the de- 
livery of goods under this contract. If the evidence does not show an inten- 
tion of abandonment by the defendant, growing out of his conduct with refer- 
ence to these payments; if, notwithstanding the failure to make payments at 
the times and in the manner stipulated in the contract, the evidence shows that 
It was the intention of the defendant to go on with the contract,--then the 
plaintiff was not Justified in stopping deliveries, and, if it was not Justified In 
stopping deliveries, it will not be entitled to recover damages on the second 
cause of action set forth in the petition. If, on the other hand, the evidence 
convinces you— and the burden of proof is on the plaintiff to show It— that 
the conduct of the defendant was such that the plaintiff was warranted in as- 
suming that the defendant intended to abandon this contract, and that he did 
abandon it without cause or Justification, then the next question for you to 
consider will be the question of damages which the plaintiff should recover 
upon the second cause of action." 

As the jury found in favor of the defendant upon this branch of 
the case, it is not necessary to consider the charge of the court upon 
the measure of damages. In seeking to recover upon its second 
cause of action, the theory of plaintiffs case Tvas that the defendant, 
by its wrongful failure to make remittances and payment for wheels 
shipped under the agreement, and in accordance with the terms 
thereof, was guilty of a breach of contract, and the plaintiff was en- 
titled to treat it as such, and sue for damages for nonfulfillment on 
the part of the defendant. The defendant claims this failure to 
make prompt remittance was not a breach of the contract, and that 
plaintiff, by not shipping wheels, broke the contract. These di- 
vergent claims make it necessary to examine the law of the subject. 
In this connection numerous cases have been called to our attention, 
but, having a decision of this court directly in point, we are content 
to rest our conclusion upon it. In CJherry "Valley Iron Works v. 
Florence Iron River Co., 12 0. O. A. 306, 64 Fed. 569, where a con- 
tract had been entered into for the sale of 10,000 tons of ore, deliver- 
able in seven equal parts, in each of the seven months named, for 
the price of f 37,500, and in which the vendor reserved the right to 
cancel the contract in reference to the undelivered ore if the vendee 
should fail to pay for the delivered ore, Judge Severens, in delivering 
the opinion as to the construction of this agreement, calling atten- 
tion to the right of cancellation for nonpayment for partial deliv- 
eries, said: 

"It will be corivenient to consider, In the first place, what would have been the 
effect of the contract had that stipulation been omitted. In that case It would 
have been a contract simply for the sale of 10,000 tons of ore, deliverable in 
seven equal parts, in each of the seven months named, for the price of $37,500, 
payable in seven equal Installments, payable during those months, respectively. 
The contract would have been entire, and would have boimd the vendor to 
deliver the whole amount, and the vendee to pay the whole price. The fact 
that there were subordinate stipulations In regard to the dates of delivery and 
of payment would not break it up into separate contracts for each instaUment 
of the ore. It is sufficient to cite upon this point the cases of Iron Co. v. Nay- 
lor, 9 App. Cas. 434, in the English house of lords, and Norrlngton v. Wright, 
115 U. S. 188, 203, 6 Sup. Ct. 12, 29 L. Ed. 3G6. And, the contract being entire, 
as soon as the parties had entered upon its performance by partial delivery 
and payment the mere failure of the vendee to make the subsequent payments 
would not of Itself absolve the vendor from proceeding with the deliveries. It 
may be that a downright refusal to make payment, or other equivalent conduct 
evincing a purpose to renounce the contract, would entitle the other party to 
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treat the contract as abandoned, and relieve him from the obligation to proceed 
further in Its execution. Winchester v. Newton, 2 Allen, 492. In respect to 
the obligation of the vendee to accept delivery of the goods under such a 
contract, where the vendor fails to comply with its stipulations with regard to 
the time and mode of delivery, it was held in Norrington v. Wright, supra, that 
he was entitled to insist upon a continued adherence to its terms. This was 
because they were of the substance of the thing contracted for. But the duty 
of the vendor, notwithstanding a mere failure of the vendee to make payment 
of money, not evincing a renunciation of the contract, stands upon a different 
ground, as pointed out in that opinion, and results, also, from a comparison 
of the actual decision in that case with other cases distinctly involving the 
vendor's duty in those circumstances,— among them the case of Iron Ck). v, 
Naylor, which it recognizes as authoritative." 

In the absence of a clause permitting cancellation of the agreement 
upon nonpayment for any given shipment of bicycles, the contract 
nnder consideration would be practically the same as the one sup- 
posed by Judge Severens, and would fall within the principles thus 
stated by the court. In the present case the contract was an entire 
one for the purchase and sale of 2,000 bicycles at certain given prices; 
monthly shipments to be 'specified, covering the entire number of 
wheels purchased. This contract bound the vendor to deliver the 
whole number of wheels, and the vendee to specify and receive the 
whole number. It was an entire contract, not a number of contracts 
for the sale and delivery of bicycles, and the stipulations for speci- 
fications and separate monthly shipments did not have the effect in 
this case to break the agreement into separate contracts for each 
shipment of bicycles specified. We are of opinion that the mere fail- 
ure to pay for a number of bicycles specified to be delivered under 
the contract would not necessarily be a renunciation of the agree- 
ment which would authorize the plaintiff to treat the same as aban- 
doned by defendant, and therefore absolve it from the obligations of 
the contract. The vendor is still bound by the terms of its agree- 
ment. It has agreed to furnish 2,000 bicycles. It is bound to fulfill 
the contract, in the absence of such emphatic refusal to carry out the 
terms thereof as would amount to a renunciation of it. These princi- 
ples are substantially recognized in Norrington v. Wright, 115 U. S. 
188, 6 Sup. Ct. 12, 29 L. Ed. 366, cited in the opinion of Judge Sever- 
ens. Examining the charge of Judge Thompson on this subject, 
above quoted, we are of opinion that it is in substantial harmony 
with the doctrine laid down in the Qierry Valley Iron Works Case. 
We therefore find no error in the submission of this case to the jury 
upon the second cause of action. 

As to the recovery had upon the counterclaim set up by thfe de- 
fendant, the claim is made, that the same, as pleaded, does not state 
a cause of action upon which a recovery can be had. As no objection 
was taken in the court below to the form of pleading the counter- 
claim, nor any objection reserved as to the admission of testimony in 
support thereof, upon the principles of liberal construction estab- 
lished by the Ohio Code, especially after verdict and judgment, this 
objection is not well founded, if a recovery could have been had upon 
the counterclaim for any sum. The counterclaim avers the entering 
into the contract on October 10, 1895, and that said contract con- 
tained an agreement on the part of plaintiff that it would ship to the 
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defendant during the month of November, 1895, 100 wheels of certain 
models. It is said there is no averment tiat the wheels were not de- 
livered, but we find in a subsequent part of the pleading the general 
allegation that "defendant frequently called upon the plaintiff, with- 
out success, for wheels ordered, and demanded that plaintiff fill the 
contract promptly, but without success." This may be considered 
to be equivalent to an averment that the wheels were not shipped or 
delivered. It is urged that this is an action, as far as the counter- 
claim is concerned, for an alleged breach of contract to deliver bicy- 
cles, and also certain printed material which it is alleged plaintifE 
had agreed to furnish. In either aspect it is an action for goods 
agreed to be delivered by the vendor, and the claim is that the essen- 
tial averment that the vendee was willing and ready to receive and 
pay for the goods as provided for in the contract was not contained 
in the counterclaim. It is true, as a general rule, in an action by 
the vendee for nondelivery of goods, it is essential to aver and prove 
that the vendee himself is ready and willing to perform the contract 
on his part; the principle of such rule being that the vendee cannot 
enforce a contract against the vendor without averring performance 
on his part, or an offer to perform, averring readiness and willing- 
ness so to do. 2 Benj. Sales, 897; Simmons v. Green, 35 Ohio St. 104. 
In the present case the goods were not to be paid for in cashj but 
it is stipulated full "settlement of invoices must be made within ten 
days from date of same, either by cash, less the cash discount, or by 
notes, the maturity of which shall conform to the maturity of the 
respective invoices." The demands for th^ goods, as averred in the 
counterclaim, required the plaintiff to deliver the same. After such 
demand the plaintiff was in default until the goods were delivered. 
The principle requiring the averment of readiness and willingness to 
perform is established in cases where delivery and payment are to 
be concurrent acts. By the stipulations of this contract the defend- 
ant had 10 days in which to settle either by cash or giving a note. 
In the aspect of the case, as left by the pleading and the testimony, 
the plaintiff was in default for nondelivery of goods, which was an 
act required of it before the 10 days would begin to run in which the 
defendant might elect to settle by cash or note. This conclusion 
renders it unnecessary to determine whether the proof of demands, 
having been admitted without objection, «would not be sufficient, 
under the Ohio Code, to establish readiness and willingness to x>er- 
form, and support the judgment, where no error is assigned in the 
court below, based upon tiie failure of sufficient allegation in the 
pleading to justify the proof. Liberally construed at this stage of 
the case, we think the counterclaim contains allegations sufficient 
to support the judgment. Finding no error in the record and pro- 
ceedings, the judgment of the circuit court is affirmed. 
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PBI/rON ▼. NEWPORT, 

(Circuit Court of Appeals, Sixth Circuit. December 4, 1900.) 

No. 813. 

1* RAiiiROADfl— Person Killed upon Track— Action for Dauaoes. 

PlaintilTs intestate left a station in Tennessee in the night, waHciDg npou 
the railroad track, and in the morning his body was found in pieces a 
short distance away, the trunk lying between the rails. During the time 
six trains had passed, going in different directions. There were indica- 
tions that the body had been carried forward and back along the track by 
the passing trains, but there was no direct evidence as to how he came to 
his death, though there was evidence that he was intoxicated when he left 
the station. The engineers and firemen of all the trains testified that they 
kept a vigilant lookout, that the headlights were burning, and that none 
of them saw the man on the track, either living or de^d. Shannon's Code 
Tenn. § 1574, subd. 4, relating to railroads, provides for the keeping of a 
lookout on all locomotives, and that **wfaen any person, animal or other 
obstruction appears upon the road the alarm whistle shall be sounded, 
the brakes put down, and every possible means employed to stop the 
train and prevent an accident." Edd, that upon such evidence it was a 
question for the Jury whether the deceased had "appeared upon the road," 
and whether the railroad company had discharged its duty of maintaining 
a proper lookout, and had taken the other prescribed precautions. 

8» Same— -Contributory Neglioence — Tennessee Statute. 

Under Shannon's Code Tenn. § 1574 et seq., which prescribes the precau- 
tions to be taken on railroads to prevent accidents or injury to persons on 
the track, and provides that a failure to observe such precautions shall ren- 
der the company liable for all damages to persons or property Injured as 
the result of any accident or collision, but that contributory negligence may 
be considered in estimatfng the damages, contributory negligence does not 
necessarily restrict recovery to nominal damages, but the Jury are given 
a wide discretion to fix the damages in accordance with their estimate of 
the relative negligence of the parties, where both are negligent. 

H Same— Care Required— Lookout. 

The mere fact that a lookout was maintained on an engine, as required 
by statute, and that he did not see a person on the track, does not exon- 
erate the railroad company from liability, for the killing of such person* 
but it must further appear that the lookout could not have seen him in the 
exercise of doe care and watchfulness. 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Charles B. Head, for f)Iaintiff in error. 
Jerome Templeton, for defendant in error. 

Before LUBTON, DAY, and SEVEBENS, Circuit Judges. 

SEVEBE^re, Circuit Judge. This case has been here once before. 
The opinion then given, and which is reported in 34 O. C. A. 470, 92 
Fed. 470, related mainly to certain rulings made upon the former 
trial in reference to the question whether Helenwood, the place 
where the accident happened, was an incorporated town, the statute 
of Tennessee having prescribed certain duties to railroad companies 
when passing through such places. Special precautions in the blow- 
ing of whistles and the stoppage of trains are required in the circum- 
stances enumerated in the statute. The result was that the judg- 
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ment was reversed mainly for error in that regard^ and direction was 
given for a new trial. This has been had, and another verdict and 
judgment have been obtained in favor of the plaintif(. The case has 
been again brought here on writ of error by the defendant. The evi- 
dence npon the second trial was substantially the same as that upon 
the first, except that the actual incorporation of Helenwood was 
fully proven. The facts are quite fully stated in the former opinion, 
and they will not be further recited now otherwise than by references 
in what follows. 

The errors assigned may be reduced to three: 

First. That the court erred in not granting the request of the de- 
fendant below for peremptory instructions to the jury to render a 
verdict that the plaintiff was not entitled to recover. 

Second. That the court erred in not granting the defendant's re- 
quest to instruct the jury that: 

"If the deceased voluntarily got drunk, and went npon the track, and lay 
down and went to sleep, then, although the jury may believe the precautions 
of whistling and putting down the brakes, etc., were not observed, then the 
jury should only give nominal damages in the case. This would be true if he, 
drunk, got upon the track, although he may not have gone to sleep." 

Third. That the court erred in not granting the defendant's re- 
quest to instruct the jury that: 

"If Newport was upon the track in front of a moving train, and was not 
seen by some one upon the engine, but such person was upon the lookout ahead, 
and in a position to see, but did not see, then the plalntUI cannot recover." 

1. We have had some doubt from the beginning whether the facts 
and circumstances disclosed by the evidence were such as to remove 
the case from the region of mere conjecture as to how the accident 
occurred, and particularly whether it was shown with sufficient cer- 
tainty that Newport, the deceased, appeared upon the road as an 
"obstruction," within the meaning of subdivision 4, § 1574, Shannon's 
Code Tenn., which requires that, "when any person, animal or other 
obstruction appears upon the road, the alarm whistle shall be sound- 
ed, the brakes put down and every possible means employed to stop 
the train and prevent an accident.'' The accident occurred in the 
night. Six trains pcussed over the road between the time when New- 
-poTt was last seen going north from the depot on the track and the 
discovery of his body between the rails, not far away, early next 
morning. Some of these trains went north, and others south. The 
first went north. One of his feet was found drawn fast into the frog 
of a switch opening to the south. The body was mangled, and was 
recovered in pieces. The trunk was found at considerable distance 
from the switch, where the foot was found. There were indications 
that the body had been carried forward and back by the trains as 
they moved in opposite directions. The engineers and firemen of the 
several trains were produced as witnesses, and testified that they 
maintained a vigilant lookout in passing through the locality; that 
the headlights of the locomotives were in order, and burning; and 
that they, none of them, saw the man, alive or dead, anywhere upon 
the road. Upon this evidence counsel for the plaintiff in error con- 
tended, and contends here, that, as these witnesses are not contra- 
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dieted or impeaehed, and as the accident might have happened with- 
out Newport's having appeared upon the road, — that is, the track, — 
(as, for instancy, by his stumbling before the engine or between the 
cars just as the train passed), it was the duty of the jury to have paid 
regard to the positive evidence of the trainmen, and found that the 
accident occurred in some of the other suggested possible ways, thus 
reconciling the proofs with the possibilities. But the testimony of 
some of these witnesses gave ground for thinking that they did not 
very clearly remember some of the important facts about which they 
testified; and, moreover, it cannot be ignored that their testimony 
was self-serving, in that it related to matters which it was their duty 
to attend to, the violation of which might result in their discharge, 
and even more serious consequences to them. Again, the jury might 
think that the fact that none of these witnesses saw the deceased, 
taken in connection with the indications upon the track and the body 
that the latter had been moved from place to place by successive 
trains, contradicted their testimony that they maintained a proper 
lookout. Perhaps the probabilities favored the conclusion that New- 
port had laid down upon the track intoxicated, and was struck while 
in that place and condition. While we freely admit as sound doc- 
trine that juries ought not to be permitted to fasten, by their ver- 
dicts, liabilities upon parties, based upon mere conjecture, or where 
the probabilities are as easily reconcilable with freedom from fault 
as the contrary, and that it is the duty of the court to give instruc- 
tions to the jury which will prevent such injustice, still we conclude, 
after mature reflection, that the evidence in the present case was 
such that it was necessary to leave the questions of fact whether the 
deceased had appeared upon the track, and whether the railroad com- 
pany had discharged its duty of maintaining a proper lookout, and 
taken the other prescribed precautions, to the jury. We cannot say 
that fair-minded men could not have reached the conclusion which 
the jury has arrived at' in two successive trials. 

2. It is further insisted that the court should have instructed the 
jury, as requested, that, if the deceased got drunk, and went upon 
the track, and lay down there, even if the precautions of whistling 
and putting down the brakes were not observed by the railroad com- 
pany, only nominal damages could be given. This instruction would 
have been erroneous. The result would not follow. Suppose the 
jury should have believed that Newport was seen upon the track, 
and, notwithstanding this, no precautions, or grossly inadequate pre- 
cautions, were taken to avoid injuring him, it could not be that the 
damages must be nominal. Besides, we do not understand the rule 
in Tennessee, under this statute, to be that the damages in such 
cases must be either fully compensatory or merely nominal. After 
defining the duty of the railroad company, and imposing an absolute 
liability in case of its nonobservance, the statute goes on to declare 
that the contributory negligence of the plaintiff may be considered 
in estimating the damages. This gives the jury a wide range of dis- 
crimination, and they are left to fix the damages according to their 
estimate of the relative negligence of the parties where both are 
n^ligent. : 
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3. Complaint ia made that the court declined to instruct the jury 
that, "if Newport was upon the track in front of a moving train, 
and was not seen by some one upon the engine, but such person was 
on the lookout ahead, and in a position to see, but did not see, then 
the plaintiff cannot recover." The fault with this instruction would 
be that it attributes no measure of diligence to the person on the 
lookout. The premises assumed might jdl be true, and the lookout 
have been negligent and heedless. The statute contemplates an 
efficient and watchful lookout, and not one which is merely perfunc- 
tory. A lookout who does not see what, with due care, should have 
been seen, would not be in the proper discharge of his duty. The 
jury in the present case may have thought that, if the lookout had 
been observant, the man would have been seen. 

We are therefore of opinion that none of the assignments of error 
can be sustained, and that the judgment should be affirmed. 



PETERMAN v. NORTHERN PAO. RT. (X). 

(Circuit Court, D. Washington, B. D. December 13, 1900.) 

L Wrongful Death— Right of Action for Damages— Idaho Statdtb. 

Rev. St Idaho 1887, § 4100, giving a right of action for wrongful death 
to the "heirs or personal representatives" of the deceased, having been 
copied from the statute of California after the latter had been given a 
construction by the supreme court of the state sufficiently liberal to 
include as a beneficiary a parent who has suffered an actual pecuniary loss 
by the death of a son caused by the wrongful or negligent act of another, 
the legislature of Idaho must be presumed to have adopted the known 
judicial interpretation of the act as well as the text. 

8l Samk— Parties Ektitlbd to Sue— Parent. 

A mother who Is the sole heir of an unmarried adult son, and entitled 
to recover damages for his wrongful death, under a statute giving a right 
of action therefor to the "heirs or personal representatives" of the de- 
ceased, may maintain an action for the recovery of such damages In her 
own name. 

At Law. Demurrep to complaint overruled. 

Action at law to recover damages for the death of the plalntlfTs adult un- 
married son, which occurred in the state of Idaho, while he was working for 
the defendant as a locomotive fireman. In her complaint the plaintiff alleges 
that she is a widow, and the sole heir of her son; that she was dependent 
upon him for support; and that his death was caused by negligence on the 
part of the defendant. Her claim to damages is based upon a statute of the 
state of Idaho, which provides that, "when the death of a person not being a 
minor is caused by the wrongful act or neglect of another, his heirs or per- 
sonal representatives may maintain an action for damages against the person 
causing the death; or If such person be employed by another person who is 
responsible for his conduct, then also against such other person. In every ac- 
tion under this and the preceding section such damages may be given as under 
aU the circumstances of the cause may be just." Rev. St Idaho 1887, fi 4100. 

Robertson & Miller, for plaintiff. 
Stephens & Bunn, for defendant. 

HANFORD, District Judge. The statutes of the state of Wash- 
ington, as construed by the supreme court of this state and by this 
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court, give a right to damages for a wrongful act or negligence caus- 
ing the death of a person not a minor, only when there is a surviv- 
ing widow, or child or children, or widow and child or children, of 
the deceased to whom damages may be awarded. Noble v. City of 
Seattle, 19 Wash. 133, 52 Pac. 1013, 40 L. R. A. 822; Nesbitt v. 
Railway Co. (Wash.) 61 Pac. 141; Dueber v. Railway Co. (0. C.) 100 
Fed. 424. And the argument in support of th^ demurrer in this 
case is that, as the Idaho statute has not been judicially construed 
by the supreme court of tiiat state, the restricted interpretation 
should be given to it which has been given to the Washington stat- 
ute in the decisions above cited. This argument would have great 
force if the statutes of the two states were identical. But they 
are not identical. Section 4828, Ballinger's Ann. Codes & St., con- 
tains substantially the same provisions as the Idaho statute above 
quoted, and other provisions not found in the Idaho statute. Sec- 
tion 4838, Ballinger's Ann. Codes & St., relative to the same subject, 
also differs from any provision of the Idaho statutes; and the deci- 
sions above referred to show plainly that the courts in this state 
adopted a narrow definition of the words ^Tieirs" and "personal rep- 
resentatives," in order to so interpret the statutes that claims of 
equal merit would be established or defeated by the application of 
one uniform rule. If the provisions of the Washington statutes, 
which are not found in the Idaho statutes, should be eliminated, the 
decisions referred to would cease to have any virtue as precedents, 
because the reasons upon which they are based would cease to be. 
Th,e Idaho law appears to have been copied from the Code of Cali- 
fornia after the decision by the supreme court of California of the 
case of Taylor v. Railroad Co., 45 Cal. 323. This being so, the rules 
for the interpretation of statutes justify an inference that the legis- 
lature of Idaho intended to adopt the known judicial interpreta- 
tion of the act as well as the text. Tucker v. Oxley, 5 Cranch, 34, 
42, 3 L. Ed. 29; Pennock v. Dialogue, 2 Pet. 1, 18, 7 L. Ed. 327; Rail- 
road Co. V. Moore, 121 U. S. 558, 572, 7 Sup. Ct. 1334, 30 L. Ed. 1022; 
Warner v. Railway Co., 164 U. S. 418, 423, 17 Sup. Ct. 147, 41 L. 
Ed. 495; Willis v. Banking Co., 169 U. S. 295, 311, 18 Sup. Ct. 347, 
42 L. Ed. 752. The California statute, as construed by the supreme 
court of California, is suflSciently liberal to include as a beneficiary 
a parent who has suffered an actual pecuniary loss by the death of 
a son, caused by the wrongful act or neglect of another person; and 
a mother who is the sole heir of the decedent, and entitled to dam- 
ages for his death, may sue in her own name. 8 Am. & Eng. Enc. 
Law (2d Ed.) 891; Munro v. Reclamation Co., 84 Cal. 515, 24 Pac. 303. 
It is my opinion that this plaintiff has the same rights under the 
laws of Idaho. Demurrer overruled. 
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MORSE V. MONTANA ORE-PURCHASING CO. 

(Carcolt Court, D. Montana. December 10, 1900.) 

No. 531. 

1. New Tbial— Disqualification op Juror— Waivbr of Objection. 

A new trial will not be granted because of the disqualification - of a 
juror who was not challenged or examined as to his qualification, al- 
though the failure to examine was doe to a mistal^e of fact not induced 
by the Juror or the adverse party. 

8. Samb— Misconduct or Bias of Jurors—Sufficiency of Proof. 

Proof of misconduct on the part of jurors during a trial, or of state- 
ments made by jurors showing their bias or prejudice, alleged as grounds 
for a new trial, must be sufficient to overcome the denials of such alle- 
gations by the jurors affected, and to sustain the burden of proof which 
rests upon the party making them. 

8. Same— Evidence— Testimont of Jcrors. 

On a motion for a new trial on the ground that Jurors were prejudiced 
by newspaper articles published during the course of the trial, the testi- 
mony of a juror Is admissible on the question whether or not he read 
any such articles, but not as to whether, or to what extent, he was Influ- 
enced thereby. 

4 Same— Prejudice of Jurors— Newspaper Publications. 

Where a trial lasted a greater part of two months, during which a 
leading newspaper of the city in which it was held, and where nearly 
all of the jurors resided, continued to publish articles apparently in- 
tended to influence the determination of the case, and calculated strongly 
to prejudice public sentiment against one of the parties, and to present 
the other in a most favorable light some of which articles were ad- 
mittedly read by some of the jurors, such facts afford ground for a new 
trial on behalf of the party against whom the articles were directed, 
without regard to the question by whom such articles were Instigated. 

5. Same— Waiver of Objection. 

A party is not precluded from assigning the prejudice of jurors by 
newspai>er articles published during the trial of a cause as a ground 
for new trial, because he failed to have the publishers cited into court 
for contempt, where the power of the court to punish for contempt on 
account of such publications was doubtful, nor because he did not ask 
a continuance on the ground of the publications. 

On Motion for New Trial. 

John F. Forbis, William Scallon, T, J. Walsh, L. O. Evans, Henry 
G. Mclntire, Wilbur P. Sanders, and William Wallace, Jr., for plain- 
tiff. 

Cullen, Day & <3ullen, F. E. Corbett, John B. Clayberg, John W. 
Cotter, Arthur P. Heinze, Elbert D. Weed, Robert B. Smith, and John 
J. McHatton, for defendant. 

KNOWLES, District Judge. The plaintiff in this case has peti- 
tioned the court for a new trial. As grounds therefor, many alleged 
reasons are presented. In the argument made in support of the 
petition only a few of the reasons or grounds for granting the same 
were urged. The following were presented in the brief of counsel 
for plaintiff: 

1. That the juror Passavant was disqualified for the reason that 
his name did not appear as a taxpayer on the assessment roll of 
Lewis and Clarke county, Mont., for the year 1899; that being the 
county of his residence* The plaintiff failed to interrogate .this 

105 F.— 22 



Digitized by 



Google 



338 105 FEDERAL REPORTER. 

jnror upon that point, and made no challenge to him as a juror on 
that ground. Plaintiff has presented affidavits showing why he did 
not examine said juror Passayant as to his qualifications as a juror 
imder the laws of Montana. Indeed, it is stated that they had ex- 
amined the county records of Lewis and Clarke county, and found 
upon the assessment roll of the preceding year the name W. A. Pas- 
savaht, and supposed that this was the name of the above-named 
juror. The general rule is that, if a party fails to challenge a dis- 
qualified juror, he waives all objections to the same. It is very easy 
for a party to interrogate a juror as to his qualifications, and be- 
cause he has failed to do so upon a mistake of fact, not induced 
by the juror or the opposing party, he should not be entitled to a 
new trial, especially when the trial has been a long and expensive 
one, and where the party does not show, as in this case, tiiat he 
would have challenged said juror had he known the fact concerning 
his disqualification. The fact that the. juror was anxious that it 
should appear that he was a taxpayer in the county where he lived, 
in order that he might serve as a juror, is not sufficient ground of 
itself for a new trial. It has been often found that persons were 
anxious to become jurors for no other purpose than that of finding 
employment. 

2. The second ground that I will consider is that it appears from 
the affidavit of one Tibbitts that the juror Farris made declarations 
before the cause was finally submitted to the jury showing that he 
was biased, and had been influenced by the publication in the Hel- 
ena Independent newspaper of an article in regard to the result of 
a trial had in Judge Clancy's court in Silverbow county. The said 
affidavit details the conversation had with said juror in regard to 
said case, and its effect upon the case on trial in which he was a 
juror. Mr. Farris, in an affidavit, positively denies this conversa- 
tion. The burden of proof as to the same was upon the plaintiff, 
and I am not willing to hold that he has established it. 

3. The third ground presented is in regard to the furnishing of 
refreshments to the jurors in the cause. The affidavit of J. P. Mc- 
Cabe states that on the evening of the 24th of December, 1899, and 
during the trial of the cause, one Sam McMurran, an employ^ of the 
defendant, and the juror E. C. Perrett entered the Chamber of Com- 
merce Saloon, in Helena, drank together at the bar, and entered 
into a conversation in a low tone of voice for some 15 minutes. This 
is positively denied in the affidavit of both McMurran and Perrett, 
and the statements contained in the affidavits of McMurran and 
Perrett are corroborated by the affidavit of O. B. Totten, the father- 
in-law of said Perrett, in this: He states that Perrett was at home 
at his house during all of the evening of said December 24th. In th6 
affidavit of J. M. Hannigan it is stated that he was a barkeeper 
in the saloon of T. J. Cronin, in Helena, and that on the 24th day 
of December, 1899, said McMurran and the juror Perrett came into 
said saloon and drank together. There is some evidence as to a 
talk between Hannigan and McMurran about the matter of tam- 
pering with the jury. Tliis is also denied in affidavits made by said 
Perrett and McMurran. There are also affidavits presented stating 
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that the reputation of the said McCabe for truth, honesty, and in- 
tegrity, in the community where he resides, is bad. An affidavit 
is also filed attacking the reputation of the said Hannigan for truth, 
honesty, and integrity, made by one W. H. Orr. As the burden is 
on the plaintiff to establish these facts, I do not think the court 
could find them to be true. 

4. It is also alleged that the juror Joseph N. Kenck received re- 
freshments at the hands of McMurran and Crabtree, employes of 
the defendant* O. A. Kenck, a cousin of said juror, in an affidavit, 
states that his cousin, the juror, told him that during the progress 
of the trial of this cause one McMurran and one Crabtree, whom 
he knew to be employes of the defendant, had furnished him with 
money to play at nickel in the slot machines, and had also furnished 
him with drinks and cigars whenever he wanted them, and that he 
would even call on them from across the street when he wanted 
either drinks or cigars. The juror Kenck denies this statement, and 
also the fact of having such a conversation, and McMurran and 
Crabtree deny that any such occurrence took place. The fact, how- 
ever, of the juror Kenck taking a nickel and playing it in another 
nickel in the slot machine, and of taking a cigar from McMurran, 
is admitted. The manner in which this was done indicates a con- 
siderable intimacy between said juror and McMurran. The juror, 
however, denies that he knew that McMurran and Crabtree were in 
the employ of the defendant. There is also a reported conversation 
between this juror and said McJCabe, spoken of above. This con- 
versation, if true, as rejwrted, exhibited a corrupt state of mind on 
the part of said juror. The court, however, must consider, not what 
the juror Kenck said, but what he did, and the only fact established 
is the taking of the cigar and the playing of the nickel above re? 
f erred to; and considering the fact that McMurran and Crabtree 
were in the employ of the defendant, and were in Helena during the 
trial of the cause, the matter presents a ground for suspicion, but 
would scarcely be enough by itself to overturn the verdict in the case. 

5. The next ground for a new trial is the publication of a number 
of articles in the Helena Independent, a newspaper published in 
the town of Helena, having a tendency to prejudice the minds of the 
jurors against the plaintiff, or the party represented by him. In 
the issue of said newspaper under date of December 12th, 1899, re- 
ferring to the trial of this cause, appears the following: 

"The trial of the contention between what was indicated by the examina- 
tion of the talesmen for the cause In court yesterday to be the Amalgamated 
Copper Company, on one side of the action (E. Rollins Morse, as trustee, being 
the nominal plaintiff), and the Montana Ore-Purchasing Company, on the 
other, over the ownership of valuable ore bodies in Butte, was begun yester- 
day in the United States ooort" 

In the deposition of G. W. Sykes, the leading editor of the Inde- 
pendent, he was asked why he used the term '^ Amalgamated Copper 
Company versus Montana Ore-Purchasing Company" in the descrip- 
tion of the cause on trial, and he replied: 

"I can answer for myself, of course. That being my understanding that 
the. Am^gamated Copper Company owned the property of the Boston ift 
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Montana Company, the Butte & Boston Company, as well as the Anaconda; 
that they were all allied interests under the general name of the Amalga- 
mated Copper Company." 

And also to another question his reply was: 

"Because rery few of the people would know who B. Rollins Morse was, 
and who he represented, unless we explained it time and time again; and, 
in a general way, all our readers know what the Amalgamated Cdpp^ Com- 
pany is." 

This does give a clew as to whom and as to what was intended 
by the following articles published from time to 'time in said paper 
while this cause was on trial in this court. 

In the issue of December 16, 1899, in a leading editorial, it is 
stated that certain parties, by means of the Amalgamated Copper 
Company, had swindled Eastern investors out of some f 15,000,000, 
and that such parties will not recommend Montana as a place for the 
legitimate investment of honest capital, on account of this. In the 
issue of December 20, 1899, in a leading editorial entitled, "Their 
Blighting Methods," after abusing Marcus Daly, the president of the 
Amalgamated Copper Company, it is stated: 

'*He has of late undertaken to swindle confiding thousands of investors 
out of their honestly earned savhigs by manipulating the market for copper 
stocks, to his own profit and the ruin of scores. The Anaconda and Standard 
Oil gang, with Daly at their head, forced a consolidation of the properties 
of that company, the Boston & Montana, the Butte & Boston, the Parrot, 
and others, for purely stock-Jobbing purposes, on the strength of previously 
honorable records of these companies. All over the East and the West and 
In Europe there were thousands of people with small savings who invested 
them in the stocks of the Amalgamated trust, and the stocks of other com- 
panies now composing the trust. By crafty manipulation these stocks 
were aU boomed until the money of these small investors was in the 
pockets of the Daly and Standard Oil coterie. Then the bottom was 
knocked out, and the confiding Investors are cursing the day they first heard 
the word 'Montana.' They were swindled outright, tens of thousands of 
them. * * * B^nrthermore, there are in the hills of Montana hundreds, 
perhaps thousands, of miners who have been squeezed out of their prospects 
by the rapacious Daly-Standard Oil outfit, by resorting to costly litigation, 
by terrorizing, by coercion, by trickery, by some of the various resources 
the rich are able to employ against the poor. As reckless and cruel a band 
of speculating pirates is now in control of the properties and their stocks of 
the Anaconda, the Boston & Montana, the Butte & Boston, and the Parrot 
as ever scuttled a ship or cut a throat'* 

In the issue of December 21, 1899, in an editorial entitled, "The 
Boston Financial Troubles," after referring to the business, panic 
in Boston, and that the same was influenced by a shrinkage in the 
value of copper stocks, it goes on to say: 

''On the strength of the operations of the past these same New Englanders 
bought Amalgamated stock, and the stocks of the Boston & Montana, the 
Butte & Boston, and the Parrot, when they were high, on the strength of posi- 
tive representations that the stock was not held at fictitious value, but was 
a safe Investment; but the unscrupulous manipulators of the Daly-Standard 
Oil combination had not been reckoned with. This malignant force— a force 
absolutely dominant in the copper stock market— now found it could make 
more money working the Investors than it could worldng the mines, and the 
latter business was exceedingly profitable at that The result is that the 
investors were thrown down the deep shaft of fallen quotations, and ruined 
as completely as if they had been thrown down the deep shafts of the 
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very mlneg. ♦ • ♦ Poor Investors, vrlth the savings of their lives tied np 
in copper stocks, will be squeezed inrto the poor houses, if necessary, that 
the gang who have already discredited Montana in the eyes of the honest 
portion of the world may make money, money, money, out of the transaction.'* 

In the issue of December 22, 1899, in an editorial entitled, ^Ana- 
conda Coils GHghten on Butte," it is said: 

"That the Amalgamated Copper Ck>mpany is but an enlarged Anaconda Is 
being demonstrated daily since the absorption of the Boston & Montana, the 
Butte & Boston, and the Parrot Ck>mpanies into one corporation with the 
Anaconda. All the baneful and blighting methods of the latter concern have 
become features in the management of the others. Daly, re-enforced by the 
Standard Oil forces for evil, is as insatiable as he is nnscrupulous and mer- 
ciless, and the coils of the deadly snake are twining around Butte and other 
cities in a fearful manner. * « «»* 

Then, after giving an account of an incident in which it is claimed 
Mr. Hyams sought to coerce some insurance companies, it is said: 

"The incident is not the only one of the kind that has come to notice, but 
it is the most shameful one of the last few weeks. It serves to show the 
depths of the tyranny the aggregated Daly forces are exerting in Butte, 
Anaconda, Great Falls, Missoula, and everywhere else in the state where 
these concerns have business relations. Anaconda methods, damnable and 
rotten clear through, are effective in the management of the Boston & Mon- 
tana, the Butte and Boston, and the Parrot Companies." 

In the issue of December 23, 1899, in commeiiting upon an inci- 
dent that occurred in court, when Col. Sanders had called the court's 
attention to an article in the Independent, that paper, in an article 
entitled, "The Independent and the Courts," said: 

"A crew of political cutthroats has been for years— is to-day-Hsalling 
around Montana, employing all the tactics of sea pirates to throttle and de- 
stroy the liberties and the property of all who do not bow the knee in abject 
servility to them and give tribute to their rapacity." 

In its issue of December 29, 1899, the Independent prints a special 
dispatch from Butte, with the following headlines: 

"Heinze Wins Suit! 

"Silverbow county judge decides he is owner of ore claimed by the Amal- 
gamated Company. Has apices in his ground. Ore bodies are continuous 
from surface to* disputed ground. Veins run east and west, • and north and 
south fissure is not a legal vein. Two mUlions involved. And result makes 
Heinze a formidable rival of copper trust Issues same as in trial now 
pending in Helena." 

In this dispatch is the following: 

'The decision is the universal talk here to-night, as it makes brighter the 
future of interests outside of the Amalgamated Copper Company, and guar- 
anties a long life for one competitor. As soon as certain forms of law are 
complied with, to raise an injunction, 500 more men will be put to work by 
the Montana Ore-Purchasing Company in this ground, which is already opened 
for the extraction of ore, but which has been idle nearly three years. * * * 
The controversy decided here to-day involves the same points as are involved 
In the suits now on trial before the United States court in Helena between 
E. Rollins Morse, the representative of the Amalgamated Copper Company, 
and the Montana Ore-Purchasing Company. The Michael Devitt adjoins the 
Pennsylvania on the east, and the ground beneath Is worked as one mine." 

It appears that this dispatch, which is a long one, was sent by Mr. 
John MacGinniss, the vice president of the Montana Ore-Purchasing 
Company. 
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In the issue of December 30, 1899, a comment is made upon the 
decision rendered by Judge Clancy, and above referred to. A part of 
the conmient is as follows: 

"The findings of fact rendered by Judge Clancy in his decision in the 
suit of the Montana Ore-Purchasing Company against the Amalgamated in- 
terests in Butte, for the possession of the ore bodies beneath the surfacie 
of the Pennsylvania lode claim, are interesting to mining men, not alone, 
but to all who have watched the course of proceedings in the big copper 
camp, and the fight that has been waged there by the Amalgamated Com- 
pany for its own supremacy, and for the shutting out of the only rival who 
has seemed to be formidable to it The effect of the decision is to add 
to the resources of the rival, and to make people realize that he is a man 
who proposes to have his rights, and whom the power of even one of the 
largest trusts in the country cannot destroy. As has already been told in 
the Independent, the decision will be followed by suits for damages; for 
during the time of the pendency of the action to determine the ownership 
of the controverted ore body, worth millions in ore taken out and yet to be 
hoisted, it will be claimed great damage has been done by the enforcement of 
the injunctions that have prevented Mr. Heinze and the Montana Ore-Pur- 
. chasing Company from working what now proves to be theirs, ^he case 
is further of exceeding interest because the issues are practicaUy the same 
in the Michael Devitt suit now pending in court. The Michael Devitt lies 
east of the Pennsylvania, both are south of the Johnstown and Rarus claims, 
and the lode which apexes in the latter dips southward, going under the 
Pennsylvania and Michael Devitt * * *" 

In the issue of December 31, 1899, 1 find the following: 

"Butte, December 29. The Boston & Montana Mining Company to-day 
brought suit in the district court against the Montana Ore-Purchasing Com- 
pany to recover |600,000, the value of the ore aUeged to have been taken 
from veins in the Pennsylvania claim by the defendant concern in the last 
four years. This is looked upon as another phase of the big controversy 
between the two companies, which was decided in the district court yester- 
day in favor of the Montana Ore-Purchasing Company." 

In commenting upon this dispute the Independent says: 

"Is this suit a move in the effort of the Daly-Boston & Montana Depart- 
ment of the Amalgamated Copper Company, a trust, to crush a rival? An 
impartial observer could hardly reach any other conclusion. According to the 
dispatches, the salt begun fViday was but another phase of the suit decided 
•against the combination the day before. It doubtless has just enough new 
features to give it a standing in court, and will be nursed along in the 
manner calculated to do the defendants . the greatest harm. Trial wiU prob- 
ably not be risked, as the decision rendered by Judge Clancy on Thursday 
would indicate the result. Each move of the character of Friday's suit is 
but another demonstration of the charge that the Amalgamated Copper Com- 
pany, a trust, of which the Anaconda and Boston & Montana Companies 
are components, has planned to subdue the whole state of Montana, and that 
its first move in the extermination of rivals has been made in Butte." 

In the issue of the 3d day of January, 1900, is the following: 

'The Independent has received a letter from a weU-known business man 
of this city, who has been in New York during the recent squeeze in copper 
stocks which resulted in a couple of broken banks in Boston, and the raiding 
of Boston & Montana, Butte & Boston, and Parrot stocks by the Standard Oil 
capitalists who are in the Amalgamated Copper Trust Our correspondent 
declares the facts have not been overdrawn; that the squeeze compeUed 
Bigelow, Clark, and other heavy owners of Boston & Montana to accept 
$200 for stock quoted at $385 but a few weeks before. The Standard Oil 
people got what they wanted of Boston & Montana stock, and are now in 
control of everything in Butte except the properties of W. A. Clark and 
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the Helnzes. Heinze will be fhe next to get the atteatlon of the Standard 
Oil monopolists, adds our correspondent • • •»» 

In the issue of the Independent of January 8, 1900, is a long article 
upon Marcus Daly and the Anaconda Copper properties; the head- 
lines of said article are as follows: 

Marcus Took a Big Contractf 

''Agreed to end the litigation over Butte Mines and nm politics of Montana. 
So copper trust made him manager. Amalgamated schemers were anxious 
to secure everything, and something more, perhaps. It was a grand idea, 
but the proyerbial slip 'twlxt the cup and the lip came." 

In this article is the following: 

'In these days one hears in Wall street, on every hand, the expression that 
it is a fortunate thing that none of Clark's properties or those of the Mon- 
tana Ore-Purchasing Company are capitalized and listed on the stock ex- 
change or traded in on the curb. Both Olark and F. A. Heinze, the prin- 
cipal owners of the Montana Ore-Purchasing Company, own their properties 
as undivided or as close corporations. They cannot be reached through the 
methods of attack generally credited to the Standard Oil interests, and so 
aptly illustrated by the crash of the Globe National Bank of Boston, and 
the sacrifice of the heavy holdings of Boston & Montana stock by A. S. 
Bigelow and his associates. The Standard Oil Company brooks no rival. 
But how is it to reach one and bring him to terms if he has no known stock 
speculations, and has not put his securities on the market? The only other 
method, apparently, is to fight the matter in the courts, or to show the weight 
of its influence on the side of adverse litigation. Perhaps this explains, in 
part, the ruinous litigation involving the title of every mining property in 
Montana which is now pending in the state and federal courts of the 
country from New York to San Francisco; and an explanation, also, may 
be found in the threat to unseat Senator Clark. • • ♦" 

In the issue of January 12, 1900, is an editorial upon Mr. Heinze, 
and in this it is stated: 

"The New York Commercial of December 30, 1S99, contains a discussion 
of the copper situation in this state, in which it prophesies that Mr. Heinze 
is a coming power in Montana. The Commercial comments approvingly upon 
an interview with a man familiar with the conditions, who told that news* 
paper that the copper kings— the Standard Oil i>eople, Dalj. Clark, the Lewis* 
sohns— should not overlook F. Aug. Heinze." 

In the issue of January 13, 1900, in an article headed, ^The Story 
of a Blind Pool," it is said: 

*'It appears from the unbiased accounts of the venture and its sequel, 
puUished in the Eastern newspapers, that between United States Senator 
Clark, who has refuse to enter the pool on any terms, and F. A. Heinze, 
who has refused $5,000,000 to settle his suits against the trust properties 
because he believes that they have attempted to defraud him out of a great 
deal more that was rightfully his, have between them given the trust mag- 
nates some bad half hours since they made the mistake of not knowing the 
kind of men they had to deal with. The efforts to crush Heinze have failed, 
and the copper manipulators are playing a last card now in endeavoring to 
blackmail Senator Clark by presuming upon his political ambitions, and 
through that channel to reach a part of the settlement they have aU along 
hoped to effect." 

In that part of the article purporting to come from the New York 
Journal the following appears: 

"Starting with control of the Anaconda mine, and with other investments 
about which little is known, the company found several problems of vital 
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Importance to solve. One was the Bntte Monntaln situation. Now that It 
has obtained control of what properties it needs there, the Amalgamated finds 
that it has acquired also the enormous lawsuits, known as the *Helnze Llti* 
gatlon/ which has heavy claims against its properties for alleged encroach- 
ments upon the property of the Montana Ore-Purchasing Company. Mr. 
Ileinze has refused an offer of $6,000,000 to settle, and Is believed to have 
placed his figure at $15,000,000. • • •" 

In the issue of January 21, 1900, in commenting upon an article 
taken from the Boston News Bureau, it is stated: 

"The News Bureau also gives some interesting data aoout the personality 
of the Amalgamated Company, the real party back of E. BolUns Morse, the 
nominal plaintiff in the suit now on trial in Helena," 

In the article itself I find the following: 

*'A great litigation now being prosecuted by the Boston & Amalgamated 
Copper Companies over the properties on Butte Mountain begins with the 
litigation over Mr. Helnze*s famous Rarus mine, which is declared to be on 
the great Anaconda lode, and worth, possibly, $10,000,000." 

Then it is stated that Heinze had been sued for |720,000 for ore 
which it is claimed he has taken through the Barus from the Boston 
& Montana Company's Pennsylvania daim and the Butte & Boston 
Ck)mpany's Michael Devitt claim. The article then goes on to state 
that: 

"Before Judge Clancy, Mr. Heinze and the Montana Ore-Purchasing Com- 
pany has won on every point, and it was expected that an appeal would be 
taken to the supreme court; but, instead of so dohig, the plaintiffs have just 
begun a new suit for $600,000, basing thehr claim upon some points made in 
the decision of Judge Clancy." 

After describing the mines and the litigation in this case, and the 
amount of copper he is able to produce, it concludes: 

"He has also, we understand, in contemplation the erection of another 
smelter on the other side of the valley, or at Helena, through which he has 
hopes of rivaling the great Boston & Montana smelter at Great Falls. ^ * •*' 

In the issue of January 22, 1900, there is an article entitled, "Cheer- 
ing News from Boston," in which I find the following: 

"From the Boston News Bureau confirmation Is had of the report, freely 
circulated in this state for months, that Mr. Heinze would build a smelter on 
one of the desirable sites near Helena. From the mines he owns and controls, 
Mr. Heinze is now talcing out, the Boston News Bureau tells us, 2,000,000 
pounds of pure copper a month, and expects soon to increase the output to 
40,000,000 a year. To take care of this Immense increase, additional smelter 
facilities wlU be required, and Mr. Heinze will, no doubt locate his new works 
In this vicinity. The efforts of the Standard OU-Daly gang to crush Mr. 
Heinze have not abated, though defeated at every turn; and conditions in 
Butte are becoming more Intolerable every day, for which reason Mr. Heinze 
would not think of erecting larger works in that vicinity. The most available 
place in the state is right here. The completion of the great dam across the 
Missouri river, and the successful operation of the fine electric plant there, 
affording desirable and cheap power for smelting purposes, and the presence 
of an unlimited supply of coal near by, combine to make this an ideal location 
for a smelter, such as Mr. Heinze will require for his increased copper produc- 
tion. The information gleaned from the Boston News Bureau, which is a 
recognized authority upon the subject of copper mining and smelting, is good 
news for Helena." 
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These excerpts represent but a limited portioa of the editorials 
and articles from which they were taken. They are, perhaps, the 
most pointed and objectionable portions of the same. Taken all 
together, the editorials and articles were well calculated to arouse 
prejudice against the plaintiff in this cause, — not to him personally, 
but as a representatiye of the Amalgamated Copper Company and 
some of the owners of stock in the same; and they were intended to 
present the defendant and its president, F. A. Heinze, in a most 
favorable light. It is represented that said Heinze is fighting a 
most unequal battle against large, dominating, and tyrannical cor- 
porations; that he has been offered (5,000,000 to settle his disputes 
with them, and this he refused, claiming that he has been <^f rauded 
out of a much larger sum. It was further stated that he was about 
to erect large smelting works in the neighborhood of Helena, in 
which place the cause was being tried, and from whose inhabitants 
a large number of the jurors ha4 been selected. The most of these 
jurors were property holders and taxpayers in said city. That these 
articles were written with the view of influencing in some way the 
determination of this cause is apparent The publication thereof 
was commenced very soon after the commencement of the trial of 
the cause, and appeared in many of the issues of that newspaper 
until the trial was terminated, when they ceased. The power of the 
press to create and mold public sentiment is generally recognized, 
and cannot be doubted. Public and great private enterprises often 
resort to it for this purpose. The Independent was a leading news- 
paper at Helena, and possessed a large circulation in the community 
where nearly all of the jurors in this case resided, pursued their avo- 
cations, and conducted tiieir business ventures. It cannot be doubted 
but that a public sentiment was created favorable to the defendant 
in this community by these articles, and exx)erience has demonstrated 
that jurors are influenced much by the views of the community where- 
in they live. Some of the jurors acknowledge in their affidavits that 
they read some of these articles, but deny that they were influenced 
by them, and one states he considered them as advertisements. The 
fact as to whether or not the jurors read these articles could be 
established by their affidavits, but as to what influence these articles 
had upon their action as jurors could not be so established. In the 
case of Mattox v. U. S., 146 U. S. 140, 13 Sup. Ct. 50, 36 L. Ed. 917, 
the supreme court discussed this question. In it the following is 
quoted with approval from the decision in Woodward v. Leavitt, 
107 Mqbs. 453: 

"That, on a motion for a new trial on the ground of bias on the part of one 
of the jurors, the evidence of Jurors as to the motives and Influences which 
affected their deliberations Is inadmissible, either to Impeach or support their 
verdict,"— *nd adds: "But a juryman may testify to any facts bearing upon 
the question of the existence of any extraneous Influence, although not as to 
how far that influence operated upon his mind." 

Under this authority it was not competent for jurors to prove 
by their affidavits what influence these articles they read had over 
them, or what motives actuated them in rendering their verdict. 
It does not appear what articles the jurors read, but any of the 
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articles from which the above qnotations are taken would hare had 
a tendency to influence a juror and make him partial to the defend- 
ant. Some of the jurors, in their affidavits, state that they purposely 
avoided reading the objectionable articles. How, as to most of them, 
they could have known that they were objectionable, without reading 
their headlines, or reading a portion of the articles themselves, it is 
difficult for the court to apprehend. Take, for instance, the editorial 
article headed, "Good News for Helena," How could any one have 
learned that it had a bearing on the case without reading it par- 
tially or entirely? 

In the case of Meyer v. Cadwalader (0. 0.) 49 Fed. 32, where, upon 
a i)etiti#n for a new trial, had under consideration, it appeared ob- 
jectio;iable articles concerning the case on trial had been published 
against the plaintiff, the court held that, as the articles were pub- 
lished in leading newspapers and widely circulated, it would be pre- 
sumed they had been read by the jury, and it was held that this pre- 
sented a proper ground for a new trial. 

It should be noted in connection with this case that the trial lasted 
for the greater part of two months, and the jury were allowed to 
separate when not actually in attendance upon the court. 

In the case Ot People v. McCoy, 71 Oal. 395, 12 Pac. 272, it was 
held: 

"That the reading by a Juror, during the progress of the trial, of a newspaper 
containing any matter in connection with the subject-matter of the trial, which 
would be likely to Influence him in the performance of his duty, Is sufficient 
misconduct to warrant a new trial." 

In Thompson on Trials (section 2561) it is stated: 

"Jurors may be permitted to read the current newspapers, unless such 
papers contain reports of the trial, or other prejudicial matter In the form of 
editorial comment or otherwise." 

In the case of U. S. v. Reid, 12 How. 361, 13 L. Ed. 1023, cited by 
the defendant, it is stated that the articles in the newspaper read 
by the jurors had no tendency to prejudice them. In this case the 
court holds that the articles aboTe referred to were well calculated 
to prejudice and influence the jury, and were written and published, 
undoubtedly, for that purpose. 

In the case of People v. Durrant, 116 Cal. 179, 48 Pac. 75, it does 
not appear that the jury were allowed to separate during the trial, 
or had any opportunity to read the newspai>er comments on that case, 
and it did not apx)ear that any of them had read any of the news- 
paper comments thereon. I do not consider that a case in point, 
and to be followed in this case. 

As to whether or not the defendant instigated the publication does 
not appear, except as to the dispatch stating and commenting upon 
the decision of Judge Clancy in the case of Montana Ore-Purchasing 
Company against Boston & Montana. That dispatch, as stated, was 
sent by the vice president of the defendant. It is not always requi- 
site, however, that any undue influence brought to bear upon a juror 
should be the act of either party. In the case of Mattox v. U. S., 
supra, a bailiff in charge of the jury presented to it the damaging 
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pnblicatioiL In Hajne on New Trial and Appeal (section 48) it is 
stated: 

"It cannot be doubted that, -where attempts to Influence Jurors are made 
with the knowledge or acquiescence of a party, they must be considered as 
made by himself, and necessitate a new trial. The cases, however, go further, 
and hold that attempts to tamper with a Jury, made by the relatives or friends 
of a party without his knowledge, are causes for setting aside the verdict" 

Considering the circumstances of this case, it would be presumed 
that counsel for the defendant had knowledge of these publications. 
Their attention had been called to one of them by one of the attor- 
neys for the plaintiff in open court. Any one who read the daily 
papers of Helena at that time could hardly escape reading them. 
That they were written or instigated by persons friendly to the de- 
fendant, their contents leave no room to doubt. I would go further, 
and hold, however, that if it can be established that the verdict of 
a jury was influenced by any one, even though not a party to the suit, 
or a relative or friend of such party, it ought not to stand. The ver- 
dict of a jury should be the result of its unbiased action. When a 
jury is influenced by such articles as are presented in this case, it 
is diflScult to prove who instigated them. It is claimed, however, that 
the plaintiff ought to have had the parties publishing these articles 
brought into court and punished for contempt, or ought to have ap- 
plied to the court for a continuance of the cause on account of the 
prejudice created by them, and by a failure so to do waived the right 
to present this question upon a petition for a new trial. It was ex- 
tremely doubtful as to the right of plaintiff to ask that the publishers 
of this newspaper b^ brought into court and examined upon the 
charge of contempt. Section 725 of the Revised Statutes provides: 

^The said courts shall have power to impose and administer all necessary 
oaths and to punish by fine or imprisonment, at the discretion of the court, 
contempts of their authority: provided, that such power to punish contempts 
shall not be construed to extend to any cases except the misbehavior of any 
person In their presence, or so near thereto as to obstruct the administration 
of Justice; the misbehavior of any of the officers of said courts In their official 
transactions and the disobedience or resistance by any such officer or by any 
party, juror, witness, or other person to any lawful writ, process, order, rule, 
decree, or command of said courts.'* 

This statute has received an interpretation by the supreme court in 
the case of Ex parte Bradley, 7 Wall. 364, 19 L. Ed. 214. That court 
says: 

'That this statute in express terms restricts the power of the court to pun- 
ish, as contempts, misbehavior in the presence of said courts, or so near thereto 
as to obstruct the administration of justice." 

In the cas^ of Ex parte Robinson, 19 Wall. 505, 22 L. Ed. 205, it 
is stated that this power of a court to punish for contempts is limited 
to cases where there has been misbehavior of a person in the pres- 
ence of the courts, or so near thereto as to obstruct the administra- 
tion of justice, or as to the misbehavior of an officer, or as to resist- 
ance of a writ of the court. 

The Independent's publishers seemed to have been advised of the 
limited power of the court in this matter; for, in the publication of 
that paper made immediately after Col. Sanders had called attention 
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to its article, it refers to the fact that it had not brought its paper 
into court, or hawked it in the presence of the court. To require a 
party to a suit, when a newspaper publishes an article calculated to 
prejudice the jury and community against, him, to apply to the court 
for a continuance, or to be deemed to have waived all complaint on 
account of such publication, would require an act which I think no 
court would impose. It ought not to be that a newspaper could force 
a party to continue his cause by a scurrilous attack upon him, and 
one calculated to bias a jury against him. He might never be as 
fully -prepared for trial again as at that term. And what guaranty 
would he have that the same tactics would not be again resorted to at 
the next term? The time, i>erhaps, has arrived when the courts 
should say that the dominating and powerful public press should not 
be used to influence judicial proceedings, — to bias its jurors and in- 
timidate its oflScers. 

There was a substantial conflict in the evidence in the case upon 
the material questions at issue, and hence, on the ground that the 
verdict was against the evidence, this court cannot set aside the ver- 
dict, although it might have come to a different conclusion than that 
of the jury upon the facts. But, upon the ground that there was 
undue influence exerted as to the jury by the objectionable publica- 
tions hereinbefore referred to, the court will grant a new trial. The 
verdict is set aside, and a new trial is hereby granted. 



In re MUDD. 
(District Court, W. D. Missouri, W. D. October 6, 1900.) 

L Bankruptcy— Objectioks to Discharge— Permitting Amendment. 

The bankruptcy act contemplates a speedy discharge of the bankrupt, 
and it is the duty of creditors who desire to object to advise themselves 
of the requirements of the statute, and bring themselves strictly within 
its terms. When they have long delayed a hearing oh the application 
for discharge by reason of their insufficient objections, it rests largely 
within the sound discretion of the court whether or not amended specifica- 
tions shall be permitted; and especially it will require that such amended 
specifications, to be allowed, shall conform strictly to the statutory re- 
quirements. 

9l Same— Sufficiency op Spbcipications. 

Creditors will not be permitted to file amended specifications of objec- 
tion to the discharge of a bankrupt, after their first specifications have 
been held insufficient, on the ground that the bankrupt has committed 
an offense punishable by imprisonment under Bankr. Act 1898, S 29b, 
by concealing property from his trustee, where such specifications do not 
allege that such acts were "knowingly and fraudulently" done, or specif- 
ically describe the property charged to have been omitted from his sched- 
ules, when such description. If the charge Is well founded, could have 
been ascertained by reasonable effort 

In Bankruptcy. On application for leave to file amended specifica- 
tions of objection to discharge. 

Silvers & Silvers, for creditors. 

PHILIPS, District Judge. The Bates County Bank and others, 
creditors of the bankrupt, made objections to the discharge of the 
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bankrupt. These objections were referred to Th<Hnas T. Critten- 
den for examination and report, who has reported against the ob- 
jections, on the grounds that the specifications were wholly insuffi- 
cient in law. This the objectors virtually concede, as they now 
come into court and ask leave to file additional and amended spec- 
ifications. The bankruptcy act contemplates a speedy discharge of 
the bankrupt; and when the time for his discharge has elapsed, 
until his application is made in due form and duly published, object- 
ing creditors ought, in simple justice, to advise themselves of the 
requirements of the statute, and to bring themselves strictly within 
its terms. And when they haA e, as in this instance, long delayed 
the hearing of the application for discharge, by reason of their insuffi- 
cient objections, it rests largely in the sound discretion of the court 
as to whether or not amended specifications shall be permitted. 
And especially ought the court, in such second attempt to defeat the 
application for discharge, to hold the objectors to a strict compliance 
with the requirements of the statute in the matter of their spec- 
ifications. The only objections which the statute permits to be made 
to the discharge of the bankrupt are specified in section 14 of the 
bankruptcy act: 

"(1) If the bankrupt has committed an offense punishable by Imprlsonxntint 
as herein provided; or (2) with fraudulent Intent to conceal his true financial 
condition and In contemplation of bankruptcy, destroyed, concealed or failed 
to keep books of account or records from which his true financial condition 
might be ascertained." 

The specifications propounded in these amended objections are at- 
tempted to be brought within the first ground. Section 29b, which 
defines the offenses, requires that the acts shall be 'knowingly and 
fraudulently" done; that is, that he shall have knowingly and fraud- 
ulently concealed, while a bankrupt, from his trustee any property 
belonging to his estate in bankruptcy, or made false oath or account 
in or in relation to any proceeding in bankruptcy. The first spec- 
ification is that the bankrupt, in his original petition, did not truth- 
fully fully disclose all of his assets, as required under the laws of 
the United States, in neglecting to exhibit fees that were due him 
as sheriff. This is fatally defective, in that it does not allege that 
the act was "knowingly and fraudulently'' done. The objection 
shows on the face of it that the bankrupt has filed an amended 
schedule covering the fees not specified in his original schedule. 
And it is quite apparent to the court that they were of such a char- 
acter that the fact as to whether or not they had then been earned, 
so as to constitute an asset at the time the petition in bankruptcy 
was filed, might easily persuade a reasonable person that the bank- 
rupt innocently overlooked them, or was not then informed of their 
existence. The second specification charges that the bankrupt, "with 
fraudulent intent to conceal his true financial condition," etc., 'know- 
ingly, willfully, and for the purpose of defrauding his creditors, failed 
to report and disclose therein fees that were due, a portion of which 
have been collected by him from the state of Missouri, amounting to 
two hundred dollars." Even if it could be said that this language 
is equivalent, in legal contemplation, to the words "knowingly and 
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fraudulently/' the specification is insufficient, in that it does not 
specify what fees were so earned, but states them in a lumping way, 
leaving the bankrupt quite at sea as to what particular fees he is called 
upon to account for in meeting such issue. The third specification is 
that the bankrupt, in the original petition and schedules, and the 
amended schedules, with intent to conceal his true financial condition, 
and with intent to defraud his creditors, etc., knowingly and willfully 
refused and failed to disclose real estate owned by him in the town of 
Sumas, in Whatcom county, state of Washington, the particular de- 
scription of which, as well as the value thereof, is unknown. Again 
the words 'linowingly and fraudulently" are omitted, and, if they had 
been employed, the property alleged to have been withheld from the 
schedule is not sufficiently described. Certainly these creditors, in all 
this time, in the exercise of the most ordinary diligence, should have 
been able to describe this property, whether it was a house and lot, or 
a block, or land by the acre; but the specification refers the inquiry to 
property situated in a town in a distant state, without having taken 
the trouble to locate it. The specification shows on its face that the 
objectors are guessing at something. The fourth specification charges 
that the bankrupt, within five days prior to the filing of the peti- 
tion in bankruptcy, sold to the Missouri State Bank, in Butler, Mo., 
fees belonging to him, as sheriff, amounting to the sum of f470, 
for the sum of ?460, and that he had other moneys. Again are the 
words "knowingly and fraudulently" omitted from the charge, nor 
does the specification allege that these moneys were "concealed while 
a bankrupt from his trustee." It is a simple charge that he refused 
to report them to this court as assets belonging to his estate. Nei- 
ther is there any specification or description of what fees were so 
sold. The fifth specification, on its face, is mere guesswork. It 
charges, in a general way, that the bankrupt, as sheriff, had owing 
to him as fees for services performed by him as sheriff before the 
2d day of June, 1898, the sum of f 200, which fees were not included 
in the matters hereinbefore set out, "the specific cases and matters 
in which the same were earned, and the specific amounts of which, 
are to these creditors unknown, and for which reason they cannot 
itemize the same." This is so obviously insufficient as riot to require 
comment. The sixth specification is merely argumentative, and 
states no fact within the provisions of section 29b. The seventh 
specification charges that the bankrupt knowingly refused and failed 
to schedule household and kitchen furniture, "the particular itemd 
of which are to the creditors unknown," and that he failed to sched- 
ule certain guns, pistols, handcuffs, and other implements used by 
him in his office. Aside from the objections that it fails to charge 
that this was 'Tinowingly and fraudulently" done, the objectors ad- 
mit that they are unable to particularize what household and kitchen 
furniture was concealed. Naturally, these creditors, before making 
Buch serious charges, and before they can ask the court to keep 
this application for discharge longer in abeyance, ought to have 
advised themselves as to what these articles were, and the number 
of them. The objection, on its face, shows that the objectors are 
again making general charges, and are casting simply a dragnet in 
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the dark. The eighth Bpecification is a general allegation that in 
the original schedule the bankrupt stated that other fees besides 
those scheduled were worthless, and that this '^was untrue, as the 
said Elijah G. Mudd at said time then and there well knew." And 
then it is alleged that in th^ amount scheduled it is stated that most 
of the fees therein scheduled are worthless, and that this was un- 
true, which he well knew. This, to say the least of it, is frivolous. 
The mere statement of the bankrupt that any assets of his estate 
were worthless would not make them so, and would not affect the 
title of the trustee, nor affect their real yalue in his hands. It would 
ox>en a wide field of inquiry for the court to undertake to ascertain 
what was the real opinion of the bankrupt as to the worth or worth- 
lessness of the fees. The creditors of the estate could lose nothing 
by reason of the alleged failure of the bankrupt to schedule cer- 
tain assets, as it would be the duty of the trustee to go after and 
recover them. This is especially so in respect of housdiold and 
kitchen furniture, and any other tangible personal property of the 
bankrupt. In other words, the discharge of the bankrupt in no wise 
affects the right of the trustee to recover any and all fees due the 
bankrupt, nor the power of the court to compel the bankrupt to 
turn over to the trustee any money shown to be in his hands be- 
longing to the estate. What the court deddes, and what it wishes 
to emphasize, is that, when creditors come to object to an applica- 
tion for a discharge, they must bring themselves within the positive 
requirements of the statute. The application for leave to file 
amended specifications is denied. 



In re KBLIANCB STORAGE & WAREHOUSE CO. 

(District Court, B. D. Pennsylvania. December 18» 1900.) 

No. 382. 

Bankruptcy— Amount of Claim— Estoppel. 

Where the fund to be distributed among the creditors of a bankrupt 
storage company consisted entirely of the proceeds of Insurance on the 
property of such creditors burned while In storage, the amount of which 
was determined by an agreement between the Insurers and the respective 
owners as to the value of the property of each, the creditors are bound by 
such valuations, as between themselves, and one cannot be permitted to 
prove a larger claim on the ground that his valuation was Intended to 
cover only his Interest in the goods after deducting the amount of a lien 
thereon In favor of the bankrupt 

In Bankruptcy. On certificate of referee concerning rejection of 
claim of William Rarer. 

Benjamin Alexander, for bankrupt. 
Furth & Singer, for tmstee. 
Faber & Bemheimer, for creditor, 

J. B. Mcpherson, District Judge. I think there is much force 
in the referee's position that as the fund now being distributed is 
entirely the proceeds of insurance policies, and as the amount of the 
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fund was determined bj an agreement between the companies and 
the respective parties insured concerning the value of the property 
lost, — an adjustment of the loss having been made on the basis of 
this appraisement, — ^no party should be permitted to increase now the 
valuation of his own property, and thus gain a larger share of the 
fund. It is the misfortune of the creditor now complaining that, 
when he agreed to put a certain value upon his property, he sup- 
posed he should receive in cash the full amount of such valuation; 
but I see no way to relieve him. The other creditors did not agree 
that his consent to value his property at |125 should be treated as 
the repayment of the loan of ^30 that had been made to him by the 
bankrupt when the piano was stored; and, in the absence of such an 
agreement, they have a right to insist that the loan shall be deducted 
from his dividend. 
The decision of the referee must be affirmed. 



m re SHAEFFER. 

(District Court, E. D. Pennsylvania. December 18, 1900.) 

No. 444. 

I. Bankruptcy— Sale op Bankrupt's Real Estate— Dower Interest. 

Under Bankr. Act 189S, the sale of a bankrupt's real estate by bis tros- 
tee does not bar bis wife's right of dower therein. 
2^ Same— Realty Subject to Liens. 

A court of bankruptcy will not order the sale of a bankrupt's real estate 
by his trustee free from liens to which It is subject, unless satisfied that 
the interests of the general creditors will be thereby advanced. 

In Bankruptcy. On certificate of referee concerning order to sell 
the bankrupt's real estate. 

Wm. U. Hensel, for creditor. 

A. J. Eberly, Coyle & Keller, and Wm. R. Brinton, for trustee. 

J. B. Mcpherson, District Judge. The evidence laid before the 
court does not satisfy me of the probability that any sum for the gen- 
eral creditors would be obtained by the sale of the bankrupt's realty. 
The estimated value of this property is so near the amount of the 
bank's judgment — ^this being the only lien — that even upon a sale 
made under execution against the bankrupt from the state court, by 
which his wife's inchoate right of dower would also be sold, it is 
doubtful whether more than the amount of the judgment could be 
had. A sale by the trustee in bankruptcy would not bar the wife's 
dower (Porter v. Lazear, 109 U. S. 84, 3 Sup. Ct. 58, 27 L. Ed. 865), 
and therefore the sum bid at such sale would almost certainly be 
materially less than if the sale were held under execution from a 
court of the state. Even if the reasoning of the decision in Porter 
V. Lazear, which was made under the act of 1867, should be regarded 
as inapplicable now, — a position to which I do not assent, — section 
8 of the act of 1898 expressly saves the wife's inchoate right of dower, 
and such a provision was not found in the preceding act. 
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Following the rule stated in Ke Styer (D. C.) 98 Fed. 290, the order 
of sale made by the referee must be set aside, because the court is 
unable to come to the conclusion that the interest of the general 
creditors would be advanced bj such a sale. 



In re MEYSRS. 
(District Court, S. D. New York- December 14, 1900.) 

1. Bakkbuptcy— Appeal— Findings op Fact. 

Under Bankr. Act 1898, a district court is not required to make findings 
of fact for the purposes of an appeal from its decision to the circuit 
court of appeals. 

2. Samb— Right to Dischahgb— Fraud of Agent. 

A fraudulent concealment of assets by the husband of a bankrupt, as 
manager of her business, without her privity or knowledge, does not con- 
stitute ground for refusing her a discharge, nor, it seems, does the hus^ 
band's failure to keep proper books of account, showing the true condi- 
tion of her business. 

In Bankruptcy. On motion for findings of fact. 

• Black, Olcott, Gruber & Bonynge, for the motion, 
Stillman F. Ejieeland, opposed. 

BROWN, District Judge. The report of the referee in the above 
matter in favor of the discharge of Amelia A. Meyers having been 
confirmed, the opposing creditors have submitted certain statements 
of fact which they ask the court to find for the purposes of a hear- 
ing on appeal. 

I am unwilling to introduce a precedent for such a practice, as 
it is not required by the act of 1898 as respects appeals from the 
district court to the circuit court of appeals. It would impose ad- 
ditional burdens upon the court, and is not ordinarily essential; 
since in cases of reasonable doubt, the grounds of the decision 
usually appear suflftciently either in the report of the referee or in 
the opinion or memorandum of the judge thereon. 

Most of the findings which I am now asked to make are substan- 
tially the same as were stated in the opinion rendered in August, 
1899 (96 Fed. 408). The subsequent testimony does not change my 
view of the facts, either as to the character of the failure of Meyer 
Bros., the transfer to Meyer Bros.' Cloak Company, or of the inten- 
tional destruction or concealment of the books of account of the 
latter concern. Nor considering the previous explicit testimony that 
no cash book was ever kept by Meyer Bros., have I any doubt that 
their cash book subsequently produced was intentionally withheld 
by Abraham and George Meyer until after the decision of the court 
above referred to, finding that there had been such a book; after 
which its concealment would be of no further benefit. 

On referring again to the referee's opinion on the present applica- 
tion for a discharge, I find that I mistook the referee's allusion to 
the books of Meyer Bros.' Cloak Company as including the Meyer 
Bros.' cash book, as to which in fact he says nothing. My previous 
memorandum as respects the discharge is, therefore, hereby cor^ 

105 F.— 23 
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rected by striking out the intimation of a doubt by the referee 
whether there was any intentional concealment of that cash book. 
Upon the evidence, however, I agree with the referee that Amelia 
A. Meyers had no personal knowledge of any fraud or concealment 
of either books or assets. 

I agree with the decision in the case of In re Hyman (D. C.) 97 
Fed. 195, 3 Am. Bankr. B. 169, so far as respects the granting of 
a discharge to the wife, notwithstanding a concealment of assets 
by her husband in managing her business; since in order to make 
any concealment a bar to a discharge, the facts must constitute un- 
der section 14b (1) ^'an offense punishable by imprisonment"; that 
is, a crime, to which personal guilt is indispensable. As respectp 
the destruction or concealment of books of account, "with fraudu- 
lent intent to conceal the true financial condition and in contempla- 
tion of bankruptcy," under subdivision b (2) of section 14, -if the 
question were before me de novo, I should be inclined to consider, 
as no "offense" or penal element exists in the requirements of this 
subdivision, that the principal is responsible, as respects a dis- 
charge in bankruptcy, for the fraudulent conduct of the agent to 
whom the whole business has been committed, as in civil cases gen-, 
erally, where the fraud has been committed for the principal's ben- 
efit. But as that point seems to have been involved in the case last 
cited, and a contrary decision was then made by Judge Thomas 
sitting in this district, it will be followed until otherwise ruled 
upon appeal. 

The above sufficiently indicates the ground of the discharge. Mo- 
tion denied. 



In re HOOVER. 

(District Court, B. D. Pennsylvania. December 14, 1900.) 

No. 549. 

Bakkruptct— Rbvocation op Dipchargb —Grounds. 

A discharge cannot be revoked under Bankr. Act 1898, § 15, on account 
of fraud alleged to have been committed by the bankrupt long prior to 
the adjudication, where the discharge itself was not obtained through 
fraud. 

In Bankruptcy. Bule to revoke discharge of bankrupt. 

Hargest & Hargest, for creditors. 
Prank P. Snodgrass, for bankrupt. 

J. B. Mcpherson, District Judge. This is an application, under 
section 15 of the act, to revoke the discharge of a bankrupt; but 
there is this fatal defect in the proceeding: Neither by averment in 
the petition, nor by proof in the testimony that has been laid before 
me, does it appear that the discharge was '^obtained through fraud 
of the bankrupt," and that "the knowledge of the fraud has come to 
the petitioners since the granting of the discharge." The averments 
of fraud contained in the petition relate to events occurring several 
years before the adjudication, and could properly be considered, if at 
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all, only npon objection to the granting of the discharge. No doubt 
the petitioners intended to interpose such objections at the proper 
time, namely, within 10 days after the time fixed for hearing the 
bankrupt's application to be discharged; but for some reason no ob- 
jections were filed, and the discharge was granted in due course. 
But it was not obtained by the bankrupt's "fraud," in any sense of 
that word, and tiierefore is not subject to be revoked under the sec- 
tion now being considered. 
The rule is discharged^ and the petition is dismissed* 



In re STOEVEK. 

(District Court, B. D. Pennsylvania. December 17, 1900.) 

No. 466. 

Bankruptcy-— Notices op SpEciAii Meetings— Duty op Reprrbe. 

Under Bankr. Act 1808, § 58c, which provides that "all notices shaU be 
given by the referee unless otherwise ordered by the Judge," it is the duty 
of the referee to send out the notices of a special meeting called upon 
petition of a creditor under General Rule 21, par. 6 (32 O. C. A. xxiii., 
89 Fed. X.), for the purpose of having a re-exazninatlon of certain daims. 

In Bankruptcy. 

Joseph Greenwald and Clinton O. Mayer, for creditors. 

J. B. Mcpherson, District Judge. I am of opinion that the no- 
tice in question, namely, of a special meeting called upon the petition 
of a creditor, under paragraph 6 of general order 21 (32 C. C. A. 
xxiii., 89 Fed. x.), to have a re-examination of certain claims, should 
have been sent out by the referee, and that this duty did not rest 
upon the petitioner. Paragraph 6 provides that "due notice [of 
such meeting] shall be given by mail addressed to the creditor" 
whose claim is to be re-examined, but does not specify by whom the 
notice shall be given. I think, however, that this omission is sup- 
plied by the bankruptcy act in clause "c'' of section 58, which de- 
clares tiat "all notices shall be given by the referee unless otherwise 
ordered by the judge." It was suggested that this clause should be 
confined to the eight notices enumerated in clause "a" of the same 
section, but I am unable to assent to the correctness of this construc- 
tion. As the language is "all notices," and there is no other qualifica- 
tion than this: "unless otherwise ordered by the judge," I can see 
no reason to limit the meaning of the word "all." General Order 
10 (32 C. C. A. xiii., 89 Fed. vi.) seems to afford suflQcient indemnity 
to the referee against the expense of mailing the notices. 

I think, therefore, that the petition for re-examination should be 
reinstated, and another day fixed for a hearing thereon, of which due 
notice should be given by flie referee to the creditors. 
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In re FERRIS. 

(District Court, N. D. Iowa, B. D. December 11, 1900.) 

Bawkruptct— Discharge— Evidence to Support Objections. 

To sustain objections to the discharge of a bankrupt based upon a trans* 
fer of property in payment of an Indebtedness alleged to have been ficti- 
tious, which left the bankrupt with an equitable interest in the property 
or its proceeds, which he failed to schedule, the fictitious nature of the in- 
debtedness must be afiQrmatlyely shown, and it Is not sufficient that the 
bankrupt's examination tends indirectly to support the claim. 

In Bankruptcy. On petition for dischargei and objections thereto. 

Dunham, Norris & Stiles, for bankrupt 
Bronson & Carr, for creditors. 

SHIRASy District Judge. No other evidence has been submitted in 
support of the specifications filed in opposition to the petition for 
discharge than the examination of the bankrupt had at the first meet- 
ing of the creditors. The specifications in opposition to the petition 
are mainly based upon the giving by the bankrupt to his brother and 
sister of certain mortgages on his realty and personalty in June, 
1898; it being claimed that the indebtedness secured by these mort- 
gages was not in fact due or owing from the bankrupt. 'Riere is 
much in the evidence given by the bankrupt upon his examination 
which tends to support the contention of the opposing creditor. 
As I understand the facts, all the property owned by the bankrupt 
was absorbed in the payment of sums named in these mortgages, and 
in the prior mortgages resting on the land; and, therefore, to sustain 
the objections to the discharge, it must be made to appear that the 
bankrupt, when he filed his petition in bankruptcy, held some legal 
or equitable interest in the mortgaged property or its proceeds, which 
he should have scheduled as part of his estate. It is sought to do 
this by claiming that the amounts due to the sister and brother of the 
bankrupt, to whom the mortgages were given, were largely increased 
by allowing an unfounded claim of f 1,400 for work done on the farm 
by the brother, and by allowing many years' back interest on notes 
held by the sister and brother, without making proper deduction for 
the board and lodging of the parties, who had lived with the bankrupt 
since 1891. As is said above, there is much in the testimony of the 
bankrupt that indirectly lends support to this position, yet it is not 
affirmatively proven that the debts due the brother and sister were 
unfounded. The testimony given by the bankrupt is in a very unsat- 
isfactory condition, and it is impossible for the court to ascertain 
therefrom the exact position of the affairs of the bankrupt, or to 
find with any certainty that in truth when the proceedings in bank- 
ruptcy were filed the bankrupt retained any interest in the mort- 
gaged property or its proceeds. The opposing creditor having failed, 
Sierefore, to sustain the specifications by sufficient evidence, the 
same must be overruled, and a discharge must be granted. 
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UNITED STATES y. ONE PEARL NECKLACE et aL ' 

(District Court, S. D. New York. June 12, 1900.) 

Customs Duties— Entry op Personal Baqgaob— Forpbitorb. 

Where the form of declaration for entry of the personal baggage and 
effects of a passenger prescribed by the treasury department, and used 
by the customs officers, does not call for an enumeration of the contents 
of packages, as provided for in Rev. St § 2799, It must be regarded as a 
waiver of such enumeration, and an election to proceed by the alternative 
method of examination provided by section 2801; and, unless there is fraud 
or Intentional concealment by the passenger, he cannot be subjected to the 
forfeiture of articles which are In fact personal baggage or effects, under 
section 2802, because they are not speclflcally described In such declaration, 
although they may be dutiable on account of excessive value, as the pen- 
alty of forfeiture prescribed by such section applies only to entries required 
under section 2799 to obtain a permit for the landing of the articles speci- 
fied therein without examination. 

This was an information against a pearl necklace and other ' 
jewelry, to obtain forfeiture thereof. The alleged grounds of for- 
feiture were: (1) That said articles were smuggled into the United 
States in violation of section 3082 of the Revised Statutes; (2) that 
they were imported without having been declared to the collector, in 
violation of said section 3082; (3) that they were not declared to the 
collector, contrary to section 2802; (4) that they were unladen and 
delivered without a permit, in violation of sections 2872 and 2874. 
The goods were claimed by Mrs. Phyllis E. Dodge, who, in her answer, 
traversed the causes of forfeiture, admitted her neglect to declare 
the articles, but denied that such neglect was illegal; alleged that 
she believed they were not dutiable; Siat they were in use by her on 
her journey, and were not intended for sale; that they were not con- 
cealed, but were shown to the customs oflftcers upon inquiry. Claim- 
ant asked that certain articles be adjudged free of duty, and deliv- 
ered to her, and that the balance of the jewelry be surrendered to 
her upon payment of the proper duties. 

H. L. Burnett, U. S. Atty., and E. E. Baldwin, Asst. U. S. Atty., 
for the Government. 

Hoadly, Lauterbach & Johnson (W. Wickham Smith and Mr. F. 
B. Mipath, of counsel), for claimant. 

At the opening of the case, the district attorney announced that 
the government would introduce no evidence under the first count. 
He then called customs officers, whose testimony tended to show 
that claimant had failed to include the jewelry in question among 
the articles named in her declaration; that she carried the jewelry 
with her in a satchel; that upon landing she was approached by 
an officer, to whom she handed the satchel for examination, and 
who found the articles within it; that claimant told the officer she 
had taken with her from the United States everything in the satchel; 
that the jewels were subsequently seized, and two of her trunks 
detained; that the trunks were subsequently released. 

Claimant's counsel then moved to dismiss the information, or that 
the court direct a verdict in favor of claimant. 
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BROWN, District Judge (orally). This subject has been discussed 
in a very full manner, and in all its general bearings; but it seems 
to me that the disposal of this motion, having reference to the facts 
in this case alone, does not involve the subject as a whole, and that 
the decision of it might be gravely misunderstood. 

In my judgment the proper determination of the really mate- 
rial and important questions in the case depends upon the intent 
and the motive of the passenger; whether there has been inten- 
tional concealment or not; whether there is an intention to intro- 
duce merchandise in the guise of baggage and to evade the pay- 
ment of the duties wliich are known or believed to be chargeable 
upon the jewels or other property brought in as baggage. This 
case as presented here, as I understand it, eliminates that side of the 
question. The first count in the information alleges knowledge, 
intentional fraud, concealment; but that question is practically with- 
drawn. It was stated in the opening that no evidence would be 
given upon that subject. The other counts in the information do 
not allege anything whatever on the subject of knowledge that the 
goods were dutiable, or any intent to conceal, or to evade* the pay- 
ment of duties, or even the knowledge of the passenger that they 
were in fact dutiable. The answer avers in several places that they 
were not dutiable at all, or that the passenger believed them not 
to be dutiable; that there was no concealment in fact and no in- 
tent to conceal anything. The counts on which the forfeiture is 
based are counts resting upon the naked fact that some articles, 
which the custom-house authorities decided* to be dutiable, were 
not named in the baggage declaration (Exhibit 1) — upon the simple 
fact' that they were not mentioned there specifically. That is, that 
on an examination of the baggage of this person, they found in a 
valise articles which had not been mentioned to the collector, and 
by "mention" is meant had not been specifically mentioned. The 
articles are such as I should rule might come within the class of per- 
sonal effects. The answer alleges that they were not merchandise; 
were not designed to be bought and sold. There is no averment in 
either of the three last counts of the information that they were 
intended to be bought and sold, although they are called goods, 
wares and merchandise, and as such are said to have been found in 
the baggage. That is true. In a general sense everything that is 
capable of being bought and sold may be merchandise. TTie open- 
ing section of the title of the Revised Statutes pertaining to this 
subject recognizes this, and says they may be construed as mer- 
chandise. Whether they are or not specifically to be considered 
as merchandise depends upon the circumstances. I have no doubt 
that personal effects, not designed for sale, and not designed as 
presents, are not merchandise in the sense of the statutes relating 
to baggage; and those statutes are what we are considering here. 

Now the question submitted is, as I understand it, whether there 
shall be a forfeiture from the naked fact that certain articles were 
not specifically mentioned in a declaration like this, because they 
are adjudged afterwards on examination by the customs authorities 
to be dutiable. 
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As I haye said before, I should have no hesitation on that 8n1>- 
ject, provided there had been an entry, intended to be an entry 
as provided by the act of 1799, or as provided in sections 2799 and 
2802 of the Revised Statutes, and there had been nothing else to 
modify that action. I consider it abundantly settled, that where 
a statute imposes a duty upon a citizen, for the protection of the 
revenue, or for any other specific purpose, to do specific acts, and 
establishes penalties or forfeitures as a part of the consequences 
of not doing the required acts, the motive of the person incurring 
the penalty has nothing to do with it. Therefore in this case this 
penalty would be incurred, and the goods would be forfeited, pro- 
vided this were such an entry as was intended by the statute, and 
there had been nothing else to modify its effect 

These four sections of the Revised Statutes (secti<Mis 2799-2802), 
read by themselves, lead to hesitation and doubt as to precisely how 
they are to be construed and what they mean; but they are all 
taken from one section of the act of 1799, and if that act can be re- 
sorted to for their interpretation, or as a means of reconciling ap- 
parent opposition, there will be little difficulty. The difficulty I 
refer to is in the apparent inconsistency and incompatibility be- 
tween 2802 and 2801 as regards the consequences of the omission 
of an article in the entry. Section 2801 provides for an examina- 
tion of the baggage in the discretion of the collector and naval offi- 
cer by an inspector or surveyor to be appointed by them, who are 
required to make a return to the collector; and if, on 'an examina- 
tion by those officers, they shall find something which, in their opin- 
ion, should not be exempt from duty, that section requires that due 
entry shall be made and the duty paid; and that imports that such 
articles should not be forfeited, while section 2802 has no such ex- 
ception. The latter standing alone with 2799 would require, ab- 
solutely, that they should be forfeited. 

It seems to me, therefore, we are required to look at the procedure 
which has been adopted by the custom-house authorities to see 
what has been done in regard to personal baggage. If the customs 
authorities are acting in fact under section 2801, I think they are 
bound by it so far as it extends. On the other hand, if their pro- 
ceedings are for an entry under 2799, and the examination made 
is nothing more than such an examination as might be made to 
test the truth of the entry, 2801 has no application. The forfeiture 
would become absolute under section 2802 if there was any error, 
even if a mistake only, and no matter how honest. 

Under the Revised Statutes, as these four sections stand succeed- 
ing each other, there is a difficulty from the omission of what was 
said in the act of 1799, namely, that the procedure by examination 
was in lieu of the procedure by entry. Under the act of 1799 it is 
plain that the landing of baggage by permit was a landing of 
8X)ecific articles, and it is so stated. That is repeated in section 2801 
of the Revised Statutes — the permit is for landing such articles. 
That does not mean a general permit to land all baggage. If we 
look at the regulations of the treasury to see what is intended. 



Digitized by 



Google 



360 105 FEDERAL REPORTER. 

the doubt is not altogether cleared, np. For nearly 100 years after 
the Bevised Statutes were passed, the regulations of the treasury, 
like the statutes, recognized tiiat there were two modes of entry of 
passengers' baggage — one by regular entry, the other by an exam- 
ination in the form provided for. That was expressly repeated in 
the regulations so late as 1884. I do not find it in those of 1892 
or 1893. In the regulations of 1893 there seems to have been con- 
templated the use, to some extent, at least, of both these procedures 
conjoined. It is stated that no goods shall be allowed to pass — 
no baggage — ^without entry, and still further, that none shall be 
passed without examination. At the same time, the kind of entry 
that is required and the statements to be made are provided for 
to some extent by the forms, which it is stated in the regulations 
would be furnished, and one of which was used in this case and is 
here (Exhibit 1). Now, it is my judgment that this form of dec- 
laration was intended as a waiver, upon the x>art of the depart- 
ment, of the particular enumeration of the contents which it was 
provided by section 2799 and by the act of 1799 should be given. 
Section 2802 must be construed in connection with section 2799, to 
which it relates, and the forfeiture pronounced by 2802 must be re- 
ferred to the failure to particularize in accordance with the par- 
ticularization required by 2799. 

The forfeiture of articles together with treble their value, as I 
said before, is a very severe punishment for a mere mistake. Much 
less complaint may be made of it, where the omission to mention 
is the result of design, through any concealment or intent to de- 
fraud the revenue. Now it seems to me the intention of 2799, like 
that of the act of 1799, the same words being used, was to require 
the passenger to enumerate, or, in the language of the act, to par- 
ticularize the contents of the baggage, in that way calling the at- 
tention of the collector to the contents to enable him to say whether 
these particular designated articles were dutiable or not. That is 
the professed object of the section as it was in the law of 1799, so 
that on an inspection of that particular statement of contents the 
collector could note what was dutiable and what not. Then nat- 
urally comes the consequence that where all nondutiable articles 
are mentioned, and some other dutiable article has not been men- 
tioned to the collector, the presumption of intent to cheat is so 
strong that the statute makes the omission conclusive and forfeits 
that article with triple its value. That is a fair and reasonable 
explanation of the severe penalty imposed by section 2802. Whether 
this is the reason of this severe penalty or not, there is no doubt 
that the forfeiture under section 2802 depends on such a nonmen- 
tion of the particular article, as is required by the particularization 
of contents under section 2799. So that if the declaration or entry 
that the passenger is called upon by the customs officers to make 
is not of the kind contemplated by section 2799, and particularly 
if the passengers are in any way led by them not to make such a 
particularization, the entry made cannot be said to be the entry 
to' which 2802 refers. Otherwise the effect would be that the pas- 
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senger would be really misled, and then advantage taken of the 
omission of the particularization which the statute required, but 
which the department waived. 

Now what the department has done is, as I have said before, to 
establish a erystem for the very rapid examination of every piece 
of baggage that comes here; to release nothing without being ex- 
amined and being marked "Passed," together with the responsibility 
of the officer, with a provision for the payment of duties upon such 
articles as are, on examination, found dutiable; upon an entry which 
is called "informal" in the regulations, for articles not exceeding 
1500 in value; other articles to go to the custom house, and to be de- 
tained for that purpose. That, it is evident, is a different thing 
from a mere special examination of particular baggage or of a 
trunk which for any reason the officers may have cause to examine. 
It is evidently a part of the mode of disposing of the passenger's 
baggage as it arrives, and I must say it seems to me to be pre- 
cisely such as 2801 contemplates. 

So that, when 2801 is followed, it is a procedure by which I think 
the government should be bound throughout; and if you take that in 
connection with the department's own voluntary variation of the 
requirements of 2799 in respect to the particular mention of specific 
articles, it seems to me very important, and ought to be considered 
as decisive upon the question whether the government was proceed- 
ing, in landing these goods and collecting duties, if they were du- 
tiable, under section 2801,' rather than through a mere entry under 
section 2799, with the consequent right of forfeiture of nonmen- 
tioned articles under section 2802. 

Therefore my conclusion on that subject is, that in cases free 
from fraud or intentional concealment in a passenger's baggage 
of articles which belong to the class of personal effects or wearing 
apparel, the forfeiture should not be imposed under the method of 
procedure which the government is acting on, and which is shown 
to have been acted on in this case, for the reason that section 2801 
applies and requires the allowance of the payment of duties instead 
of forfeiture. I should add that I regard this as having no appli- 
cation to articles which are not within the class of personal or wear- 
ing apparel, or implements of trade. It is strictly confined to articles 
which are within the general description of baggage^ such as cloth- 
ing or articles of personal adornment, or personal effects, whatever 
they may be, as usually recognized. 

Under this distinction all the cases cited by both sides are inap' 
plicable. . All of them without exception have been cases in whidi 
there was endeavor to substitute merchandise in the ordinary sense 
of that word — goods designed for sale in the market — ^for personal 
baggage, and to bring them in free as baggage; they were evident 
frauds or concealment of some sort. 

I shall rule, therefore, that articles belonging to the class of person- 
al baggage, or personal effects, although they may be dutiable under 
the ruling of the collector by reason of their amount, are not to be 
forfeited under the present practice of the department, unless there 
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is some concealment or fraud which brings them within some other 
provision of the Revised Statutes than 2802. 

Unless some further evidence that is competent is desired to be 
given on the question of fraud or intentional concealment I shall 
grant this motion. If the government desires to give any further 
evidence on that subject, or to go to the jury on these points, I will 
deny the motion for that purpose. 

After calling one further witness, the government rested its case. 
Claimant's counsel then renewed his motion to dismiss the informa- 
tion; and the assistant district attorney moved the court to find, as 
matter of law, that probable cause had been shown for the prosecu- 
tion for forfeiture, under three counts. After discussion, the court 
ruled that the circumstances were such as to furnish probable cause 
of intended concealment, if no explanation were supplied. Mr. 
Smith then opened the case for claimant, and offered testimony tend- 
ing to show that the jewelry had not been purchased abroad; and 
also as to the value of the articles, and that there had been no con- 
cealment of same from the officers. 

BROWN, District Judge (charging jury). After the very consider- 
able discussion, gentlemen, that has been had in this case yesterday 
and the day before, most of which you heard, it seems to me not im- 
portant to dwell upon the evidence at any great length. 

I have thought it incumbent upon me, under the request of the 
government, to rule that there was probable cause to submit the ques- 
tion to you whether the introduction of this jewelry in the way state- 
ed, considering its very large amount and the very natural suspicions 
which would arise, had been explained to your satisfaction in such 
a way as to lead you to believe that the claim of Mrs. Dodge, as she 
has stated it to you, is substantially correct; or whether it was only 
another of those tricks and fraudulent schemes by which, from time 
to time, as we all know, i)erson8 are endeavoring to introduce goods 
into the country for the purpose of sale, and to deprive the United 
States of the proper duties upon them. 

In the first part of the discussion, I was under the impression that 
no question was made upon the latter point, and that in withdrawing 
from consideration the first count in the information the government 
did not intend to present that question to you; being under the im- 
pression in that regard that by the subsequent facts ascertained by 
the government, as I assume, they were sufficiently satisfied not to do 
that. The waiver, however, of the district attorney did not go to 
that extent. On the motion made last evening, to direct, or to find, 
under section 21 of the administrative act, June 10, 1890 (26 Stat. 
140), that there was probable cause for the course of the officers, as 
things appeared on arrival at the dock, that act throwing, under 
such circumstances, the burden of proof or of explanation upon the 
claimant, with some hesitation I have concluded that it was my duty 
to find, as that section requires the court to pass upon that subject, 
that there was, prima facie, probable cause at that time; that it was 
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a case which called for explanation, and in one aspect called loudly 
for explanation; and where that is the case, probable cause exists. 
The circumstances, as thej appear in evidence thus far, disclose that 
a person not of anj known standing, and not known to be of great 
wealth, had a large amount of jewelry other than this, which she was 
carrying, claimed by her to be old, which she had taken out and 
brought back again; and having in addition to that other articles, 
such as shown to you here, which have been seized, of. very great 
value, and apparently out of all proportion to anything in the cir- 
cumstances of the passenger, and therefore open to the very gravest 
suspicion. I should regard the oflScers of the customs as very derelict 
in their duty if they had not looked upon a claim of that kind at the 
start with very grave suspicion. If a free hand were left for the 
introduction of jewelry for sale in that manner, you can perceive that 
dealers in je.wels would stand very little chance of a fair competition 
in trade in New York. 

I therefore felt it my duty, under the provisions of the adminis- 
trative act, which had not been called to the attention of the court 
before, to find that there was a doubt fairly presented by the case as 
it stood originally, without explanation (and so far as had appeared 
on the stand here nothing in the shape of proof had been put ^ in on 
the claimant's side), that required the matter to be more fully ex- 
plained to you. You have heard Mrs. Dodge's explanation; and 
now the substantial question, as I view it, is whether this importation 
was a trick and a ruse to bring in merchaindise for sale, or whether 
the things brought here were bona fide articles of personal baggage, 
or personal effects, which possibly may be dutiable, because they 
were in excess of the amount of such kind of things which the law 
allows to come in free of duty, but which nevertheless were of the 
class of personal baggage and personal effects in truth and in reality; 
and whether there was any such fraud as an attempt to introduce 
merchandise into the market under the guise of baggage. The sub- 
stance of the declaration (Exhibit 1) is that there was not. To that 
point, Mrs. Dodge's attention was clearly drawn in the declaration 
submitted to her. She was not asked for an enumeration of articles, 
but she is distinctly warned as to goods intended for sale. The 
declaration says that her baggage "contains only such wearing ap- 
parel and personal effects, and include only such articles as are of 
use in and necessary and appropriate for the immediate purpose of 
the journey and present comfort and convenience of myself and of 
my (blank), and are not articles intended for other persons or for 
sale." 

Now, as I said before, I consider the substantial question for you, 
and which by my ruling of yesterday I required should be submitted 
to you, is whether that is substantially true or not. If from all the 
circumstances you have heard you believe this is only a trick and 
device to get merchandise imported for sale, then this is not per- 
sonal effects or personal baggage, but is merchandise; and there are 
at least two counts in this information which are sufficient to war- 
rant a confiscation and forfeiture of these goods if you find that they 
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are merchandise. A general baggage permit such as is in proof, 
authorizes the landing of baggage and articles that belong to the 
class of personal effects. It does not warrant the landing of mer- 
chandise — that is to sa jf in the sense of goods for sale. This has been 
repeatedly held; and although landing without a permit in such a 
case may be a technicality in form, it is good enough to serve the 
purposes of the government, if there is fraud and an intention to 
introduce merchandise under the guise of personal effects or baggage. 

Now, on that point, perhaps I do not need to say very much, and 
yet as there has been no summing up in the case it is perhaps my 
duty to say a word to you that might otherwise be wholly unneces- 
sary. It is necessary that juries should be cautious on this subject 
as well as the officers of the government, because the amount capable 
of being saved in duties is so great, the injury to honest merchants is 
so great, that there ought to be very great care not to permit any 
kind of tricks or devices by which merchandise can be introduced 
under the guise of baggage. You heard Mrs. Dodge's story. The 
circumstances which have been drawn from her may in one view tend 
to detract s(Hnewhat from the confidence you might place in her, jet 
on the main point, so far as respects the probabilities of the case, 
they may perhaps make equally strong or stronger for her. If this 
was a device of persons who were aiming to introduce jewelry for 
the purposes of sale, to make a quick turn and make ten or fifteen 
thousand dollars by saving duties due to the government, and getting 
the goods imported free in this way if they could, they would not 
naturally take the course which the evidence shows was taken in this 
case. Ordinarily the whole proceedings in such a transaction are 
kept secret, covered and concealed. Persons who are employed in 
it do not generally make a show and display of what they are getting. 
They do not expose such goods even to the risks of loss which such 
a course involves. You have heard not only the testimony of Mrs. 
Dodge that these presents were given to her, but there are other 
circumstances that go to substantiate that. The evidence that this 
was worn in Paris is undoubted. It is evident from the testimony 
that one of the weaknesses of this woman was her fondness for 
jewelry, the fondness for its display is shown in her testimony. For 
it apparently she was willing to sacrifice everything. Was she deal- 
ing in jewelry as a dealer, or was it her fondness for jewelry and dis- 
play which explains her transactions? I will not say any more upon 
that point. There is no serious attack upon that. 

I ruled yesterday that in cases free from fraud no forfeiture would 
be incurred where the government is proceeding by examination 
under section 2801, as I understand was done in this case. They are 
authorized to make that forfeiture in cases of fraudulent pretenses 
where the articles do not belong to the class of personal effects or 
personal baggage. These articles, in my judgment, are dutiable. 
The officers claim that they are. The case involves that question. I 
should rule, for the purposes of this trial, that theses articles are duti- 
able if you find that they are excessive in amount. If you find that 
these articles were bona fide presents to the claimant, Mrs. Dodge, 
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and that she held them as such, then they belong to the class of per- 
sonal baggage, or personal effects^ and there was no such fraud as 
warrants a forfeiture for landing without a permit It is the duty 
of the goyemment, in such cases, where they are free from fraud, 
and the government is proceeding under section 2801, to assess and 
receive the duties instead of forfeiting dutiable baggage. The value 
of the articles was large. If you find that th^ey were excessive in 
amount, they were dutiable. That, however, does not warrant a con- 
fiscation of them if there was no such fraud as I have spoken of. I 
can easily imagine that it may be your judgment that they were very 
much too great in value to pass as things which were appropriate or 
necessary for a journey from Paris to New York, "riie question 
therefore as I said at the outset, is whether this is a false pretext, 
or whether her story is substantially true. 

I do not think slight differences in detail in regard to some of the 
articles in the account given by the officers here and the story of Mrs. 
Dodge as to their conversations on the dock are very material, except 
in BO far as affects this main question. It is very easy in a consider- 
able conversation, where there are different articles, that as to some 
of them the statements made are i)erf ectly correct, while as to some 
others they are not strictly correct. There is abundant opportunity 
for misrecoUection or misunderstanding of what is intended. As 
an illustration of that I might mention that this morning, in looking 
over one of the papers in coming down, my eye lighted on a reference 
to this case and a reference, in a short paragraph, to Mrs. Dodge's 
testimony. There was not on^ thing — scarcely one thing — in the 
narrative of Mrs. Dodge's testimony that was not stated directly 
opposite to what her testimony was. The reporter did not intend it. 
He did not intend to make a misstatement. He did not hear cor- 
rectly. There was preoccupation of mind; he had got one thing in 
place of another, so that the result of it was that it was quite wrong. 

Now in this case there was a large amount of jewelry that was 
taken by Mrs. Dodge, as she says, abroad. The custom house of- 
ficers subsequently returned it on that ground. Taking the articles 
in bulk, a great proportion of them had been taken abroad and 
brought back again. Of the pieces seized, her own rose diamonds 
had entered into the manufacture of two of them. She had taken 
them abroad, and they were made up for her there. It is easy to 
misapprehend what the witness has referred to in parts of the conver- 
sation. The differences do not necessarily import that there is any 
intentionally false statement on either side. 

Unless I am requested to state something more I shall leave the 
main question with you in the form I have stated. If t^ese things 
were brought in here in good faith as things that were hers by right 
and part of her personal effects, and in accordance with the story in 
substance as she has stated it, then there should be no forfeiture 
upon the last three counts of this information, 

Mr. SMITH: I ask your honor to inform the jury, so that there 
shall be no misunderstanding about it, that a verdict in favor of the 
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claimant in this case is not going to in any way do away with any 
right of the United States to duties on these goods, and that that 
question will be settled in a separate and different proceeding; that 
the government after this case is over will have a lien on these goods 
for whatever lawful duties it is entitled to recover. 

THE COUBT: Yes; that is correct, gentl«nen. 

The jury, after remaining out for 35 minutes, rendered a verdict for the 
claimant 



BURROUGH V. ABEL. 

(Circuit Court, B. D. Pennsylvania. December 17* 1900.) 

No. 10, October Term, 1897. 

Ihtbrnal Revbnub— Recovery op Taxes Paid— Interest. 

Where there was such delay in the prosecution of a claim for the repay- 
ment of internal revenue taxes alleged to have been iUegally exacted by 
the collector that nearly 80 years elapsed before action was brought there- 
on, the plaintllT will not be allowed interest during such time, but he is 
entitled to interest on the principal recovered from the time the suit was 
commenced. 

Case Stated. Action to recover internal revenue taxes alleged to 
have been illegally exacted. 
For former opinion, see 100 Fed! 66. 

T. W. Neill and D. W. Sellers, for plaintiff. 
James B. Holland, for defendant 

J. B. Mcpherson, District Jndge. The parties having agreed 
npon an estimate of the quantity of distilled spirits that were actual- 
ly in the bonded warehouse on July 20, 1868, it now appears that the 
sum paid by the plain tiif upon sa much of the spirits as had then 
been lost by evaporation and leakage was |12,473.65. For this sum, 
therefore, as principal, the plaintiff is entitled to judgment Is he 
also entitled to interest? Certainly not during the whole period, as 
I think, because of the long delay in the prosecution of the claim 
(Redfleld v. Iron Co., 110 TJ. S. 174, 3 Sup. Ct 570, 28 L. Ed. 109; 
Same v. Bartels, 139 U. S. 694, 11 Sup. Ct. 683, 35 L. Ed. 310); but 
I think an allowance is proper from October 28, 1897, the day when 
this action was begun, and accordingly that sum, namely, |2,347.08, 
should be added to the principal amount, making a total of |14,- 
820.73, for which amount the clerk is directed to enter judfonent. 
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PENNSYLVANIA CO. FOR INSURANCES ON LIVES AND GRANTING 
ANNUITIES V. McCLAIN, Collector. 

(Circuit Court, B. D. Pennsylvania. December 17, 1900.) 

No. 45, April Sessions, 1900. 

L INTBBN4L ReVENUB— LeGACT TaXES— CONSTRUCTION OF WaR REVENUE ACT. 

Section 29 of the war revenue act of 1898, which imposes a tax upon 
"any legacies or distributive shares arising from personal property, 
* * * passing after the passage of this act from any person possessed 
of such property, either by will or by the intestate laws of any state or 
territory," applies only to the estates of persons dying after the passage 
of the act. A trustee who at the time of the passage of the act held per- 
sonal property upon a testamentary trust, to be distributed at a future 
date between the then surviving members of a class of legatees named by 
the testator, is not a "person possessed" of such property, within the 
meaning of the statute, so as to render it subject to the tax when it passes 
from him to the distributees. 
2. Same— Recovery op Taxes Paid— Interest. 

One from whom internal revenue taxes have been illegally exacted, and 
who pays the same under threats of distraint, and acts promptly in prose- 
cuting his claim for their recovery, is entitled to recover interest from the 
time of their payment. 

Action to Recover Internal Eevenue Taxes Pai(L On demurrer to 
declaration. 

John O. Johnson, for plaintiff. 

James B. Holland, U. IS. Atty., for defendant. 

J, B. Mcpherson, District Judge. This is an action to recover 
back a sum of money collected from the plaintiff under the follow- 
ing circumstances: The residuary clause of the will of Isaiah V. 
Williamson, who died in 1889 in the city of Philadelphia, directed 
his executors to transfer to the plaintiff the residue of the estate, to 
be held for accumulation during 10 years after his death, and at the 
end of that period to be divided among such of his grandnephews and 
grandnieces as might then be living. In April, 1899, the trustee 
filed its account in the orphans' court of Philadelphia county, and 
the whole of the balance appearing thereon, which amounted to near- 
ly 16,000,000, without any deduction for legacy tax that might be due 
.to the United States, was distributed among the i)ersons described in 
the residuary clause of the will. After the distribution had been 
made, the defendant, who is the collector of internal revenue for this 
district, demanded a legacy tax, under section 29 of the war revenue 
act of 1898, and, upon the refusal of the plaintiff to pay, was, on 
April 17, 1900, about to collect the tax and a penalty of 5 per cent by 
distress, wh^n payment was made under protest. The sum thus paid 
was 1280,021.33, but as the tax had been wrongly assessed accord- 
ing to a rate determined by the value of the whole estate, and not 
by the value of each legacy (Knowlton v. Moore^ 178 U. S. 41, 20 Sup. 
Ot. 747, 44 L. Ed. 969), the defendant on June 29, 1900, repaid the 
sum of 194,660.07. The amount in controversy, therefore, is f 185,- 
361.26, with interest from April 17, 1900, and the sum of {1,151.69, 
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being the interest upon |94,660.07 from April 17th until the day 
when it was repaid. 

The question for decision is this: Does section 29 of the act of 
June 13, 1898, impose any tax upon the estate of a person who died 
before the act was passed? The section is as follows: 

•Tbat any person or persons having In charge or trust as administrators, 
executors, or trustees, any legacies or distributlTe shares arising from per- 
sonal property, where the whole amount of such personal property as aforesaid 
shall exceed the sum of ten thoasand dollars in actual value, passing, after the 
passage of this act, from any person possessed of such property, either by will 
or by the intestate laws of any state or territory, or any personal property 
or interest therein, transferred by deed, grant, bargain, sale or gift, made or 
intended to take effect In possession or enjoyment after the death of the 
grantor or bargainer, to any person or persons, or to any body or bodies, pol- 
itic or corporate, in trust or otherwise, shall be, and hereby are, made subject 
to a duty or tax, to be paid to the United States. • ♦ ♦" 

It will be observed that this section lays a tax upon such legacy or 
distributive share as may arise from personal property that may 
pas3 after the passage of this act from any person possessed of such 
property to any pei'son or body politic or corporate, in trust or other- 
wise, by will or by the intestate laws. The tax is laid upon certain 
legacies or distributive shares; not upon all legacies or shares, but 
only upon such as pass after the passage of the act. But, in ordi- 
nary speech, a legacy or distributive share (both words necessarily 
implying an antecedent death) passes inmiediately upon the death of 
the testator or intestate; and unless, therefore, other language in 
the section indicates that some other time is in contemplation, the 
conclusion would be inevitable that the act only faxes legacies or 
shares passing from persons who died after June 13, 1898. Let us 
look, then, at the rest of the section, in order to discover, if possible, 
the legislative intention upon this subject. The legacy or share, we 
further observe, is described as "arising from personal property"; 
and if it is the "property" that passes, and not the legacy or share, 
the passing must still be after the passage of the act. The method 
of passing is directly described, namely, "either by will or by the in- 
testate laws of any state or territory," and this also necessarily im- 
plies that the person from whom the property is to pass must die be- 
fore the passing can take place. Therefore, as the passing of the 
property or of the legacy or share must be after the passage of the 
act, so must be the death. It follows inevitably, as I think, that the 
"person possessed," from whom the property is to jmss, must die 
after the passage of the act, and that the passing must be by his will 
or by the operation of the intestate laws. 

It is at this point that we encounter the argument of the govern- 
ment. Its right to the tax must depend upon the construction to be 
placed upon the phrase "from any person possessed of such property." 
If, as I believe, this phrase refers to the testator or the person dying 
intestate, clearly there was no claim to the tax now in dispute, be- 
cause Mr. Williamson died before the passage of the act, possessed 
at the time of his death of the personal property fnan which the lega- 
cies arose, and the property passed by his will to a body corporate. 
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to be held in trust, and this occnrred several years before the statute 
took effect. The government's argument, therefore, is that the 
words "any person possessed of such property," in their application 
to the facts of the present case, mean the trustee to whom the 
residuary estate was directed to be paid; <hat the trustee is the per- 
son from whom the property is to pass; and that the property did 
not thus pass until the period for accumulation had come to an end, 
because only then could it be known to wh(Hn the legacies should be 
paid. The argument concedes that the l^acies would not have been 
taxed by the section, if they had been vested, but asserts the right to 
tax because they were contingent when the act was passed, and did 
not vest until the end of the period of accumulation in 1899. 

I have already given some reasons for declining to admit the cor- 
rectness of this construction. It seems to me quite clear that the 
words do not bear the meaning contended for by the government, 
and that the section does not tax any legacy or distributive share un- 
less the testator or intestate died after the passage of the act. This, 
I think, is the ordinary and natural meaning of the words employed; 
and, in accordance with well-known principles of statutory interpre- 
tation, such meaning should prevail. It is only by what I cannot 
help but regard as a strained and difficult construction that the 
phrase in question, "person possessed," can be made to include such 
a person as the present plaintiff. The manner in which the personal 
property is to pass from "the person possessed of such property" is 
either by "will or by the intestate laws of any state or territory." 
Certainly, as we ordinarily use these words, when we speak of prop- 
erty passing from a person possessed thereof by will or by the in- 
testate laws, we mean by his own will, or by the immediate operation 
of the intestate laws at the time of his death. But, if the govern- 
ment's argument be sound, this cannot be the meaning here. That 
argument requires us to say that "the person possessed" here is the 
trustee, but nevertheless the property is to pass, not by his own will, 
but by the will of the creator of the trust. This is a conceivable, 
although surely not a natural, construction; but by what process of 
interpretation can a similar meaning be put into the phrase "by the 
intestate laws of any state or territory"? Their operation is imme- 
diate upon the death of the owner, and it is a contradiction in terms 
to speak of personal proi)erty x>assing by the intestate laws from an 
executor or testamentary trustee. When, therefore, the act speaks 
of personal property "passing after the passage of this act from any 
person possessed of such property * * * by the intestate laws of 
any state * * * to any person * * * in trust or otherwise," 
it could only have meant such passing upon a death occurring after 
the date of the act. And this, of course, would leave untaxed the 
personal property of intestates who had died before the act was 
passed. If this is true concerning intestates, is it reasonable to sup- 
pose that testators are dealt with differently in the same sentence, 
and without a word to indicate that a different treatment is pro- 
posed? But, upon the government's construction, as soon as we 
say "passing by will" we have this curious difference: The **person 
105 F.— 24 
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possessed" now includes not only the testator himself, but also his 
trustee, but ^^by will" never means the will of the "person possessed," 
if such person is a trustee, although the act is speaking of property 
passing by will from such person. 

It is also to be observed that the act contemplates the jmssing of 
the property from the '^person possessed" to some other person "in 
trust or otherwise." Certainly, as it seems to me, these are unusual 
words to use, if the "person possessed" is a trustee, to whom the 
property has already passed in trust; for the words "passing ♦ ♦ ♦ 
in trust," in their ordinary and natural meaning, refer to a trust 
created by the "person possessed," and if such person is already a 
trustee he cannot do more than transmit the property under the trust 
that has been imposed upon it by the original possessor. And, when 
it is further noticed that the property is to pass **by will ♦ ♦ ♦ 
in trust," it is reasonably certain that property in the hands of a 
trustee, who could not transmit it by will, could not have been in the 
legislative mind. 

Moreover, looking at the remainder of the section, which taxes 
"any personal property or interest therein transferred by deed, sale 
or gift, intended to tfiie effect in possession or enjoyment after the 
death of the grantor or bargainer," it is beyond dispute that this 
points distinctly to a death after the passage of the act; for it can- 
not be supposed that the statute was intended to have a retroactive 
effect, and to tax all such transactions, however remote they may 
have been in point of time. It is very unlikely, I think, that this 
part of the section applies only to a death occurring after the passage 
of the act, while the earlier portion of the same sentence is to be so 
construed as to apply to cases where property passes from the 
testator or intestate before the passage of the act, as well as after- 
wards. 

I think enough has been said to show that, while "the exact mean- 
ing of the statute is not free from perplexity" (to use the language 
of Mr. Justice White in Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 
747, 44 L. Ed. 969), it is only after resolving every doubt in favor of 
the government that the sense contended for can be read into the 
act; and even then the construction is strained and unnatural. This 
being so, I think the government's contention should not prevail, 
upon the well-understood principle of taxation, — that a doubtful tax 
does not exist. Before the property of a citizen can be taken under 
the exercise of Ihe taxing power, it is necessary that the statute be 
clear and unambiguous, so that there may be no doubt about the 
intention of the state to take the property of the citizen for public 
purposes. As I have attempted to show, and as I think must be con- 
ceded, the section under consideration certainly cannot be said to ex- 
press clearly the meaning for which the government argues, while the 
opposite construction seems to give a much more natural and rea- 
sonable meaning to the words. 

Without prolonging the discussion, I am therefore of opinion that 
section 29 was only intended to apply to the estates of persons dying 
after the act was passed, and accordingly the demurrer must be over- 
ruled. 
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As there is no dispute about the facts, I suppose the government 
expects this decision to be the end of the controversy in this court. 
In that event, the remaining question is whether the plaintiff is en- 
titled to interest. Upon this point I entertain no doubt The money 
was exacted under the threat of exercising the government's power 
to distrain, and having been thus exacted without lawful right, and 
the plaintiff having acted promptly in prosecuting its claim, it seems 
indisputable that the ordinary compensation for being dejM^ved of the 
money should be awarded. Erskine v. Van Arsdale, 15 Wall. 75, 21 
L. Ed. 63. 

Judgment may be entered for the sum of 1185,361.26, with interest 
from April 17, 1900, to December i7, 1900, being |7,414.45, and for 
the additional sum of |1,151.69, making a total of {193^927.40. 



UNITED STATES v. OGDBN. 

(District Court, E. D. PennBylyania. December 15. 1900.) 

Nob. 25, 37. 

t Criminal Law—Motions for New Trial— Testimony op Jurors. 

On a motion for a new trial on the ground that jurors were prejudiced 
by a newspaper article published during the trial, it is competent for 
Jurors to testify as to the fact of their seeing or reading the article, but 
not as to its effect upon their minds. 

2l Same— Grounds for New Trial— Prejudice of Jurors bt Newspaper 
Article. 

A defendant convicted in a criminal case is entitled to a new trial where 
It is shown that some of the jurors read an article published in a news- 
paper before the case was submitted to the Jury, which declared the de- 
fendant guilty, and contained many prejudicial statements and charges 
against him which would not have been admissible in evidence, besides 
commenting upon his failure to testify Idi his own behalf. 

On Motion for New Trial. 

James B. Holland and Wm. M. Stewart, Jr., for the United States. 
Dimner Beeber, for defendant. 

J. B. Mcpherson, District Judge. The testimony taken in sup- 
port of this motion shows that, aiter the evidence and the argu- 
ments of counsel had been heard, and while the jury were awaiting 
the charge of the court, the following article from the North Amer- 
ican, a newspaper published in the city of Philadelphia, was read 
by one of the jurors; that two other jurors read the displayed head- 
lines, and that the article was to some extent spoken of in the jury 
room while the verdict was being considered: 

"Oleo Dealer Ogden's Boasted PuU of No Avail. Long Protected Man on 

Trial in Federal Court 
"Prosecuted for Eleven Offenses by The North American and Butter Associa- 
* tlon After State Officials FaU. 

"Protection for David S. Ogden, the Ridge avenue oleo dealer, is apparently a 
thing of the past. After long dodging the law, he was brought to trial yes- 
terday in the United States district court. A prospect of Jail looms up. 

"At his store, 2417 Ridge avenue, Ogden used to seU oleomargarine by the 
ton. He relied upon the state authorities to protect him in his illegal business. 
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and frankly admitted that he stood high in fayor. By this arrangement he 
prospered at the expense of the defrauded public until the North American 
last April began its crusade against the bogus butter swindlers and their 
official allies. 

"When Farmer Joseph G. Sharpless, of Chester county, wrote to the dairy 
and food authorities directing attention to Ogden's oleo trade, Secretary of 
Agriculture John Hamilton sent a reply to the effect that the injectors of the 
department, after an investigation, had been unable to find oleo In the store. 
Agents of the North American and the Pure Butter Protective Association 
had no trouble in finding it, however, and they promptly caused Ogden's 
arrest under the federal law for selling the stuff in packages not properly 
stamped. The show window of the Ridge avenue establishment was at that 
time heaped up with oleo» In the same manner It had b«^n djanlayed there for 
months. 

"Ogden Skipped His Bail. 

"Ogden was to have been tried in May, but he skipped his bail, fearing im- 
prisonment Some time later he surrendered himself, and his bail was in- 
creased from $1,000 to $2,500. Since then his case has been on the trial list 

"The protectors upon whom Ogden had counted to save him kept in the 
background when he was brought into the federal court yesterday. With the 
evidence prepared by Luther S. Kauffman, counsel for the North American 
and the Pure Butter Protective Association, United States District Attorney 
James B. Holland conducted the prosecution. It was Mr. Holland's first 
oleo case since assuming office, and he pressed it vigorously. Ogden was 
defended by ex-Superior Court Judge Dimner Beeber. A number of prominent 
oleo dealers were among the spectators at the trial. 

"Ogden's defense threw a lime light upon the shortcomings of the state 
dairy and food authorities. 

" *Why, this man hasn't tried to deceive any one,' declared ex-Judge Beeber, 
in his address to the Jury. 'The evidence has shown that Mr. Ogden has 
been selling oleo openly and above board. He came to the government, and 
paid his tax to sell oleo. If that's so, whom did he try to conceal It from? 
Why, nobody.' 

"State's Pretensions Shattered. 

"Whatever pretended excuse the state authorities had for ignoring Ogden's 
case was shattered by yesterday's proceedings. One of the state dairy and 
food commission's prosecuting attorneys was a spectator at the trials and 
beard several witnesses swear that they had purchased oleo as butter at 
Ogden's store. With knowledge of such direct evidence of violation of the 
state law, the dairy and food commission can no longer delay a separate pros- 
ecution of Ogden, except in outright defiance of du^. 

"As with all the oleo cases pushed to trial by the North American, the evi- 
dence against Ogden was strong and convincing. Five agents employed by 
this paper and the Pure Butter Protective Association testified to the pur- 
chases of oleo on eleven occasions ranging from March 6, 1889, to April 12, 
1900. The first four times the oleo was bought in packages not stamped in 
any way. Twice it was secured in wrappers marked 'Butterine,' whereas the 
law requires the word 'Oleomargarine.' The other five times the wrappers 
WBre properly stamped, but the corner of the paper was folded in a flap over 
the printing, to conceal it, thus making a violation of the law. 

"A description of Ogden's window filled with oleo was given by George 
Eldridge, the agent who supervised all the purchases. He told how the golden 
yellow packages were arrangred In three* piles, bearing placards as follows: 
•Gloverdale. Extra Fine. 20 Cents;' 'Farmers' Dairy. Gilt-Edge. 25 cents;' 
and 'Darlington Butter. Extra Fine. 20 cents.' 

" 'Those names were enough to make the purchaser think he was right on 
the farm/ exclaimed District Attorney Holland. 

•'Ogden Did Not TesUfy. 
"Ogden did not venture on the stand in his own defense. One point of his 
attorney's contention was that Ogden was not the proprietor of the oleo 
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store, which was conducted under the name of the 'Ridge Arenne Beef Com- 
pany/ To meet this, George Kkkland, employed by the North American, tes- 
tified that Ogden had told him he owned the place. Chief Clerk MilUgan, of 
the Internal revenue office, said that Ogden had paid the United States tax in 
the name of the *Ridge .Avenue Beef Company. David S. Ogden, Manager.' 
It was plainly shown that the company name was only a cover. 

"Another argument of Mr. Beeber was that there was no violation of the 
law in turning a comer of the wrapper In oleo to conceal the required stamp. 
District Attorney Holland thereupon read from the internal revenue regula- 
tions that packages of oleo must bear a brand *so placed as to be plainly 
visible to the purchaser at the time of delivery to him.' 
. '*Judge McFherson wiU deliver his charge to the Jury this morning." 

I need hardly say that the publishing of such comments dnring the 
course of the trial was a flagrant impropriety. If the printed words 
had been spoken to a juror, or if they had been contained in a let- 
ter addressed to him, an offense punishable by flne and imprison- 
ment would have been committed; and it is little less blamable 
to take the not improbable chance of reaching the juror's mind by 
the method of publication in a widely-read journal. It is greatly 
to be deplored that a practice, of which we see too many examples, 
should exist, and that persons accused of crune should be put on 
trial in the columns of the newspapers, and should be declared to 
be guilty and denounced as criminals before there has been a care- 
ful and impartial trial in the proper and lawful tribunal. A report 
of facts is one thing, and due allowance should be made for the diffi- 
culties and inevitable disadvantages under which the reporter does 
what is often most excellent work; but after the facts have been 
ascertained as fully as possible, and laid before the public, it is 
manifestly unfair to the defendant to assume that no more evidence 
can be produced, or to draw hasty conclusions from such facts as 
are known without the safeguard of a public trial and a careful 
scrutiny of the evidence, and thereupon to declare the defendant 
guilty before a full and lawful investigation has been had. More- 
over, such conduct is likely to make the administration of justice 
more difficult. Every one knows the frequent delay and trouble 
in obtaining an unbiased jury to try a case that has received this 
kind of treatment in the daily press, and the case in hand adds 
one more to the list of verdicts that the courts have felt obliged to 
set aside for the same reason. That a second trial of this, defend- 
ant must be had is wholly due to the ill-timed zeal for conviction 
displayed by the article in question. ^- 

In the celebrated Hat Trimmings Case (O. C.) 49 Fed. 32, Judge 
Acheson set aside a verdict in favor of the government for a similar 
reason. There, articles not unlike in tone to the article now under 
consideration appeared in several newspapers of general circula- 
tion published in Philadelphia; and, although there was no proof 
that these newspapers had been read by the jurors, Judge Acheson 
declared it to be incredible that they had not been read, and upon this 
assumption decided without hesitation that an improper influence 
had thus been brought to bear to obtain a verdict. Here there is 
positlre proof that the article was read, if the jurors were compe- 
tent witnesses upon this subject. Objection to their testimony was 
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made by the government on the well-known ground that jurors are 
ordinarily not permitted to impeach their own verdict. But there 
is no doubt of their competency to testify to the mere fact of hav- 
ing read or seen the newsimper (Mattox v. U* S., 146 TJ. S. 149, 13 
Sup. Ct. 50, 36 L. Ed. 917), although they could not be permitted 
to testify that the article had or had not influenced their minds. 
This is an inference which the court is to draw in each partiOilar 
case, and it will be a more or less probable inference according to 
the character of the comments complained of. 

The character of the comments now in controversy is so clearly 
prejudicial to the defendant that I need spend but little time upon 
that proposition. The article declares the defendant to have been 
a fugitive from justice, and to have long dodged the law. It as- 
serts that he had combined with the state authorities to violate the 
state law concerning the sale of oleomargarine, and, in effect, ac- 
cuses him of corrupt dealing with these authorities in order that he 
might secure protection in the carrying on of an illegal business. 
These charges may or may not be true. At all events, there was 
. not a word of testimony about them at the trial, and no such tes- 
timony could have been received, even if it had been offered. The 
evidence that was produced was declared by the article to be strong 
and convincing; and, in defiance of the constitutional provision 
that no man shall be obliged to testify against himself, attention 
was called to that fact, and it was asserted that the defendant did 
not venture to testify in his own behalf, — an assertion which neither 
judge nor counsel would have been permitted to make during the 
course of the trial. It is unnecessary to say that such comments 
upon a pending case violate the elementary rules that demand jus- 
tice and fair play to a man accused of crime. Under our system 
of jurisprudence, at least, cases are tried upon evidence that is care- 
fully scrutinized, and not upon insinuation and hearsay; and it is 
an attack upon the prisoner's constitutional rights to influence the 
jurors by presenting to their minds charges against him of which 
no evidence has been offered, or by urging upon the jurors, 'or sug- 
gesting to them, that the defendant is guilty, and ought to be con- 
victed. 

I have no doubt that much of the newspaper comment that is open 
to the objections I have been endeavoring to state is made hastily, 
without due reflection, and certainly without desire to do the pris- 
oner a wrong. This may be true in the present case. I have no 
reason to suppose that the article in question was written in a 
malicious spirit, but its tendency was manifestly to do the defend- 
ant harm, and I must deal with it from that point of view. I sin- 
cerely hope that the newspapers of this^ city, now that their atten- 
tion has been recalled to this subject, will lend their powerful 
aid towards making trials impressive by a dignified abstention from 
hasty and ill-considered and sensational treatment of such vastly 
important subjects as the life or liberty of a citizen. Much, may 
be permitted to the zeal of the press in detecting and exposing* pub- 
lic wrongs. This is often very difficult work^ and much freedom of 
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expression is rightly allowed to those who are thus serving the pub- 
lic; bnty after the preliminary stages have been passed, and the in- 
quiry has come before a court of law, it does serious harm to the 
cause of justice to pursue the prisoner with invective, or to inter- 
fere with his trial by usurping the proper functions of the judge 
and the jury. 
A new trial is granted in each case. 



THOMAS G. PLANT CO. V. MAY CO. 

(Qrcuit Court of Appeals^ Sixth Circuit December 4, 1900J 

No. 832. 

L Tbadb-Nambs— Right to Protbction— Names Incidektallt DBKomie 
Quality. 

Wliere the general purpose of a trade-name adopted by a manufacturer 
is to identify the origin or ownership of the articles to which it is attached, 
his right to protection in the exclusive use of such name Is not affected 
by the fact that the words used also denote quality, and carry with them a 
claim of excellence incident to the goods of such origin or ownership. 

S. Samb— Unfair Cohpbtition— Injunction. 

The word "Queen/* used by a munufacturer of ladles* shoes, to designate 
Its product. Is not essentially one which signifies quality, so as to preclude 
Its appropriation as a trade-name; nor does the addition of the word 
"Quality" to the name, after It has become Identified with the goods of 
stich manufacturer, which were thereafter known to the trade and by pur- 
chasers by buiL names, as *'Queen" or "Queen Quality" shoes, materially 
affect the designation, or destroy its identity, so as to deprive the owner 
of the right to protection by injunction against the use by another of the 
word "Queen" as a name for similar shoes, where it appears that the sole 
purpose of the defendant In adopting it was to obtain the advantage of 
the reputation which complainant's goods had acquired under that name.i 

Appeal from the Circnlt Court of the United States for the East- 
ern Division of the Northern District of Ohio, 
For opinion in circuit court, see 100 Fed. 72. 

This is an appeal from an order refusing in part an application made by the 
appellant for a preliminary injunction restraining the appellee from infringing 
a trade-mark belonging to the appellant, and from certain other practices 
whlfh were alleged to be unfair competition In trade. The motion was heard 
on the biU and answer and atfidavits introduced by the respective parties. 
The appellant is a corporation organized under the laws of Massachusetts, and 
engaged in the business of munnfacturing and selling ladles' shoes, having Its 
priuflpal place of business at Boston. The appellee is an Ohio corporation, 
carrying on a department store at Cleveland, one branch of its business being 
the sale of similar goods. In May, 1892, a corporation was organized at Bos- 
ton under the laws of Massachusetts by the name of the Clark-Hutchinson 
Company, and engaged in the sale of ladies' shoes. It adopted as a trade- 
mark for this branch of Its business the word "Queen," which was stamped 
upon Its goods, and became the designation under which they were sold and 
known In the market That company continued to be extensively engaged in 
thje business of selling these shoes under this trade-mark from 1802 until No- 
vember^ 18US» when it sold out this entire branch of Its business, together with 

1 Unfair competition In trade, see notes to Scheuer y* MuUer^ 20 0. G. A. 
165; Lare T. Uurper & Bros., SO C. 0. A. 37& 
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the good win pertaining thereto, as well as its trade-mark, to the appellant, 
the Thomas 6. Plant Company, already engaged in the shoe business in the 
same city. This last-named company thereupon proceeded to build up at great 
expense in advertising and otherwise a large business in that special line 
throughout the country. It added to the trade-mark of "Queen," which had 
been used by Its predecessors in the business, the word "Quality," and the 
goods of this class which they sold were branded "Queen Quality," and in the 
market were known and desi^aated as "Queen" or "Queen Quality" shoes 
indiscriminately as between these two names. The appellee, the May Com- 
pany, procured to be made or purchased, and then sold at its place of business, 
a kind of ladies' shoes similar in appearance to those of the appellant, but at 
a less price, having, before offering them for sale, stamped tliem with the 
word "Queen," and with their own name and place of business, and advertised 
in the city press that the May Company's was the only store in Cleveland that 
was selling the Thomas G. Plant's three dollar "Queen Quality" shoes. Upon 
these and some minor facts appearing in the proof offered, the court 
made the following order: "This cause came on to be heard upon the motion 
of the complainant for a preliminary injunction and the affidavits offered by 
the parties, respectively, and was argued by counsel; and the court, being of 
the opinion that the words 'Queen' and *Queen Quality,' as originally adopted 
and as now used by complainant in connection with ladies' shoes manufactured 
by it, is and .was designed to designate the character, class, grade, and quality 
of said shoes, declines to enjoin the defendant from using the word *Queen' as 
a brand or mark for ladles' shoes, providing it is used In a manner not tending 
or calculated to deceive or mislead the public. The court being of the opinion 
that the manner in which said word is now used by the defendant might have 
' a tendency to mislead and deceive the public. It is ordered that a writ of in- 
junction issue enjoining and restraining said defendant, its officers, agents, 
and servants, from employing or using the word 'Queen,' written in script, as 
a mark or brand upon ladies' shoes, or in any way connected with th,e sale 
or offering for sale thereof, whether upon any label, carton, advertisement, 
circular, card, or letter head; but this decree shall not be construed as applying 
to or prohibiting the use by defendant of said word *Queen' when printed not 
in colorable imitation of or resemblance to the mark of complainant, or to 
the use of said word when written in script in the manner CQmplalned of in 
the bill of complaint, if, in connection with such use, the defendant plainly 
and conspicuously indicates that the shoes so labeled or marked are not the 
same as the 'Queen Quality' shoes manufactured by the Thomas G. Plant Com- 
pany, and are not manufactured by said company." The plaintiff, complain- 
ing that the injunction is inadequate for the protection of its rights in that it 
fails to restrain the defendant from in any form or manner whatever making 
use of the word "Queen" as a name or designation for its shoes, so as to 
cause them to be known in the market and offered and sold as "Queen" 
shoes, appeals from the refusal of the court to extend its order so as to re- 
strain the defendant from such conduct. 

Frederick P. Fish, George H. Maxwell, Crosby & Gregory, and 
Hoyt, Dustin & Kelly (Rowland Cox, on the brief), for appellant. 
Kline, Carr, Tolles & Goff and F. H. Gofif, for appellee. 

Before LUBTON and SEVERENS, Circuit Judges, and EVANB, 
District Judge. 

SEVERENS, Circuit Judge, having stated the case as above, de- 
livered the opinion of the court. 

Counsel for the appellant have first discussed the matter of this 
appeal in their briefs at some length upon the assumption that the 
appellant had a technical trade-mark in the designation "Queen 
Quality" or "Queen," but, as this is not alleged in the bill, and ap« 
pears only incidentally in the proofs, we shall not deal with the 
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case on that footing. The substantial merits of the case are in- 
volved in the question whether the appellant was entitled to an in- 
junction to restrain the defendant from, pursuing its course of deal- 
ing in the use of the name '^Queen" as a designation of its goods, 
upon the ground that it leads to the deception of the public, and the 
unlawful appropriattion of the appellant's business reputation. The 
court below, as indicated by its order, based its action upon the 
opinion that the use by the appellant of the designation of "Queen" 
or "Queen Quality" as a brand or name for its shoes was merely to 
designate "the character, class, grade, and quality" of the shoes, and 
not to indicate the ownership or origin of manufacture; and this 
view pervades the substance of the order. It is not necessary to 
discuss the question whether, upon that assumption, the injunction, 
as awarded, rests upon any sufficient ground. We are of opinion 
that the court erred in its conclusion that the designation of its 
shoes by the appellant was merely or primarily for the purpose of 
denoting their grade or quality. The court refers in its opinion, 
which is sent up with the transcript and published in 100 Fed. 72, 
to the case of Mill Co. v. Alcorn, 150 U. S. 460, 14 Sup. Ct. 151, 37 
L. Ed. 1144, wherein it is said: 

"To acquire a right to the exclusive use of a name, device, or symbol as a 
trade-mark, It must appear that It was adopted for the purpose of identifying . 
the origin or ownership of the articles to which it Is attached, or that such 
trade-mark points distinctly to the origin, manufacture, or ownership of the 
article on which it is stamped; and is designed to indicate the owner or pro- 
ducer of the commodity, and to distinguish It from like articles manufactured 
by others. If a device, mark, or symbol Is adopted or placed upon an article 
for the purpose of identifying its class, grade, style, or quality, or for any 
purpose other than a reference to or Indication of its ownership, it cannot be 
sustained as a valid trade-mark." 

Undoubtedly this is a correct statement of the law, though the 
I case itself determined nothing pertinent here, the question there 

I being one involving the exclusive right to use a geographical name. 

I The last sentence in the above quotation, in speaking of the purpose 

I of identification, etc., refers to the primary purpose, and it is not to 

I be inferred that the learned justice meant to say that if incidental- 

ly the symbol had the effect to denote quality, the general purpose 
being to denote origin or ownership, and the quality being incident 
to the goods of such ownership, the right to the use of tlmt symbol 
could not be sustained; for it is manifest that, if the good will 
which goes with the trade-name has any foundation in merit, it 
must necessarily imply a quality in the goods. Indeed, it would 
seem that the mere fact that the word chosen carries with it a 
claim of excellence cannot invalidate the choice. The law upon the 
subject is, as Mr. Justice Jackson said in that case, and has been 
since many times rex)eated, well settled, and the questions of diffi- 
culty concern the facts. The use of the trade-mark or trade-name 
of another, although generally the most important of the means re- 
sorted to for the purpose of appropriating the benefits of his good 
reputation, is but one of such means, and the rule of conduct is 
leveled at them alL The following statement of the general prin- 
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ciple was approved by this court in the case of American Wash- 
board Co. V. Saginaw Mfg. Ck>., 43 O. C. A. 233, 103 Fed. 281: 

"The circumstances vary greatly, but the underlying principle which is ef- 
fective in the solution of such cases is that a party may not adopt a mark or 
symbol which has been employed by another manufacturer, and by long use 
and employment on the part of that other has come to-be recognized by the 
public as denoting the origin of the manufacture, and thus impose upon the 
public by inducing them to believe that the goods which this new pai*ty thus 
offers are the goods of the original party. In other words. It Is a fundamental 
principle that a man cannot make use of a reputation which another manufac- 
turer has acquired in a trade-mark or trade-name, and, by inducing the public 
to act upon a misapprehension as to the source of the origin, deprive the other 
party of the good will and reputation which he has acquired, and to which 
he is entitled." 

It is insisted in behalf of the appellee that the designation 
"Queen" is essentially one which signifies quality, and cannot, there- 
fore, be appropriated by one individual as a trade-name to the ex- 
clusion of others who have an equal right to use terms which denote 
a superior value or quality in their goods. But the decisive weight 
of authority supports the right of an individual to adopt a specific 
name of this character to distinguish his goods from those of others. 
Thus, the use of the words "Kaiser," ^'King," ^^onarch," "Royal," 
'Victor," *^ing Bee," "Pillsbury's Best" has been in those several 
instances judicially sanctioned as a lawful appropriation. J. & P. 
Baltz Brewing Co. v. Kaiserbrauerei, Beck & Co., 20 C. C. A. 402, 
74 Fed. 222; Raymond v. Baking-Powder Co., 29 C. C. A. 245, 85 
Fed. 231; Sarrazin v. Tobacco Co., 35 C. C. A. 496, 93 Fed. 624; 
Pillsbury v. Flour-Mills Co., 12 C. O. A. 432, 64 Fed. 841. It is true 
that in the case of Beadleston & Woerz v. Cooke Brewing Co., 20 
C. C. A. 405, 74 Fed. 229, according to the syllabus, the word "Im- 
perial" was, in the circumstances of that case, held to be so far a 
designation of quality as to be incapable of exclusive appropriation. 
It must be admitted that at first blush such ruling seems not in 
harmony with the other cases upon the subject. But the conclu- 
sion was based upon references showing the extensive public use of 
the word to denote great excellence, and it was thought the pe- 
culiar manner in which the word was associated with others in 
branding the complainant's goods indicated that in its context the 
word signified quality, rather than the manufacturer. One of the 
judges dissented from the view that the word was not capable of 
appropriation, though agreeing with the result in that case. But 
the same court, in the case of Raymond v. Baking-Powder Co., above 
cited, subsequently held that the word "Royal" had been lawfully 
appropriated as the trade-name for manufacturing and selling bak- 
ing powder, and the court distinguishes its decision in the case of 
Beadleston & Woerz v. Cooke Brewing Co. upon grounds which 
harmonize that case with the current of decisions by emphasiz- 
ing the fact that in that case the word ^nmperial" was used in 
such association with other words as to negative the idea that it 
was not meant mainly to designate quality. In the case of Proctor 
& Gamble Co. v. Globe Refining Co., 34 O. C. A. 405, 92 Fed. 357, 
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we referred to the fact that other words and embellishments were 
employed upon the respective labels of the parties than the more 
distinctive ones for the purpose ^f showing that there was fair 
ground on which the court below might have found that there was 
enough of dissimilarity in the marks upon the packages to prevent 
purchasers from being deceived, and, thus bringing the case within 
the rule applicable to the review of orders granting or refusing pre- 
liminary injunction, that the action of the lower court will not be 
disturbed unless for clear error. Finding that upon all the facts 
there was sulBcient ground on which the order refusing the in- 
junction might stand under the operation of the rule referred to, 
we declined to reverse it. On the other hand, in Wilson v. T. H. 
Garrett & Co., 47 U. S. App. 250, 24 C. C. A. 173, 78 Fed. 472, this 
court found tliat the evidence of a fraudulent simulation of the 
trade-mark of the appellant was so clear and unmistakable that the 
action of the court below could not be supported, and the order re- 
fusing an injunction was reversed. Both cases recognized the fun- 
damental principle by which the conduct of the parties is to be test- 
ed. The results were different because in the one case there was 
fair room for doubt, while in the other there was not. 

It appears from the record in the case before us that the word 
**Queen" alone was used by the Clark-Hutchinson Company, the 
predecessors in this line of business of the appellant, and that the 
appellant, when it bought the other company out, added the word 
'^Quality" to the designation in marking its goods, and has since con- 
tinued to mark them "Queen Quality." But it also appears that 
their goods in common parlance were recognized under both desig- 
nations, "Queen" and "Queen Quality," and were so known to the 
trade and by purchasers. We do not think, however, that this addi- 
tion materially changed the designation. The added word did not 
obscure the origin. This is shown by the fact that the product con- 
tinued to be known as "Queen" shoes, and was designated by that 
name by the trade and by the public. And the word "Queen" was 
still the dominating word in the trade-mark. There are many cases 
where it has been held that the addition of other words by an in- 
fringer did not destroy the identity of a trade-mark or name, and 
relieve him from the consequences of infringement, so long as his 
designation effected the practical purpose of denoting that the goods 
were those of another. By parity of reasoning, it must follow that, 
so long as the owner of a trade-name keeps up the substantial iden- 
tity thereof, he is entitled to protection. It would serve no useful 
purpose to canvass the numerous authorities cited by counsel in 
their briefs. There is really no dispute in regard to the controlling 
principle, though there is some slight confusion upon subordinate 
propositions. We have limited our discussion to those which are 
pertinent to the case before us. We do not doubt that, if the court 
below had adopted the view that it was permissible for the appel- 
lant to adopt the word **Queen" as a trade-name for the shoes, the 
manufacture and sale of which was a distinct line of business in 
which it was engaged, an order would have been granted for an in* 
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junction substantially as prayed. The evidence leaves no doubt in 
our minds that the appellee can have no other object in employing 
this designation than to get the advantage of the reputation which 
the appellant's goods have acquired under that name, and that the 
continued use of it by the appellee would be simply to carry that 
object into effect. 

The order of the circuit court must be so modified as further to 
restrain the appellee from using the word "Queen" in or upon any 
labels or marks affixed to ladies' shoes sold or offered for sale by it, 
and from in any other way representing the ladies' shoes sold or 
offered for sale by it to be "Queen" shoes, and from doing any other 
act or thing to induce the belief that the shoes sold or offered for 
sale by it are shoes manufactured or sold by the appellant* 



McMICHAEL & WILDMAN MFG. CO. ▼. STAFFORD et aL 

(Circuit Court, N. D. New York. December 20, 1900.) 

No. 6,006. 

1. Patents— Invektion—Presumption in Favor op Patentee. 

In dealing with the question of invention, the courts should take a 
broad and liberal view, in harmony with the intent and purpose of the 
imtent law; and a patent should be sustained unless there is clearly no 
invention shown, or the presumption of novelty arising from the patent 
itself is overcome by preponderating evidence. Any question of doubt 
is to be resolved in favor of the patentee. 

2. Same— Infringement— Improvement in Knitting Machines. 

The McMichael and Wildman patent. No. 453,290, for an improvement 
in the horizontal cam-disk of circular rib. knitting machines, which consists 
in making such disk in sections, each of which can be detached and re- 
moved, for the purpose of cleaning or repairing the machine, without dis- 
turbing its other parts, discloses invention and patentable novelty, and 
is valid; also, held infringed as to claims 2 and 5. 

In Equity. Suit for infringement of patent. On final hearing. 

The patent in controversy, No. 453,290, was granted June 2, 1891, to Mc- 
Michael and Wildman, of Norristown, Pa., for an Improvement in the hori- 
zontal cam-disk of circular rib knitting machines, whereby the cams may 
be readily exposed or dismantled for examination, cleaning and removal of 
broken needles. The specification says: "Heretofore the ciam-disks in ma- 
chines of this class have been made of complete disks fitted upon the cen- 
tral shaft or support, and to obtain access to the needle-grooves, which may 
become clogged owing to the breakages in the needles, it has always been 
necessary to dismantle the entire uiJper part of the machine, and after re- 
moving the shafts separate the portions constituting the dial and cam-disks. 
By our improvements the dismantling of the machine Is entirely overcome 
and that portion holding the needles remains in its normal position, while 
the cam portions are readily removed for repairs or cleaning without in any 
wise disturbing the remaining portions of the machine. In carrying out our 
Invention we make the portions holding the cams divisible, so as to be bolted 
to or removed from a suitable hub carried upon the central shaft The 
cam-disk In practice is preferably split across its diameter, and may be re- 
moved in two or more sections." The specification states further that in 
practice difiiculty is experienced from broken needles clogging the small 
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tbroat of the cam portion and wedging In such a manner as to stop the 
proper operation of the machine. When those accidents occur it is only nec- 
essary to take off the semi-annular piece which covers the locality of the 
difficulty. 'In this way the needles can be exposed without disturbing them, 
the broken needles and other obstacles removed and the machine thoroughly 
cleaned and repaired. The drawings show the cam-disk divided Into two 
palrts, but the patentees do not limit themselves to this line of division. 
The disk may be divided into any number of parts and still be within the 
claims of the patent. The claims involved are the second and fifth. They 
are as follows: "(2) In a knitting machine, the combination of the needle- 
dial with the cam-disk divided into parts transversely to the plane of the 
needle-dial, a support for the needle-dial, and a detachable connection be- 
tween the several parts of the cam-disks and the support for the needle- dial, 
whereby the cam-disk may be detached in sections without disturbing the 
support for the needle-dial." '*(&) In a knitting machine, the combination of 
the needle-dial and its support with the adjustable cam, K, and a cam-seg- 
ment supporting said adjustable cam and detachably secured to the support 
for the needle-head and removable from said support without disturbing 
its position in the machine.'' The defenses are lack of patentability, nonin- 
fringement and that the patentees are not joint inventors. 

Ernest H. Hunter, for complainant. 
George A. Mosher, for defendanta 

COXE, District Judge (after stating the facts). The open dial 
circular rib knitting machine, which preceded the complainant's de- 
vice in the art, though a structure of marvelous ingenuity, possessed 
several defects which seriously impaired its utility. The needles, 
arranged in horizontal grooves in the dial, were exposed to view. 
Lint was liable to accumulate in the grooves to such an extent that 
the needles would break and put the machine out of action until the 
damage could be repaired. Another difficulty with the open dial was 
that it afforded no means for preventing the horizontal needles from 
rising out of their grooves. "Gibs" or guards are now used to pre- 
vent this, but in the open dial machine tiiere was no attachment for 
these guards. Still another objection was that when a multi-feed 
was used it was necessary to multiply correspondingly the sepa- 
rate cam supports, which added to the expense and intricacy of the 
machine. These difficulties were cured by covering the entire needle 
dial with a plate; but other difficulties, almost equally serious, were 
developed by the new construction. The needles and grooves which 
before were accessible were now completely covered, and when jams 
occurred, incident to the grooves becoming clogged with lint and 
broken needles, it was necessary to dismantle the machine or lift 
or remove the plate. The necessity for this action constantly oc- 
curred and frequently resulted in keeping the machine idle for half 
a day. The same repairs can now be made, if the device of the pat- 
ent be used, in 15 minutes. Considering the relative merits of the 
two machines, the one having the oi)en dial and the other the in- 
tegral dial covering plate, it must be found that the advantages of 
the latter preponderate, for it has in a large degree supplanted the 
former in the market. The inference is, therefore, plain that, even 
with its unquestioned limitations, manufacturers preferred the dial 
plate machine to the open dial machine. The aim of the patentees 
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was to unite the advantages of the two machines. This is done by 
making the covering plate in removable sections so that it is only 
necessary to detach the section above the point where the difficulty 
occurs in order to repair the machine. There can be no pretense 
that this was ever done before. It was, however, old in the art to 
provide a vertical cam ring with detachable segments so that access 
could be had to the vertically moving needles. The question, then, 
is, in view of the fact that vertical cam cylinders had been made 
with removable parts, did it involve invention to divide the horizon- 
tal plate into removable sections? As is generaUy true in patent 
causes, much may be said upon each side of this proposition. 

The reasons for holding the patent valid may be briefly sum- 
marized as follows: 

First: The cam ring device, though relating to the same art, is 
very dissimilar in structure and would not suggest to a skilled 
mechanic a remedy for the defects of the open and closed dial ma- 
chines. It is the difference between a jacket and a cap; changes 
in one would not necessarily suggest changes in the other. 

Second: For years those skilled in the art, with the prior struc- 
tures constantly before their eyes, continued to use the integral plate 
although its defects were obvious and were daily asserting them- 
selves; and yet, mechanics not only, but inventors also, failed to per- 
ceive the analogy which the defendants now think is so obvious. 

Third: Dividing the plate into detachable cam carrying sections' 
and holding the plate in position by means of the flang^ hub re- 
quired something more than mechanical skill, even assuming that 
the prior art might have suggested the idea of constructing the 
plate in sections. 

Fourth: Want of patentability must be proved; it ought not to 
rest on guesswork. If there be doubt, the patentees are entitled to 
the benefit of it. The presumption of novelty arising from the pat- 
ent must be overcome. The proposition is clearly stated by Mr. Jus- 
tice Bradley, in Reiter v. Jones (C. C.) 35 Fed. 421, as follows: 

"It is contended that the making of the grooves was no Invention; and 
that, if It was, they had been made and used before for precisely the same 
purpose. The fair questions to put however, are, was there no invention in 
the whole thing taken together, the detachable crown or lid with its grooves 
and ceUs? And has such a crown or lid been made and used before? In 
answer to these questions the patent itself is prima facie evidence In favor 
of the patentee, and unless there is clearly no invention in what is" claimed 
to be such, or preponderating evidence of anticipation, the patent should be 
sustained.'' 

Fifth: The exhibits marked ^Towler" and "Goffe" and the patent to 
Bennor of July 21, 1891, cannot be considered for any purpose. The 
Fowler and Goffe exhibits are merely unidentified drawings without 
proof of any kind, and the Bennor patent was issued after the patent 
in suit. 

Sixth: The invention is not a great one. Such inventions may 
occur, but the probability is that they will appear with less fre- 
quency in the future than in the past. It would probably be a con- 
servative estimate to say that 90 per centum of the patents now ia- 
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sned are for improvements in existing methods and machines. It is 
the spirit of the patent law to encourage those who develop these 
improvements and keep this people in the van of industrial develop- 
ment. Remove this hope and inspiration and the American work- 
man will become a souUess automaton with no more ambition than 
the tools of iron and brass with which he works. In dealing with 
the question of invention the courts should take a broad and liberal 
view and one in harmony with the intent and purpose of the law. 
Infringement is clearly established. As to the second claim there 
seems to be no serious dispute, and as to the fifth claim there can 
be no doubt, unless the claim be limited to the exact form of cam 
shown in the drawings. Frequently the intent of the patentee in 
using a reference letter is to limit the claim to the exact construc- 
tion shown, but in the case in hand there is no reason for such 
an interpretation found either in the patent itself or in the prior art 
The patentees must have known of the numerous adjustable cams 
of the prior art and there is no ground for the assumption that they 
intended to destroy the patent by placing unnecessary limitations 
upon the claims. The supreme court say: 

**ratentee8 sometimes add to their claims an express declaration to the 
effect that the claim extends to the thing patented, however its form or pro- 
portions may be varied. But this is nnnecessary. The law so interprets the 
claim without the addition of these words." Winans v. Denmead, 16 How. 
830, 14 L. Ed. 717. 

The assertion that the sectional cap is without utility is hardly 
consistent with its persistent use. If the defendants be right in 
saying that the covering of th^ needle bed by the sectional plate is a 
positive disadvantage, the discontinuance of its use will inure to their 
benefit. The criticism .that the invention is not a joint one is with- 
out adequate foundation. The complainant is entitled to a decree. 
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BLrOOMINGDALB v. WILSONS & PURNBSS-LBTLAND LINE. 
(District Court, S. D. New York. August 10, 1900.) 

1. Shiffing— Contract for Transportation of Goods— Right of Rbsoibsion 

FOR Breach. 

A shipper who contracted with a steamship company for the transporta- 
tion from New York to London of 100 tons of hay on each of the com- 
pany's weekly steamers for a year, and who was entitled to rescind the 
contract because of the frequent failure of the company to take the 
required quantity which was tendered, waived such right by electing to 
treat the contract as still in force, and making subsequent shipments there- 
under, and could not thereafter rescind because of such past defaults. 

2. Same— Damages for Breach. 

A shipper who contracted for the transportation to a foreign market of a 
certain quantity of hay each week cannot recover damages for the failure 
of the carrier on some occasions to take the required quantity, where It is 
not shown that there was any request that the deficiency should be made 
good in subsequent shipments, or any tender of the quantity necessary 
therefor, or that libelant sufitered any actual loss by reason of the breach 
of the contract 

In Admiralty. Action for breach of shipping contract. 

L. Barton Case, Esq., for libelant. 

Convers & Kirlin and Burlingham & Hickox, for respondent. 

BROWN, District Judge. The above libel was filed to recover dam- 
ages for the alleged breach of a contract in writing made on April 
30, 1898, whereby the above parties agreed for the transportation 
from New York to London of 100 tons of compressed hay in bales 
upon each steamer of respondent's line, expected to sail weekly, from 
May 14, 1898, to May 13, 1899, inclusive, at the rate of 22^ shillings 
sterling per ton. 

Shipments under the contract began May 21st, and were continued 
weekly, though irregular as to the quantities taken, until the last 
week in August, 1898, when the libelant refused to ship any more 
hay. The notice of refusal was an oral notice to the broker only, 
without any reasons then assigned, and without any formal claim of 
a right to rescind the contract. for breaches of it by the respondent, 
although there had previously been verbal statements to the re- 
spondent that it was not taking the amount of hay contracted for. 
The price of freights declined soon after the contract was made, 
and at the time when the contract was broken off by the libelant, 
they had fallen about five shillings per ton and remained lower dur- 
ing ^ost if not all the remainder of the contract period. 

The evidence shows that 100 tons of hay were tendered for the 
steamer that sailed on May 14th, and no satisfactory explanation of 
the steamer's omission to take it is given. After that, more or less 
hay was taken on every weekly steamer, sometimes as much as 176 
tons; at other times less than 100 tons, usually much less. Up to 
August 1st, when the contract was turned over to the Atlantic 
Transport Company, only about 747 tons in all had been carried in 
the 11 weekly steamers, which, by the contract, should have carried 
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1,100 tons. The libelant's agent, Praiighiardi, who had charge of the 
shipments, testifies generally that he always had at least 100 tons 
alongside in readiness for every weekly steamer. But what was left 
unloaded by the earlier steamer was usually taken by the next. No 

. specific objection was made to this course, nor was any demand ever 
made by the libelant that any previous deficit in shipment should be 
made good by a corresponding subsequent increase in the amouni 
taken by the following steamer, so as to keep up an average of 
100 tons weekly. The libelant did not tender to subsequent vessels 
the additional tons requisite to make up previous deficiencies, and 
Mr. Franghiardi distinctly testifies that the respondent's line, up to 
the end of July, carried every pound of hay that had been tendered 
to them. 

After August 1st, when the Atlantic Transport Company as- 
sumed performance of the contract, the weight of the evidence is 
clearly to the effect that the failure to carry 5ie full amount of 100 
tons weekly was due to the libelant's default in not supplying enough 
hay, fit to carry, in time for shipment. Some of the lighter loads of 
hay that were tendered were so musty or damaged that they had to 
be reconditioned in part before they were fit to load; and the evi- 
dence shows that in August all was taken on board promptly that 

' was in fit condition, and as soon as it was ready, and that efforts 
were made on the ship's behalf to procure ^ore hay from the libel- 
ant to fill up the vessels; that on such requests hay was not supplied, 
to the respondent's loss, which is claimed to be offset against any- 
thing due to the libelant for demurrages accruing in the earlier 
I)eriod. 

1. The amount of hay carried prior to August 1st was so frequently 
far less than the contract requirement, that the libelant no doubt 
might have rescinded the contract at any time when the respondent 
neglected or refused to take on board the amount tendered to him, 
within the agi^eed limit had the respondent elected to rescind the 
contract on that ground at the proper time. But he did not do so. 
After each of the several defaults of the ship to take 100 tons, up 
to August 1st, the libelant elected to treat the contract as still sub- 
sisting, by the subsequent shipment of hay under the contract. This 
estopped him from thereafter rescinding the contract on the mere 
ground that the ship had carried less than agreed on some trips prior 
to such subsequent shipments. See McNaughter v. Cassally, 16 
Fed. Cas. 322 (No. 8,911). His right to recover any actual damages 
from such prior defaults remained, however, unaffected; but his 
right to rescind was limited to some new defaults, if any; and as I 
have already said, the subsequent failure, after August 1st, to carry 
100 tons per week, arose from the libelant's own default in not sup- 
plying sufficient hay in fit condition, and not through any default of 
the respondent or of the Atlantic Transport Company, since they 
were ready and prepared each week in August to carry 100 tons or 
more, and were desirous of doing so. 

The respondent's agent testifies that the amount and time of ship- 
ment prior to August 1st were regulated by mutual arrangement and 

105F,-25 



Digitized by 



Google 



386 105 FEDERAL REPORTER. 

for mutual accommodation. Although Fronghiardi does not agree 
to this, no formal protest or formal complaint against the short ship- 
ments was ever made, nor claim of damages made till long after- 
wards, nor was there ever any request, oral or written, that the 
subsequent vessels should make good prior deficiencies in the 
amounts shipped, nor any tender by the libelant of the quantity 
nefcessary therefor. The only complaint testified to is the simple 
statement to the ship agent that he was not taking the agreed quan- 
tity. The fair inference from all these circumstances, together with 
the fact that no evidence has been given of any damage suffered by 
the libelant from the failure to take the whole quantity agreed on, 
is that the libelant, considering the declining price of freights, acqui- 
esced in the short shipments from time to time until, finding the 
much lower price of freights likely to be lasting, he concluded to 
abandon the contract altogether. Whether this be so or not, the 
libelant, after making four weekly shipments in August, and being 
himself in default in the timely supply of bales in fit condition for 
shipment to the amount of 100 tons weekly for those shipments, 
could not afterwards rescind the contract for mere omissions by the 
line theretofore to take the full quantity agreed on. 

2. Damages. Had the respondent neglected or refused, prior to 
August, to take any hay tendered by the libelant under the contract, 
which the libelant, in consequence of such neglect or refusal, there- 
after transported at an adclitional expense, or sold at a loss in market 
price, he might have recovered such damages. But there was no 
such tender or refusal. The libel alleges it but the evidence dis- 
proves it, showing only some delay in carrying what was tendered; 
and there is no charge in the libel or proof in evidence of any loss 
by this delay. The libel also alleges a loss on the sale of the hay 
not carried ; but there is no evidence of this, nor if there was would 
it be material without proof that At was offered for transportation, 
which the evidence disproves. 

3. Demurrage. Some loss to the libelant is admitted by demur- 
/age charges which he was obliged to pay for the detention of light- 
ers through the delay of the steamers in unloading the hay, within 
the required period, and there is general evidence of such charges 
paid by the libelant; there is also general evidence of the loss of 
freight by the steamers sailing weekly in August, in consequence of 
the failure of the libelant to supply 100 tons fit to carry, prior to the 
libelant's notice of rescission. Should the former exceed ihe latter, 
the libelant is entitled to a decree for the excess. If the parties 
cannot agree upon the facts in this regard, a reference may be taken 
to compute the amounts. Should the loss of freight exceed the de- 
murrage charges for which the respondent is liable, the latter will 
be entitled to a dismissal of the libel with costs. 
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JOHN B. HONOR CO., limited, r. MIDDLE DIVISION ELEVATOR CO. 

(Circuit Court of Appeals, Fifth Circuit December 11, 1900.) 

No. 960. 

1, Shipping— CoHSTRUCTiON op Charter— Employment op Stevedore. 

A clause in the form of charter party, used for the charter of a steam- 
ship, giviug the charterer the right to provide a stevedore at the steam- 
er's expense, was strlclien out, and one inserted as follows: "Stevedore 
employed by vessel to be approved by charterers." Held, that such provi- 
sion did not bind the charterer to approve a stevedore employed by the 
owners, but required the one selected by the owners to be subject to the 
charterers* approval. 

a. Contract— Construction— Person Entitled to Enporce. 

Where a charter provided that the stevedore employed by the vessel 
^should be subject to approval by the charterer, the refusal of the latter 
to approve a stevedore, without giving any reason therefor, does not give 
the stevedore so disapproved any right of action for damages against 
him, whatever may be the rights of the other party to the contract. 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

E. T. Merrick, for plaintiff in error. 
E. H. Farrar, for defendant in error. 

Before PABDEE, McOORMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge. By a memorandum of agreement 
dated November 22, 1899, the John B. Honor Company, Limited, the 
plaintiff in error, contracted with Messrs. Smith Bros. & Co., owners 
and agents of certain steamships, to do the stevedore work at New 
Orleans of all the steamers under their management which they may 
have at that port, unless otherwise bound by charter party. On 
February 2, 1900, the Middle Division Elevator Company, the de- 
fendant in error, chartered the steamship Flambro, of which the 
Messrs. Smith Bros. & Co. were owners, to proceed to New Orleans, 
and there take cargo for the charterer. One provision of the char- 
ter party is in these words: "Stevedore employed by vessel to be 
approved by charterers." The declaration in this case charges that 
the plaintiff in error did, on March 26, 1900, proceed to load the 
steamship Flambro, and commenced the work of loading, and was 
engaged thereat, when the Middle Division Elevator Company wrote 
and delivered a letter to the master of the steamship Flambro, as 
follows: 

"Please consign your vessel to Messrs. Chas. F. Orthweins' Sons, as our 
agents, per charter, whose stevedore, J. P. Florio, only is approved by us. 
Respy., 

"LSlgned] The Middle Division Elevator Co., 

"H. J. Patten, V. P." 

And on the same day also wrote, published, and delivered a let- 
ter to the master, as follows: 

"As we understand, you propose, notwithstanding our notification to you, 
to employ another stevedore. We hereby again notify you that we have ap- 
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proved of Mr. J. P. Florlo as stevedore for your vessel, and will approve no 
other stevedore. It is reported to us that you and your officers are allowing 
another stevedore to Interfere with the loading of the cargo into your steamer, 
and we have accordingly ordered the work of loading your vessel stopped, and 
will not commence again until you withdraw the Intervening stevedore from 
your ship, until which time please note that all loss of time will be for your 
account Yours, truly. 

"[Signed] The Middle Division Elevator Co., 

"H. J. Patten, V. P." 

The declaration charges that this ordering that the loading of the 
vessel be stopped until the master should withdraw the interfering 
stevedore was done maliciously, and without cause or ground, and 
for the purpose of injuring the plaintiff in error; that the plaintiff 
in error thereby lost the profit on its contract to the sum of |200, 
and was injured in its reputation, and with its English employers, 
with whom it had a large and lucrative business, in the sum of 
f 10,000, by the action of the defendant in error, which is charged 
to have been a slander on the reputation of the plaintiff in error 
as a stevedore, and implied, and by innuendo stated, that it was 
incompetent or dishonest in its business relations, or both, which in- 
sinuation is alleged to have been false and untrue. The defend- 
ant in error presented an exception to the declaration, to the effect 
that it disclosed no cause of action against the defendant. This ex- 
ception was sustained by the circuit court, and the action was dis- 
missed, at the cost of the plaintiff. 

Counsel for the plaintiff in error in his oral argument contends 
earnestly that the language, "Stevedore employed by vessel to be 
approved by charterers," bound the charterers to approve the plain- 
tiff in error, who, by contract with the owners, had been employed 
by the vessel before the date of lie charter party, and that the char- 
ter party expressed the approval by the charterers of the employ- 
ment of the plaintiff in error as stevedore. We do not so construe 
the language of the charter party. If such had been the intention 
of the parties to that contract, it is difficult to see why the steve- 
dore already employed by the vessel and approved by the charterers 
was not named explicitly. Moreover, if such had been the inten- 
tion of the parties, the language should have been: "Stevedore em- 
ployed by vessel is approved by charterers," instead of "to be ap- 
proved," as therein written. It does not appear in the declaration, 
nor in the charter party as presented in the transcript of the rec- 
ord, but it does appear from the suggestion of counsel, that the 
form of charter party used had provided that "the charterer or 
their agents may provide a stevedore, at the steamer's expense, not 
exceeding the market rate, but shall not be responsible for improper 
stowage." This was erased, and the language quoted above relating 
to that subject was inserted. Counsel for the plaintiff in error asks, 
"Does not this mean that the vessel shall have the right to appoint 
the stevedore?" We do not think it does. So far as its construc- 
tion can affect the plaintiff in error, it would seem to mean just 
the reverse. As between the ship and the charterer, it doubtless 
means that the ship has the right to select the stevedore in the first 
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place, but is obligated to submit the name of that stevedore to the 
charterer, and that the charterer has the right to object to any steve- 
dore named who for any reason whatsoever is not satisfactory to 
the charterer, and that the parties must agree upon a person to be 
appointed as stevedore. 

As there is involved in this case no question between the vessel 
and the charterer, we are not called upon to determine or consider 
whether the action of this charterer in refusing to agree to a par- 
ticular stevedore is reasonable or unreasonable, and, if found to be 
unreasonable, in what manner and to what extent it might affect 
the relations between the ship and the charterer. It cannot give 
a stevedore whose name is submitted for acceptance any right or 
cause of action against the charterer who, however peremptorily, 
refuses to accept it, giving no reason therefor. So far as persons 
who are not i)arties to the contract between the vessel and the char- 
terer are concerned, the charterer has an unlimited right to elect 
whom it chooses to approve. The judgment of the circuit court is 
affirmed 



THE NEWPORT NEWS. 

(Circuit Court of Appeals, Fourth Circuit November 21, 1900.) 

No. 363. 

L Admiralty— Appeal— Review op Questions op Pact. 

Where a cause In admiralty Is reviewed on appeal on the same plead- 
ings and proofs the decision of the trial court on Issues of fact will not 
be reversed, except for clear error, especially where the witnesses were 
examined In the presence of the Judge. 

9. Collision— Steam Vessels— Speed in Fog. 

A steamer navigating In a fog Is bound to proceed only at a speed 
which will enable her to come to a standstill by stopping and reversing 
within the distance necessary to avoid collision after a vessel approaching 
from another direction can be seen. 

8b Same— Steam Vessels Meeting— Keeping to Wrong Side op Channel. 
A collision between a steam ferryboat running between Washington 
and Alexandria, on the Potomac, and a steamer coming up the river to 
Washington, during a fog, held to have been caused by the fault of the 
ferryboat In keeping to the Maryland (left) side of the channel, and in 
changing her course to port after hearing the signal of the approaching 
vesseL 

Appeal from the District Court of the United States for the East- 
ern District of Virginia, at Alexandria. 

In Admiralty. Suit for collision, heard and determined in the 
district court by Waddill, District Judge. 

Libelant appeals from a decree dismissing Its libel rendered by the district 
court for the Eastern district of Virginia. The questions are chiefly of fact, 
and the case comes before this court on the same pleadings and proofs as 
were before the district court. The collision which was the subject of the 
libel occurred In a fog on the Potomac river on the moml^ig of September 6, 
1887, between appellant's side-wheel ferryboat Columbia, plying between Wash- 
ington and Alexandria, and the appellee's screw steamer Newport News, that 
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piles between Norfolk and Washington. The Columbia is of Iron and wood, 
and measures 155 feet by 52 feet beam. The Newport News is of steel, 260 
feet long on keel, and 275 feet over all, 46 feet beam, and 14 feet depth of 
hold, with a draught of 10 feet forward and 13 feet aft The libel alleged a 
custom in fog to take the Maryland (left) side of the channel going down, 
which the answer denies. The story of the Columbia is: "On arriving at a 
point about opposite the United States magazine a fog signal was heard from a 
vteamer below, whereupon the engines of the Columbia were immediately slowed 
down to a speed barely sufficient for steerageway, and she had been slowed 
down in this way for three or four minutes when a signal of three blasts of 
a steam whistle was heard from a steamer apparently about three points off 
the starboard bow, which signal was immediately answered by three blasts 
of the Columbia's whistle, and her engines were immediately stopped; the 
vesseFs course being then changed from S. by W. to S. In this manner she 
drifted with the tide, her headway through the water being stopped for a 
period of one or two minutes, when a steamer, which afterwards proved to be 
the Newport News, suddenly appeared through the fog, apparently from 100 
to 125 feet off, and from two to three points on the starboard bow, coming 
at a high rate of speed towards the Columbia, and almost immediately there- 
after came into collision with her, striking her guard forward of the wheel, 
cutting through the guard, breaking the wheel shaft and starboard wheel, 
tearing off one leg of the gallows frame, and doing other damage. The colli- 
sion occurred about one hundred yards above Sheppard's wharf, and close 
to the eastern bank of the channel." The faults charged are unlawful speed; 
not properly sounding fog signals as required by law; not having efficient 
lookout; not starboarding in time; not stopping and reversing in time to 
prevent collision. The Newport Nevrs alleges: "Just before reaching a point 
opposite Sheppard's wharf in the course to Washington, and about five min- 
utes' run from Alexandria, the Newport News ran into a fog bank. She was 
immediately slowed down, and fog whistles blown at intervals, as required 
by law. Shortly after this those in charge of the steamer Newport News 
heard one whistle of a steamer, which could not be accurately located. Imme- 
diately the engines of the Newport News were stopped, and three blasts of 
her steam whistle given. The steamer having then drifted a few minutes, 
those in charge of her heard a second whistle. It then appeared to be quite 
near and on her port bow. Immediately the signal was given, and the engines 
of the Newport News put full speed astern. She had been backing a short 
time, possibly a minute and a half, when those in charge of her saw titie 
steamer Columbia crossing the bows of the Newport News from the Virginia 
shore eastwardly towards the Maryland shore. Almost immediately after she 
came in sight of the Newport News the collision occurred; the steamer Colum- 
bia striking the stem of the Newport News with her starboard side, and at a 
point a few feet forward of the starboard wheel of the Columbia. The steamer 
Newport News was at the moment backing astern, and had actually gained 
sternway, whereas the steamer Columbia was under decided headway,— so much 
so as to drive, push, and carry the bow of the Newport News to starboard." 
The time of the collision is placed as about 6:41; the place, about a mile from 
Alexandria. The faults charged: Not slowing down on hearing fog signal 
of respondent; not stopping and reversing on hearing the three blasts; not 
keeping to the Virginia (right) side of the channel; in changing course and 
trying to cross the channel when a steamer was approaching whose location 
had not been fixed, and for immoderate speed both before and after this 
change of course; not stopping and reversing her engine; not having proper 
lookout properly stationed; no competent master or mate; not sufficient 
crew. The district court dismissed the libel, with costs. 

Libelant assigns the following errors: First, the court erred in dismissing 
the libel with costs; second, the court erred in holding that the respondent 
was free from negligence in the premises; third, the court erred in not giving 
a decree in favor of the libelant on the facts as shown; fourth, the court erred 
in holding the libelant in fault for taking the eastern side of the channel; 
fifth, the court erred in holding libelant in fault for changing its course; sixth, 
the court erred in holding libelant in fault for immoderate speed; seventh. 
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the court erred In holding that it was a case of crossing; eighth, the court 
erred in holding that the libelant was in fault for not stopping and reversing; 
ninth, the court erred in holding that the Newport News was on its proper 
course and about In its proper place, and that it did all that could be rea* 
sonably required to avert the collision; tenth, the court erred in holding that 
the Newport News was not proceeding at an undue rate of speed, and that it 
exercised due care on its part to avoid the collision. 

Jas. R Caton and Robert M. Hughes, for appellant. 
Wm. H. White and Harrington Putman, for appellee. 

Before GOFP and SIMONTON, Circuit Judges, and PUKNELL, 
District Judge. 



; PUKNELL, District Judge (after stating the facts). The appeal, 

I then, is on findings of fact, and is one of those cases in which it is 

j uniformly held, ^*Where the issues of fact are decided against an 

I appellant and the canse is reviewed upon the same pleaSngs and 

proofs, this court will not reverse unless on clear error." All the 
witnesses, with one exception, were examined in the presence of 
the district judge. The exception was the quartermaster of the 
steamship Newport News, whose deposition before the local inspect- 
ors of steam vessels was introduced in evidence by consent. It 
has been long settled in admiralty appeals that the decision of the 
trial judge, who had an opportunity to see the witnesses, will not be 
readily reversed on questions of fact by the appellate court. "To 
warrant a reversal ui)on a mere question of fact, the preponder- 
ance of the evidence should be of a somewhat decided character, — 
riuch as would justify the granting of a new trial in a court of com- 
mon law on the ground that the verdict was against the weight 
of the evidence. It seems to me that this principle should govern 
this court in reviewing a question of fact determined by the district 
judge." The Grafton, 1 Blatchf. 173, Fed. Cas. No. 5,655, Nelson, 
J. (1846). This court has announced this rule in a recent case, — The 
E. Luckenback, 35 0. C. A. 628, 93 Fed. 841. There was the usual 
conflict of testimony in such cases, each witness swearing for his 
own boat or the ship with which he was identified, — a disposition 
not always confined to seamen, but to passengers, and others tempo- 
rarily or remotely connected therewith. The trial judge, noting the 
conduct of such witnesses, their deportment on the stand, and the 
manner in which they gave in their testimony, can better reconcile 
conflicts and contradictions than any one who reads over conflicting 
testimony, **mere words," without opportunity to do either. The 
record in this case is voluminous, — 250 pages of printed matter, — 
and after a careful examination of this, and the briefs filed, after 
oral argument, there does not appear any reversible error. The dis- 
trict judge exercised great care in finding the facts, and prepared 
an opinion which commends itself so strongly as being eminently 
correct that we adopt, therefore, the following as the opinion of 
this court: 

"The statement of the contentions of the parties, respectively, and the faults 
charged by the one against the other, wiU at a glance show how utterly at 



Digitized by 



Google 



5d& 105 FEDBRAL REPORTBR. 

▼firtance they are as to how the collision happened, and who Is responsible 
thet^for. -Elach charges the other with at least half a dozen faults, any one 
of which, if ptt)Ven, would be sufficient to fix the responsibility for the colli- 
sion, and, as is usual In such cases, each side has witnesses to support its 
respective contention; and these witnesses are not limited exclusively to the 
officers and crews of the respective steamers, as frequently happens. The faults 
charged by the libelant against the Newport News are unlaAVful speed; not 
properly sounding fog signals as required by law; not having an efficient out- 
look; not starboarding in time; and not stopping or reversing in time to pre- 
vent the collision. , The faults charged against the Columbia are not slowing 
down on hearing the fog signals of the Newport News; not stopping or revers- 
ing on hearing her three blasts; not keeping to the Virginia (right) side of 
the channel; changing her course and trying to cross the channel when a 
steamer was approaching whose location had not been fixed; for immoderate 
speed both before and after this change of course; not stopping or reversing 
her engines; not having proper lookout proi>erly stationed; and that said 
steamer was behig navigated by an incompetent master and mate and an 
insufficient crew. I shall not attempt to determine all the questions of negli- 
■ gence raised between the parties, or, indeed, to settle all of the many confiicts 
in the evidence between the witnesses, as much of the conflict is upon imma- 
terial matters, or points unnecessary to be passed upon in the view I take of 
the case. My elfort will rather be to arrive at a correct conclusion upon one 
or two of the more Important issues, which, if determined, will dispose of the 
case. 

**The libelant seeks to establish a custom. In case of a fog, for steamers to 
take the Maryland (or left) side of the channel in going from Washington to 
Alexandria, and In this way to account for the position of the Columbia on the 
eastern instead of the western side of the channel at the time of the collision. 
That such custom, if it exists, may serve to supersede the usual rules of navi- 
gation, may be conceded. The Pavonia (C. C.) 26 Fed. 109; The James 
Bowen (D. C.) 52 Fed. 510. This being the effect of a local custom, there 
should be no doubt of its actual existence, known generally to persons engaged 
in the business to be aflfected, and the proof of it should be clear and conclu- 
sive. The Evidence in this case satisfies me that there was no such custom as 
that contended for by libelant, and, moreover, that there was not the slight- 
est reason for its existence. An inspection of the chart shows a straight reach 
between those points, particularly from the forks of the Georgetown channel, 
below the arsenal at Washington, down to Alexandria, a distance of four miles; 
the Virginia (or right) side of the channel being marked by black buoys. There 
is no suggestion of cross currents, and the chart shows no obstruction in the 
channel proper, which is from three to four hundred yards wide, and, as testi- 
fied to by the libelant's witnesses, is about half a mile wide between Sheppard's 
and Alexandria. It is true, libelant Introduced quite a number of witnesses who 
testified as to this custom. They were mostly, however, persons in the employ- 
ment either of the libelant or the superintendent of libelant's company; and 
I do not think their evidence is sufficient to establish a general custom, whldi 
would have been so well known had it existed, particularly when the fact is 
vigorously controverted by the respondent's witnesses. Indeed, the libelant's 
evidence on this question is not of the clear and convincing character it should 
be. The master of the companion ferryboat owned by the libelant virtually 
repudiated the existence of such a custom, as did also the former master of 
the Columbia; and Folkes, the master in collision, on cross-examination. In 
effect, conceded it did not exist. He testified as follows: *As a matter of 
fact, is not your course from the time you leave the arsenal south by west? 
A. Yes, sir; I do. Q. Then from the time you leave the arsenal, heading for 
Alexandria, your course is a straight course? A. Yes, sir; south by west. 
Q. And that straight course you can pursue on either side of the channel or In 
the middle of the channel? A. No, sir; if you keep on the straight course you 
can't. Q. And you would almost run Into your slip by taking the midway 
channel in running from Washington to Alexandria? A. Yes, sir; If you 
know when you get there. Q. In clear weather your course is south by west? 
A. No, sir; we run down to Sheppard's. Q. In clear and foggy weather? 
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A. Yes, sir. Q. And there iff no difference in your conrse In clear a&d foggy 
weather? A. No, sir; we ran down to Sheppard's. Q. Now, then, starting 
from your slip In Washington, you can see in clear weathw: y«9tur slip in Alex- 
andria, can't you? No, sir. Q. Simply because of the distance, and not be- 
cause of any— A. No, sir. Q. You cannot see until the time you get to the 
i arsenal? A. Yes, sir; after you get below the arsenal, at the forks of the 

i channel. Q. And then it is a straight course? A. Yes, sir; from the forks 

of the Georgetown channel Q. And yon run the same coarse in all weather? 
' A. No, sir; we do not run the same course in all weather. Q. You Just said 

I you did. A. Well, that is all right I did not say we run the same course 

I in all weather. We run wherever we can get down on either side. Q. Well— 

A. Supposed to run one side as much as the other. Q. Well, have It so. Then 
I you have no regular side, but ran one side as much as the other? A. Yes, sir.' 

1 James N. Marmaduke, master of the steamer Bellehaven, companion ferryboat 

to the Columbia, testifies as follows: *By the Court: Along which side of the 
I river, according to the custom, do. steamers travel in going from Alexandria to 

Washington In case of fog? A. Well, some runs one way, and some another. 
Some boats that leave there and runs pretty well oat from the wharf before 
they straighten up, and I suppose they aim to run about the middle of the 
channel, and some run a little nearer. I have met as many on one bow as 
the other. Q. Then you mean that there is not any custom as to which side 
the steamers take in going up, and there is a custom In coming down? A. I 
don't think there is any custom. If a man gets abreast of the ferry, and can 
get a better course before you get to the Gessboro wharf— You can get a 
better departure after leaving Alexandria than at Sheppard's, because the 
bank runs out from Sheppard's, because your boat will smell the mud and run 
off from it.' Other witnesses for the libelant, by whom it was sought to 
prove the custom, substantially disprove it on cross-examination; and, indeed, 
taking the evidence as a whole, there is, to my mind, no real foundation to 
support the claim. The contention that there was any obstruction in the 
channel to make such a custom utterly failed. Indeed, the master of the 
Columbia, in his examination before the inspectors, admitted that there was 
none. The government chart, as above stated, shows no obstruction, and the 
effort to prove that there was any real interruptioa in the navigation of the 
river at the mouth of the old Alexandria canal, on approaching Alexandria, 
' entirely broke down. 

''The respondent further contends that the Columbia, in addition to being 
on the Maryland (left) side of the channel, Improperly changed her course, and 
In that way increased the chances of collision. The master of the Columbia 
must have known of the cardinal rule of navigation in rivers and narrow chan- 
nels,— -to ke^ to the right. The most ignorant navigator will be presumed 
to have known of this simple and wise requirement It was long ago settled, 
before the adoption of formal rules* and regulations on the sul^ect that 
steamers meeting in narrow channels should port their helms, and thus pass 
each other. New York & B. Transp. Co. v. Philadelphia & Savannah Steam* 
Nav. Co., 22 How. 461, 16 L. Ed. 397; The Victory and The Plymothian, 168 U. 
S. 410, 18 Sup. Ct 149, 42 U Ed. 519; The America, 2 Ben. 475, Fed. Cas. No. 
280; The Yourri, 10 App. Cas. 276 (Privy Council, 1885); The Energia (D. C.) 
56 Fed. 124; Id., 13 O. C. A. 653, 66 F^. 604; Occidental & O. & S. Co. v. 
Smith, 20 C. O. A. 419, 74 Fed. 261. 

*'The question of whether the Columbia improperly changed her course at 
the time of the collision can only be determined from a consideration of: all 
of the facts, and in that connection should be considered the conduct of th«. 
two steamers at the time of the collision, and whether either one, and, if so, 
which, brought about the collision. On the one hand it is insisted that the 
Columbia changed her course and crossed the channel with a steamer approach- 
I ing whose location had not been fixed, and that she failed to 'Stop and. reverse 

I on hearing the proper signals from the Newport News, but proceeded at an 

I immoderate rate of speed. On the i)ther band, it Is contended that the New- 

f port News likewise failed to stop and reverse in time to prevent the collision^ 

I and proceeded at an unlawful rate of speed, without giving proper signals or 

making the proiKer zpaneuvers by starboarding her helm. That the Oblun^la 
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did Starboard and change her course from south by. west to sooth, so as to 
proceed further to the eastern or Maryland side of the channel, seems to be 
quite clear from the evidence; that Is, from the libelant's own evidence. The 
libel alleges that when opposite the United States magazine, on hearing the 
fog signal from a steamer below, the engines of the Ck>lumbia were slowed 
down to speed barely sufficient for steerageway, and, after so remaining for 
three or four minutes, on hearing the signal of three blasts from a steamer 
about three points off her starboard bow the engines were immediately stopped 
and the course of the vessel changed from south by west to south, In which 
manner she drifted with the tide for one or two minutes, when the Newport 
News suddenly appeared through the fog, apparently one hundred to one hun- 
dred and twenty-five feet off, when the collision occurred. The master of the 
Columbia, in his examination before the inspectors, testified that he star- 
boarded at the time of the collision, and that his course was south, though on 
the trial he stated it was south one-half west The mate of the Columbia also 
testified before the inspectors that the captain told him he was going to the 
eastward, though on the trial he says the course was south one-half west and 
before the inspectors he lilcewise testt^ed that the Columbia was hard a-star- 
board, but he denied this on the trial. The mate further testified before the 
inspectors that the captain said on hearing the whistle of the steamer below, 
which appeared to be on their starboard bow, that he was going to let her 
(referring to the Columbia) go to the eastward and keep out of the way of the 
Norfolk steamer, and that they so went along until he espied the Newport 
News, when she blew three whistles, to which the Columbia replied. The 
evidence of the master of the Columbia before the inspectors is clearly that 
he changed his coarse from south by west to south, and in his examination 
before the court it seems equally certain that he .was attempting to avoid 
the effect of the statement thus made. He explained before the inspect- 
ors why he starboarded and changed his course from south by west to 
south, viz. on account of hearing the whistle of the Newport News on his 
starboard; and he further admitted at the trial, on cross-examination. In 
answer to a question by the court, that on the course south by west he would 
have met the Newport News about the middle of the channel, but as a matter 
of fact he did meet her on the eastern side of the channel. The evidence 
before the inspectors was taken a short time after the accident, when the 
facts were all fresh In the minds of the witnesses, and the inspectors were 
persons peculiarly fitted to make the investigation of the character under 
consideration; and that they suspended the master of the Columbia for chan- 
ging his course, according to his own admissions, is not surprising. The New 
York (D. C.) 53 Fed. 556. The effect of this change in the Columbia's course 
was to place her across the bows of the Newport News, which is the position 
in which respondent's witnesses say she was when first discovered by the 
navigators of the Newport News, and at a time when it was too late to avert 
the collision. The fact that a fog existed at the time of the culllslon made 
it even more imperative that the Columbia should not have changed her course. 
In The Vanderbllt, 6 Wall. 225, 18 L. Ed. 823, Mr. Justice Clifford, speaking for 
the court (page 229, 6 Wall., and page 824, 18 L. Ed.) said: 'Steamers may 
doubtless ascend on either side of the river in the daytime, when the view is 
not obstructed or obscured by fog; but it was a fault in the steamer, when 
she found she was approaching a fog bank, that she did not port her helm and 
leave the accustomed passway of descending boats and vessels.' 'Steamers 
approaching each other from opposite directions are required by the general 
rules of navigation, as well as by the recent act of congress, to port their 
helms and pass to the right; but it Is obvious that one or both may omit to 
comply with the requirement until their proximity is so close that a compliance 
is wholly Inadequate to accomplish any valuable purpose' (page 230, 6 Wall., 
and page 824, 18 L. Ed.). Mar. Mar. Col. 381, 502; The Servia, 149 U. 8. 153, 
13 Sup. Ct 817, 37 L. Ed. 681. 

"The (Columbia, being in a fog, on hearing the signals of the Newport News 
on her starboard bow shquld not have speculated on the possibility of the ve&- 
sels passing clear. If they were not meeting, they were crossing. If meet- 
ing, the Columbia should have ported her helm and passed to the right 
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If not meeting, they were necessarily crossing, so that the Oolmnbla had the 
duty of avoidance. And in neither case was she right in starboarding her 
helm. The Phenlx and The Atlanta, 20 U. S. App. 120, 7 O. a A. 572, 58 
Fed. 927. This was a similar collision on the Hudson river, in which the 
court said: *It is, however, conceded that when the fog signals of the Atlanta 
were first heard by the Phenix the former was on the latter's starboard side. 
I The duty of avoidance, therefore, was plainly on the latter. We are satisfied 

I from the proof that the fog was so dense that neither vessel could see the 

' other at a greater distance than four hundred feet' The Frostburg (D. C.) 

I 25 Fed. 451. 

"The respondent insists that the Columbia should have stopped and reversed 
her engines upon hearing the three whistles of the Newport News, which 
the Columbia claims was not necessary, and that she did all that was required, 
viz. to come to a standstill and kill her headway. This brings us to the con- 
I sideration of the question of the speed of the respective steamers at the time 

I of the collision, and just what each did at the time. The officers and crew of 

' each steamer denied that their steamer was rapidly moving forward at the 

time of the collision. The Columbians officers and crew testified that she 
had come to a standstill when the Newport News came into collision with 
her on the starboard side, striking her on her starboard guard, and forward of 
the wheel. The officers and crew of the Newport News testffied that she had 
killed her headway, and was moving backwards, when she was collided with 
by the Columbia coming up on her port bow and striking the stem of the 
Newport News, with her starboard side at a point a few feet forward of the 
starboard wheel house of the Columbia. Just which of these contentions is 
true can only be determined from all the evidence and circumstances. The 
Columbia's officers, by reason of their persistent efforts to vary the statements 
made by them before the inspectors, do not place themselves In an enviable 
light before the court. Upon many of the most material questions involved in 
the case, their evidence before the court is entirely contradictory of tliat given 
by them before the inspectors, which disentitles it to the weight which would 
otherwise be given it The Morning Light 2 Wall. 550, 17 L. Ed. 862; The 
Potomac, 8 WaU. 590, 19 L. Ed. 511; The Frostburg (D. 0.) 25 Fed. 451; The 
Mary Lord (D. C.) 26 Fed. 862, 865. The evidence seems to be quite clear, 
even from the libelant's own witness, that, whatever may have been the speed 
of the Columbia at the exact moment of the collision, she must have averaged 
between nine and ten miles an hour to about the time of the collision, in order 
to have been at the scene of the collision when It occurred. The engineer 
of the Columbia testified before the Inspectors that it was ten miles an hour, 
and before the court he said about nine,— between eight and nine. Most of 
this distance was in a fog which the Columbia encountered about five minutes 
after leaving her wharf at Washington. Thus, during the greater part of the 
trip the Columbia was proceeding at an unsafe rate of speed. The rule, as 
laid down in this circuit, requires a steamboat to so proceed as to be able to 
bring herself to a standstill after viewing the approaching vessel in a fog. 
The Laurence, 8 U. S. App. 312, 4 C. C. A. 501, 54 Fed. 542. Goff, arcuit 
Judge, speaking for the court of appeals, said: 'She was bound to observe un- 
usual caution, and maintain only such a rate of speed as would enable her to 
come to a standstill by reversing her engines at full speed before she should 
collide with a vessel which she could see through the fog.' And in The Ral- 
eigh (C. C.) 44 Fed. 781, 783, it is said: *The rule is that such speed only is 
lawful or moderate speed in a fog as will permit a steamer seasonably and 
effectually to avoid a collision by slacking a speed or by stopping or reversing 
within a distance at which another can be seen. If this rule is a severe one, 
and practically requires a steamship to come to a stop and remain stopped 
when navigating a river having extensive commerce, or In a crowded harbor, 
it is too well established to be. disregarded.' While it is true that two of 
the passengers of the Columbia testified that she was at a standstill at the time 
of the collision, and that the Newport News was rapidly moving and came in 
collision with her, still this is positively contradicted by the officers and crew 
of the Newi>ort News and four passengers, whose evidence is entitled to great 
weight The four passengers of the Newport News referred to were on the 
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bow of the steamer in the collision, and were In a position to see exactly what 
occurred. They were three pilots, — ^two Maryland and one Virginia, — and 
the manager of the National Hotel In the city of Washington, who for some 
years was engaged in the wrecking business, and therefore familiar with the 
navigation of steam vessels. The Favorita, 1 Ben. 80, 33, Fed. Cas. No. 4,093; 
The Alhambra (O. 0.) 33 Fed. 78, 79. All four of these witnesses fully sus- 
tained the contention of the officers and crew of the Newport News, and testi- 
fied that the Columbia suddenly emerged from the fog, moving at a rapid rate 
across the bow of the Newport News, and came into collision with the latter 
steamer, her starboard guard, forward of the wheel house, colliding with the 
stem of the Newport News; and they further testified that the Newport News 
had at the time l^illed her headway and was moving baclcward. Taking this 
evidence, coupled with the fact that the Columbia, up to within a short time 
of the collision, had been moving at an immoderate rate 'of speed, and the 
further fact that she was making a maneuver by starboarding her helm, and, 
as testified to by -her mate before the inspectors, to get out of the way of the 
'Newport News by going to the eastward, which, in order to be effectual, 
necessitated her going forward and not standing still, I am forced to the con- 
clusion that she was a steamer In rapid motion when in collision; and the 
same evidence indicates that the Newport News, which at the time of the 
collision was on her proper course, and about where she should have been, 
did all that could be reasonably required of her to avert the collision under the 
circumstances. Certainly she had no right to anticipate that the Columbia 
would be found on the eastern side of the channel, moving under a starboard 
Instead of a port helm. So far as the contention of the libelant is concerned 
that the Newport News entered the fog on leaving Alexandria, and not near 
Sheppard's, as it contended, it is immaterial, as the Columbia, when about a 
mile above Sheppard's, conceded that she heard the fog signals of the steamer 
below, and therefore had abundant warning to look out for her. The prepon- 
derance of the evidence seems clearly to indicate that the Newport News was 
not proceeding at the time at an undue rate of speed, and that she exercised 
due care on her part to avoid the collision at the time of the accident My 
conclusion is that the collision was the result of the Columbia navigating 
on the wrong side of the channel, and while on such side improperly changing 
her course in front of the approaching steamer, which of itself would dis- 
entitle her to recover in this case, and that, moreover, she, and not the 
Newport News, as herein stated, was in fault at the time of the collision." 

The decree of the district court is affirmed. 
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VULCANITE PAVING CO. v. SAME. 

. (Olrcalt Court, B. D. Pennsylyanla. December 18, 1900.) 

Nos. 76, 77, April Seas., 1899. 

Bbipfino— Neoliobnt Navigation— Presumption. 

The collision of a steamship with a pier raises a presumption of negli- 
gence In the navigation of the vesseL 

On Motion for New TriaL 

Prank P. Pricliard and Hampton Todd, for plaintiffs. 
Henry R Edmunds and L Parker Kirlin, for defendants. 

J. B. Mcpherson, District Judge. I think the defendants are 
mistaken in their criticism of that part of the charge to the jury that 
deals with the presumption of negligenqe and the burden of proof. 
The instruction complained of concerning the presumption of negli- 
gence arising from the collision of the steamship with the pier is 
based on Coasting Co. v. Tolson, 139 U. S. 554, 11 Sup. a. 653, 35 
L. Ed. 270, and follows that decision as an authority. With regard 
to the burden of proof, I am unable to agree that the charge did the 
defendants injustice. It is argued that the effect of what the court 
said was to require them to prove that they had not been negligent; 
but I think the argument must be founded upon a misunderstanding 
of the charge. Instead of requiring this, the plaintiffs were obliged 
to bear the burden. The final instruction and summary upon this 
point was as follows: 

"Upon aU the evidence taken together,— when I say 'all the evidence,' I 
mean aU the evidence on both sides,— including the prima facie evidence of 
negligence offered by the plaintiffs, and the explanatory evidence offered by 
the defendants, the Jury must determine whether the fair weight of the evi- 
dence is with the plaintiffs, and sustains their charge that the defendants were 
negligent If it does, the plaintiffs are entitled to recover. If it does not. If 
there is an even balance, so that the jury cannot find that the defendants were 
negligent, after considering all the evidence on both sides, including the prima 
fade evidence of the plaintiffs to which I have referred, and the explanatory 
evidence of the defendants, the verdict must be for the defendants/* 

This seems to me to be suflftciently cleat, and to answer the com- 
plaint that the burden of i»*oof was erroneously laid on the defend- 
ants' shoulders. 

With regard to the defendants' liability for the negligence of the 
pilot, associated, as it was, with the negligence of the captain, I have 
only this to say: If the question arises properly upon the special 
verdict, the point is one that has been long disputed, and can only be 
settled by a decision of the court of appeals or of the supreme court. 
I have therefore less hesitation in merely deciding formally that the 
defendants are thus liable, in order that a writ of error may be taken 
in season for the next meeting of the court of appeals; for I admit 
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that, owing to the pressure of bnsiness, I have not been able to give 
to this question the examination and consideration that its impor- 
tance would otherwise deserve. 
A new trial is refused. 



BOWKBR V. UNITED STATES. 

(District Court, D. New Jersey. December 17, 1900.) 

United States— Aotions against— Jurisdiction to Entertain Cross Libel in 
Admiralty. 

In a suit In admiralty Instituted by the United States to recover damages 
for injury to a government vessel by collision, the court cannot entertain 
a cross libel alleging the fault of such vessel, and praying a decree 
against the United States for damages. 

In Admiralty. On motion to quash citation on cross libel in suit 
by the United States for collision. 

Convers & Kirlin and Carver & Blodgett, for claimants. 
David O. Watkins, U. S. Atty. 

KIRKPATRICK, District Judge. On the 2d day of October, 1899, 
the three-masted schooner William H. Davenport and the steamer 
Azales collided in Long Island Sound, off the Cornfield Point light- 
ship. Subsequently, the United States of America, the owner of 
the Azales, caused a libel to be filed against the William H. Daven- 
port for damages sustained by the Azales in said collision; and now 
comes F. S. Bowker, the managing owner of the William H. Daven- 
port, with a cross libel, allying that the Azales was at fault, and 
praying that citation issue against the United States of America, 
requiring them to appear and answer; that the court shall pronounce 
for damages against the United States, and grant a stay of all further 
proceedings in the said action brought against the said William H. 
Davenport until security be given by the United States under the 
rules of the supreme court. There was a formal issuance of the cita- 
tion, which was served upon the United States district attorney for 
this district, who immediately gave the following notice: 

"Notice Is hereby given that I shaU move before said court to quash the 
citation served upon me as United States attorney in this cause upon the 
ground that no citation can issue against the United States in this matter, 
and also that the service of the citation upon me as United States attorney 
for the district of Nev? Jersey is without warrant of law." 

It is conceded :that the United States cannot be lawfully sued 
without its consent in any case, but it is insisted that, when the gov- 
ernment voluntarily comes into court for the enforcement of a claim, 
it subjects itself, to the rules regulating the practice of the court. 
Admiralty rule No. 53, which is especially relied on in this case, pro- 
vides that: 

'"Whenever a cross libel is filed upon any counter claim arising out of the 
original cause of action for which the original libel was fllM, the respondent 
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in the cross libel shall give security in the nsual amount and form to respond 
in damages as claimed in the cross bill unless the court on cause shown shall 
otherwise direct." 

The sole object of the rule is to protect the rights of the cross 
libelant by compelling the respondent (the libelant in the original 
action) to give security for any damages which may be awarded 
against him. I have no doubt that the suit instituted by the govern- 
ment must proceed in accordance with the rules regulating the prac- 
tice of the court, nor that this court has the power to make all proper 
and necessary orders and decrees therein by which the government 
must abide. If the cross libel were properly filed, and the citation 
legally served, so that the respondent was in court in that suit, the 
court might, in its discretion, require the respondent to give security 
under rule No. 53. The rule confers no authority to tile the cross 
libel, and counsel distinctly disclaims any intention to ask the se- 
curi^ for which it alone provides. Can the cross libel be main- 
tained? I think not. This is not a case analogous to The Siren, 7 
Wall. 152, 19 L. Ed. 129, where the court was in possession of the res 
through voluntary action of the government; nor to The Nuestra 
Senora de Regla, 108 U. S. 92, 2 Sup. Ct. 287, 27 L. Ed. 662, where 
the vessel was seized by the United States, and afterwards libeled by 
it as a prize of war, and in which damages were awarded against the 
United States because of wrongful seizure. The award was sus- 
tained in the supreme court because, to use the language of Chief 
Justice Waite, who delivered the opinion of the court: 

"We cannot but think that the United States have voluntarily submitted 
themselves to the court at the instance of the Spanish government and the 
consent of the claimant for the purpose of having the question of damages 
growing out of the capture Judicially settled according to the rules applicable 
to private persons in like cases." 

The submission in this case was made by the chief executive of the 
government, and the court, considering the question of his right, hesi- 
tated to affirm it on general principles, and only did so under the spe- 
cial circumstances of the case. The rule is well settled that the 
consent which alone enables an independent suit to be brought 
against the government or its property must be given by the legisla- 
tive body, and without the authority of congress the government's 
right of exemption cannot be waived by any of its officers. Case v. 
Werrell, 11 Wall. 202, 20 L. Ed. 134; Carr v. U. S., 93 U. S. 433, 
438, 25 L. Ed. 209; U. S. v. Lee, 106 U. S. 196, 205, 1 Sup. Ct. 240, 
27 L. Ed. 171. In the case at bar, not only has the government not 
submitted itself to the jurisdiction of the court, but the prayer of 
the libelant is that the court award process against the United States 
compelling them to appear and answer the complaint made against 
them. Tliere is no law authorizing the service of this writ upon the 
United States district attoniey, and such service must be set aside. 
The desirability of having determined at one and the same time all 
the questions of liability for the collision which is the subject-matter 
of the original libel has been urged on the court as a reason why 
it should obtain or retain jurisdiction of the whole case. In Schil- 
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linger v. U. S., 155 U. S. 166, 15 Sup. Ct. 85, 39 L. Ed. 108, Mr. Justice 
Brewer, speaking for the court, after reciting that the United States 
cannot be sued without their consent, says: 

"Beyond the letter of such consent the courts may not go, no matter how 
beneficial they may deem, or in fact might be, their possession of a larger 
Jurisdiction over the liabilities of the government" 

In my opinion, the cross libel cannot be maintained 



THE ABBIB M. BEERING. 

(District Court, N. D. Oalifomla. December 10, 1900.) 

No. 12,153. 

BeAICSK — ^BSEACH OF GONTBACT OF EMPLOYMENT — MeASURB OF DaVAOVS. 

It Is the duty of seamen wrongfully discharged to use reasonable dili- 
gence to obtain similar employment elsewhere, and, where they could 
have obtained such employment, they can only recover, In a suit for breach 
of the contract, the difference between what they could thereby have 
earned and what they would have received under the contract. 

In Admiralty. Suit by seamen for breach of contract of employ- 
ment. 

H. W. Hutton, for libelants. 
Myrick & Deering, for claimant. 

DE HAVEN, District Judge. When the contract declared on was 
broken by the master of the Abbie M. Deering, it was the duty of 
libelants to use reasonable diligence to obtain other employment of 
a similar character, and thus to reduce the damages arising from 
the breach of such contract. Schroeder v. Trading Co. (D. C.) 95 
Fed. 296; Costigan v. Railroad Co., 2 Denio, 609; Utter v. Chapman, 
38 Cal. 659; Howard v. Daly, 61 N. Y. 362. The evidence shows be- 
yond all doubt that all of the libelants, if they had so desired, could 
have obtained such employment upon the schooner Uranus, and, 
with the exception of libelants Skinning and Hansen, upon the 
same terms upon which they had been employed upon the Abbie 
M. Deering. The two last named were offered employment, but at 
a less compensation than they were to receive under the contract set 
out in the libel; and they are entitled to recover as damages the 
difference between the sum offered them to go upon the Uranus 
and that which was agreed to be paid to them by the terras of that 
contract. This difference I find in the case of John Skinning to 
be |25, and in that of Louis Hansen |12.50. Let a decree be entered 
in favor of libelant John Skinning for the sum of f 25, and in favor 
of Louis Hansen for the sum of f 12.50, — said libelants to recover 
costs; and the libel will, as to all other libelants, be dismissed. 
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CKANB ▼. BUCKLEY et aL 

(Circuit Court, N. D. California. December 10, 1900.) 

No. 12,884. 

Removal op Causes— Federal Qukstion— Action on Supersedeas Bond. 
An action on a supersedeas bond given on an appeal from the decree 
of a circuit court to the circuit court of appeals, In accordance with Rev. 
St § 1000, to recover the damages sustained by the appellee, Is one involv- 
ing questions arising under the laws of the United States, and is remov- 
able into the federal court i 

On Motion to Remand to State CJourt. 

Mullany, Grant & Cushing, for plaintiff. 

Sullivan & Sullivan and Theodore J. Boche, for defendants. 

MORROW, Circuit Judge. It appears that an action was brought 
by the above-named plaintiff against the defendant Cornelius F. 
Buckley in the circuit court of the United States for the Southern 
district of California, wherein a judgment was rendered in favor of 
the plaintiff, but allowing the defendant the equitable privilege of 
completing the purchase of certain of plaintiflTs property in accord- 
ance with the terms of a certain agreement, and specifying January 
1, 1899, as the limit of duration of such privilege. Prom this judg- 
ment an appeal was taken to the United States circuit court of ap- 
peals (38 C. C. A. 688, 97 Fed. 980), a bond being given by the de- 
fendants herein (C. F. Buckley as principal, and Rudolph Spreckels 
and Timothy Hopkins as sureties) in the sum of f8,000, wherein it 
was recited: 

"Now, the condition of the above obligation is such that, if the said O. F. 
Buckley shall prosecute his appeal to effect, and shaU answer all damages and 
costs that have been and shall be awarded against him If he fails to make his 
ai^eal good, and if he shall answer all damages that shall accrue to the said 
respondent by reason of the value of the use and occupation of the land and 
premises from the time of said appeal, until the delivery of possession thereof 
to said Henry A. Crane, and for all waste committed thereon, then the above 
obligation to be void; else to remain in full force and effect." 

On October 2, 1899, the circuit court of appeals affirmed the judg- 
ment of the lower court, and upon October 19, 1899, on the hearing 
of a petition for a rehearing of the case, modified its former decree 
as follows: 

"Cause remanded to the court below, with directions to substitute for the 
Ist day of January, 1899, the Ist day of November, 1899, within which the 
payments therein provided for are permitted to be made; and, as so modified, 
the decree is aiflrmed." 

The defendant Buckley did not complete the purchase of the prop' 
erty by making the payments above referred to, and on or about the 
day specified in said modified decree surrendered the possession of 
said property to the plaintiff. Plaintiff then brought suit in the 
superior court of the state to recover from the defendants herein,, 
upon their siBud bond, the value of the use and occupation of said 

1 Jurisdiction of federal courts in cases involving federal questions, see notes 
to Bailey v. Mosher, 11 C. C. A. 308; Montana Ore-Purchasing Co. v. Boston 
^ M. Consol. Copper & Sliver Min. Co., 35 a C. A. 7. 
105 F.— 26 
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property from the Ist day of January, 1899, to the 1st day of No- 
vember, 1899 (the extension of time allowed by the court of appeals 
within which to make payments in completion of purchase, under 
agreement), and for recovery of damages sustained by reason of 
waste committed upon said property by the defendant Buckley dur- 
ing said time. Upon the petition of the defendants the suit was 
transferred to this court upon the allegation that the determination 
of their liability upon said bond depends upon the construction of an 
act of congress, namely, section 1000 of the Revised Statutes. The 
case is now before this court upon plaintiffs motion to remand the 
cause to the state court. In support of this motion the plaintiff con- 
tends that the defendants' liability arises exclusively under their 
own contract as contained in the supersedeas bond, and therefore 
the determination of such liability is not dependent upon the con- 
struction of any United States law. The section of the Revised 
Statutes upon the construction of which the jurisdiction of this 
court is sought to be established is the following: 

"Sec. 1000. EJvery justice or judge signing a citation on any writ of error, 
shall, except in cases brought up by the United States or by direction of any 
department of the government, take good and sufficient security that the 
plaintiff in error or the appellant shaU prosecute his writ or appeal to effect, 
and, if he fail to make his plea good, shall answer all damages and costs, 
where the writ is a supersedeas and stays execution." 

The writ in this case was a supersedeas, and the security given 
therefor extended to damages as well as to costs. The question, 
for determination is, has this court jurisdiction of the action? It 
has been held that such a controversy is one springing out of a suit 
already determined in the federal court, and is in one sense an 
offshoot of that suit (Seymour v. Construction Co., Fed. Cas. No. 
12,689, 7 Biss. 460); and, further, in the same case, that a super- 
sedeas bond is an indemnity given in pursuance of a law of the 
United States. The measure of the liability of the party and the 
rights of both plaintiff and defendant depend upon a law of the 
United States and a rule of the supreme court of the United States 
(No. 29). 3 Sup. Ct. xvi. It is impossible to take a step in the 
progress of a suit brought upon such a bond in order to determine the 
rights of the parties without looking at the law and the rule as 
the guide of the court, and controlling its judgment in the deter- 
mination of the case. And in Arnold v. Frost, Fed. Cas. No. 558, 
9 Ben. 267, — a suit for recovery on a bond given on appeal, — the 
court in positive terms declared it to be, not an original suit, but an 
offshoot or outbranch of the suit in which the bond was given, and 
that jurisdiction of the original suit gave jurisdiction over the sub- 
ject-matter of the suit on the bond. The action under consideration 
is based upon proceedings in the United States circuit court acting 
under authority conferred by a law of the United States and a rule 
of the circuit court of appeals (No. 13). 31 C. C. A. cliii., 90 Fed. 
cliii. It therefore presents a question arising under the laws of the 
United States, and so within the jurisdiction of this court. First 
Nat Bank of Ceredo v. Society for Savings, 25 C. C. A. 466, 80 Fed. 
581. Upon the doctrine announced in the foregoing cases the motion 
to remand the cause to the state court will be denied. 
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COOPEB ▼. PRESTON et al. 

(Oircuit Court, N. D. California. December 3, 1900.) 

No. 12,921. 

1. Equity— Plba to Jurisdiction—Form. 

A plea to the Jurisidlction of a federal court in a suit In equity is not 
objectionable because it alleges more than one ground of objection to the 
Jurisdiction. 

2. Jurisdiction of Federal Courts— Amount in Dispute— Suit to Quiet Ti- 

tle. 

Where disclaimers filed by some of a number of defendants in a salt to 
quiet title in a federal court are not directed to any particular subdivision 
of the tract of land described in the bill, but are of any right, title, or 
Interest in any part of such tract, they do not reduce the value of the 
matter in dispute, which remains, as between the complainant and the 
remahiing defendants, the value of the land hivolved.^ 

8. Bams. 

In a suit in a federal court against a number of defendants to quiet 
title to a tract of land alleged to be of the Jurisdictional value, to sustain 
the Jurisdiction of the court it must appear from the bill that all the 
defendants have a privity of interest, derived from a common sbm'ce of 
title, or that the separate claim of each defendant is of the Jurisdictional 
amount, since, where the defendants claim separately, the suit is sever- 
able, and the requisite amount must be involved in each separate con- 
troversy. 

In Equity. Suit to quiet title. Qp pleas to jurisdictioa 

Freeman & Bates, for complainant. 
Carter P. Pomeroy, for certain defendants. 

MORROW, Circuit Judge. This is an action to quiet title to cer- 
tain real property situated in Butte county, Cal. The complainant 
alleges that he is a resident of the state of California, but a subject 
of the queen of England; that each and all of the defendants re- 
side within the Northern district of California, and are citizens of 
said state; that complainant is the owner in fee and entitled to the 
possession of certain real property in this state, the value of which 
exceeds the sum of f 2,000; that each of the defendants claims some 
title to or interest in the property which casts a cloud upon com- 
plainant's title. It is alleged that such claim is without right, and 
complainant prays for a decree adjudging his title to be good and 
valid, and quieting his title against all claims of the defendants. 
Neither complainant nor defendants have possession of the property 
in controversy. Many of the defendants have filed pleas to the juris- 
diction of this court, alleging that a number of the defendants are 
aliens, and complainant, being also an alien, is, therefore, barred 
from suing such defendants in this court; that as to the remaining 
defendants, though the requisite diversity of citizenship exists, their 
claims to the land in controversy are separate and distinct each 

1 Juricrdiction of circuit courts as determined by amount in controversy, see 
notes to Auer v. Lombard, 19 C. O. A. 75; T^nnent-StribUng Shoe Go. v. Roper, 
36 0. a A. 459. 
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from the other, not one of such separate tracts of land being of the 
value of f 2^000, and therefore complainant's «uit as against each of 
the. defendants is without the jurisdiction of this court. It is ob- 
jected to these pleas that they are bad in form, because they are not 
confined to one point, and present more than one defense. This ob- 
jection cannot be sustained. The averments of the pleas are all 
directed to the one objection that the court is without jurisdiction. 
Several of the alien defendants have filed disclaimers, and the ques- 
tion for consideration is practically narrowed to the determination 
(1) whether the complainant's suit, as against the remaining defend- 
ants, involves a matter in dispute the sum or value of which ex- 
ceeds ^2,000, exclusive of interest and costs; and (2) whether the 
controversy is properly divisible into separate actions against the 
respective defendants, — if so, whether the jurisdictional amount is 
involved in each of such actions. The disclaimers of the alien de- 
fendants are not directed to specific subdivisions of the tract of 
land described in the bill of complaint, but to any right, title, or 
interest therein, either legal or equitable. These disclaimers do not, 
therefore, reduce the value of the matter in dispute, which remains, 
as before, the tract of land described in the bill of complaint, and 
which, it is alleged, exceeds in value the sum of f2,000. 

The remaining question is whether the controversy appears to be 
divisible into separate causes of action against the several defend- 
ants. In Bates v. Carpentier (C. C.) 98 Fed. 452, this court held 
that a suit to quiet title, brought against a number of defendants, 
for the purpose of obtaining an adjudication of all claims adverse to 
complainant which may exist in favor of any of the defendants, is 
severable as to each defendant where no averment is made that de- 
fendants claim title to the reaity jointly, or are subject to any joint 
liability in respect to the subject-matter of the action. In the case 
at bar no allegation is found in the bill that the defendants claim 
under a common source of title, or that any privity of interest esists 
between them, as against the plaintiff. In the absence of such an 
averment, complainant cannot maintain the jurisdiction of this 
court upon the allegation that the value of the entire matter in 
controversy is of the jurisdictional amount. The rule is that, where 
there are several defendants in an action in a United States circuit 
court, it must api)ear affirmatively in the bill of complaint that each 
defendant is liable to be sued. In other words, where the contro- 
versy relates to a piece of property of the jurisdictional value, it must 
appear that all the defendants have a privity of interest derived 
from a common source of title, or it must appear that the separate 
claim of each defendant is of the jurisdictional amount. Stemmler 
V. McNeill (C. C.) 102 Fed. 660, and cases there cited. In the present 
case the bill of complaint does not conform to this rule. The pleas 
must therefore be sustained, and it is so ordered. 
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LEB T. PENNSYLVANIA TBAOTION 00. et aL 

(Clrcalt Court, B. D. PennBylvanla. December 24, 1900.) 

No. 82» October Sessions, 180G. 

1. StBBST KAILBOAD6— FOBBOLOSUBB OW UOBTeAQB— PbBFSBSNTIAL DBBTS fOB 

Supplies. 

A claim against a street-railroad company for the purchase price of rail 
Joints and track bolts furnished to the company within six months before 
It went into the hands of a receiyer in foreclosure proceedings, which is so 
moderate hi amount as to show that the supplies were purchased for re- 
pairs and not for reconstruction, is one for day by day supplies, necessary 
to keep the road in operation as a going concern, and to maintain its 
earning capacity and preserve its franchise, and is entitled to preference 
of payment over the mortgage debt from the earnings of the receiyership 
or the proceeds of the property when sold, independently of any question 
of the diversion of income. 
% RahiROAds— Insolvency— pRBFEKBirriAL Debts for Supplies. 

When a railroad corporation becomes in fact insolvent, one result is to 
make the mortgage bondholders the real owners of the property, and to 
charge them with the obligation to keep it a going concern, that it may 
continue to discharge its duties to the public and the value of the security 
may be maintained. Hence, so long as they permit the insolvent company 
to remain in control. It may properly be regarded as their agent for that 
purpose, and to contract for the necessary day by day supplies, to be paid 
for from the current income, or, if necessary, from the proceeds of the 
property when sold, in preference to the mortgage debt. But such im- 
plied authority does not go beyond the obligation to preserve the property 
and maintain it in operation, And for that reason the courts recognize 
a practical distinction between claims for supplies necessary for that pur- 
pose, and those for supplies or materials purchased for reconstruction or 
to make substantial betterments. 

In Eqnitj. On exceptions to master's report. 

Benjamin H. Lowry and Ljnch, Day & Day, for exceptions. 
Samuel Dickson, opposed. 

J. B. McPHERSON, District Judge. The Pennsylvania Traction 
Company, which leased and operated a system of electric railways 
in and around the city of Lancaster, went into the hands of a re- 
ceiver a few years ago, and its property and franchises were after* 
wards sold under foreclosure. The decree confirming the sale re- 
quired the purchaser to pay ''any unpaid indebtedness or liability 
contracted or incurred by the defendant, the Pennsylvania Traction 
Company, in the operation of the mortgaged property prior to the 
appointment of the receiver, and which is prior in lien or superior 
in equity" to the mortgages under which the sale was made, except 
such indebtedness or liabilities as should be paid or satisfied out 
of assets or the proceeds of assets. No assets or proceeds of assets 
were applied to the payment of the Cleveland Axle Manufacturing 
Company's claim, which was for rail joints and track bolts furnished 
to the traction company within six months before the appointment 
of the receiver; and accordingly the axle company asked the master, 
by wh(«n the proceeds of sale were distributed, to declare that its 
claim was entitled to a preference out of the corpus of the property^ 
and to recommend a decree requiring the purchasers to pay the 
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claim in full. The master denied the claimant's right to be thus 
preferred, and the correctness of his ruling is the point for decision. 
It is found as a fact by the master that the claim was for "sup- 
plies furnished to the Pennsylvania Traction Company, necessary 
for the operation of its railways, within six months prior to the re- 
ceivership"; and it also appears from the report that: 

"There Is no evidence of any diversion of Income by the Pennsylvania 
Traction Company, prior to the receivership, to betterments of the property 
or interest on the bonds. During the receivership the receiver did not receive 
sufficient Income to operate the road and pay all the receiver's certificates 
issued therefor. The proceeds of the foreclosure sale of the mortgaged prop- 
erties were not sutticient to pay the taxes due; the proceeds of the sale of the 
property Included in the mortgage of January 5, 1894, being $5,000, and the 
taxes alone, $20,041.16, and [the proceeds of the sale of the property] included 
In the mortgage of April 5, 1894, being $25,000, and the taxes, $20,041.16; 
receiver's certificates otherwise unpaid, $3,933.13; and fees of counsel of trus- 
tee and receiver \n Philadelphia and Lancaster, $8,125." 

Prom these facts it is clear that the equity of the axle company 
cannot be put upon the ground that income had been diverted from 
the current expense fund, out of which fund the creditor might 
have reasonably expected to be paid, and had been used for the 
benefit of the bondholders, either in bettering the traction company's 
property, or in paying interest on the bonds. The class of cases 
of which Fosdick v. Schall, 99 U. S. 235, 25 L. Ed. 339, is the lead- 
ing example, do not afford the claimant any aid, and, indeed, they 
are not appealed to for support. The claimant's argument is that 
the supplies in question were day by day supplies, necessary for the 
operation of the road, and that the principle on which the equity 
to be preferred may safely rest is this: Such supplies were neces- 
sary to keep the property a going concern and to maintain its earn- 
ing capacity, without which the security of the bondholders would 
have been of comparatively little value. I think the argument is 
sound. Without frequent supplies such as these, a railway in active 
operation would soon fall into disrepair and decay, its business as 
a carrier would be seriously impaired, its capacity to earn profits 
would be greatly diminished, and the value of its franchise — which 
is, after all, the principal asset of this class of corporations — ^would 
be much depreciated, leaving to the bondholders little more than 
the cars, rails, power house, and appliances. The material property 
is worth little by itself, apart from its connection with the franchise. 

These reasons, I think, need not be much elaborated. To my 
mind they are persuasive of the claimant's equity; and I see no se« 
rious difficulty in the objection that similar reasons may be given 
for allowing a preference to debts created for reconstructing the 
track, or rebuilding the power house, or restocking the road with 
cars. Logically, I concede that little essential difference may exist 
between an outlay for 20,000 tons of steel rails to replace a worn- 
out track, and an outlay for a ton or two of bolts and nuts to keep 
a good track in repair, but practically there is much difference, 
when the rights of prior mortgage creditors come to be considered; 
and the courts have stood fast by the practical distinction. They 
have not permitted such claims to take precedence of a prior mort- 
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gage, if the claims have been so large that reconstrnction, and not 
repair, was evidently the object, or if the supplies were furnished 
at so remote a time that they could not be fairly regarded as having 
been sold in reliance on the current expense fund for payment. 
These practical rules are to be applied in each case with due regard 
to the particular circumstances in evidence, and a claim may be 
proi)erly preferred if the supplies have been recently furnished, and 
if the quantity is small enough to show that the transaction was a 
mere preservation of the earning capacity of the road, — ^merely had 
in view the road as a going concern, — ^and was not in reality a par- 
tial restoration or reconstruction of the plant. 

Perhaps the reason for allowing a jwreference to claims for re- 
pairs, and disallowing a preference to claims for reconstruction, 
may be stated aB follows: When a railway corporation becomes 
insolvent, which is usually a considerable time before the appoint- 
ment of a receiver, one result of the insolvency is to make the mort- 
gage bondholders the real owners of the property. Legally, of course, 
there has been no change of title, but essentially the property now 
belongs to the bondholders. Save in rare instances, they afterwards 
acquire the legal title by a foreclosure sale; but, even if other pur- 
chasers ultimately buy the property, insolvency puts the substantial 
ownership where the property or its proceeds must finally go. This 
being so, it is the bondholders' railway, rather than the corporation's, 
that is now to be maintained, so that it may continue to discharge 
its duty to the public, and so, also, that its value as a security for the 
bonds may not be impaired. To maintain the road in efliciency 
would be an obligation falling immediately on the bondholders, if 
the insolvency of the corporation was immediately followed by the 
consequence that "follows ultimately in one form or another, namely, 
the transfer of the property to the bondholders. If the transfer 
were formally made, it would be necessary for the bondholders to 
pay out their own money for necessary day by day supplies; and 
therefore — ^the transfer being made in substance, although not in 
form — it is just to require them to pay for such supplies as have been 
furnished by others in their stead. I do not mean that a volunteer 
would acquire an enforceable claim by furnishing supplies. Rueh a 
situation is not likely to arise, and does not arise in the ordinary 
case, where supplies are ordered by the corporation. The insolvent 
company may properly be regarded as the agent of the bondholders 
in keeping the railway a going concern, and to this end in contract- 
ing for the needful material. Especially may it seem proper thus 
to regard the corporation, if it is considered that insolvency gives the 
bondholders the right to step in and assert their claim upon the 
property, and therefore that the failure thus to intervene justifies 
the inference that they were content to have the corporation go on 
and act on their behalf. 

I think, also, that to look upon the bondholders as the real owners 
from the time when insolvency sets in furnishes a sufficient reason 
for denying a preference to creditors who have gone beyond the 
mere keeping up of the property, and have furnished the means to 
reconstruct it in whole or in some substantial part. This is going 
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too far in dealing with the property of another. It is evidently not 
mere preservation, which may be a permissible act, but lis substitu- 
tion, which may be against the owner's will, and may thus compel 
him to take what he does not want. 

I think these views find support in Miltenberger v. Bailroad Co., 
106 U. S: 286, 1 Sup. Ct 140, 27 L. Ed. 117, and the class of cases 
to which it belongs. To quote a passage from page 311, 106 U. S., 
I^age 162, 1 Sup. Gt., and page 127, 27 K Ed., that has since been sev- 
eral times repeated: 

''Many circumstances may exist which may make it necessary and indis- 
pensable to the business of the road and the preservation of the property for 
the receiver to pay pre-exlstifig debts of certain classes out of the earnings 
of the receivership, or even the corpus of the property, under the order of the 
court, with a priority of lien. Yet the discretion to do so should be exercised 
with very great care. The payment of such debts stands, prima facie, on a 
different basis from the payment of claims arising under the receivership, 
while it may be brought within the principle of the latter by special circum- 
stances. It is easy to see that the payment of unpaid debts for operating 
expenses, accrued within ninety days, due by a railroad company suddenly 
deprived of the control of its property to operatives in its employ, whose 
cessation from worli simultaneously is to be deprecated, in the interests both 
of the property and the public, and the payment of limited amounts doe to 
other and connecting lines of road for materials and repairs and for unpaid 
tickets and freight balances, the outcome of indispensable business relations, 
where a stoppage of the continuance of such business relations would be a 
probable result, In case of nonpayment,— the general consequence involving 
largely, also, the interests and accommodation of travel and trafflc,~may weU 
place such payments in the category of payments to preserve the mortgaged 
property in a large sense, by maintaining the good will and integrity of the 
enterprise, and entitle them to be made a first lien." 

The decisions in Finance Co. v. Charleston, 0. & C. R. Co., 10 C. 
O. A. 323, 62 Fed. 205, Wood v. Railroad Co. (C. C") 70 Fed. 741, and 
Maryland Steel Co. v. Gettysburg Electric R Co. (C. C.) 99 Fed. 150, 
seems also to be pertinent. In Finance Co. v. Charleston, C. & C. 
R Co., Mr. Chief Justice Fuller delivered the opinion for the circuit 
court of appeals of the Fourth circuit, and allowed out of the corpus 
of the estate an unpaid balance due to certain claims upon accounts 
accruing before the receiver was appointed. In the course of the 
opinion he used this language: 

"It must be regarded as settled that a court of equity may make it a condi- 
tion of the issue of an order for the appointing of a receiver of a railroad 
company that certain outstanding debts of the company shall be paid from the 
income that may be collected by the receiver, or from the proceeds of sale; 
that preferential payments may be directed of unpaid debts for operating ex- 
penses accrued within 90 days, and of limited amounts due to other and con- 
necting lines of road for materials and repairs and for unpaid ticket and 
freight balances, in view of the interests both of the property and of the 
public that the property may be preserved and disposed of as a going con<;em, 
and the company's public duties discharged; and that such indebtedness may 
be given priority, notwithstanding there may have been no diversion of in- 
come, or that the order for payment was not made at the time and as a condi- 
tion of the receiver's appointment, the necessity and propriety of making it 
depending upon the facts and circumstances of the particular case, and the 
character of the claims. [Citing cases.] Of course, the discretion to enter 
such orders should be exercised with great care; but as late as Thomas v. Car 
Co., 149 U. S. 95, 110, 13 Sup. Ct. 824, 37 L. Ed. 663, the supreme court quoted 
the remarks upon the doctrine and Its proper application In Miltenberger v. 
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Eailroad GOm supra, with: approval, although, as observed by this court in 
Bound V. Railroad Oa, 58 Fed. 473, 7 0. O. A. 322, the tendency of that case 
was to narrow the limits within which an equity court should confine Itself 
In making such allowances." 

In Wood V. Railroad Co., — ^a case in th6 circuit conrt for the dis- 
trict of Massachusetts, — Judge Colt allowed a claim for coupling 
links, plus, and tank steel furnished within a few months before the 
appointment of the receiver; and, while the allowance there was not 
out of the corpus of the estate, the line of argument followed by the 
opinion supports the conclusion to which I have come in the present 
case, as may be seen by one or two quotations. For example, in his 
summary of the cases upon the general subject, he says, on page 743 : 

"In respect to the payment by receivers of a railroad of pre-existing current 
debts, as constituting a preference over outstanding mortgage liens, out of 
current income coming into their hands, or even out of the proceeds of the 
sale of the property under foreclosure, it may be observed: ♦ ♦ ♦ Sixth, 
that, independently of the question of diversion [of current income], debts 
may be preferred which are incurred for labor and supplies necessary to Iceep 
the road a going concern from day to day, or which are the outcome of indis- 
pensable business relations, a continuance of which involves the interests 
of the public and the traffic of the road." 

And upon page 746 he concludes as follows: 

"In Thomas v. Car Co., supra, Mr. Justice Shiras, speaking for the court, 
observed: *The case of a corporation for the manufacture and sale of cars, 
. dealing with a railroad company whose road is subject to a mortgage securing 
outstanding bonds, is very different from that of workmen and employes, or 
those who furnish from day to day supplies necessary for the maintenance of 
the railroad.' There is no allegation in this petition of a diversion of current 
income for the benefit of the mortgagees, and therefore this claim, as now 
presented, does not come within the principle of diversion laid down in Fos- 
dlck V. Schall, supra; Burnham v. Bowen, 111 U. S. 776, 4 Sup. Ct. 675, 28 
L. Ed. 5D6; and St. Louis, A. & T. H. R. Co. v. Cleveland, C, O. & I. R. Co., 
125 U. S. 658, 8 Sup. Ct. 1011, 31 L. Ed. 832. It does appear, however, that 
the materials purchased were coupling links and pins and tank steel, furnished 
from time to time between September 22 and December 8, 1898; and the peti- 
tion alleges *that said supplies were necessary to the operation from day to 
day of said railroad.' I am of opinion that the petition states a case which 
brings this claim within that limited class of debts Incurred for labor and 
supplies necessary to keep the road a going concern from day to day, and that 
it should be held to possess a superior equity over mortgage liens, upon the 
principle recognized in Miltenberger v. Railroad Co.,' supra; Finance Co. v. 
Charleston, C & C. R. Co., supra; Bound v. Railroad Co., supra; Thomas v. 
Car Co., supra; Hale v. Frost, 90 U. S. 389, 25 L. Ed. 419." 

The case of Maryland Steel Co. v. (Gettysburg Electric R. Oo. was 
decided in this circuit by Judge Dallas, and he there allowed out 
of the. corpus of the property a claim for printing tickets before the 
appointment of the receiver, saying: 

t ''I do not think that the tickets in question were so manifestly superfluous 

• and Inappropriate to the business of the railway company as to justify tlie 

* disallowance of the debt incurred in having them printed. I regard these 
■ as having been day by day supplies." 

It does not appear from the opinion that the tickets were printed 
before the receiver was appointed, but I have examined the master's 
report, and find that such was the fact 
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Opposed to the doctrine of these cases is the decision in Inter- 
national Trust Co. V. T. B. Townsend Brick & Contracting Co., 95 
Fed. 850, 37 C. C. A. 396, — a decision of the circuit court of appeals 
for the Sixth circuit, which, upon page 860, 95 Fed., and page 406, 
37 C C. A., lays down th#following propositions: 

"But, if there has been no diversion of the current income, either before 
or after the appointment of the receiver, and no surplus income daring the 
receivership, out of which unpaid debts of the income can be paid, upon what 
theory can the proceeds of a mortgage foreclosure sale be applied to the pay- 
ment of such debts against the objection of mortgage creditors? If nothing 
has been diverted from the current-debt fund,— if there has been no augmenta- 
tion of the fund applicable primarily to the satisfaction of the mortgage cred- 
itors,— is there any Just or equitable reason for requiring a restoration where 
nothing has been improperly received? We think in such cases the court 
has no power to displace contract rights; and neither Fosdick v. Schall, 
nor any of the cases which have followed it, afford any sufficient authority, 
when rightly understood, in opposition to this view. These debts of the 
Income are an equitable charge only upon the current income of the mort- 
gaged railroad. If such debts remain unpaid when the railroad passes into 
the possession of a court of equity, this equitable charge is continued, and 
attaches to the surplus income arising under the receivership. If this surplus 
income is not applied to the payment of debts to which it is primarily devoted, 
but is expended for the benefit of the mortgagee, as in payment of interest, 
or in the purchase of property which passes under the mortgage, or in better- 
ment of the railroad itself, an equity arises, as a consequence of such diversion, 
which will Justify a court of equity in requiring the mortgagee^ to restore to 
the Income that which has been taken away. The power of the court to dis- 
place mortgage liens In favor of such unsecured debts of the mortgagor de- 
pends upon the fact that the current income, plther before or after the receiver- 
ship, has been diverted to the benefit of the displaced mortgage, and the ex- 
tent to which the corpus of the mortgaged property can be called upon to pay 
such debts of the income is limited by the amount of the diversion." 

The opinion, which is by Judge Lurton, and displays his usual 
clearness of expression and vigor of argument, has not, however, con- 
vinced me that these conclusions are altogether accurate. It may be 
desirable — I express no opinion upon that point — that the existing 
rules should be modified in the direction indicated by him, but at 
present I think the weight of authority is against the view contained 
in the quotation just made. 

No objection was made at the argument that the rule now under 
consideration should not be applied to the traction company because 
it did not possess the power of eminent domain (Bound v. Railroad 
Co. [C. C] 50 Fed. 314)^ and therefore I shall not pass upon that 
question. 

I am accordingly of opinion that the claim is superior in equity to 
the mortgages under wldch the purchasers' title is derived, and that 
a decree should be entered directing the purchasers to pay the ex- 
ceptant's claim. 
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GRAND TRUNK RY. CX>. ▼. CENTRAL VERMONT R. CO. 
(Circuit Court, D. Vermont. November 27, 1900.) 

L RAiiiROADS— Foreclosure op Mortgage— Preferred Claims. 

A decree confirming tlie sale of railroad property in a foreclosure suit to 
a reorganization committee of bondholders provided that the purchaser 
should pay such further portions of the bid in cash as should be directed 
by the court from time to time to meet such claims as should be adjudged 
superior to the mortgage. The purchaser received all residue of funds 
belonging to the mortgagor. The reorganization agreement provided for 
payment of all defaulted interest on the bonds participating by bonds of 
the new company. Petitioner held coupons from bonds deposited under the 
reorganization agreement, which matured prior to the company's default, 
and the money to pay them had been properly deposited, but, because they 
were not presented, had been used in payment of subsequent coupons; 
the effect being to swell the residue, which went to the new company. 
fl«W, that such coupons did not represent "defaulted" interest, within the 
terms of the reorganization agreement, but that petitioner had acquired 
a right to the money deposited superior to the mortgage, and was entitled, 
under the decree, to payment from the new company. 

2. Same— Interest. 

Where coupons from railroad bonds, not bearing interest by their terms, 
were not presented for payment at the designated place, where the money 
was deposited to meet them, and the residue of the fund subsequently 
passed to a purchaser of the property at foreclosure sale, the holder is 
not entitled to recover interest from such purchaser. 

In Equity. Suit for foreclosure of railroad mortgage. On peti- 
tion for allowance of preferred claim against the purchaser of the 
property. 

HoUis R Bailey, for petitioner. 
Charles M. Wilds, for petitionee. 

WHEELER, District Judge. The first mortgage of the defendants 
road was foreclosed in this suit by the American Loan & Trust Com- 
pany as trustee. In a preliminary agreement of reorganization, it 
was provided that the bondholders should "receive new bonds for the 
face of their bonds in cash, as interest from February 1, 1898, to the 
date of the new bonds, and stock in the new company to the amount 
of eight per cent on the face of their old bonds for defaulted inter- 
est." There was a decree of foreclosure, and a sale of the property 
thereunder for |7,000,000. At the foot of the final decree confirming 
the sale and conveyance it was provided that the grantee or grantees 
named in such deed, or their assigns, as purchasers, shall, as provid- 
ed in said decree entered January 27, 1899, also from time to time 
hereafter, pay such further portions of said bid and purchase price 
in cash as the court may direct, in order to meet the expenses of fore- 
closure and sale, and such claims as may, in accordance with the 
terms of said decree entered January 27, 1899, be allowed a prefer- 
ence over the mortgages thereby foreclosed, or either of them, and 
be ordered by the court to be paid, and the distributive share due 
upon all bonds and coupons not deposited in payment of the pur- 
chase price. Deposits were made with the American Loan & Trust 
Company for the payment of interest coupons to, but not including, 
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those of January 1, 1897. Edward A. CJoflSn is the owner and holder 
of prior coupons from bonds deposited under the decree, and bj pe- 
tition asks, under this provision at the foot of the decree, that thej 
be ordered paid. As the bonds from which these coupons came were 
deposited under the reorganization agreement, if the 8 per cent, of 
the face of the bonds for defaulted interest included these interest 
coupons the petitioner would have to be satisfied with that provision. 
The interest represented by these coupons does not, however, appear 
to be "defaulted" interest. The money to pay it was deposited ac- 
cording to the bond and mortgage. There was no default of the 
mortgagor, but this money was left by the holders of the bonds from 
which these coupons came where it was to be, and was deposited. 
The 8 per cent, of the face of the bonds is made up of the interest fall- 
ing due January and July 1, 1897, and January 1, 1898, with one 
month additional arising from a change of the day of payment. 
There is no room for these coupons there. If the provision for pay- 
ing coupons in stock of the new company had been made elastic to 
cover unpaid coupons, these would, of course, have been brought in; 
but as it was made arbitrary, allowing no more for those having 
prior unpaid coupons than for those having only the last three, it 
appears more clear that only those technically defaulted were intend- 
ed to be included. The right of the petitioner, as owner and holder 
of these coupons, to present relief, grows out of the right to the 
money deposited for their payment, rather than out of the right to 
share in the proceeds of the sale of the mortgaged property; and 
that right would not be affected by the distribution of the avails of 
the sale, unless somehow expressly included. These coupons were 
not 'paid from the money deposited for their payment, because they 
vvere not presented for payment till after the fund was exhausted by 
payment of subsequent coupons.. This right to the money had be- 
come superior to the mortgage. By the agreement and the decree, 
all residues went to the new company, the Central Vermont Railway 
Company, the petitionee, and that company should now be charged 
with the payment of this money which went to swell this residue. 

The petitioner asks interest on the coupons from the times when 
they respectively became payable. They are themselves interest on 
the bonds, and do not, by their terms, carry interest. As they were 
not presented for payment where they were payable and the money 
was ready, no damages arose for nonfulfillment of the contract to 
pay them, or from detention of the money, and, as no money for pay- 
ing interest passed to the petitionee, no ground for charging it with 
interest appears. The petitioner appears to hold and own coupons 
numbered 1 to 25, inclusive, detached from bonds numbered 2,485 
to 2,494, inclusive, being bonds of the denomination of f 100 each, 
J625; coupons numbered 14 to 26, inclusive, detached from bonds 
numbered 2,411, 3,490, and 3,703, of the denomination of ^1,000 
each, J975; coupons numbered 14 to 26, inclusive, detached from 
bonds numbered 185 and 750, of the denomination of f 500 each, 
1325. Let an order be entered for the payn^nt of these coupons, 
amounting to |1,925, and disallowing interest thereon. 
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HEINE SAFETY-BOILBB CO. V. FRANCIS BROS. & JELLETT. 

FRANCIS BROS. & JELLETT v. HEINE SAFETY-BOILER CO. 

(Circuit Conrt, E. D. Pennsylvania. December 21, 1900.) 

Nos. 1 and 44, April, 1900. 

Sales— Construction of Contract to Furnish Boilers— Modification of 
Spkcifica.tions 

Where a bidder for the furnishing of boilers required by a contract 
for the construction of a building, instead of bidding upon the specifica- 
tions contained in such contract, submitted a proposition and specifications 
of its own, which were, at Its Instance, attached to the contract subse- 
quently made between such bidder and the general contractor as modify- 
ing the specifications of the original contract, a guaranty contained in 
such proposition as to evaporating capacity and the tests to be met must 
be construed as superseding the provisions of the original specifications 
relating to the same subjects, rather than as having been voluntarily of- 
fered by the bidder as additional thereto. 

On MotionB for New Trial. 

J. J. De Kinder and J. H. McNeal, for Heine Safety-Boiler Co. 

Frank P. Prichard, for Francis Bros. & Jellett. 

DALLAS, Circuit Judge. ,The first stated action was brought to 
recover the contract price of two boilers; the other for the recovery 
of damages for the alleged nonconformity of those boilers with the 
requirements of the contract under which they were furnished. The 
two cases were tried together, and in each there was a verdict for 
the Heine Safety-Boiler Company. Francis Bros. & Jellett have 
filed separate motions for new trial, but, as the controlling ques- 
tion is the same in both cases, these motions may be disposed of in 
a single opinion. 

Francis Bros. & Jellett had contracted to do certain of the work 
required in the reconstruction of the Bittenhouse Building, on Arch 
street, Philadelphia. Their contract provided that they should fur- 
nish two water-tube boilers. They accordingly invited bids from 
several boiler makers, including the Heine Company, to whom they 
wrote as follows: 

"Philadelphia, April 1st, 1899. 

"Heine Safety-Boiler Works, Bourse Building, Philadelphia— Gentlemen: 
Please name us your best figures for furnishing and erecting, together with 
connections to stack, the boilers called for in the Rlttenhouse Building, N. 
W. Cor. 7th & Arch St Your bid, to receive our consideration, must reach 
us not later than April 11th. Plans and specifications can be seen at our 
drawing room, N. W. Cor. MarshaU & Willow Sts. 

••Yours, very truly, Francis Bros. & JeUett, Incorporated, 

••S. A. Jellett, Mgr.»* 

The plans and specifications referred to in this letter were those 
which accompanied the contract between Francis Bros. & Jellett 
and the owner of the property. They were seen by the Heine Com- 
pany, but they, instead of simply bidding thereon, addressed a let- 
ter to Francis Bros. & Jellett, dated April 10, 1899, in which they 
said: 
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"We inclose you herewith detail specifications and proposition covering the 
two Heine safety boilers to be erected in the Rittenhonse Building, 7th & 
Arch Streets, Philadelphia, • • ♦" 

After the receipt by them of this letter and the inclosure it men- 
tioned, Francis Bros. & Jellett sent a contract, executed by them- 
selves, to the Heine Safety-Boiler Company, for execution by them. 
To this contract specifications were annexed, which were the same 
as those of the contract between the owner of the property and 
Francis Bros. & Jellett; and the first two paragraphs of the contract 
itself were as follows: 

"This agreement, entered Into this first day of May, A. D. eighteen hun- 
dred and ninety-nine, by and between the Heine Boiler Company, of St 
Louis, Missouri, party of the first part, and Francis Brothers & Jellett, In- 
corporated, a corporation of the state of Pennsylvania, party of the second part 
wltnesseth: That for and in consideration of the xMiyments and covenants 
herein mentioned to be made and performed by the said party of the second 
part the said party of the first part doth hereby agree and covenant to fur- 
nish all materials and apparatus for, and to build, construct, and finish, 
complete, ready for use, two (2) water-tube boilers, with their setting, damper 
regulator, etc., called for in specifications prepared by Francis Brothers & 
Jellett, Incorporated, consulting engineers, dated March 15th, 1899, to be 
erected in the Rittenhouse Building. 707 & 709 Arch St., Philadelphia. The 
whole of said work Is to be erected, constructed, and finished in conformity 
with the plans and specifications above referred to; both plans and specifi- 
cations being understood as forming part of this agreement. All work called 
for by these plans and specifications is to be erected under the direction 
and supervision of Mr. Oliver Eamshaw, engineer for Mr. Henry C. Lea, 
owner of the building.'* 

After the word "agreement," immediately preceding the last sen- 
tence contained in the above extract, the Heine Company inserted 
an asterisk, and at the foot of the contract they placed another, and 
there added these words: ^^xcept the changes in details of con- 
struction covered by our proposition and specifications dated 
4/10/99, and attached hereto." They then attached the "specifica- 
tions and x)roposition" which had been inclosed with their letter of 
April 10, 1899, signed the contract as thus altered, and returned it 
to Francis Bros. & Jellett, who thereupon, under date of May 9, 
1899, wrote to the Heine CJompany, saying: 

"We are in receipt of contract for boilers, Rittenhouse Building, and note 
that you have made certain additions, ♦ ♦ • The second one. Just above 
the signature, we would like to know what you mean,— 'Except the changes 
in detail and construction covered by our proposition and specifications dated 
4/10/99, attached hereto.* Please specify what these changes *\n detaU and 
construction' are, so that we may know what you mean by this section. Let 
us have this at once, and oblige. You will recollect that our signature was 
attached to this contract before these changes were made, and they are not 
binding on us unless we are satisfied after getting this detail from you." 

To this letter the Heine Company replied as follows: 

"5A0/99. 

"Messrs. Francis Bros. & Jellett, 70i Arch Street, PhlUidelphla, Pa.— Dear 
Sirs: Answering your favor of the 9th, in which you ask what we mean by 
•except the changes in detaUs and construction covered by our proposition 
and specifications dated 4/10/99, attached hereto,* would say that we refer 
simply to the minor details in which the construction of the Heine boiler 
differs from your general specifications, and these details are set forth in 
our specification sheet dated 4/10/99. For instance, especially in regard to 
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the testing and Inspecting of the metal, the punching and reaming of the 
rivet and tube holes, and the caulking of the seams; also the guaranties 
which we make, and the amount of work which we include In our bid. This 
proposition of ours of the 4/10, with the modified price. Is what you accepted, 
and naturally it should bear |i prominent part in the total contract Trust- 
Ing this is satisfactory to you, we remain, 

"Very truly yours, Heine Safety-Boiler CJo.** 

To this letter Francis Bros, & Jellett made no reply, and under 
this state of the contractual relations between the parties, the Heine 
Company did put two boilers into the Rittenhouse Building. 

I instructed the jury that a certain part of the si>eciflcations which 
Francis Bros. & Jellett had annexed to the contract was wholly 
superseded by the specifications which the Heine Company after- 
wai'ds attached thereto. The part of the Francis Bros. & Jellett 
specification which, with the related provision respecting "tests," 
was held tg.haye been superseded, ia as follows: 

"Boilers. There wiU be two (2) new boUers erected in boUer room of new 
building, set singly as shown; each boiler having a capacity of one hundred 
and forty (140) nominal hors^ power, and must be capable of evaporating 
forty-two hundred (4,200) pounds of water from and at 212 degrees Fahren- 
heit per hour, with ordinary firing." 

The part of the Heine Company specification which was held to 
have superseded the foregoing is as follows: 

"Either of these boilers will, when evaporating 4,200 pounds of water from 
and at 212 degrees Fahrenheit per hour, evaporate 9.0 pounds of water per 
I)ound of dry, newly-mined red ash anthracite pea or buckwheat coal, con- 
taining not more than 15% refuse (10.5 lbs. of water per pound of combus- 
tible); and when using the same coal, and with % Inch draft at boiler 
damper, either boiler may be forced to evaporate 5,500 pounds of water per 
hour from and at 212 degrees F. continuously, and at the same time not ex- 
ceed 1% moisture in the steam at boiler valves. It is understood by us that 
the tests made to determine these guaranties are to be made by the engineers 
under our direction; the engineers' fees being paid by the purchaser; we 
simply furnishing the necessary coal and handling the ashes," etc. 

Upon the hearing of the present motions I was in doubt as to the 
correctness of the ruling which has just been stated, but, having 
since carefully considered the subject with the aid afforded by the 
arguments of counsel, I have finally reached the conclusion that it 
was right. The antecedent negotiations of the parties do not, of 
course, constitute a part of the contract; but, as showing the situa- 
tion of affairs when it was actually closed by the receipt, without 
answer, of Heine Company's letter of May 10, 1899, it is proper, and 
desirable, I think, that the circumstances of the case should, from the 
beginning, be again and more particularly referred to. Francis 
Bros. & Jellett had contracted with a third party to furnish two 
water-tube boilers in accordance with certain specifications. They 
invited the Heine Company to bid, and informed them that plans and 
specifications could be seen at their drawing room. The specifica- 
tions referred to stated that bidders "must carefully examine the 
drawings and specifications when bidding, and, if any change is 
deemed necessary in the details of the specification or in the layout 
on the plans to enable them to comply with the requirements of this 
specification, they must promptly notify the engineers at the time 
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of making their proposal." It also stated that bids were asked on 
six "makes of boilers," including "Heine boilers." The Heine Com- 
pany examined this specification, but did not accept it. Their pro- 
posal was an independent one. It was "to furnish ♦ ♦ ♦ two 
Heine patent safety boilers of (see guaranty) horse power each, 
• * * as per the following specifications," which included the 
guaranty clause heretofore quoted, and one in these words: "Terms. 
Cash on demonstration of guaranties, but tests to be made 30 days 
from installation." It is obvious that the contract which Francis 
Bros. & Jellett sent to the Heine Company did not conform with the 
proposal of that company. Their declination to sign it without 
change was, therefore, certainly not extraordinary. As they said 
in their letter of May 10, 1899, this proposition of theirs was what 
had been accepted, "and naturally it should bear a prominent part 
in the total contract." Accordingly, they altered the instrument 
which had been sent to them in the manner which has been explained. 
They attached their own proposition and specifications, and excepted 
the changes in details of construction which they covered from and 
out of the specifications originally annexed; and, if the minds of the 
parties had met at this point, while there could have been no doubt 
that, as to the difference in details of construction, the Heine spec- 
ifications would have been controlling, the question whether their 
guaranty should also not be regarded as the only operative one 
would not have been free from difficulty; for, although the added 
clause did not mention that guaranty, yet it formed part of the writ- 
ing to which the clause referred, and it might not unreasonably have 
been inferred that no guaranty other than that which especially re- 
lated to the particular "make of boilers" and to the details of con- 
struction specified could have been understood to be applicable. 
But, jas Francis Bros. & Jellett correctly said, no contract as yet 
existed; and in answer to their inquiry as to what was meant by the 
change which the Heine Company had made they were informed, 
among other things, "also the guaranties which we make." Here we 
have, in effect, the statement that the guaranties which the Heine 
Company make are those contained in the specifications which they 
had themselves attached to the contract, and upon this statement the 
contract, as respects the point under consideration, was closed. 
What, then, with reference to the circumstances of the case, is the 
natural meaning of the words "the guaranties which we make"? 
To me it seems plain that the guaranties referred to were those of the 
Heine Company's specifications alone, to the exclusion of those con- 
tained in the Francis Bros. & Jellett specifications; and that the 
sense would not be varied if, for the phrase in question, this language 
were substituted: 'We make the guaranties set out in our specifica- 
tions, and not those which are embodied in yours." Therefore I can- 
not sustain the contention that this part of the explanatory letter 
should not be permitted to nullify any part of the original specifica- 
tions with which it is not necessarily inconsistent. So to decide 
would be to hold that the Heine Company intended to voluntarily add 
an undertaking on their part to those which were contained in the 
contract as at first written, and such intention cannot, I think, 
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reacwnably be ascribed to them. But it is further contended that the 
reference to guaranties in the final letter of the Heine Company can- 
not be related to the first paragraph of the section headed "Boilers'' 
in the Francis Bros. & Jellett specifications, because, as is claimed, 
that particular paragraph contained no guaranties. It is argued that 
the word "guaranty" is not synonymous with the word "agreement,'' 
but ordinarily signifies such an undertaking as to some fact or per- 
formance as is enforceable as well after as before delivery and ac- 
' ceptance, and does not include matters of description, or conditions 

I which would be waived by acceptance of the goods. It may be con- 

ceded that the distinction here pointed out is technically, and when - 
abstractly considered, correct; that a guaranty, where the word is 
used in the sense of "warranty" (2 Pars. Cont. 3), is an express or im- 
plied statement of something which a party undertakes shall be a part 
of a contract, and, though part of the contract, collateral to the ex- 
press object of it"; and that "selling a particular thing by its proper 
description" cannot with accuracy be said to create a warranty, 
Benj. Sales, § 600. But see Pars. Cont. 582. It must be borne in 
mind, however, that we are dealing with the business correspondence 
of business men, and that attention should be directed,, not to legal 
refinements respecting the words employed, but to the ascertainment 
of "the substantial intent of the parties, which is the fundamental 
rule in the construction of all agreements." Canal Co. v. Hill, 15 
WalL 100, 21 L. Ed. 64. The word "guaranty" is not to be taken in 
I "absolute literality." The question is, not what is the technical 

I meaning of that word? but what did the parties intend it to refer to? 

Reed v. Insurance Co., 95 U. S. 23^1, 24 L. Ed. 348. ^What, then, 
I is the true construction of the contract? The answer to this ques- 

tion is not to be found in any name which the parties may have 
given" or may not have given, to any particular clause, "and not 
alone to any particular provision it contains, disconnected from all 
others, but in the ruling intention of the parties, gathered from all 
the language they have used. It is the legal effect of the whole 
which is to be sought for. The form of the instrument is of little 
account." Heryford v. Davis, 102 U. S. 243, 26 L. Ed. 160; Rainey 
v. Hogsett, 40 C. C. A. 335, 100 Fed. 207. The boilers clause of the 
Francis Bros. & Jellett specification and the guaranty of the Heine 
Company specifications relate, unquestionably, to the same subject, 
namely, to evaporating capability, and their terms are, to some ex- 
tent, the same. The first paragraph of the boilers clause provides 
that each boiler "must be capable of evaporating 4,200 pounds of 
water from and at 212 degrees Fahrenheit per- hour, with ordinary 
firing," and in its second paragraph it is said that "they [the con- 
tractors] must also guaranty the number of pounds of water the 
boilers will evaporate per hour per pound of dry red ash anthracite 
pea coal containing not over sixteen per cent, refuse, and when de* 
veloping their normal horse power." The language of the Heine 
Company's guaranty is: "Either of these boilers will, when evaporat- 
ing 4,200 pounds of water from and at 212 degrees F. per hour, 
evaporate 9.0 pounds of water per pound of dry, newly-mined red 
ash anthracite pea or buckwheat coal, containing not more than 

105 F.— 27 



Digitized by 



Google 



418 105 FBDBRAL REPORTER. 

fifteen per cent, refuse (10.5 pounds of water per pound of combusti- 
ble); and when using the same coal, and with f inch draft at boiler 
damper, either boiler may be forced to evaporate 5,500 pounds of 
water per hour from and at 212 degrees F. continuously, and at the 
same time not exceed one per cent, moisture in the steam at boiler 
valvea" That the Heine Company, in referring, as they did, to 
these guaranties of their own specifications, intended to substitute 
them for that part of the Francis Bros. & Jellett specification which 
has been quoted above, seems to me to be evident by comparison of 
the one with the other; and I cannot assent to the proposition that 
the only guaranties of the original specifications are to be found in 
that part of the boiler clause which follows the words "must also 
guaranty," and in the other separate and distinct provision in which 
the word "guaranty" is used, namely, the "contractor must also guar- 
anty to keep the boilers in repair, at his own expense, for a period of 
one year," etc. This latter provision has no connection with the sub- 
ject with which the Heine guaranty is concerned; and the presence 
of the word "also" in the phrase "they must also guaranty," as it oc- 
curs in the boiler clause, plainly indicates that the undertakings 
which preceded as well as those which followed it were regarded as 
guaranties. It is, however, especially insisted that the words, "each 
boiler having a capacity of 140 nominal horse power," as included in 
that clause, were descriptive merely of the thing contracted for, and 
that, therefore, that part of it, at least, was unaffected by the Heine 
guaranty. The distinction thus suggested is ingenuous and plausible, 
but is, I think, too subtle to have entered the minds of the parties; 
and, indeed, it is clear that they had in fact no thought of disconnect- 
. ing this particular portion of a general provision for "capacity" from 
that which, in the same sentence, immediately follows (Heryford v. 
David, supra) ; for the Heine Ck)mpany's proposal, which was to fur- 
nish "two Heine patent safety boilers of (see guaranty) horse power 
each," shows that the whole subject of horse jwwer was referred to 
their guaranty, and was intended to be covered by it. 

I agree with the learned counsel of Francis Bros. & Jellett that 
In doubtful cases "there is one test which, while not conclusive, is 
very important in construing commercial contracts, and that is, 
what is the construction which would best accord with the probabili- 
ties of the situation?" I am, however, unable to accept his view that 
the present contract should not be construed as I have construed it, 
because, as he thinks, such a construction involves a conclusion "abso- 
lutely inconsistent with what common sense would teach to have 
been the natural actions of the parties." Francis Bros. & Jellett 
may have failed to observe the extent to which the proposal of the 
Heine Company departed from the terms of the contract which 
Francis Bros. & Jellett had made with the owner of the property, or 
they may have thought that these differences would not turn out to 
be important; but, be this as it may, it seems to me that it would be 
quite as reasonable to conclude that Francis Bros. & Jellett made an 
improvident agreement as to suppose that the Heine Company pro- 
posed to add their accustomed guaranties to others which had been 
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suggested with reference to water-tube boilers generally, and which 
may have been wholly inappropriate to the Heine boilers. 

After full consideration, I remain of the opinion which I expressed 
upon the trial. I still think that the guaranty clause of the Heine 
Company specifications wholly superseded the boilers paragraph, 
and the related provisions respecting "tests," in the original specifica- 
tions; and my confidence in the correctness of this opinion is con- 
firmed by the somewhat significant fact that the witnesses who were 
familiar with the subject repeatedly referred, in giving their testi- 
mony, to the boilers clause of the original specification, as well as to 
the guaranty of the Heine specifications, as guaranties. The motions 
for new trial are denied. 



BURT et al. v. UNION CENT. LIFE INS. CO. 
(Circuit Court of Appeals, Fifth Circuit December 4, 1900.) 

No. 864. 

LiFB Insurance— Cause of Death— Execution for Crime. 

An action cannot be maintained on a policy of Insurance on the-life of a 
person who was convicted by a court of competent jurisdiction of a cap- 
ital crime, and was executed pursuant to its sentence, although It is al- 
leged that such conviction was erroneous, and the deceased in fact inno- 
cent. The policy contained no provision for forfeiture in the event of 
execution for crime. A policy which in express terms permitted such a 
recovery would be one in effect insuring against the risk of a miscarriage 
of justice, and void as against public policy; and, for the same reason, 
even if a policy can be construed to cover such a risk, because not in 
terms excluded, it is to that extent void and unenforceable. 

McCormick, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the West- 
ern District of Texas. 

Gardner Ruggles, for plaintiffs in error. • 

Geo. F. Pendexter and Geo. E. Shelley, for defendant In error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges, 

SHELBY, Circuit Judge. This suit is on a life insurance policy, 
and is brought by S. M. Burt and H. R. Burt, citizens of Texas, 
against the Union Central Life Insurance Company, a corporation 
chartered under the laws of Ohio. The policy was issued by the de- 
fendant on August 1, 1894, for |5,000, on the life of William E. 
Burt, and was payable at his death to his wife, Anna M. Burt, if 
living, otherwise to the executors, administrators, or assigns of the 
insured, within 60 days after proof of death. The annual premiums 
for the policy were duly paid. The policy contained no provision 
for forfeiture in the event that the insured should be executed under 
sentence of the law. On September 10, 189o, Anna M. Burt and 
William E. Burt assigned in writing to the plaintiffs, to whom they 
were indebted, a one-half interest in the policy. Anna M. Burt died 
intestate on July 24, 1896. She left surviving her no descendants, 
and her husband, William E. Burt, became entitled to any interest 
she had in the policy. By assignment from William E. Burt, and 
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as his heirs and next of kin, the plaintiffs are the sole owners of the 
policy, William E. Burt was indicted for the murder of Anna M. 
Burt, in the district court of Travis county, Tex., and was tried on 
November 27, 1896. In addition to the plea of not guilty, he pleaded 
insanity. He was found guilty by the jury of murder in the first 
degree, and was by the court sentenced to be hanged; and on May 
27, 1898, pursuant to the sentence, he was executed by the sheriff of 
Travis county, Tex. T^ese facts are all alleged in the plaintiffs' 
petition. The petition then avers that the insured, William E. Burt, 
was in fact innocent of the crime of which he was convicted. To 
quote the petition as abridged by the plaintiffs' counsel, ^^Notwith- 
standing said conviction and sentence, said William E. Burt did not 
in fact commit said murder, nor participate therein, but that, if he 
did, his policy was not avoided thereby, because he was insane." The 
defendant demurred to the petition because it appeared therefrom 
that the insured died at the hands of the law, under judgment of a 
court of competent jurisdiction. The circuit court. Judge Maxey 
presiding, sustained the demurrer. The plaintiffs declining to 
amend the petition, the case was dismissed. In this court it is as- 
signed" that the circuit court erred in sustaining the demurrer. 

The industry of counsel has been able to find but one case in which 
a suit was brought on a life insurance policy when the insured had 
been tried and executed for the commission of crime. That case 
is Society v. Bolland, 4 Bligh (N. R.) 194, 211, and it is better known 
and oftener cited as the "Fauntleroy Case." It was an action by 
assignees in bankruptcy to collect a policy of insurance on the life 
of one Fauntleroy. The policy was made i>ayable to his adminis- 
trators or assigns. Fauntleroy was convicted of forgery, then a 
capital offense, and was executed. The lord chancellor (Lyndhurst) 
delivered the opinion. After stating the case, he said: 

"The question, under these circumstances, is this: Whether the assignees 
can recover against the Insurance company the amount of this Insurance; 
that is to say, whether a party effecting with an insurance company an in- 
surance upon his life, and afterwards committing a capital felony, being 
tried, convicted, and finally executed,— whether, under such circumstances, the 
parties representing him and claiming under him can recover the sum Insured 
in the policy so effected. I attended to the argument at the bar, In conjunc- 
tion with the noble lord now present, and we have both come to the conclu- 
sion that the assignees cannot maintain this suit. It appears to me that this 
resolves itself into a very plain and simple consideration. Suppose that in 
the policy itself this risk had been insured against; that is, that the party 
insuring had agreed to pay a sum of money, year by year, upon condition that 
in the event of his committing a capital felony, and being tried, convicted, and 
executed for that felony, his assignees shall receive a certain sum of money; 
is it possible that such a contract could be sustained? Is it not void upon the 
plainest principles of public policy? Would not such a contract (if available) 
take away one of those restraints operating on the minds of men against the 
commission of crimes, namely, the interest we have in the welfare and pros- 
perity of our connections? Now, if a policy of that description, with such a 
form of condition inserted in it In express terms, cannot, on the grounds of 
pubUc policy, be sustained, how is it to be contended that in a policy expressed 
in such terms as the present, and after the events which have happened, we 
can sustain such a claim? Can we, considering the policy, give to it the effect 
of that insertion, which, if expressed in terms, would have rendered the pol- 
icy, as far as that condition went, at least, altogether void?' 
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This case has been cited approvingly in many text-books on in- 
surance, and by the supreme court of the United States. Bitter v. 
Insurance Co., 169 U. S. 139, 18 Sup. Ct. 800, 42 L. Ed. 693. That 
it correctly states the law has never been questioned so far as we 
know. It is quoted and relied on by the learned counsel for both 
parties to this suit. It is conceded, however, that there is a mate- 
rial difference between the facts of that case and this. Here the 
petitioners aver that the insured was guiltless, although convicted 
and executed. They aver in another count that, if he actually killed 
His wife, he was insane when he committed the act, and that the 
defense of insanity was presented unsuccessfully at the trial. If the 
insured did commit the homicide while insane, he was not guilty 
of murder. The meaning of the petition, therefore, is that at the 
trial of Burt, the insured, there was a miscarriage of justice, — 
that he was unjustly convicted. It must be and is conceded as 
settled law that, if he had been rightfully convicted, his assignees 
could not recover on the policy, because, as was held in the Faun- 
tleroy Case (stating the point most favorably for the plaintiffs in 
error), the policy would have been void if it had expressly provided 
for payment of the amount thereof on the just conviction and exe- 
cution of the insured. Does a contract of insurance, having no Bjpe- 
cial provision on the subject, cover the loss, when the insured is 
tried and condemned in, and executed by an order of, a court of 
competent jurisdiction, when he is in fact innocent of the crime 
with which he is charged? This precise question, we are advised 
by counsel, has never been decided. We will apply to the question 
the illustration used by the court in the Fauntleroy Case. Would 
the policy sued on have been valid if it had provided, in the event 
of the insured's being indicted, tried, convicted, and executed for 
murder, when in fact he was innocent, that the amount of the 
policy should be paid to his administrators or assigns? This con- 
dition would not be as encouraging to the insured, determined on 
crime, as that supposed by Lord Lyndhurst, but it would at least 
let him understand that the provision he had made by insurance 
for those connected with him would not be conclusively lost by his 
conviction and execution; that the beneficiaries would have a right 
of action on the policy, with chances of success, even if he was ap- 
prehended, convicted, and executed. It is well settled that no one 
can lawfully contract to do that which has a tendency to be in- 
jurious to the public or against the public good. Can there be a 
legal life insurance against the miscarriage of justice? Can con- 
tracts be based on the probability of judicial murder? If one policy 
80 written be valid, the business of insuring against the fatal mis- 
takes of juries and courts would be legitimate. The same principle 
could be applied, in a kind of accident insurance, to the miscarriage 
of justice in cases that led to convictions and punishments not 
capital. And in each suit to enforce such a policy the issue as to 
the fatal judicial mistake would be tried by another jury and court, 
not infallible. That juries and courts do make mistakes is unques- 
tionable. It may be admitted that the history of criminal jurispru- 
dence shows that innocent defendants have, in rare instances, by a 
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departure from proper rules of evidence, been convicted of murder 
and executed. Oases in which the juries, the courts, and the par- 
doning power are so at fault are so rare that they are not likely to 
be in the contemplation of parties making contracts of life insur- 
ance. The terms of the contract of life insurance, it seems, would 
exclude the idea, as in the case of suicide by the insured while sane, 
that death at the hands of the law was within the contemplation 
of the contracting parties. Bitter v. Insurance Co., 169 U. S. 139, 
18 Sup. Ct. 300, 42 L. Ed. 693. But, if parties make express con- 
tracts on the subject, could the courts lawfully enforce them? It 
is the policy of every state or organized society to uphold the dig- 
nity and integrity of its courts of justice. Such contracts would be 
speculations upon whether the courts would do justice. They would 
tend to encourage a want of confidence in the eflSciency of the courts. 
They would tend to stir up litigation, — litigation that would reopen 
tried issues. They would impress the public with the belief that the 
results of trials of the gravest kind were so uncertain that the inno- 
cent could not escape condemnation by a jury and unjust judgment 
by the court, or obtain pardon of the executive. Such contracts 
would encourage litigation and bring reproach upon the state, its 
judiciary and executive, and would, we think, be against public 
policy and void. Tlie policy of the law often permits, and even 
requires, for error, a new trial of a convicted defendant, but never 
after his execution. The principle that makes void a wagering con- 
tract as to a rise or fall in the price of goods in the markets ^rwin 
V. Williar, 110 U. S. 499, 4 Sup. Ot. 160, 28 K Ed. 225) would make 
void, for stronger reasons, a contract based on the failure of courts 
and juries to perform their.respective duties. Now, to apply the 
reasoning of Lord Lyndhurst in the Fauntleroy Case, if a policy 
with such a form of condition inserted in it in express terms can- 
not, on grounds of public policy, be sustained, a policy without such 
a condition cannot be enforced on the averment of facts which, 
if embraced in the written contract, would have made the policy 
to that extent void. In some cases it has been held that a trial 
and conviction or acquittal in a criminal case are conclusive as to 
the facts decided, when brought in question by the parties in a sub- 
sequent civil suit. Colfey v. U. S., 116 U. S. 436, 6 Sup. Ct. 437, 29 
L. Ed. 684; Boberts v. State, 160 N. Y. 217, 224, 54 N. E. 678; 
People V. Petrea, 30 Hun, 106. But the authorities on this subject 
are conflicting. 1 Freem. Judgm. (4th Ed.) § 319, and cases there 
cited. The assignee takes the i)olicy subject to all defenses and 
equities which attached to it in the hands of the assignor. Bliss, 
Ins. § 331. If the judgment of conviction against Burt is conclu- 
sive as to his guilt in this suit by the assignees of the policy, this 
case would be brought precisely within the principle decided in the 
Fauntleroy Case, for the averment in the petition of the conviction 
of Burt would avoid the effect of the allegation of his innocence. 
But we prefer to base our conclusion on the ground that a contract 
of life insurance, written to insure against a capital conviction in 
the established courts of competent jurisdiction in the event that 
such conviction is unjust and unwarranted by the evidence, is void^ 
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as being against public policy. The judgment of the circuit court 
is aiUrmed. 

McCORMICK, Circuit Judge. I cannot concur in the judgment 
of the court in this case. It seems to me that the case does not 
call in question in any manner, or come under the authority of or 
the reasoning in, the case of Society v. BoUand, 4 Bligh (N. R.) 194, 
211. The action might very well have been brought in the common 
form on the policy of insurance, and left it to the defendant to raise 
by its answer the questions that are herein raised. The plaintiffs, 
being so advised, chose to raise the question as they have done in 
their petition. The petition implies, -if it does not expressly an- 
nounce, that if the insured was in fact guilty of murder, and his 
death occurred by the execution of the sentence against him for 
that crime, the proof of such facts would avoid the civil contract 
on which this action is brought. The holders of the policy, however, 
expressly allege that the assured did not commit the homicide char- 
ged against him, and that, if he did commit the homicide, he was 
in such condition of mental disorder as rendered him incapable at 
that time of committing murder. They allege that these pleas were 
presented on the trial of the indictment against the assured, and 
that on that trial, in a court of competent jurisdiction, the verdict 
and judgment were rendered against him, and sentence of death 
pronounced upon him and executed. The demurrer which was sus- 
tained in the circuit court must assume either that the death of the 
assured by a judicial sentence for crime, though in fact he was 
wholly innocent, and merely the victim of mistake or miscarriage 
of justice, avoids the policy, or that the judgment of conviction in 
the criminal case is not only admissible to prove both the sanity and 
the guilt of the accused, but that it is conclusive evidence of both. 
I fully concur with counsel for the plaintiffs in error that the first 
question has never been directly heretofore decided. It is certainly 
not decided in either the Fauntleroy Case or the Ritter Case. The 
first of those cases proceeds upon the admission or assumption that 
the assured was guilty of forgery, as charged, and for which he was 
executed; no question being made as to his mental condition. In 
the latter case the question of the assured's sanity was submitted 
to- the jury in the civil suit, and on the evidence and under the 
charge of the court the jury found against the policy holder. While 
the elaborate argument in the opinion of the supreme court an- 
nouncing the decision in the case does not show that, if the insanity 
of the assured had been shown, his suicide while in that condition 
would not have avoided the policy, it seems to me to strongly 
imply that it would not. It seems to me that the ruling of the 
circuit court cannot be sustained, except upon the second ground 
indicated above, and that the practical effect of the judgment of this 
court is to set aside a general rule, which has received immemorial 
recognition, to the effect that: 

"A verdict and jadgment In a criminal case, though admissible to establish 
the fact of the mere rendition of the Judgment, cannot be given in evidence 
in a civil action to establish the facts on which it was rendered." 
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This is elementary. The reason of the rale, as expressed by Mr. 
Greenleafy is: 

"IX the defendant was convicted, it may have been npon the evidence of the 
very plaintiff or party claiming the benefit in the civil action; and. If he was 
acquitted, it may have been by collusion with the prosecutor. But, beside 
this, and upon more general grounds, there is no mutuality. The parties are 
not the same. Neither are the rules of decision and the course of proceeding 
the same. The judgment of a court of competent Jurisdiction, being a public 
transaction, rendered by public authority, is presumed to be faithfully re- 
corded. It is, therefore, the only proper legal evidence of itself, and is conclu- 
sive evidence of the fact of the rendition of the Judgment, and of aU the 
legal consequences resulting from that fact, whoever may be parties to the 
suit in which it is offered in evidence. Thus, if one indicted for an assault 
and battery has been acquitted, and sues for malicious prosecution, the record 
of acquittal is evidence for the plaintiff to establish that fact, notwithstanding 
the parties are not the same; but if he were convicted of the offense, and 
then Is sued in trespass for the assault, the record in the former case would 
not be evidence to establish the fact of the assault, for, as to matters involved 
in the issue, it is res inter alios acta." 1 GreenL Ev. §§ 537, 538. 

I am unable to see why public policy not only does not forbid, 
but seems to require, the courts of public justice, at the suit of proper 
parties, to make new inquiry as to the guilt of one who had been 
criminally charged and convicted of making an assault, should for- 
bid the making of the inquiry sought to be made in this case, as to 
the real guilt of the assured in the matter for which he was charged, 
tried, and executed. It seems to me that the public interest and a 
sound public policy give stronger support to the general rule in a 
case like the present than in a suit for damages by one claiming to 
have been assaulted by a defendant who had been convicted therefor 
in a criminal prosecution. In the case of Coffey v. U. S., 116 U. S. 
436, 6 Sup. Ct. 437, 29 L. Ed. 684, the parties to the civil suit were 
the same as the parties in the criminal action; the subject-matter 
was the same; the civil suit, if we may call it so, being for the re- 
covery of a part of the punishment denounced by the penal statute 
against a crime charged in the criminal action. In that case the 
court say: 

"In both proceedings, criminal and civil, the United States are the party on 
one side, and this claimant the party on the other. The judgment of acquittal 
in the criminal proceeding ascertained that the facts which were the basis of 
that proceeding, and are the basis of this one, and which are made by the 
statute the foundation of any punishment, personal or pecuniary, did not 
exist. This was ascertained once for aU, between the United States and the 
claimant, In the criminal proceeding, so that the facts cannot be again liti- 
gated between them, as the basis of any statutory punishment denounced as 
a consequence of the existence of the facts." 

In the case of Roberts v. State, 160 N. Y. 217, 54 N. E. 678, the 
parties in the civil action were the state of New York and the 
claimant; being the same as the parties in the criminal action. 
And it is not held, as I read the decision, that the judgment of con- 
viction in the criminal action was conclusive as to the fact of the 
guilt of the accused. On the contrary, the opinion asserts: 

"It was, therefore. Incumbent upon him [the claimant] to establish that he 
was improperly convicted and imprisoned, and the amount of damages he had 
sustained by reason thereof. While a great volume of evidence was given 
upon the second question [the amount of damages], we find nothing in the 
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record which Justified the board In finding that his conviction and imprison- 
ment were Improper, but, instead, the evidence upon which he was convictefld 
and the Judgment of conviction were introduced, both of which show that his 
conviction was proper,— the former presumptively, and the latter conclu- 
sively." 

By this last word, "concluBively," the court could not have meant 
that no other evidence on that subject should have been received, 
because, if that had been their meaning, they would at once have 
held that the act of the legislature which authorized the proceeding 
was a void act; for this act recited upon its face that the claimant 
had been convicted and imprisoned for the alleged crime of burglary, 
and no question appears to have been made, either in the act or be- 
fore the board of claims, that the conviction was not had in a court 
of competent jurisdiction. - 



In re TOLLBTT. 
(District Court, E. D. Tennessee. November 15, 1900.) 

1. Bakkruptcy—Homestb AD— Effect of Fraudulbkt Convetahcb. 

Where a debtor residing in Tennessee made a voluntary conveyance of 
his homestead in fraud of his creditors, and was subsequently adjudicated 
a bankrupt on hfs voluntary petition, in which he did not schedule such 
homestead, the trustee became, by operation of law, vested with the 
right to recover the property for the benefit of creditors, and such right 
was not affected by a subsequent reconveyance by the grantee to the 
bankrupt, nor did such reconveyance, under the decisions of the state 
courts, revest the bankrupt with a right of homestead In the property, 
or to the crops growing thereon, at the time of the filing of his petition. 

2l Same— JuBisDicTiON of Coubt of Bankruptcy— Homestead Right of Wifb. 
The claim of the wife of a bankinipt to a homestead right in property 
of her husband as against his trustee is one which a court of bankruptcy 
is without Jurisdiction to determine in a case like the one at bar. 

In Bankruptcy. 

The following is the opinion of D. L. Grayson, Referee: 

Jn this cause the petitioner, O. ToUett, filed his original petition, scheduling 
neither realty, growing crops, nor beef cattle. At the first meeting of cred- 
itors the petitioner was examined by counsel for creditors in interest, and 
the following facts were developed: That on the 3d day of January, 1900, the 
petitioner and his wife conveyed his homestead to one O. P. Taylor, naming in 
the deed a consideration of $500. His petition in bankruptcy was filed under 
date of February 26th, following. On or about 1st of June, 1900, said Taylor 
reconveyed the real estate in question back to the petitioner, and by leave 
of the court granted at the creditors' meeting aforesaid this has been scheduled 
as an asset by amended petition duly filed. The petitioner admitted on his 
examination that no consideration in fact emanated from said Taylor to him, 
but that this transaction was voluntary; and it is evident from the proof that 
It was made purely for the purpose of hindering, delaying, and defrauding 
creditors. It is now insisted by the bankrupt's counsel that he, as well as 
his wife, is entitled to a homestead in the aforesaid real estate, and that the 
same should be so adjudged as prayed in the amended petition. It appears 
from the proof that the wife of the petitioner Joined In the conveyance to 
Taylor in the manner prescribed by the state statutes, and the legal effect 
of such 'Joinder was to transfer the homestead right under the well-settled 
rulings of the supreme court of Tennessee, regardless of any express waiver 
In the deed. This much Is admitted, but it is contended by petitioner's coun- 
sel that the homestead revested in both petitioner and his wife upon the recon- 
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veyance to them by Taylor. This would undoubtedly be true if the convey- 
ance in question had been originally free from taint of fraud, but, It being 
admitted that the conveyance to Taylor was without consfderatlon, and the 
proof showing the existence of debts at such time, and the wife having Joined 
in that deed,' and no reservation of sufficient assets to pay said existing indebt- 
edness having been shown, said transfer was fraudulent in law, if not in fact, 
upon the part of the bankrupt, and under the authority of Cowan v. Johnson, 
reported in 2 Tenn. Cas. 41, I must hold that the reconveyance of said prop- 
erty back to the petitioner does not revest the homestead right The case 
in question holds "tiiat the wife who joins with her husband in a deed fraud- 
ulently conveying his home and only property thereby parts with her right to 
homestead therein, and the fact that the land was afterwards fraudulently 
conveyed back to her will not entitle her to homestead." This is the syllabus 
of the decision. In the opinion Judge Lea says: "When she executed and 
acknowledged the deed, although fraudulently done by her husband, she there- 
by parted with the right to homestead, and the fact that the land was after- 
wards fraudulently conveyed back to her Will not entitle her to homestead." 
This case is cited and approved by the court in the subsequent cases of Gibbs 
V. Patten, 2 Lea, 18a; Ruohs v. Hooke, 3 Lea, 306; Nichol v. Davidson Co., 
8 Lea, 395-398,— this latter case denying the suggestion that the cases in 2 
and 3 Lea had weakened the force of this opinion, but, on the contrary, show- 
ing that they were to be distinguished from Oowan v. Johnson, in that in 
the 2 and 3 Lea cases the wife had only accepted the benefit of a fraudulent 
transfer, and had not Joined in one. The argument by petitioner's counsel 
that the wife should not at least be deprived of homestead in this land because 
the proof of her husband shows that he did not explain to her the purport 
of the conveyance is sufficiently met by the facts in the decision quoted, and 
need not be further noticed, except to say that the wife not being before the 
court, her right to homestead cannot be adjudicated. It is therefore held that 
petitioner is not entitled to a homestead in the realty scheduled in the amended 
petition; and the trustee, at such time as due advertisement can be made and 
sale had, will sell the entire fee in this property. 

With respect to the question of growing crops it appears from the proof that 
they were planted before the filing of the petition, but that sinoe its filing the 
bankrupt has conserved them by services rendered looking to their preserva- 
tion from the elements, etc. Having already held that the petitioner is not 
entitled to homestead, this disposed of the right of the petitioner to said crops 
as exempt property, because such right is legally predicated alone upon the 
theory that they be raised upon the homestead, and are exempt for such rea- 
son. The trustee will therefore be directed to take possession of such crops, 
and harvest the same; but they will, of course, be subject to such lawful 
liens as are recognized by the state law for supplies furnished, etc. Said 
liens must, however, be presented for adjudication and allowance in this court 
the court having possession of the res in which the lien Is claimed. The 
bankrupt will also be entitled to reasonable compensation, to be fixed by the 
court for services rendered In caring for said crops since the date of filing his 
petition. 

With respect to the seven head of cattle of the value of ^20 each, which the 
proof shows were transferred by the bankrupt to his counsel as security for 
services in this bankruptcy proceeding, it is sufficient to say that by virtue 
of the provisions of section 60d of the act the court can fix the compensation 
of counsel, but the excess must be recovered by the trustee for the benefit of 
the estate. I have no power to order counsel to surrender this property to the 
trustee, but will fix their fee for services in this matter, unless the same can 
be agreed on with the trustee, in which event the court will adopt such agreed 
figure, and any surplus remaining must, In the event counsel decline to sur- 
render possession of said cattle to the trustee, be recovered by him by suit 
instituted for such purpose. It is intimated in the report of the trustee that 
the sum of $50 is all that is claimed by said counsel. If this be true, the 
court will be pleased to hold that such sum is reasonable, and will so adjudge 
upon consent of parties. The application of the petitioner for the exemption 
of one of said cattle as exempt to him in addition to the one cow heretofore 
set apart to him by the trustee Is declined. The petitioner, havhig given a 
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preference by said transfer, is not now entitled to said exemption out of 
property which may be recovered by the trustee, and he has, furthermore, 
waived his right to claim the same as exempt by not including the same in 
his claim for exemptions heretofore filed. See In re Friedrich, 40 G. G. A. 
378, 100 Fed. 284. The claim of Elijah ToUett, Sr., to a first lien upon the 
seven head of cattle because he furnished the sum of $50 to the bankrupt 
for their purchase, will be denied, because there is no resulting trust in per- 
sonal property. 

This disposed of all questions before the court In this matter^ so far as I am 
at present advised. 

W. B. Miller, for petitioner. 
J, B. Swafford, for creditors. 

CLARK, District Judge. The sole qnestion certified to me by the 
referee in this case, stated in his own language, is as follows: 
"Whether or not the petitioner is entitled to a homestead in the real 
estate set out in his amended schedule, and to the crops growing 
thereon at the time of filing his petition." Upon the evidence dis- 
closed by the record, there can be no doubt that the conveyance made 
by the bankrupt of the land in which homestead is now claimed was 
fraudulent; certainly so in law, whatever might be considered true 
as a matter of fact. The conveyance was entirely voluntary. In 
this situation of affairs, when the bankrupt was duly adjudged such 
bankrupt, the right to set aside this conveyance and to recover this 
property and subject the same to the debts of the bankrupt's credit- 
ors became, by operation of law, vested in the trustee for the benefit 
of such creditors, and the subsequent attempted conveyance by the 
fraudulent vendee back to the vendor had no effect on this right; and 
under the decisions of the supreme court of this state construing the 
homestead law the bankrupt, under such circumstances, is not, as 
against creditors, entitled to hcwnestead. It is accordingly so ad- 
judged, confirming in that respect the view of the referee. The ques- 
tion debated whether or not the wife of the bankrupt has, by reason 
of joining her husband in the fraudulent conveyance, deprived herself 
I of homestead, is a question not before this court, as the wife is not 

I a party to the suit by any mode of service of process, actual or con- 

I structive, and that question is accordingly left undecided. If the wife 

j of the bankrupt should be duly advised that she may assert her home- 

I stead right, notwithstanding the conveyance in which she joined, a 

I remedy in the state court is open to her in that behalf according to 

the case just decided by the supreme court of the United States of 
Bardea v. Bank, 2 Nat. Bankr. N. 725, 20 Sup. Ct. 1000, 44 L. Ed. 1175. 
This court would be without jurisdiction of a suit by the wife claim- 
ing homestead against the trustee, and such a suit could only be 
prosecuted in the state court, unless, by consent, it should be prose- 
cuted in this court. Judgment will be entered accordingly. 
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In re MAHLEB. 

(District Gbnrt, E. D. Michigan. November 6, 1900.) 

L Bankruptcy— Provable Claims— Rekt Accrutno after Adjudioatiov. 

Rent accruing under a lease after the lessee has been adjudicated a 
bankrupt, is not provable against his estate under Bankr. Act 1898, either 
as a fixed liability or an unliquidated claim. 

8. Saub— Effect on Lease— Resumption of Possession by Lessor. 

Where a lease of a store building authorized a re-entry by the lessor 
for nonpayment of rent, but contained no provision making the lessor 
agent for the lessee In respect to the premises, and after the bankruptcy 
of the lessee and the removal of his goods by his trustee the lessor at once 
relet the building temporarily, and subsequently for a term of years^ his 
action amounted to an eviction of the bankrupt, which terminated the 
lease. 

In Bankruptcy. In the matter of the claim of Mra. Adele CS. 
niompson. On case certified by referee. 

Moore & Moope, for petitioner. 

Dickinson, Warren & Warren, for trustee. 

Jonathan Palmer, Jr., for bankrupt. 

SWAN, District Judge. On October 1, 1895, the petitioning cred- 
itor made an agreement with the bankrupt to erect a four-story 
brick building to be used by Mahler for a retail grocery store, and 
to execute to him a lease of the premises for the term of five years 
and two months from March 1, 1896, rent payable monthly in ad- 
vance at the rate of ^,600 per annum, and after February 1, 1898, 
at the rate of f 4,000 per annum. This l^ase was executed by the 
petitioner and accepted by Mehler^ who, upon the completion of the 
building, entered into possession, and occupied the same until Janu- 
ary 3, 1899, when, upon his own petition, Mahler was adjudicated 
a bankrupt. March 11, 1899, the petitioner, Mrs. Thompson, filed 
a claim for rent due to January 3, 1899, the date of adjudication of 
bankrupt, and for repairs for which the lessee was liable under 
the lease, amounting together to 1442.69. This claim was duly 
allowed, and the first dividend paid thereon. At the same time 
Mrs. Thompson also filed a contingent claim for f 10,000, purporting 
to be founded upon the covenants contained in the lease executed 
by her to the bankrupt. The bankrupt abandoned the leased prem- 
ises January 3, 1899, and has neither paid the rent which has ac- 
crued since that time nor made provision to restore the premises to 
their condition when he took possession. The lessor claims under 
the covenants of the lease the rent which has accrued since the 
bankruptcy and that accruing for the remainder of the demised 
term, the sum of |9,333.33. The balance of the f 10,000 is claimed 
''for other possible breaches of the covenants in said f lease con- 
tained." Hie trustee of the bankrupt occupied the leased premises 
from January 3, 1899, the date of adjudication, to January 27, 1899, 
inclusive, and has paid the petitioner therefor the sum of f275, 
which is rental for the time of his occupancy at the rate provided 
in the lease; and delivered possession of the premises to the /agent 
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of the lessor. Thereiii>on said agent rented the premises to Josej^ 
L. Hudson, who had purchased a portion of the bankrupt's stock. 
Hudson paid rent to the agent for the five' days of his occui>ancy, 
viz. |55; and surrendered the premises to petitioner's agent. After 
Hudson vacated the premises, the store was rented a third time to 
one O. G. Frederick, for a short period, who paid flOO to said peti- 
tioner for the rental thereof. August 15> 1899, Mrs. Thompson, the 
lessor, filed a petition stating t^t there was due her absolutely 
upon the contingent claim previously filed the sum of $2,396.41, the 
covenanted rental of the premises to September 1, 1899, and asked 
that amount be "allowed as an absolute claim." A hearing was 
had before the referee upon this petition of Mrs. Thompson for the 
accrued rental. The referee found: (1) That the lessor had not con- 
sented to the termination of the lease to Mahler; (2) that rent which 
accrued subsequent to the adjudication in bankruptcy was not a 
provable claim against the estate of the bankrupt; and (3) that the 
lessor's claim against Mahler individually for rent due after he was 
adjudicated a bankrupt is unaffected by his discharge. 
The lease to Mahler contains the following clause: 

"Provided, that, if any rent shall be due and unpaid, or if default be made 
in any of the covenants or conditi(Mi8 herein contained, then it shall be lawful 
for the party of the first part, her certain attorney, representatives, agents, 
or assigns, to re-enter into and repossess the said premises, and the said party 
of the second part, and each and every other occupant to remove and put out. 
And the said party of the second part hereby waives notice to quit, and de- 
mand of rent or possession, and all other notices, in case he shall neglect or 
refuse to pay the rent specified in said lease in accordance with the terms 
thereof." 

And also the following clause: 

"Said party of the second part hereby expressly agrees that he will not 
sell, assign, or transfer this lease, and that he will not sublet said premises 
hereby leased, nor any part thereof, without the written consent of the party 
of the first part indorsed thereon.'' 

Equivalent provisions are also contained in the lease to Sullivan, 
hereinafter mentioned. 

The evidence and the findings and order of the referee have been 
certified to this court for review under general order 27 (32 G. C. A. 
xxvii., 89 Fed. xi.). Exceptions to the referee's findings of fact 
and law have also been taken. Since the certification by the ref- 
eree, the parties have filed a stipulation by which it is admitted 
that on the 18th day of November, 1899, petitioner made a lease of 
the premises formerly leased to bankrupt to one Roger J. Sullivan 
for the term of five years from and after the 1st day of January, 
1900, at an annual rental of ^,000 per year. A copy of this lease 
ts attached to the stipulation, from which it appears that petitioner 
has covenanted thereby that, if said Sullivan shall pay the rent 
above reserved in manner aforesaid, and observe, keep, and per- 
form all covenants and agreements, he ^'shall and may have, hold, 
occupy, possess, and enjoy the said demised premises with tiie ap- 
purtenances for and during the term aforesaid" (five years). It is 
also stipulated that Sullivan ^^has taken possession of said premises, 
and is now paying rent therefor to said petitioner [Mrs. Thompson] 
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\\\ «(*(HMxlnnce with the terms of said lease." The question pre- 
iw»«ttHl is whetheir the petitioner has a provable claim nnder the lease 
Hjfulnst the estate of the bankrupt for the covenanted installments 
of i*ent accruing after the lessee had been adjudicated. 

Section 63 of the act of 1898 defines and classifies provable debts. 
Dmltting subdivisions 2, 3, 4, and 5, which are conceded to have no 
application to this case, it provides: 

"(a) Debts of the bankrupt may be proved and allowed against his estate, 
which are: 

''(1) A fixed liability as evidenced by a judgment or Instrument in writing 
absolutely owing at the time of the filing of the petition against him, whether 
then payable or not, with interest thereon which would have been recoverable 
at that date, or with a rebate of interest upon such as was not then payable, 
and did not bear interest. • • ♦ 

"(b) Unliquidated claims against the bankrupt may, pursuant to application 
to the court, be liquidated in such manner as It shall elect, and may thereafter 
be proved and allowed against his estate." 

Subdivisions 2, 3, 4, and 5 of the section have no application to 
this case. It. is argued for the petitioner that the claim has become 
fixed, and is capable of definite computation, and, if presented be- 
fore a final dividend, should be allowed. Alternatively it is urged 
that it is an unliquidated claim, capable of valuation, and there- 
fore provable under the last clause of section 63, cited supra. It is 
clear that the claim for future rent is not "a fixed liability * * * 
absolutely owing at the time of the filing of the petition against 
him" (the bankrupt), because before the day at which rent is cove- 
nanted to be paid it is in no sense a debt. It is neither debitum 
nor solvendum; for, if the lessee is evicted before that day, it never 
becomes payable. Bordman v. Osbom, 23 Pick. 295; Savory v. 
Stocking, 4 Oush, 607; Deane v. Caldwell, 127 Mass. 242; Wilder 
V. Peabody, 37 Minn. 249, 33 N. W. 852; In re Commercial Bulletin 
Co., 2 Woods, 220, Fed. Cas. No. 3,060. It is said by Chief Justice 
Gray in the case of Deane v. Caldwell: *T[t is not an existing de- 
mand, the cause of action for which depended upon a contingency, but 
the very existence of the demand depended upon a contingency." 
A covenant to pay rent quarterly creates no debt until it becomes 
due, for before that time the lessee may quit, with the consent of 
the lessor; or he may assign his term with his consent; or he may 
be evicted by a title paramount to that of the lessor. In either of 
such cases he will be discharged from his covenant. Wood v. Par- 
tridge, 11 Mass. 488. It is not an unliquidated claim, capable of 
valuation, which may be proved and allowed after its amount has 
been ascertained. The general intent of congress in the enactment 
of the statute was to make every debt and demand existing against 
the bankrupt at the time of his adjudication, which was recoverable 
either at law or in equity, provable in bankruptcy. This provision, 
however, is evidently intended to include and i)ermit the proof of 
such claims then existing as are uncertain only in amount. Unlike 
the acts of 1841 and 1867, it does not expressly authorize proof of 
contingent claims; and, if it did, petitioners could not be classed 
in that category, for the reason stated in Deane v. Caldwell, supra, 
**that the very existence of the demand depended upon a contin- 
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gency"; or, to adopt the distinction between a provable contingent 
claim nnder the act of 1867 and one not provable, the former is pay- 
able on the happening of an uncertain event, but the sum to be paid 
is certain, while in the latter both the happening of the event and 
the amount to be paid are uncertain and contingent, and depend on 
the time the event may happen. Wolf v. Stix, 99 XJ, S. 8, 25 L. Ed. 
309. In Riggin v. Magwire, 15 Wall. 549, 21 L. Ed. 232, Riggin was 
sued for damages for breach of a covenant of seisin in a conveyance. 
One Martin- Thomas had owned the premises, to which his wife had 
never relinquished her right of dower. Riggin pleaded in defense 
his discharge under the bankruptcy act of 1841, obtained in June, 
1843. Thomas, the former owner, died in 1848. In 1868, Magwire, 
who claimed under Riggin, was sued by Thomas' widow for the value 
of her dower, and the widow recovered. Magwire brought his action 
against Riggin for damages under the covenant of seisin, to which 
Riggin pleaded his discharge in bankruptcy. The question was 
whether Riggin was discharged from this demand by his discharge 
in bankruptcy in 1843. This depended upon the question whether 
the claim could have been proved against him in the bankruptcy 
proceedings. The fifth section of the bankruptcy act of 1841 pro- 
vided as follows: 

"AH creditors whose debts are not due and payable until a future day, aU 
annuities, holders of bottomry and respondentia bonds, holders of policies of 
insurance, sureties, indorsers, bail, or other persons having uncertain or cmi- 
tingent demands against such banlsrupt, shall be permitted to come in and 
prove such debts and claims under the act, and shall have a right, when those 
debts or claims become absolute, to have the same allowed them; and such 
annuities and holders of debts payable in future may have the present value 
thereof ascertained under the direction of such court, and allowed them ac- 
cordingly, as debts In prsesentl." 

The court held, in an opinion by Mr. Justice Bradley, as follows: 

"It is argued that under the right given by the fifth section of the bank- 
ruptcy act of 1841 to prove *uncertain and contingent demands,' the claim in 
this case could have been proven under the act. But the better opinion is 
that, as long as it remained wholly uncertain whether a contract or engage- 
ment would ever give rise to an actual duty or liabUity, and there was no 
means of removing the uncertainty by calculation, such contract or engage- 
ment was not provable under the act of 1841. See 1 Smith, Lead. Gas. p. 
1251, notes to Mills v. Auriol, by Hare. In 1843, Martin Thomas was stUl 
living, and there was no certainty that his wife would ever survive him. It 
was uncertain whether there would ever be any claim or demand. On what 
principle, then, could the covenant have been liquidated, or reduced to present 
or probable value? If an action at law had been brought on the covenant 
at that time, nominal damages at most, if any damages at all, could have been 
recovered. It did not come within the category of annuities and debts payable 
in future, which are absolute, existing claims. If it had come within that 
category, the value of the wife's probability of survivorship after the death of 
her husband might have been calculated on the principles of life annuities. 
Had a proposition for a compromise of her right been made between her and 
the owner of the land, such a mode of estimation would have been veiy proper. 
But, without authority from the statute, the assignee would not have been 
Justified in receiving such an estimate and malting a dividend on It It Is un- 
necessary to review the authorities pro and con on the subject They are 
quite numerous, and are mostly cited in the note of Mr. Hare, above referred 
to. The case Is so clear that we have hardly entertained any doubt about it" 
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The act of 1841 was also construed in Bosler v. Kuhn, 8 Watts & 
S. 183; Savory v. Stocking, 4 Cush. 607, — in both of which cases 
it was held, notwithstanding the ample authority it gave to prove 
contingent debts and for their valuation, that rent accruing after 
the adjudication was not provable as a contingent debt. 

In Ex parte Houghton, 1 Low. 554, Fed. Cas. No. 6,725, it was 
held that a claim for rent accruing after an adjudication could not 
be held either as a debt or unliquidated damages, under the act of 
1867. The elements of uncertainty in point of time, amount, and 
contingencies prevent the liquidation of the claim, or the ascertain- 
ment of its present or future value. 

In Bosler v. Kuhn, supra, Gibson, C. J., said: 

"A rent service is not a debt, and a covenant to pay It is not a covenant to 
pay a debt It is a security for the performance of a coUateral act. The 
annual payments spring Into existence, and for the first time become debts, 
when they are demandable; for, whUe they are growing due, the landlord has 
no property in anything distinct from the corpus of the rent or the realty of 
which they are the product; and the fruit must be severed from the tree 
which bears it before it can become personal property and a chose in action. 
A debt is an entire thing, although it be payable by installments; and to admit 
It to be proved when thus constituted would require the installment to be com- 
bined by a penalty, such as formerly was called In aid of an annuitant, or else 
to be consolidated by the contract. To whatever length the law may go for 
the purpose of liquidating a contingent demand, it must necessarily stop 
short when the demand is not only uncertain in Itself, but incapable of being 
reduced to a certainty." 

Note to Mills v. Auriol, 1 Smith, Lead. Oas. p. 1251. 

Although this construction of the act of 1898, if correct, author- 
izes the rejection of the petitioner's claim, another ground of de- 
fense is insisted upon by the trustee, founded upon the practical 
acceptance of the surrender of the premises by the lessor, and evi- 
denced by the renting thereof to Hudson, Frederick, and the trustee, 
and later to Sullivan for a term of years from November 18, 1899. 
While nothing can be predicated upon the action of the lessor in 
permitting the occupancy of the premises by the trustee, as the lat- 
ter had a reasonable time to elect whether he would accept the lease 
or not, and could not be charged with its acceptance by reason of 
the goods remaining in the leased premises after the bankruptcy, 
yet 5ie renting of the premises to Hudson, Frederick, and later to 
Sullivan for a term of years, was a practical eviction of the lessee, 
terminating his interest under the lease, and authorized by its terms. 
As is said by Judge Lowell in Ex parte Houghton, supra: 

"The petitioners have availed themselves of the power of re-entry, and have 
put an end to the estate of the bankrupt, and repossessed themselves *aa 
of their former estate.' Such an entry is an eviction, and puts an end to the 
rent by operation of law. • • ♦ They cannot be heard, after they have 
entered, and exercised all acts of ownership, and relet the premises, to say 
that they have not entered as lessors nor to repossess the premises, but merely 
as agents of the lessee, and to save the estate from waste. We have already 
seen that this lease confers no power or agency upon the petitioners in this 
matter, and their entry must be taken to be according to their right. It is 
Immaterial whether the bankruptcy was the breach for which they entered. 
It is enough that they have entered lawfully, and have ended the term and the 
rent together. If the lease had been valuable, and they had relet the shop 
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for an increased rent, I do not see bow the assignee could have made any 
valid objection to the re-entry." 

The lease in the case at bar did not anthorize the lessor to act 
as agent for the lessee. The facts of this case are nearly parallel 
with those in Day v. Watson, 8 Mich, 535, where the tenant gave the 
key of the demised premises to the agent of the lessor, and surren- 
dered possession. The lessor brought an action for the rent accru- 
ing during the agent's possession. The court said: 

"There is no proof in the case from which an inference can be legitimately 
drawn that the entry of defendant in error was by consent of her tenant, or 
under any arrangement with them. This being so, and the entry followed 
by continued possession which was inconsistent with the time assured to the 
tenants under the lease, that possession amounted very clearly to an eviction. 
If she [the lessor] be regarded as entering on conditions broken, that would 
signify an intention to terminate the lease entirely. If she regarded the lease 
as still continuing, the right to rent was suspended during the occupancy. In 
the absence of any evidence showing an understanding with the tenant, she 
had no right to reassume possession whether the premises . were vacant or 
not, if she designed to regard the lease as continuing." 

See, also, Deane v. Caldwell, supra, as to the effect of lessor's 
unqualified acquiescence in the surrender of the lease. See, also, Gray 
V. Ice-Cream Co., 162 N. Y. 388, 56 N. E. 903. 

As there is no evidence that the lessor restored or surrendered 
the possession to the bankrupt, it must be presumed that her pos- 
session continued until the demise to Sullivan, who is now in occu- 
pancy thereof, under the lease made by the lessor. Petitioner there- 
fore has no legal or equitable claim against the bankrupt's estate 
under the covenants of the lease. 

Other questions have been argued by counsel, and authorities cited, 
which it has not been considered necessary to examine. The only 
question calling for decision is that upon the character of peti- 
tioner's claim. Whether the bankrupt remains liable under the cov- 
enants of his lease, and, if so, to what amount, notwithstanding his 
discharge, is not decided. The conclusion of the referees that peti- 
tioner's claim is not provable against the bankrupt's estate is ap> 
proved. 

105 F.— 28 
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AMERICAN GRAPHOPHONE CO. v. NATIONAL GRAMOPHONE CO. et al. 

(Circuit Court, S. D. New York« December 11, 1900.) 

Patents— Suit fob Infringement— Withdrawal of Defense. 

One who Is not a party to a suit for infringement, but has become privy 
to it by assuming the defense under an agreement to protect the defend- 
ant, may withdraw from the prosecution of the defense, and the appear- 
ance entered for defendant by its counsel, at any time; but pleadings 
and evidence already on file or in the hands of officers of the court, wheth- 
er examiner, master, or clerk, cannot be withdrawn. 

Petition of the Berliner Gramophone Company and the United 
States Gramophone Company to withdraw answer and testimony in- 
troduced by it on behalf of the defendant Seaman, under contract to 
defend. 

The bill in equity in this case was filed December, 1808, to restrain the 
defendants from infringing letters patent of the complainant Nos. 341,214, 
issued May 4, 1886, to Bell and Tainter; 341,288, Issued May 4, 1886, to 
Sumner Tainter; 375,579, Issued December 27, 1887, to Charles Sumner Tainter, 
—all being for improvements relating to graphophones. An answer on be- 
half of the defendants was filed shortly thereafter by counsel retained by the 
Berliner Gramophone Company, which was not a party defendant At the 
time of the filing of the bill of complaint, Frank Seaman, one of the defendants, 
had a contract with said Berliner Gramophone Company by which the said 
Seaman was made the sole selling agent of the said Berliner Gramophone 
Company, and by which contract it was obligated to defend the said Seaman 
in any suits for infringements which might be brought against him by reason 
of his selling the gramophonet} and gramophone goods of the Berliner Gramo- 
phone Company. The Berliner Gramophone Company, in co-operation with 
the United States Gramophone Company, its licensor, thereupon undertook 
and carried on the defense of the said suit against the said Seaman by 
its own counsel, at its own expense. On or about the 5th day of May, 1900, 
a consent decree, without the knowledge of the Berliner Gramophone Com- 
pany, was entered by the National Gramophone Company with the connivance 
and knowledge of the said Seaman, as alleged by the petitioners, for the pur- 
pose alleged, of injoring the business of the Berliner Gramophone Company. 
After the date of the said consent decree no further testimony was taken by 
the said Berliner Gramophone Company on behalf of the defendants. On 
July 26, 1900, the Berliner Gramophone Company notified the said Frank Sea- 
man of the termination of its contract with him, by reason of certain alleged 
breaches on the part of the said Seaman; and about this time the said Seaman 
instituted suit in the United States circuit court for the Western district of 
Virginia to restrain the Berliner Gramophone Company from terminating its 
contract. On October 19, 1900, the American Graphophone Company secured 
an order limiting the time of the defendant Seaman for c(Hnpleting his testi- 
mony; and on November 16, 1900, the Berliner Gramophone Company and the 
United States Gramophone Company, the petitioners in this motion, presented 
their petition praying for leave to withhold all testimony from the case taken 
by it at its expense on behalf of the defendant Seaman, and to withdraw the 
answer filed, and also the appearances of its counsel which had been entered 
for the defendant Seaman. The defendants' testimony taken before a notary 
had not been filed in the office of the clerk of the court For former opinion, 
see 90 Fed. 824. 

Philip Mauro and 0. A. L. Massie, for ccnnplainant. 
Horace Pettit, Howard W. Hayes, and Charles E, Mitchell^ for 
petitioners. 
Waldo G. Morse, for defendant Seaman. 



Digitized by 



Google 



AMERICAN GBAFHOPHONE CO. Y. NATIONAL GRAMOPHONE CO. 485 

LACOMBE, Circuit Judge, The situation in this case is as fol- 
lows: The plaintiff contends that both defendants infringe its pat- 
ents. The defendant Seaman has or had a contract with the Ber- 
liner Gramophone Company, under which they undertook to defend 
him, should he be sued for infringement because of his handling the 
instruments of the Berliner Company. This latter company there?- 
fore entered upon the defense of this case in behalf of Seaman, and 
has taken considerable testimony. Recently the defendant National 
Gramophone Company has conceded infringement, and allowed a 
decree to be entered against it. Moreover, quarrels have arisen be- 
tween Seaman and the Berliner Company, hnd their relations are 
greatly strained. Under these circumstances the Berliner Company 
(which never was made a party to the suit) desires to withdraw from 
the further prosecution of the defense, in order that the final ad- 
judication in this suit may not have the effect in other litigations of 
a decision against a privy who had the opportunity to defend, and 
who did defend. To this there can be no possible objection. In- 
deed, it was wholly unnecessary to apply to the court for leave to 
withdraw from the prosecution of Seaman's defense; it being a mat- 
ter entirely betwixt the Berliner Company and himself. Neverthe- 
less it was perhaps desirable for the Berliner Company to make it 
thus a matter of record, so that their position in the future litigation 
between the parties to the suit might not be misunderstood. It fur- 
ther asks leave to withdraw the answer now on file, and the proofs 
presented by the petitioner, and that petitioner's counsel, who have 
appeared for said defendant Seaman, may be allowed to withdraw 
such appearances. As to the withdrawal of appearances of counsel, 
the application is granted, with the proviso that such withdrawal 
be not operative until 10 days from the date of the entry of this or- 
der, so that opportunity may be afforded to Mr. Seaman to retain 
other counsel to appear for him'. ^Documents already on file, how- 
ever, or in the hands of officers of the court, whether examiner, 
master, or clerk, may not be withdrawn from the files. Therefore 
the motion as to the answer and as to any proofs that have been filed 
is denied. As to the proofs which have been taken in the case, but 
have not yet come within the custody of the court, this court has 
nothing to do with them. Withdrawing, as they do, from the case, 
the Berliner Company, and the counsel with which it supplied Mr. 
Seaman, are under no obligation to file anything which they have not 
yet filed. Much of the testimony, however, it may be supposed, has 
been taken down stenographically, and transcript written out for 
both sides. What shall be done touching this testimony — ^whether 
it shall be, by assent of both parties to the continuing litigation, here- 
after filed as a part of the defendant's testimony, or whether it shall 
become the subject of some motion by one side or the other — is a 
matter which the court is not now called upon to decide. Certainly 
it has no power to require the complainant to deliver up to the Ber- 
liner Company the transcripts of the testimony which the complain- 
ant already has, or to assent to their destruction. 



Digitized by 



Google 



436 li)5 FBDBRAL XISPORTBR. 

THE LANSDOWNB. 

THE W. B. MORLBY. 

(District Court, E. D. Michigan. October 29, 1900.) 

1. CoLLTSiOH — Absence of Lights— Wbioht of Evidencb. 

In a suit for collision in the nighttime, where the officers on watch on 
one of the vessels and her lookout testify that no colored side light was 
visible on the other vessel, until immediately before the collision, to indi- 
cate that she was in motion, or her course, and there is nothing to indi- 
cate negligence on their part, and the management of their vessel was 
consistent with such tact, but directly contrary to the navigation rules 
and the practice of good seamanship if such light were seen, their testi- 
mony is entitled to greater weight than that of casual observers who had 
no interest in the matter. 

2l Baue— Failure to Observe Rules— Presumption of Fault. 

Under the decisions of both English and American courts, where a ves- 
sel has disregarded a rule of navigation, it is incumbent on her to show, 
in case of collision, that the violation of the statute not only did not con- 
tribute to the collision, but could not have done so. 

8. Same— Bteamers Crossing — Evidence Considered. 

A collision which occurred in the nighttime on the Canadian side of the 
Detroit river, between a steam ferryboat on her way down from Windsor 
to Detroit and a steamer passing up the river, hdd to have been due 
solely to the fault of the ferryboat in falling to comply with the Canadian 
navigation rules as to the position and character of her bright lights, or 
to signal when within sight of the other vessel, as required by such rules, 
and, chiefly, in falling to display her red port light until immediately before 
the collision. She was a double-ended vessel, and carried two sets of 
colored lights, which closed by metal screens; the custom being, when 
leaving her slip, for the watchman to dose the lights on the end which 
was, for the time being, the stem, and open the others. The weight of 
evidence tended to show that on this occasion the port light was either 
not opened until the vessels were near together, or that it was only par- 
tially opened, so that it could be seen but a short distance; in consequence 
of which, in connection with her ^ilure to signal* and the numerous lights 
in the city behind her, the officers and lookout of the other vessel were 
unable to make her out until near, and then supposed her to be stationary, 
until too late to avoid the collision. 

4» Same— Contributory Fault. 

The other vessel was not guilty of contributoiy fault in passing up within 
600 or 700 feet of the shore, it appearing that she was seen by the ferry- 
boat when half a mile distant, nor in falling to sooner signal under the 
circumstances sdiown, nor because, when a few lengths distant, she sig- 
naled her intention to pass to port, which was contrary to the rules 
when a vessel was approaching on her starboard hand; since she was 
Justified in the supposition that the object seen nearly ahead was sta- 
tionary. 

In Admiralty. Libel and cross libel for collision. 

P. H. Canfleld and H. D. Gonlder, for the W. B. Morley. 
John C. Shaw and Alfred Bnssell, for the Lansdowne. 

SWAN, District Judge. About 12:30 a. m., August 6, 1899, the car 
ferry Lansdowne, while on her trip from the slip at Windsor for her 
slip at 18i street, Detroit, came into collision with the steamer W. B. 
Morley, coal laden, and bound up the Detroit river. The car ferry 
is a registered Canadian steam vessel, 318 feet long, 41 feet beam, 

I and at the time of the collision was fully laden with freight cars. 

i 
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The Morley is an enrolled and lieenBed American steamer^ 276 feet 
long, and of 2,000 tons burden, and was laden with a cargo of coal. 
The night was starlit, and the weather clear. The collision oc- 
curred about 600 or 700 feet from the Canadian dock line, and about 
abreast of a point between Church and Bruce streets, of Windsor, 
wholly within Canadian waters. Both vessels were so badly dam- 
aged that the Morley sank in the river before reaching the dock on 
the American side, l^e Lansdowne settled on the bottom after 
returning to her slip at Windsor. The regular course of the Lans- 
downe between her Windsor slip and ttiat at the foot of 18i street, 
Detroit, was about W. i S., or W. by S. The Morley's course was 
about E. by N. i N., which brought her about 600 or 700 feet from 
the Canadian dock line. The locality of the collision makes ap- 
plicable the Canadian navigation act (as amended by the order in 
council of February 9, 1897), constituting chapter 79 of the Revised 
Statutes of Canada. The following sections of that act, which is 
entitled ^^An act respecting the navigation of Canadian waters," are 
relied upon as defining the obligations of the vessels. The interpre- 
tation clause of the act (section 1, par. "C") declares that: 

"The expression 'steam-ship' or 'steam-boat' includes every vessel propelled 
wholly or in part by steam or by any machinery or power other than sails 
or oars;" 

"Sec. 2. The following rules with respect to lights, fog signals, distress sig- 
nals, steering and sailing, and rafts shaU apply to aU the rivers, lakes and 
other navigable waters within Canada, or within the Jurisdiction of the Parlia- 
ment thereof,— that is to say: 

"Preliminary. In the following rules, • • • every vessel under steam, 
whether under sail or not, is to be considered a steam-vessel." 

"The word 'steam-vessel' shall Include any vessel propeUed by machinery." 

Then follow the rules concerning lights, etc., prefaced by this pro- 
vision: 

"The word 'visible' In this nde when appUed to lights sharll mean vlslNe on 
a dark night with a clear atmosphere." 

"Article 1. The rules concerning lights shall be complied with in all weather 
from sunset to sunrise, and during such time no other lights which may be 
mistaken for the prescribed lights shaU be exhibited." 

"(e) A steam-vessel when under way may carry an additional white light 
similar in construction to the light mentioned in subdivision (a). These two 
lights shall be so placed in line with the keel that one shall be at least 15 feet 
higher than the other, and in such a position with reference to each other that 
the lower light shall be forward of the upper one. The vertical distance be- 
tween these lights shaU be less than the horizontal distance." 

"Art 18. When two steam vessels are meeting end on, or nearly end on, so 
as to involve risk of collision, each shall alter her course to starboard, so that 
each may pass on the port side of the other." 

This article only applies to cases where vessels are meeting end 
on, or nearly end on, in such a manner as to involve risk of colli- 
sion; and does not apply to two vessels which must, if both keep 
on their respective courses, pass clear of each other. The only cases 
to which it does apply are when each of the two vessels is end on, 
or nearly end on, to the other; in other words, to cases in which, by 
day, ^ch vessel sees the masts of the other in a line, or nearly in 
a line, with her own; and, by night, to cases in which vessel is in 
such a position as to see both the side lights of the other. It does 
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Dot apply, by day, to cases in which a vessel sees another ahead 
crossing her own course; or, by night, to cases where the red light 
of one vessel is opposed to the other, or where the green light of one 
vessel is opposed to the green light of the other, or when a red light 
without a green light or a green light without a red light is seen 
ahead, or when both green and red lights are seen anywhere but 
ahead. 

"Art. 2. A steam vessel when under way shaU carry: (a) On or in front 
of the foremast, or if a vessel without a foremast, then In the forepart 6t the 
vessel, at a height above the huU of not less than 20 feet, and if the breadth of 
the vessel exceeds 20 feet, then at a height above the hull not less than such 
breadth, so, however, that the light need not be carried at a greater height 
above the hull than 40 feet, a bright white light, so constructed as to show 
an unbroken light over an arc of the horizon of 20 points of the compass, so 
fixed as to throw the light 10 points on each side of the vessel, viz: from right 
ahead to 2 points abaft the beam on either side, and of such a character as to 
be visible at a distance of at least five miles. On the port side, a red light 
so constructed as to show an unbroken light over an arc of the horizon of 10 
points of the compass, so fixed as to throw the light from right ahead to 2 
points abaft the beam on the port side, and of such a character as to be visible 
at a distance of at least two miles." 

A like requirement is made for the starboard light. 

'*The said green and red side lights shall be fitted with inboard screens pro- 
jecting at least three feet forward from the light, so as to prevent these 
lights from being seen across the bow." 

"Art. 19. When two steam vessels are crossing, so as to involve risk of colli- 
sion, the vessel which has the other on her own starboard side shall keep out 
of the way of the other." 

This is identical with rule 18 of the White law (28 Stat. 648). 

**Art. 21. Where by any of these rules one of two vessels is to keep out of 
the way, the other shall keep her coarse and speed. Note,— when, in conse- 
quence of thick weather or other causes, such vessel finds herself so close 
that collision cannot be avoided by the action of the glving-way vessel alone, 
she also shall take action as will best aid to avert the collision." 

Excepting this note, this rule is, in substance, rule 20 of the White 
law. 

"Art 22. Every vessel which is directed by these rules to keep out of the way 
of another vessel shall, if the circumstances of the cause admit, avoid crossing 
ahead of the other. 

"Art. 23. Every steam vessel which is directed by these rules to keep out of 
the way of another vessel shall, on approaching her, if necessary, slacken her 
speed or stop or Reverse." 

This is rule 21 of the White law. 

"Art. 25. In narrow channels every steam vessel shaU, when It Is safe and 
practicable, keep to that side of the fairway or midchannel which lies on the 
starboard side of such vessel." 

"Art. 27. In obeying and construing these rules, due regard shall be had to 
aU dangers of navigation and collision, and to any special circumstances which 
may render a departure from the above rules necessary in order to avoid 
immediate danger." 

This is identical with rule 27 of the White law. 

"Sound Signals for Vessels in Sight of One Another. 
"Art 28. The word 'short-blast* used in this article shaU mean a blast of 
about one second's duration. When vessels are in sight of one another, a 
Bteam vessel under way, in taking any course authorized or required by these 
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ndes, shall indicate that course by the following signals on her whistle or 
siren, viz.: One short blast to mean: *I am directing my course star-board.' 
Two short blasts to mean: *I am directing my coarse to port.* Three short 
blasts to mean: 'My engines are going full speed astern.' 

"Art. 29. Nothing in these rules shall exonerate any vessel or the owner, or 
master, or crew thereof, from the consequences of any neglect to carry lights 
or signals, or of any neglect to keep a proper look-out or of the neglect of 
any precaution which may be required by the ordinary practice of seamen, or 
by the special circumstances of the case." 

"Sec. 5. If, in any case of collision, it appears to the court before which 
the case is tried, that such collision was occasioned by the non-observance 
of any of the rules prescribed by this act, the vessel or craft by which such 
rules have been violated shall be deemed to be in fault; unless it can be shown 
to the satisfaction of the court that the circumstances of the case rendered a 
departure from the said rules necessary. 43 Vict c. 29, § 6." 

"Sec. 9. When foreign ships are within Canadian waters, the rules for pre- 
venting collisions prescribed by this act, and all provisions of this act relating 
to such rules, or otherwise, relating to collisions, shall apply to such foreign 
ships; and in any case arising in any such court of justice in Canada concern- 
ing matters happening within Canadian waters, foreign ships shall, so far as 
regards such rules and provisions, be treated as if they were British or Cana- 
dian ships. 43 Vict c. 29, § 11." 

The provisions of the White law, so called, regulating navigation 
on the Great Lakes and their connecting and tributary waters, 
which took effect March 1, 1895, and rule 2 and rule 7 of the Amer- 
ican pilot rules for the Great Lakes and their connecting tributary 
waters, have also been referred to in argument. But, as the case is 
controlled by the Canadian statutes, they have not been considered 
where they differ from the foreign code. The Lansdowne, being a 
Canadian vessel, was subject to the law of her flag; and under its 
requirements, because of her beam, should have carried a bright 
white light 40 feet above her hull, having a range of illumination of 
10 points, as required by article 2 of the Canadian statute. She 
carried instead the lights prescribed by rule 7 of the American pilot 
rules for double-ended ferryboats. These were but 32 or 33 feet 
above her hull. The faults charged against the Lansdowne are: 
(1) Failure to exhibit her lights; (2) the lack of proper oflficers and 
crew; (3) failure to maintain a lookout; (4) for not sounding a whis- 
tle at the proper time; (5) for not checking her speed or stopping 
when risk of collision was evident. The first three specifications of 
fault against the Morley are idetitical in substance with those made 
against the Lansdowne. The remainiug specifications in the cross 
libel charge: (4) That, the vessels being on cross courses, the Mor- 
ley, having the Lansdowne on her own starboard side, did not adopt 
timely measures to keep out of the way of the Lansdowne. (5) For 
attempting to force the Lansdowne out of her course, and calling 
upon her for an impossible maneuver in order to let the Morley cross 
ahead of the former wfeen the vessels were close together. (6) For 
wrongfully attempting, when the vessels were in close proximity, to 
cross the Lansdowne's course ahead of that vessel, instead of wait- 
ing, if necessary, or porting her wheel so that she might pass on the 
port side of and under the Lansdowne's stern. (8) For not passing 
between the Lansdowne and the Canadian shore. (9) In proceeding 
on her adopted course up the river, close to the Canadian docks, at 
an excessive and dangerous speed. (10) For adopting an unusual 
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and dangerous course next to the Canadian docks, where her lights 
were liable to be hidden or confused with lights on the docks and on 
the shore, and at a place where ferryboats are continually putting 
out and crossing the river. 

The Lansdowne is what is termed a double-ended ferryboat. On 
her main deck are two tracks, upon which, at her slips in Detroit and 
Windsor, cars are run over her bow proper. At her stem are bum- 
pers at the end of each track to prevent further movement of the cars 
astern. When running up the river from Detroit to her Windsor 
slip, she proceeds bow first. On the return trip to her Detroit slip, 
she moves down the river stern first, under engine signals of two 
bells, until she has arrived at a point where her bow can be swung 
into the slip. She carries two sets of colored lights, and has two 
pilot houses, one forward and aft, set upon the bridge. The lights 
are placed six or seven feet outboard from each side of the pilot 
house, and were properly fitted with inboard screens of the full regu- 
lation size. They had, however, an additional appliance to dispense 
with the necessity of shifting them each trip from one end to the 
other .of the steamer, consisting of a metallic cylindrical shield of 
about the same height as the light, but of greater diameter, permit- 
ting it to be revolved freely around the lights, which it inclosed. 
This ^eld had ah opening somewhat larger than the lens of the 
lights. It was the watchman's' duty, preparatory to the return trip 
for her slip at 18J street, Detroit, to adjust this shield on each for- 
ward light so as to close the light, and to open the lower lights by 
bringing the opening of the shield in front of the lens. There was 
also an opening about 2^ inches in diameter through the inner side 
of the screen board, a few inches in front of the light, through which 
the gleam of the light could be seen by those in the pilot house, if 
the lens was either fully opened or not completely closed. The 
Lansdowne, while in her slip at Windsor, lay with her stem about 
30 feet further out in the stream than her bow, heading about on her 
course to her Detroit slip. Her master, before entering the pilot 
house to give the starting signal, went to the outer side of the bridge, 
— that is, on the starboard side of the boat when she is running down 
stream, — ^and looked down the river, before giving the starting signal. 
Prom that point his range of vision was limited, and he saw no ves- 
sel coming up. Before the steamer started from her slip, the master, 
in accordance with his custom, went into the pilot house at tie upper 
end of the boat. Bassett, the wheelsman. Pierce, the watchman, and 
Prior, the assistant wheelsman and lookout, were on the main deck 
at this time. The first two were handling the apron and adjusting 
the clamps, preparatory to moving out of the dock. When this was 
done, the wheelsman signaled from the main deck to the master, who 
then sounded two short and smothered blasts of the whistle as a 
signal to the assistant wheelsman, who was on the main deck at the 
lower end of the boat, to cast off the line. This done and reported, 
the master gave the signal to work the port engine. When the 
steamer had cleared the slip, the current had a tendency, aided by 
the port wheel, to swing her somewhat to starboard. There was no 
one in the pilot house on the down-stream end of the boat when the 
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port engine was started. After casting off the line, the assistant 
wheelsman took the wheel in that pilot house. After starting the 
port engine, the master of the Lansdowne went from the forward 
pilot house to that at the downstream end. To do this he had to 
walk from his station at the bell pull in the pilot house, some 12 
feet, to the head of a stairway of 12 steps, which brought him to the 
upper deck at a point about 270 feet distant from a like stairway lead- 
ing to the pilot house at the down-stream end. From the top of that 
stairway it is 12 feet to his post in the after pUot house, which is 
about 330 feet from his first position. Until his arrival there was no 
officer at the downstream end of the steamer, and no one in that pilot 
house except the assistant wheelsman, who also bore the title of 
lookout, but was without other nautical experience than such as 
could be acquired by shifting the wheel under orders, casting off the 
lines, and loading and unloading cars. The range of his duties and 
his position in the pilot house disqualified him as lookoutman. 
Tbe Northern Indiana, 3 Blatchf. 104, Fed. CJas. No. 10,320; The Otta- 
wa, 3 Wall. 273, 18 L. Ed. 165. By the time the master had reached 
his post in the lower pilot house, the Lansdowne had got about 
abreast of the ferry dock at the foot of Ouellette avenue, or a little 
below that point, a distance of 500 or 600 feet from her slip. At this 
point he started the starboard engine. At an ordinary walking gait, 
he must have taken a minute and a half to reach the pilot house 
on the down-stream end, after he rang the port engine bell. Bassett, 
the wheelsman, got there just before the master's arrival. The dis- 
tance from the Lansdowne's slip to the place of collision is about 1,800 
feet. When abreast of the ferry dock, the master saw the Morley 
showing'green and white lights. He kept on his course without sig- 
naling her until the Lansdowne was just below the lower ferry do^ 
at the foot of Ferry street, which is about 1,000 feet beflow the Lans- 
downe's slip, when he sounded a one-blast signal, and ordered the 
wheelsman to port a little. He states that, if the vessels had kept 
their respective courses, they would have passed in safety port to 
port; that his signal of one blast was answered by the Morley with 
two blasts in such time that, as he states, ^^ was in no particular 
uneasiness about coming together," although the vessels were then 
not over the length of the Landsdowne apart. Thereupk>n he rang 
the bell to stop lK)th engines, but did not reverse, because he had not 
time. He states that the speed of the Lansdowne was then 4 or 5 
miles an hour. The current of from 1^ or 2 miles an hour would in- 
crease that to at least 6 miles an hour. The boats came together, 
the bow of the Morley penetrating the stern proper or lower end of 
the Lansdowne several feet at an angle of 22 deg., as estimated by 
the master of the Lansdowne, or, as claimed by libelants, 15 deg. 
The photographs of the Lansdowne and Morley taken shortly after 
collision tend to corroborate the libelants' estimate. The master of 
the Lansdowne testifies that she went straight down the river out 
of her slip on her usual course; that when she was opposite Ferry 
street he saw the lights of the Morley about 1,200 or 1,500 feet down 
the river, and that he had seen them from the time he was abreast 
the ferry dock at the foot of Ouellette avenue; that he ran a minute 
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and a half with her lights in view before signaling her, and that the 
steamers were probably only 800 or 900 feet apart when he gave the 
signal of one blast, — the Lansdowne being then about 600 feet out 
from the dock line on her usual course, and the Morley then begin- 
ning to show both her lights. The speed of the Morley, it is admit- 
ted, was about 7^ miles an hour by the land; that of the Lansdowne, 
with the current, probably 6 miles an hour at least. The combined 
speed of the vessels was therefore nearly 14 miles an hour, or about 
1,200 feet per minute. 

It is charged as a fault on the part of the Morley that her course 
was dangerously near the shore, and imperiled vessels and ferries 
whose track it crossed. The proofs fail to sustain this contention. 
The collision is in no way referable to the proximity of the Morley's 
course to the Canadian shore. 

Two questions arise in this case which are the subject-matter of 
directly conflicting testimony. The master and crew of each vessel 
testify that their own steamer sounded the first signal. Eleven wit- 
nesses on the part of the Lansdowne are confronted upon this issue 
by 11 equally credible witnesses who testify as positively that the 
Morley's signal of two blasts was first given. It is unnecessary to 
determine this issue. The case must be decided upon other grounds. 
There is much force in the suggestion that the signals sounded by 
the two steamers were independent, and the evidence is satisfactory 
that neither steamer made any change of course because of the signals 
of the other. The Morley's version of the circumstances which led 
to the collision contradicts in every material point that given in sup- 
port of the Lansdowne's case. The pivotal question in the case is 
that relating to the port light of the Lansdowne. The libel charges, 
and libelants' proofs tend to show, that when the Morley was on the 
described course "her watch discovered on the water, and not a great 
distance ahead, nearly, but somewhat inside and to the starboard of, 
the course of said steamer, a dark object showing no lights of any 
kind which were visible to the men on said steamer, and which object 
had not and did not give any signal or indication of being a steamer 
navigating. The Morley promptly sounded a signal of two blasts, 
indicating an int;ention to keep outside, whereupon the dark object, 
which proved to be the said car ferry Lansdowne, • • ♦ replied 
with a signal of one blast, and suddenly exhibited a red light. The 
Morley, not having changed her course, at once stopped, and reversed 
her engines, and backed strong; ♦ ♦ ♦ but the Lansdowne, ap- 
parently without checking her speed or stopping, ♦ ♦ ♦ came 
on, and struck the bows of the Morley nearly stem on, and crushing 
them in," etc. The deck watch of the Morley was composed of the 
master, the mate, the lookoutman, and the wheelsm*an. There is no 
evidence assailing their competency. Their testimony is that they 
were giving their attention closely to the navigation of the steamer; 
that no light was visible on the "dark object," which proved to be 
the Lansdowne, no indication that it was in motion, nor was any 
signal given by her until after the Morley had sounded a signal of 
two blasts, notifying her course to port; that no change of course 
was made on the part of the Morley in pursuance of her signal, but 
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instantly, upon the Lansdowne's reply of one blast, and the simul- 
taneous exhibition of her red light, the signal to reverse the Morley's 
engine and back strong was given and obeyed, and her wheel was 
put amidships. The testimony of the master of the Morley as to 
the orders to the engine in their relation to the exchange of signals 
is supplemented by that of the engineer, watchman, and other mem- 
bers of the Morley's crew, and by witnesses upon other vessels in the 
vicinity. On the part of the iknsdowne there are about an equal 
number of witnesses whose testimony is that the latter's colored and 
bright lights were burning brightly. The preponderance of evidence 
is that the Lansdowne exhibited the bright lights fore and aft, but 
that these had no significance to a steamer on the Morley's course, 
because her green light was shut out from the Morley by the Lans- 
downe's heading, and her red light was not opened, and because of 
the many like lights in the back ground upon the railroad premises 
and in the city of Windsor from which the bright lights of tie Lans- 
downe would be indistinguishable unless characterized by a colored 
light or lights. 

Section 29 of the Canadian statutes, above quoted, is decisive of 
the fault of the Lansdowne in failing to comply with the require- 
ments of the Canadian statute as to the position and character of 
the bright lights, and is prima facie evidence, until conclusively re- 
futed of the agency, of that violation of the statute in the collision. 
Both the American and English courts hold that, where a vessel has 
disregarded a rule of navigation, it is incumbent upon her to show; 
in cases of collision or other disaster, that the violation of the stat- 
ute not only did not, but could not have, contributed to the collision. 
The Fenham, L, R. 3 P. C. 212; The Pennsylvania, 19 Wall. 125, 22 
L. Ed. 148; Richelieu & O. Nav. Co. v. Boston Marine Ins. Co., 136 
U. S. 408, 10 Sup. Ct. 934, 34 L. Ed. 398. In view of the number of 
lights in that neighborhood for which the lights of the Lansdowne 
could easily be mistaken, it is impossible to say that the breach of 
the statute did not contribute to this disaster. The general courses 
of the two vessels were intersecting at an angle of between 1 and IJ 
points until the wheel of the Lansdowne was ported after the ex- 
change of signals. It is not claimed that the green light of the Lans- 
downe was at any time visible to those on the Morley. If her port 
light was open, and burning, it should have been visible to the Mor- 
ley's watch from the time the Lansdowne left her slip. It is insist- 
ed by libelants that it was first displayed inmiediately after the 
whistles were sounded. It was one of the numerous duties of the 
watchman of the Lansdowne to care for, close, and open the lights. 
He is the only witness who testified to the manual act of opening 
the metallic shields upon the lights at the lower end of the boat, 
although the assistant wheelsman of the Lansdowne states that he 
incidentally saw the port light open when going to the wheel after 
the Lansdowne had left her slip, and when he was standing near that 
light for the purpose of ascertaining if the bright light was burning. 
Ab the bright light was in plain sight on his way to his post at the 
wheel, and before he reached the stairs leading to the bridge, upon 
which the lights were placed, a better reason for his visit to the port 
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light would have inspired more coafldenee in hia testimony. The 
testimony of Capt. Firby and Bassett, the wheelsman, that they saw 
the gleam of the red light through the opening in the screen, will be 
considered hereafter. It was the watchman's duty to care for the 
lights, to aid in raising and lowering the apron or movable platform 
over which the cars were run on and off the steamer, to assist in 
making the steamer fast in the slip, to remain at the bow until she 
left the dock, to open the lights at one end of the boat and close them 
at the other, and to help at the wheel from slip to slip. If the Lans- 
downe was going to her Wabash slip at Detroit, which would be 
made known to her crew by two low blasts of her steam whistle, 
given when the 'loading had been completed and the apron raised, the 
watchman had then to close the upper lights. If she were bound to 
the Detroit and Milwaukee slip, three blasts of the whistle were 
given, and the lower lights were kept closed while the upper lights 
remained open. He states that he opened the lower lights "as soon 
as we got into the dock so we could be ready to start again. Q« 
How long before you left the slip on that trip was it that you opened 
the red and green lights on the lower end? A. Not long. Some- 
times the boat gets to the lower* end of the slip before I get them 
shut off. Q. I am speaking of this particular trip. At the lower 
end, how long had they been open before you left the slip? A. They 
had been open only the time we would take to get a load off and get 
a load on again. Q. Then you opened them when you came into the 
slip? A. Yes, sir; after we get into the slip. I help the boys to 
land always. Then I go straight down and open them) and have 
them ready to start again. Q. The lights at the down-stream end 
would not be open as you were going up to the slip? A, No. Q. 
80, I understand you had opened the lights at the lower end after 
you got into the dock, and you helped them get away from the dock, 
and shut the lights off at the after end? A. Yes, sir; and when I 
heard our boat's whistle, I was just going to go down the stairs, and 
I heard the captain give one whistle, and then I turned around, and 
I heard the Morley give two whistles. ♦ • • i was then at the 
upper end of the boat. I was going downstairs, and I was half way 
on the stairs when I was thrown down [by the shock of the colli- 
sion].'^ The deposition of this witness was taken duriug the hear- 
ing because of his illness. His physical condition was such as to 
excuse the leading form of some of the questions, and the cross- 
examination was humanely shortened for that reason. His testi- 
mony is ambiguous and unsatisfactory. While he states that the 
lights were properly opened and burning, he leaves it doubtful 
whether they were opened before the Lansdowne was under way. 
His statement that he opened them after the boat got into the dock, 
and shut off the upper lights after he had helped to^ get her away 
from the dock, is rather an echo to the question to which he -made 
that answer than a recollection of the order of events, or the se- 
quence of his services. He speaks rather to his custom than to his 
acts that night. The fact that he had scarcely completed the clos- 
ing of the upper lights before the exchange of the signals between 
the steamers, given when they were less than a thousand feet apart> 
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strongly suggests that the closing of the upper immediately fol- 
lowed the opening of the lower lights. That would be the natural 
and probable order of his duties, for until the signal of two short 
whistles announcing that the steamer was bound for the Wabash slip 
he could not know whether it would l)e necessary to open the lower 
and close the upper lights. It is, therefore, highly improbable that 
he opened the lower lights until the master had notified his desti- 
nation for the Wabaah slip by the signal of two low whistles. Then, 
as he admitted, it was his duty to help get the boat away from the 
slip, and that was doubtless an immediate and urgent duty, taking 
precedence over all else. The work of opening and closing the lights 
was merely momentary. As he had to cover the same distance, in 
going from the lights of one end to those at the other, which the 
master traversed in going from one pilot house to the other, if he 
did not open the lower lights until just before he closed the upper, 
the Lansdowne must have been about abreast of Ferry street before 
she showed her port light to the Morley. If this be true, it would 
explain the sudden appearance of that light to those on the Morley. 
It is also not improbable that in the hurry of his work and the mul- 
tiplicity of duties, the adjustment of the metallic shield, whenever 
done, was hurriedly and imperfectly made, leaving the light so ob- 
scured as to be invisible at the distance which separated the two 
boats before the exchange of signals. The testimony of Capt. Firby, 
the wheelsman Bassett, and Prior, his assistant, is that from their 
positions in ihe pilot house they saw the reflection of the lights 
through the opening in the screen board of each light. This, how- 
ever, is entirely consistent with the fact, experimentally ascertained, 
that the metallic shields might nevertheless have been in such po- 
sition as almost wholly to obscure the lens, except to a near ob- 
server dead ahead, and yet throw a gleam inboard through the open- 
ing. Whether the shield was improperly adjusted in the hurry of 
leaving the slip, or whether the duty of opening the lights was not 
seasonably performed, cannot positively be determined upon this 
record; but the proofs satisfy me that one or the other of those 
causes prevented the sight of the red light by the Morley's watch. 
The witness Pangborn, a night ferryman, who was in the rowboat 
just below the Ouellette avenue dock when the Lansdowne left her 
slip, testified to seeing her red light. This may be true, and yet it 
may have been invisible to vessels at a distance and to the port side, 
because insufliciently open. He was scarce a length from the Lans- 
downe when she moved out of her slip, and nearly ahead of her, be- 
tween her course and the ferry dock. He had no need to note her 
lights, but was merely waiting for her to pass down so that he might 
go under her stem. Other witnesses from a car ferry a mile below 
the Lansdowne's slip, and one from a ferry in the 0. P. R. slip near 
Seventeenth street, Detroit, testified to seeing the colored lights of 
the Lansdowne before the collision. This consists entirely with the 
testimony of the crew of the Morley. Powers, wheelsman on the C. 
P. R ferry Michigan, claims to have seen the Lansdowne's colored 
lights when she was coming out of her slip at Windsor when his own 
steamer was half a mile below the Morley^ and half way between the 
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Wabash and C. P. R. slip. As the Lansdowne lies in her slip and 
moves out of it down the river in the same line of vision to one in 
Powers* position, it is scarcely credible that such an observer could 
tell whether the vessel was at rest or in motion, at her slip or a 
thousand feet below it . 

The great majority of the witnesses had no concern with the ab- 
sence or presence of the lights. The deck watch of the Morley was 
charged with the duty of navigating their vessel with reference to 
the dangers and exigencies of navigation, which in that locality 
were numerous and great. They knew that ferryboats were con- 
stantly crossing in that vicinity, that the numerous lights on each 
side of the river increased the diflQculty of distinguishing those on 
land from those water-borne, and the conditions peculiar to the lo- 
cality called for the utmost vigilance. It must be presumed that 
men of their exi)erience, familiar with the river and the exceptional 
hazards of its navigation, were alive to their duties, and appreciated 
the conditions of the locality. From a point 600 or 700 feet — nearly 
one-third of the width of the river from the Canadian shore — the 
Morley's crew was, for over half a mile at least, in a position to 
discern the light of an approaching vessel, whether that vessel was 
leaving her dock bound down, or coming from a point above. It is 
hard to believe that if the Lansdowne seasonably showed her port 
light, competent navigators would be so negligent of their duties, 
and so reckless of the consequences of collision, as to take no pre- 
caution, nor give any warning, but keep on at full speed until that 
vessel had approached within 800 or 900 feet. By rule 23 of the 
White law every steam vessel in taking any course authorized or 
required by the rules shall indicate that course by prescribed sig- 
nals of her whistle, and by rule 5 of the pilot rules for the Great 
Lakes and their connecting and tributary waters, with both of 
which her master was familiar, it was the duty of the Morley to 
sound a passing signal to an "approaching vessel" on any course, and 
within half a mile distant. The Canadian statute is yet more strin- 
gent requiring the passing signal when vessels are "in sight of each 
other." The statutes of both countries penalize the violation of any 
of their provisions. While the master of the Morley had no actual 
knowledge of the Canadian statute, yet the instinct and training of 
every competent American master and the penalty of the statute 
would naturally prompt him to observe at least the salutary require- 
ment of the American statute and rules. He willfully disregarded 
these if he knew, or might have known, before the exchange of whis- 
tles, the approach of the Lansdowne, whose port light, at least if 
opened, was visible to him from the time she cleared from her slip, 
and yet approached her at full speed without signal or precaution of 
any kind. Such a gross violation of law and of the dictates of com- 
mon prudence is not to be presumed, but must be established by the 
clearest evidence. That offered in support of the charge fall short 
of the requirement. 

On the other hand, the violation of article 28 of the Canadian stat- 
ute, quoted supra, is confessed by the master of the Lansdowne in 
the admission that he saw the Morley's green and masthead light 
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from the time he was abreast of Oaellette avenue. He must have 
seen, during every moment of her approach, that she was navigat- 
ing without reference to the Lansdowne, and was on a course which 
would cross the latter's, yet he sounded no signal notifying her of 
the presence and course of the Lansdowne until the vessels were 
but three lengths apart, and 40 seconds would bring them together. 
Not even then had he any apprehension of a collision, but put his 
wheel nearly hard a-port, and, without waiting for answer, kept his 
speed and the course until he had only time to give the stopping sig- 
nals to his engines before the vessels came together. 

Where reputable witnesses, whose competency and experience in 
their calling is not questioned, testify that no light was visible, who 
were in a position to see it if it was, whose interest, duty, and safety 
were involved in observing it, and where there is nothing to indicate 
negligence on their part, and a collision occurred which might easily 
have been avoided, and would naturally have been averted if the 
light had been visible and seen; when their testimony is opposed 
mainly by that of men having less favorable opportunities of knowl- 
edge of the fact in question, and which is quite consistent with the 
obscuration of a light by a cause which they were not in a position 
to observe; and where the testimony of one of the opposing wit- 
nesses, who was charged with the duty of opening the light, is ap- 
parently to his practice, rather than his recollection of the facts and 
of the time when he opened the light; and when the navigation of 
vessel charged with fault is shown to have been flagrantly negligent 
in other particulars, — the weight of evidence must be deemed to es- 
tablish the light in question was either imperfectly displayed or was 
not seasonably shown. The Drew (D. C.) 35 Fed, 791; The Living- 
stone (D. O.) 87 Fed. 775; The Monmouthshire (D. C.) 44 Fed. 697. 

It is argued that the vessels were on crossing courses, and there- 
fore the Morley was at fault, — if she was the first to signal, — in an- 
nouncing that she was taking her course to port; that her duty was 
to keep out of the way of the Lansdowne by passing under her stern. 
It may be remarked, in passing, that the Canadian statute does not 
make that course imperative. Article 19 of that Code is qualified 
by article 22, providing that "every vessel which is directed by these 
rules to keep out of the way of another vessel, shall, if the circum- 
stances of the case admit, avoid crossing ahead of another." It is 
manifest, however, that the rule and its qualification apply only to 
those cases where both vessels are under way, and the intersection 
of their courses is evident. If no light was visible to the Morley 
until she had given the signal of two blasts, and there was nothing 
to indicate that the Lansdowne was on a crossing course, she was, as 
to the Morley, not an "approaching*' vessel, but merely a possible 
obstruction to be shunned, — the "dark object" which the Morley's 
crew described her to be. When she notified her course and char- 
acter by her signal and the exhibition of her port light, the collision 
was inevitable; and under articles 22 and 23 the "circumstances of 
the case" did not admit of any other course than that adopted by the 
Morley. It is strong evidence of careful navigation that the master 
refused to take the chances of crossing ahead of the Lansdowne at 
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full speed after her light was displayed. It is impossible to accept 
the judgment of the Lansdowne's master that the vessels would have 
passed port to port if the Morley had kept her course. The clear 
preponderance of the proofs is that the Morley made no change of 
course, notwithstanding her signal. If her port light wafi seen by 
those on the Lansdowne, it was brought into view by the advance of 
the latter, and at the instant of collision. 

The navigation of the Lansdowne was fraught with so many sins 
against the Canadian statutes, the neglect of so many precautions 
required by the ordinary practice of seamen, that all doubts must be 
resolved against her. No proper precaution was taken to ascertain 
the proximity of vessels before she left the dock. She moved out of 
her slip without a competent navigator in charge of her forward 
deck. Her master was her only licensed officer. She had no look- 
out. She did not carry the lights prescribed by the statutes of Can- 
ada. She failed to properly and seasonably display her port light. 
She did not seasonably sound the passing signal, althou^ she had 
seen the Morley more than half a mile away. She neither slackened 
speed, stopped, nor reversed until a length away from the Morley, 
although it should have been evident to her master at the exchange 
of signals that collision was imminent. Were the. evidence less con- 
vincing of the careful navigation of the Morley, any doubt of the 
propriety of her management must be given her when contrasted 
with the many and grievous faults of the Lansdowne. 'Where fault 
on the part of one vessel is established by uncontradicted testimony, 
and such fault is of itself sufficient to account for the disaster, it is 
not enough for such vessel to raise a doubt with regard to the man- 
agement of the other vessel. There is some presumption, at least, 
adverse to its claim, and any reasonable doubt with regard to the 
propriety of the conduct of such other vessel should be resolved in 
its favor.^ The City of New York, 147 U. S. 85, 13 Sup. Ct. 211, 37 
L. Ed. 84. 

A decree will be entered holding the Lansdowne solely in fault 
for the collision, dismissing the cross libel, and referring the cause 
to a commission to ascertain and report the damages. 
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CHARMAN V. LAKE ERlk & W. R. <X>, et aL 

(Circuit Court, D. Indiana. December 22, 1900.) 

No. 9,893. 

L Remoyal of Causes— Joint Action. 

That one of two defendants sued jointly in a state court waa Joined for 
the purpose of preventing a removal of the cause to the federal court by 
the other defendant does not give the latter the right of removal, where 
the plaintiff had the legal right to bring a Joint action. 

9. Torts— Actions— Joinder OF Defendants. 

It is not necessary to the maintenance of a Joint action for a tort that 
the injury should grow out of the breach of a Joint duty, but where it 
resiilts from an act or omission which constitutes at the same time a 
breach of duty owing by each defendant to the plaintiff, although such 
duties are not the same and do not grow out of the same or similar prin- 
ciples of law, a Joint action therefor may be maintained* 

8. Same- Masteb and Servant— Joint Liability. 

Bums' Rev. St. Ind. 1894, § 7063, which makes a railroad company Uabie 
for an injury to an employ^ caused by the negligence of any person in its 
service who has charge of any switch yard, shop, etc., imposes upon the 
company the duty of employing foremen who will not by their negligence 
injure other employes; and, where the negligence of the foreman in 
charge of a switch yard causes an injury to an employ^ therein, his act 
constitutes a breach of the duty of the master, and at the same time a 
breach of duty on his own part towards his co-employ6, and the person 
injured may maintain a Joint action against the master and servant for 
the injury. 

4. Removal of Causes— Separable Controversy — Joint Action for Tort. 
It being the settled rule in Indiana that a master and servant may be 
Jointly sued for an injury resulting from the servant's negligence, such 
an action brought In a court of that state cannot be severed for the pur- 
pose of removal. 

At Law. On motion to remand to state court. 

This is an action by the plaintiff, as administrator, against the defendants 
to recover damages for the death of Frank Coffman by the wrongful acts and 
omissions of the defendants. The action was begun in the circuit court of 
Delaware county, Ind., and removed into this court. It is alleged that on 
November 29, 1809, Frank Coffman died intestate, and that letters of admin- 
istration upon decedent's estate were duly issued to the plaintiff, who has duly 
qualified and entered upon the duties of his office; that on and long prior to 
November 29, 1899, the defendant the Lake Erie & Western Railroad Com- 
pany owned and operated, and now owns and operates, a line of railroad 
through the county of Delaware, Ind., which passes through the city of Mun- 
de, in said county, at which place the defendant railroad company has 
had during said time regularly established switches and switch yards for 
handling cars and making up trains, and that daring all of said time the 
defendant railroad company kept as its duly-appointed yard master the de« 
fendant Oliver, with full authority and control over said switch yard and the 
employ^ in said switch yard; that during said time the defendant company 
was, and still is, a common carrier for hire of freight and passengers, em- 
ploying a large number of persons for the purpose of operating its railroad 
and switch yards; that on October 6, 1899, the defendants employed the de- 
cedent and put him to work as a brakeman in said switch yard, and that on 
November 29, 1899, the decedent, while in the performance of his duty as 
such brakeman, was requested, ordered, and commanded by defendant Oliver, 
as such yard master in charge of said switch yard, to couple together by 
means of chains two damaged cars which were then standing on one of the 
switches in said switch yard with a number of other cars; that the damaged 
105 F.— 29 
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cars were without drawbars and bumpers, and that because of said defects 
the ends of said cars would come together, leaving but a few inches between 
their flat-end surfaces; that while in the exercise of due care, and without auy 
fault or negligence on said decedent's part, and while chaining together said 
damaged cars, and acting under direct command of said defendant yard mas- 
ter of said defendant company, said yard master, without notice or warning 
to decedent, carelessly, negligently, and recklessly permitted an engine to be 
operated and propelled in and upon said switch, which set said cars in motion, 
whereby said cars, without decedent's fault or negligence, were propelled 
upon and against the decedent with great force and violence, and said de- 
cedent was then and there, without fault, caught between said damaged 
cars, and his head and slsull were crushed, from the effects of which he in- 
stantly died; that the defendant Oliver Icept no outlools and exercised no care 
whatever whereby he could have known that said cars would be propelled 
against the decedent; that said yard master used no signals to prevent said 
cars from being propelled against the decedent as aforesaid, and gave no 
warning to decedent that he was in danger of injury from said moving cars; 
that decedent was not aware of his peril, and had no notice of the movement 
of said cars; that all of said wrongs, grievances, and injuries to the person 
of the decedent occurred solely through the negligence, carelessness, and reck- 
lessness of said defendants, as hereinbefore stated and alleged; that decedent 
was a strong and vigorous young man, 27 years of age; and that he left a 
wife and child. 

The defendant the Lake Erie & Western Railroad Company filed a petition 
and bond for the removal of the cause from the state court into this courL 
The state court ordered the removal. The petition alleges '*that the Liake 
Erie & Western Railroad Company is, and at the time the action was com- 
menced was, a corporation organized and existing under and by virtue of the 
laws of the state of Illinois, and a citizen of that state, and that the plaintiff 
was at the time of the commencement of the suit, and ever since has been, 
and still is. a resident and citizen of the state of Indiana; that the matter in 
dispute between the plaintiff and the petitioner In said action exceeds, exclu- 
sive of interest and costs, the sum of two thousand dollars; that there exists 
in said action a controversy between the plaintiff and the v«etitIoner, which 
is wholly between them, and is entirely distinct and separate from the con- 
troversy between the plaintiff and the defendant Hortense L. Oliver, and 
the controversy between the plaintiff and the petitioner may be tried and 
fully determined apart from and independently of the controversy between 
the said plaintiff and the said Oliver; that, as shown by said complaint filed 
herein, the plaintiff seeks to recover a judgment against the defendant Oliver 
solely by reason of his personal acts of negligence, resulting in the injury of 
the plaintiff's intestate, and in said complaint he seeks to recover a judgment 
against this petitioner upon the ground that the petitioner is claimed to be 
liable for the negligent acts of said Oliver as its agent, and by reason of the 
alleged fact that the said cars sought to be coupled were out of order, and by 
reason of the statute of the state of Indiana known as the 'Employers Lia- 
bility Act,' in force March 4, 1898, and known as 'Section 7083 of Burns' 
Revised Statutes o* 18^.' But the petitioner further shows that said com- 
plaint does not state any joint liability against it and said Oliver, but what- 
ever liability is 8hown as to each is several, and not joint. But this petitioner 
avers that thfe plaintiff, for the purpose of preventing the removal of this 
cause into the United States circuit court for trial, has joined tht said Oliver, 
who is a resident and citizen of Indiana, as a co-defendant with the petitioner." 

The statute referred to in the petition reads as follows: "That every railroad 
• * ♦ operating in this state shall be liable for damages for personal in- 
juries suffered by any employee while in its service, the employee so injured 
being in the exercise of due care and diligence, * ♦ * where such injury 
was caused by the negligence of any person in the service of such corporation 
who has charge of any signal, telegraph office, switch yard. shop, round house, 
locomotive engine, or train upon a railway." 

The plaintiff moves to remand this action to the state court on the ground 
I that the cause of action set out in the complaint is an entirety, and not 

separable. 
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White & Young and Mann & Lesh, for plaintiff. 

John B. Gocknim and Miller, Elam & Fesler, for defendant. 

BAKEK, District Judge (after stating the facts). The statement 
that the defendant Oliver was joined as a co-defendant with the peti- 
tioner for the purpose of preventing a removal is of no importance. 
If the plaintiff had the right to bring a joint actio.n against the com- 
pany and its servant for the negligent killing of the plaintiff's intes- 
tate, his motive or purpose in so doing is immaterial. In respect 
to the removal of actions for tort on the ground of a separable con- 
troversy, certain matters are too firmly settled to be open to dis- 
pute. In Railroad Co. v. Wangelin, 132 U. S. 599, 10 Sup. Ct. 203, 
33 L. Ed. 473, the complaint charged two corporations with having 
jointly trespassed on the plaintiff's land; and it was set out in the 
petition for removal that one of the corporations was not in exist- 
ence at the time of the alleged trespass, but that was held to be* a 
question on the merits. It was said — 

"That In any case the question whether there Is a separable controversy which 
win warrant a removal Is to be determined by the condition of the record in 
the state court at the time of the filing of the petition for removal, Independ- 
ently of the allegations In that petition or In the affidavit of the . petitioner, 
unless the petitioner both alleges and proves that the defendants were wrong- 
fully made joint defendants for the purpose of preventing a removal Into the 
federal court." 

In the case of Torrence v. Shedd, 144 U. S. 527, 12 Sup. Ot. 726, 
36L.Ed. 528, it issaid: 

"As this court has repeatedly affirmed, not only in cases of Joint contracts, 
but In actions for torts which might have been brought againut all or against 
any one of the defendants, 'separate answers by the several defendants sued 
on joint causes of action may present different questions for determination, 
but they do not necessarily divide the suit Into separate controversies. A de- 
fendant has no right to say that an action shall be several which a plaintiff 
elects to make joint. A separate defense may defeat a joint recovery, but it 
cannot deprive a plalntifiC of his right to prosecute his own suit to final deter- 
mination in his own way. The cause of action is the subject-matter of the 
controversy, and that is, for all the purposes of the suit, whatever the plain- 
tiff declares it to be in his pleadings.* " 

The complaint in this case charges — 

"That all of said wrongs, grievances, and injuries to the person of said de- 
cedent occurred solely through the negligence, carelessness, and recklessness 
of said defendants, as hereinbefore stated and alleged." 

If "a defendant has no right to say that an action shall be several 
which a plaintiff elects to make joint," it would seem that this rule 
would apply here, because the plaintiff has elected to sue the defend- 
ants jointly for wrongs which he alleges the defendants have jointly 
committed. 

It is, however, insisted that the complaint does not show that the 
comi)any was present, i)articipating in the alleged wrongs, nor that 
such wrongs were committed by its authority, nor with its knowl- 
edge, consent, or subsequent approval. Whether the master and 
servant can be sued in tort, as joint wrongdoers, for an injury caused 
by the negligence of the servant under such circumstances, is a ques- 
tion upon vehich the authorities are not in agreement. That the 
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master and servant cannot be jointly sued for an injury caueied by 
the negligence of the servant in the absence of the master, and with- 
out his direction or approval, is supported by the cases of Parsons 
V. Winchell, 5 Oush. 592; Mulchey v. Socie^, 125 Mass. 487; Ban- 
field V. Whipple, 10 Allen, 27, 87 Am. Dec. 618; Bailey v. Bussing, 
37 Conn. 351; Sellick v. Hall, 47 Conn. 260, 273, 274; Campbell v. 
Sugar Co., 62 Me. 552, 16 Am. Bep. 503; Page v. Parker, 40 K H. 
47, 68; Clark v. Fry, 8 Ohio St. 358, 377; Warax v. Railway Co. (C. 
C.) 72 Fed. 637; Hukill v. Railroad Co., Id. 745; Beuttel v. Railway 
Co. (C. C.) 26 Fed. 50; Hartshorn v. Railway Co. (C. C.) 77 Fed. 9. 
In Mulchey v. Society, supra, the doctrine that the master and serv- 
ant could not be jointly sued for tort is made to rest on the rule of 
law makihg the master answerable for the negligence of the servant; 
that is, on the doctrine of respondeat superior. It is said: 

'♦*If there was any negligence In the agents, for which they could be held 
liable, their principal, the society, would be responsible, not as if the negli- 
gence had been its own, but because the law made it answerable -for the acts 
of its agents. Such negligence would be neither in fact nor In legal intend- 
ment the Joint act of the principal and of the agents, and therefore both could 
not be jointly sued." 

In the case of Warax v. Railway Co., supra, it was held that there 
were separable controversies in a joint suit for tort against master 
and servant, because the liability of the master for the negligence 
of the servant in his absence and without his knowledge or approval 
arises from the principle of public policy which requires that the 
master shall be held responsible for the acts of his servant done in 
and about the master's business, while the liability of the servant 
arises from his personal wrong. 

The foregoing cases seem to rest upon too narrow a view of the 
relation of master and servant, especially where the master is a cor- 
poration, and in failing to place the master's responsibility on its 
true basis. To affirm that public policy or a rule of law makes the 
master answerable for the negligence of his servant in and about 
the master's business is not an accurate and complete statement of 
the principle on which the master's liability rests. If any action 
can be maintained against the master in such a case, it is because 
he owes a duty towards the injured person which has been violated. 
It is universally agreed that, in order to maintain an action for in- 
jury to person or property by reason of negligence or want of due 
care, there must be shown to be existing some obligation or duty 
towards the plaintiff which the defendant has disregarded or vio- 
lated. This is the basis on which the cause of action must rest* 
There can be no actionable fault or negligence or breach of duty 
where there is no act or service or contract which the party is bound 
to perform. The statute of this state above quoted has made it the 
duty of the railroad company to place a person in charge of its 
switch yard who should be free from fault resulting in injury to a 
fellow servant The master is made an absolute guarantor that the 
decedent should not be harmed by the negligence of the servant in 
charge of the switch yard. This duty was a jwsitive and continu- 
ing one. The duty of the person in charge of the switch yard, grow- 
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ing out of the exigency of the social order, was so to conduct him- 
self about his master's business as not to injure a fellow servant by 
his negligence or want of due care. The plaintiff's^ intestate is al- 
leged to have been killed by the negligence of the person placed by 
the defendant company in charge of its switch yard, ^e negli- 
gence of the person in charge of the switch yard gave rise to a two- 
fold breach of duty, namely, that of the person in charge of the 
switch yard and that of the railroad company. The breach of the 
master's duty arose from its failure to keep in charge of its switch 
yard a person who would not by his negligence injure a fellow serv- 
ant If the master had not failed in the performance of this duty, 
no actionable injury could have occurred. The servant's careless- 
ness constituted a breach of duty on the part of the master. While 
the master's duty was an absolute and continuing one, to keep a 
person in charge of its switch yard who would not injure a fellow 
servant by negligence, no breach of this duty could happen except 
through the negligence of the person so placed in charge. The mere 
placing by the master of a careless person in charge of its switch 
yard would of itself constitute no actionable wrong, and an action- 
able breach of duty could only arise when a fellow servant was in- 
jured by the negligence of such person. It is thus manifest that the 
company's breach of duty was concurrent in point of time with the 
breach of duty of the person in charge of the switch yard, and that 
the breach of duty on the part of each grows out of the same acts 
and omissions. The injury complained of arose from a concurring 
and co-operating breach of duty on the part of each, and it could not 
have occurred except as the result of such concurring and co-oper- 
ating breach of duty. If the company had not employed the careless 
servant, and if the servant had not been careless, the injury would 
not have happened. The liability of the company does not grow out 
of the breach of the servant's duty by the servant, on the principle of 
respondeat superior. It grows out of the breach of the company's 
duty by the company failing to keep a person in charge of its switch 
yard who would not by his negligence injure a fellow servant. If 
the employer fails in the performance of this duty, his responsi- 
bility does not arise out of the servant's breach of the servant's duty 
towards the injured party, but it grows out of the employer's breach 
of the employer's duty towards the decedent, — a duty imposed upon 
the employer by law. The defendants have each violated a duty 
owing to the decedent, imposed upon them by law. The negligent 
acts of the servant gave rise to a breach of duty on the part of each. 
It is not essential that the duty violated l\y each should be joint or 
identical, nor that the duty of each should be deduced from the same 
legal principlea TRie case of a joint action by a passenger who is 
injured by tiie collision of two trains owned and operated by differ- 
ent railroad corporations affords a familiar illustration. The duty of 
the carrier of the passenger is to exercise the highest practicable 
degree of care to protect him from hurt. Its liability grows out of 
the breach of this duty. The duty of the other company is to use 
ordinary and reasonable care not to collide with the train carry- 
ing the passenger. Its liability grows out of the breach of this 
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duty. The two companies may be jointly sued for the injury of the 
passenger, and the cause of action is not separ«ible and removable by 
one of the two defendants. Railway Co. v. Martin, 59 Kan. 437, 53 
Pac. 461; Id., 178 U. S. 245, 20 Sup. Ct. 854, 44 L. Ed. 1055. Hence 
it is apparent that It is not necessary to the maintenance of a joint 
action for tort that the injury should grow out of the breach of a 
joint duty, nor out of the same or similar duties deducible from the 
same or similar principles of law. The rule would seem to be that 
where the same acts or omissions constitute and give rise to a breach 
of duty owing by each defendant to the plaintiff, and concur and co- 
operate in producing the injury, a joint action may be maintained. 
That the master and servant may be jointly sued for an injury result- 
ing from the servant's negligence is supported by the cases of Wright 
V. Compton, 53 Ind. 337; City of Peoria v. Simpson, 110 111. 294; 
Johnson v. Magnuson, 68 111. App. 448; Hoye v. Raymond, 25 Kan, 
665; Phelps v. Wait, 30 N. Y. 78; Wright v. Willcox, 19 Wend. 343; 
Montfort v. Hughes, 3 E. D. Smith, 591; Suydam v. Moore, 8 Barb. 
358; Wilkins v. Ferrell, 10 Tex. Civ. App. 231, 30 S. W. 450; Schaefer 
V. Otserbrink, 67 Wis. 495, 30 N. W. 922; Greenberg v. Lumber Co., 
90 Wis. 225, 63 N. W. 93, 28 L. R. A, 439; Schearer v. Evans, 89 Ind. 
400; Michael v. Alestree, 2 Lev. 172; Id., 1 Vent. 295; Steel v. Lester, 
3 C. P. Div. 121; Moreton v. Hardem, 4 Barn. & C. 223, 10 E. O. L. 
316; Newman v. Fowler, 37 N. J. Law, 89; Comitez v. Parkerson (C. 
C.) 50 Fed. 170; Council v. Railway Co. (0. C.) 13 Fed. 241. 
In 2 Thomp. Neg. 892, § 11, it is said: 

"Under the Codes of New York And Indiana, which, as is weU known, abol- 
ish forms of action, the master and servant may be joined in one action." 

Judge Cooley, in his Treatise on Torts (2d Ed. [1888] p. 164), says: 

"The case of carriers of persons Is a conspicuous instance in which the 
failure of a servant to observe due care may constitute a legal wrong to third 
parties, and render him and his master Jointly responsible. In undertaking 
to carry, the carrier assumes the duty to carry safely, In so far as the highest 
vigilance will enable him to do so. A railroad company acting as such car- 
rier employs an engineer whose duty to the company is to run the train with 
skill and prudence. Now, although there are no contract relations between 
the engineer and the person who Is to be carried, yet when an individual is 
placed in a position of responsibility, and the property and especially the per- 
sons of others are intrusted to his prudence, his skill, and his fidelity, so that 
his negligence may Inflict serious and perhaps Irreparable Injury, It Is rea- 
sonable that the law should make It the right of every person thus circum- 
stanced to demand from him a vigilance corresponding to the responsibility. 
And this we understand to be the rule. The negligence In such cases Is that 
of both master and servant, and the liability, as In other cases where two 
or more are chargeable with a vrrong, may be enforced In a suit against one 
or against both." 

This action was properly brought against the master and servant 
jointly in the state court. In Wright v. Compton, supra, the supreme 
court of this state said: 

"That the servant Is also liable for his own carelessness and negligence, 
and that the master and servant may be Joined In the same action, are prin- 
ciples well settled." 

In Connell v. Railway Co., supra, Mr. Justice Blatchford, on the 
circuit, remanded a case where a master and servant had been jointly 
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sued fop tort, expressing the opinion that it was proper for the fed- 
eral courts to follow the decisions of the state courts on the ques- 
tion of the entirety of a cause of action. The language of the learned 
judge is as follows: 

"The decision of the state court at the special and general terms that the 
cause of action Is entire Is a decision which it is proper for this court to fol- 
low, and it leads to the conclusion that there Is hot a single controyersy in the 
suit." 

It would be anomalous if a cause of action which constituted an 
entirety in the court of the state could be severed into parts for the 
purposes of removal. In my opinion, it cannot be done. Bananded 
at the costs of the railroad company defendant 



ELDRED et aL v. AMERICAN PALACE-OAR CO. OF NEW JERSEY et al. 
(Circuit Court of Appeals, Third Circuit December 14, 1900.) 

No. 25. 

1. Foreign Corporations— Actions Against— Service of Process. 

A federal court in one state does not acquire jurisdiction over a defend- 
ant which is a corporation of another state, and which does not carry on 
business In the state of the suit, nor have any authorized representative 
therein, by the service of process on one who is merely shown to have 
been a director of such corporation two years previously. 

2, Jurisdiction of Federal Courts — Nonresident Defendants — Local Ao> 

TION8. 

A suit in a federal court In New Jersey by stockholders of a Maine 
corporation against such corporation and others to set aside a transfer of 
patents and property by the corporation to a co-defendant, and to compel 
a restoration of such property, where the property is not within the dis- 
trict of New Jersey, and the relief sought is general, and not in rem, is 
not one to enforce a claim to or lien upon property in the district, within 
the meaning of section 8 of Act March 3, 1875, so as to authorize service 
on such corporation thereunder as a nonresident defendant 

Appeal from the Circuit Court of the United States for the Dis- 
trict of New Jersey. 

Edward Q. Keasbey, for appellant. 

Arthur Lord and Robert H. McCarter, for appellee. 

Before DALLAS, Circuit Judge, and BUPFTNGTON and J. B. 
McPHEESON, District Judges. 

BUFFENGTON, District Judge. In this case Eldred and others, 
citizens of Massachusetts and New York, and stockholders of the 
American Palace-Car Comi)any, a corporation of the state of Maine, 
filed a bill against the American Palace-Car Company, a corporation 
of the state of New Jersey, to set aside a transfer of its patents 
and property by the Maine to the New Jersey company. An injunc- 
tion was also prayed for. The Maine company was made a respond* 
ent. To the subpoena the marshal made return under date of June 
30, 1899, as follows: 

"Served the within writ on the defendants Hayward A. Harvey, the Ameri- 
can Palace-Car Company of New Jersey, and the American Palace-Car Com- 
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pany of Maine, on the 12th day of June, A. D. 1890, at East Orange, In the 
district of New Jersey, by delivering to and leaving with an atlnlt person at 
the residence of Hayward A. Harvey three (3) copies thereof, and at the 
same time showing said person this original, with the seal of the court at- 
tached, and informing said person of its contents." 

While the bill alleges that Harvey — the person served — ^had some 
two years previously been a director of the Maine corporation, no 
official connection is shown by the return to have existed at the 
time of this service, nor is such fact proven aliunde. The Maine 
company, by counsel appearing specially for the purpose of such 
motion, moved the circuit court to dismiss the bill on the ground 
that it was an indispensable party to the bill, and the court had ac- 
quired no jurisdiction over it. After hearing, that court held it had 
not, by the service returned, acquired jurisdiction over such company, 
and, as to it, dismissed the bill. 103 Fed. 209. It was not contended 
the company was doing or had done any business in the state of New 
Jersey, nor was it alleged that any one was authorized to represent 
it therein. Under these facts it is clear the circuit court of the dis- 
trict of New Jersey acquired no jurisdiction over the Maine corpo- 
ration. Steamship Co. v. Kane, 170 U. S. 100, 18 Sup. Ct 526, 42 L. 
Ed. 964; St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct 354, 27 I>. Ed. 222; 
Goldey v. Morning News, 156 U. S. 518, 15 Sup. Ct 559, 39 L. Ed. 
517; Construction Co. v. Fitzgerald, 137 U. S. 98, 11 Sup. Ct. 36, 34 
L. Ed. 608. It is contended, however, the court below should have 
made an order directing service on it as an absent defendant, under 
the act of 1875, which provides: 

'That when In any soit, commenced in any circuit court (tf the United 
States to enforce any iegal or equitable lien upon, or claim to, or to remove 
any incumbrance or lien or cloud upon the title to real or personal property 
within the district where such suit is brought, one or more of the defendants 
therein shall not be an inhabitant of, or found within, said district, or shaU 
not voluntarily appear thereto, it shaU be lawful for the court to make an 
order directing such absent defendant or defendants to appear, plead, answer, 
or demur, by a day certain to be designated, which order shall be served on 
such absent defendant or defendants, if practicable, wherever foimd, and also 
upon the person or persons in possession or charge of said property, if any 
there be." Act March 3, 1875, c. 137, § a 

It is manifest, however, that this act has no application to the 
case in hand. This bill does not purport to concern '^real or personal 
property within the district in which the suit is brought," and in fact 
the personalty involved is located in another district. It does not 
seek to obtain a decree in rem, but general relief. The object of an 
order of service in this case is not to enforce the appearance of an 
absent defendant in order to extinguish a claim to a specific res al- 
ready within the jurisdiction of the court, but to secure, as we have 
said, a decree of a general nature. Moreover, as will appear from 
our opinion in another branch of this case, the rights which this bill 
seeks to enforce are wholly the rights of the absent defendant. It 
is an indispensable party, without whose presence on the record no 
relief can be granted, for its rights are the foundation of the bilL 
It is clear this case is not within the purview of the act of 1875» 
'Hie decree of the court below is affirmed. 
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BLDRED et al. v. AMERICAN PALAOB-CAB CO. OF NEW JERSEY et al. 

(Circuit Court of Appeals, Third Circuit December 14, 1900.) 

No. 26. 

1. CORPOBATiONs— Actions by Stockholders— Nkcbssakt Parties. 

A corporation Is an Indispensable party to a suit by Its minority stodc- 

bolders to set aside a transfer of property by the corporation. 
8. Preliminart Injunotioh— Dissolution— Want ov Jurisdiction to Grant 

Final Relief. 

Where It has become clear that the court cannot grant the final relief 

prayed for In a bill because of the absence of an Indispensable party, over / 

whom the court Is without Jurisdiction, and who refuses to become a party ; 

voluntarily, a prellmUiary Injunction Issued against the defendant should 

be dissolved. 

Appeal from the Circuit CJourt of the United States for the Dis- 
trict of New Jersey. 

Bobert H. Mc€arter and Arthur Lord, for appellants. 

Edward Q. Keasbey, for appellees. 

Before DALLAS, Circuit Judge, and BUFFINGTON and J. B. Mc- 
PHERSON, District Judges. 

BUFETNGTON, District Judge. This is an appeal by the Amer 
ican Palace-Car Company, a corporation of the state of New Jersey, 
and others, from an order of the circuit court for the district of New 
Jersey refusing to vacate, and continuing, a preliminary injunction 
theretofore granted by said court against said appellants. The 
court's opinion is in 96 Fed. 59. Thereafter the same court vacated 
a decree pro confesso entered against the American Palace-Car Com- 
pany, a corporation of the state of Maine, and dismissed the bill 
as to said respondent company. 103 Fed. 209. On an appeal to 
this court by the complainants from the order so dismissing the 
bill as to the Maine company, the action of the circuit conrt has 
been affirmed in an opinion herewith filed. The bill in question was 
filed by a small minority of the stockholders of the Maine corpora- 
tion to invalidate and Bet aside a transfer made by that company 
of its i>atents and personal property to the New Jersey corporation. 
It also sought to enjoin the latter company from retransferring and 
disposing of said property, and prayed that "the American Palace- 
Car Company of New Jersey may restore to the American Palace- 
Car Company of Maine all the property, chattels, and patent rights 
of every kind, and so attempted to be transferred, and any equity 
they may have in the palace car, Boston." The complainants repre- 
sented 293 out of 15,000 shares. After hearing the application for 
an injunction, the court, on June 27, 1899, granted the injunction, 
which still remains in force. Subsequent thereto answers were filed. 
From these it appears that on March 2, 1900, after notice to all the 
stockholders of the Maine company, a stockholders' meeting was held. 
At such meeting the former action of the said company, in trans- 
ferring its assets to the New Jersey corporation in consideration of 
the assumption of the debts of the Maine company and the issue to 
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the stockholders of the latter company of one share of stock of the 
New Jersey company in lieu of two shares of the Maine company 
was ratified and approved. In taking this action, out of the 293 
shares represented by the complainants in this bill 27 voted in favor 
of such ratification, 129 were present and did not vote, and 127 did 
not attend. Only 10 shares voted against ratification. It sulfi- 
ciently appears that the Maine company is insolvent No plan is 
suggested by which it can now pay, or will have any prospect of 
hereafter i)aying, its debts. No plan of reorganization or readjust- 
ment of its affairs is advanced by complainants or their counsel. 
Subsequent to the filing of said answer, application was made to 
the circuit court to dissolve the injunction. Such application was 
made to Circuit Judge Gray, who heard the case in the absence abroad 
of Judge Kirkpatrick, who had granted the preliminary injunction. 
In an opinion filed Judge Gray continued the injunction, though evi- 
dently with some hesitation, as he had before him the answers show- 
ing ratification and the dismissal of the bill as to the Maine com- 
pany, — matters occurring subsequent to the grant of the injunc- 
tion. As the case now stands, we have the hopelessly insolvent cor- 
poration of the state of Maine seeking to provide for its indebted- 
ness by having the New Jersey corporation assume it, and also issue 
one share of its stock in exchange for two shares of the stock of 
the insolvent Maine company. At bar counsel for the New Jersey 
company signify the willingness and desire of that company to carry 
out such proposed stock exchange. After full consideration it ap- 
pears that but 10 shares of stock, represented by one of the com- 
plainants in this case, record any objection to this plan. The Maine 
company, by a practically unanimous vote of its stockholders, favors 
the plan, and that company refuses to become a i)arty to this bill, 
by which it is sought to invalidate the transfer. Apart from the 
strong case thereby presented for the court declining to lend its 
aid to the minority stockholders, whose purpose is manifestly not 
to put the company in a position where its indebtedness can be paid 
or provided for, but to obstruct the plan of practically all the stock- 
holders whereby something can be saved from the wreck, we think 
this injunction should be lifted, because it is clear the complainant 
can have no relief by final decree. This litigation must eventually 
end in the dismissal of the bill, by reason of the absence from the 
record of a necessary party. If such be the certain end of the bill, 
why should this injunction, without security, stand until that end 
is reached? It is quite clear that the right of action here sought 
to be enforced is the right of action of the Maine corporation. The 
right of such corporation is the foundation on which the relief sought 
by its stockholders rests. The stockholder has no rights separable 
from those of the corporation. The right of the party before the 
court depends on the right of the party not before the court. Not 
only is the presence on the record of that corporation necessary 
to constitute the stockholders' right, but the respondent has a right 
to its presence, so that it may be concluded by the decree. The 
authorities are clear that such corporation, either as a complainant 
or a respondent, is an indispensable party to the bill In Davenpwt 
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V. Dows, 18 Wall. 626, 21 L. Ed. 938, it was held the corporation was 
a necessary party to a bill filed by a stockholder, and its nonjoinder 
was demurrable. To the same effect are Mallow v, Hinde, 12 Wheat. 
193, 6 L. Ed. 599; California v. Southern Pac. Co., 157 U. S. 248, 
15 Sup. Ot. 591, 39 L. Ed. 683; Fourth Nat. Bank v. New Orleans 
& C. R Co., 11 Wall. 625, 20 L. Ed. 82; RaUroad Co. v. Mills, 113 
U. S. 256, 5 Sup. Ct. 456, 28 L. Ed. 949; Porter v. Sabin (C. O.) 36 
Fed. 476. The order continuing the injunction is, therefore, re- 
versed, the injunction dissolved, and the case remanded, with direc- 
tion to dismiss the bill 



FARMERS' NAT. BANK OF HUDSON V. JONES, Governor of Arkansas. 

et al. 

(Circuit Ck)art, E. D. Arkansas. December 29, 1900.) 

i. Jurisdiction of FsDBRAii Courts— Suit against State. 

A suit against the officers of a state to compel tliem to do acts which 
would impose a contractual pecuniary liability upon the state, or to issue 
any evidence of debt which would have that result, is, in fact and legal 
effect, a suit against the state, of which a federal court has no Jurisdic- 
tion. 

8. Equity Jurisdiction— Mandatory Suit against Public Officers. 

A bill in equity to compel a board of public officers to issue bonds to 
plaintiff is, in effect, a petition for a peremptory mandamus, and neither 
can be maintained unless the act sought to be coerced is a purely minis- 
terial one, enjoined on the defendants by positive requirement , of law, 
which leaves nothing to their discret:ion. 

8. Statics— Power of Board to Issue Bonds— Arkansas Statute, 

Act Ark. May 8, 1899, which authorizes and directs the state debt 
board to fund the valid bonded indebtedness of the state by exchanging 
new bonds for outstanding valid bonds, which shall be presented by the 
holders, confers no power on such board to issue new bonds In lieu of old 
bonds which have been lost or destroyed, even though they were errone- 
ously destroyed by the officers of the state, nor can such power be con- 
ferred by a court on equitable grounds; the only remedy of the cred- 
itor being through legislation. 

In Equity. Suit against the state debt board of Arkansas to com- 
pel the issuance of state funding bonds to complainant. 

The act of the legislature of the state of Arkansas approved May 8, 1899, 
entitled, "An act to fund the debt of Arkansas and for other purposes," con- 
tains the following provisions: 

"Section 1. That the state debt board is hereby authorized and directed to 
fund the valid bonded indebtedness of the state of Arkansas, excepting the 
one hundred and sixty (160) bonds of the series of 1870, now owned and held 
by the United States,, and to call in the outstanding script and treasurer's 
certificates of this state." 

"Sec. 3. Each bond at the time of its delivery or exchange shall be signed 
by the governor and sealed with the great seal of the state, be countersigned 
by the treasurer and registered by the auditor of state, and the date of each 
registration shall be endorsed on the bond and signed by the auditor. The 
signature required above shall be in the personal handvnritlng of the official 
making the same. The coupon attached to each bond may be signed by the 
treasurer alone, which signature may. be engraved thereon at time of prepara- 
tion of the blank bonds by the printer." 

"Sec. 5. Immediately after the passage of this act the state debt board, by 
its president, shall publish for sixty days, in each, In a dally paper In Little 
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Rock and New York City, a notice to all private holders of valid bonds of this 
state, to present same for exchange for new bonds provided for by this act. 
The basis of exchange shall be an amount of new bonds equal to the aggregate 
amount of old bonds and matured coupons thereto attached." 

On the 4th day of May, 1900, the plaintiff In this case presented to the 
state debt board Its petition requesting the board to issue to it, under the act 
quoted, funding bonds in lieu of certain state bonds which It alleged belonged 
to it, and had by mistake been burned by the burning board of the state on 
December 11, 1896. The state debt board, up<>n consideration of the plaintiff's 
petition and the evidence presented in support thereof, made the following 
finding of facts: 

"And upon consideration of the recitals thereof, and the matter and ques- 
tions arising thereon, in connection with the evidence offered in support there- 
of, and an examination and inspection by the board of the records in the office 
of the auditor and treasurer relating thereto, the board reached the conclusions, 
and made and hereby declares the following finding of the facts, as the same 
exist and relate to the said matter, namely: 

"(1) That the said Farmers' National Bank and its predecessor in interest, 
the Farmers' Bank of Hudson, New York, became the owner prior to June 
14, 1839, of the following described non-Holford Beal-Estate Bank bonds of 
the said state of Arkansas, issued under authority of the act of legislature of 
said state to aid in establishing what was known as the 'Real-Estate Bank; 
together with coupons thereto, the numbers of said bonds being Nos. 482, 487, 
488, 489, 490, 491, 492, 493^ 494, 495, 496, 497, 498, 499, 657, 668, 676, and 698, 
being eighteen bonds; that said bank remained continuously the owner of said 
bonds until September 12, 1871. 

"(2) That on the 12th day of September, 1871, the officers of said Sank 
caused the said described bonds and coupons and others owned by It to be 
surrendered to the financial agent of the state of Arkansas, at the office of 
the Union Trust Company in the city of New York, to be exchanged for new 
funding bonds under the provisions pf the act of April 6, 1869, which author- 
ised and directed such exchange. 

"(3) That in exchange for said Real-Estate Bank bonds and others, and by 
way of funding same in manner provided for in said act of 1869, said funding 
agents of the state of Arkansas wrongfully caused to be delivered to said 
Farmers' National Bank, either fraudulently or through mistake, the following 
described pretended bonds of said state, namely, Nos. 1,451 to 1,480, both 
inclusive, 1,496 to 1,508, both inclusive, 1,611, 1.612, 1,753, 1,794, 1,795, 1,809, 
and 1,810, being fifty bonds, and equivalent In amount of the aggregate sum 
of bonds and coupons so surrendered by said band for exchange. 

"(4) That the said fifty bonds were of the date and denomination of bonds 
issued by said funding agents to F. W. Gaper, as attorney for Holford, on 
the 22d day of September, 1869, and the delivery thereof in exchange for the 
non-Holford bonds described in finding No. 1, on the 12th day of September, 
1871, was either a mistake or a fraud upon the rights of the Farmers' National 
Bank. 

"(5) That there appears upon the record of detailed receipts kept by said 
funding agents an entry purporting to have been made on January 31, 1872, 
reciting the fact that on said date the bonds described in finding No. 1 were 
presented by one W. P. Denkla for funding into new bonds under said act of 
1869, and on said day the said funding agent awarded in exchange for said 
bonds tthe following described funding bonds of the series of 1869, and of 
these Nos. 796, 797, 798, 799, 800, 801, 802, 803, 804, 805. 806, 807, 808, 809, 
810, 811, 812, 813, 814, 815, 816, 817, 818, 819, 820, 821, 822, 823, 824, twenty- 
nine bonds, each of said bonds bearing interest at the rate of 6 per cent, per 
annum, and having coupons attached for same from January 1, 1872; that, 
notwithstanding the said twenty-nine bonds were so ordered to be issued in 
exchange for the said twelve non-Holford bonds and the coupons thereon, 
only four thereof, namely, Nos. 796, 805, 823, 824, were in fact issued, and 
the same have been duly redeemed and paid, and that, therefore, no claims, 
legal or equitable, exist against the state of Arkansas for said four bonds. 

'*(6) That the remaining twenty-five bonds* and all coupons aforesaid thereto 
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attached, although duly prepared and signed and registered, were never in 
fact delivered to said W. P. Denkla, or to any one else, but apparently re- 
mained continuously in the hands of the funding agents until 1896, when the 
same were taken into possession of the treasurer of Arkansas, and on the 
11th day of December, 1896, listed, and destroyed by burning, by the tribunal 
known as the 'Burning Board of the State of Arkansas,' and that at the same 
time, and under the same circumstances, the said twelve original non-Holford 
Real-Estate Bank bonds surrendered by the said Fanners' National Bank for 
funding and exchange as aforesaid were received from said funding agent by 
said treasurer and likewise burned." 

"(8) That the said twenty-five bonds so coming into the possession of said 
state treasurer, and destroyed as aforesaid, were not the property, legal or 
equitable, of the said W. P. Denkla or the state of Arkansas, but belonged in 
fact to the Farmers' National Bank. 

^'(9) That said Farmers' National Bank has offered to surrender to this 
board the Holford bonds described in finding No. 8, disclaiming any right 
thereto. 

"(10) That this board, notwithstanding it concedes to the said Farmers' 
Bank the ownership of the claim and debt represented by the twenty-five 
(25) funding bonds and coupons destroyed on December 11, 1896, dedines to 
issue and deliver to said bank in exchange therefor the bonds of the state 
of Arkansas under the funding act of 1899, for the reason that in the Judg- 
ment of the board the authority conferred by said act limits its powers to the 
fimding and exchange of bonds and coupons in existence and capable of an 
actual manual delivery and exchange, and does not extend to or include claims 
based on bonds and coupons destroyed, even if the same was done erroneously. 
"Because of the ground stated in this paragraph, the board now declines to 
fund the daim of the said Farmers' National Bank. 

"Dan W. Jones, Governor. 

"Alex C. Hull, Secretary of State. 

"Cnay Sloan, Auditor of State. 

"Thos. E. Little, Treasurer of State." 

Upon the refusal of the state debt board to issue refunding bonds to the 
plaintiff for the bonds so burned, this bill in equity was filed, setting out, 
at length and in detail, the facts found by the state debt board, and concluding 
with these prayers: "Wherefore the said complainant prays that the said 
official defendants may be held to be estopped to Insist upon an actual tangible 
presentation of the bonds and coupons belonging to the defendant, in the face 
of the admitted fact that the same were destroyed by the officers of the 
state when there was no claim that the same belonged to the said state of 
Arkansas, but the record showed that they belonged to the owners of the 
bonds that they were directed to be exchanged for. (2) But, if complainant 
shall be mistaken as to its right to relief of this character under the facts 
stated, it prays that, under the language of the statute authorizing and direct- 
ing the defendants composing the state debt board to fund the valid bonded in- 
debtedness of the state, be held to indude the power to fund as such bonded In- 
debtedness the destroyed bonds and coupons of this complainant burned by the 
officers of said state, treating the said bonds and coupons as still in existence, in 
furtherance of justice and to accomplish the plain equities of this complaint, 
and to prevent the officers of the state from taking advantage of their unau- 
thorized act in burning bonds and coupons which did not belong to the state 
at the time of the destruction thereof, it being a fact that the funding board 
could not lawfully destroy the property of any person under its powers. 0) 
If complainant should be mistaken as to its rights to relief in elthef aspect 
stated, then it prays that the said defendants re-execute the said bonds and 
coupons BO destroyed, and when so re-executed, or treated as so re-executed, 
that the said defendants composing the said state debt board proceed to make 
exchange therefor, in accordance with the act of 1899, as valid bonded in- 
debtedness of the state, and to issue and deliver to it new bonds for the aggre- 
gate amount of its said twenty-five bonds and the coupons thereon, and which 
would mature on the date of the court's order, the said new bonds to be for 
the amount, and numbered, signed, and registered, as required by the act 
of 1899, to make and constitute the same valid bonded obligations of the sta^ 
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under said act (4) That process issue for each of said defendants, command* 
ing each thereof to make answer to the same under the penalty, etc., and that 
pending a hearing that the defendant Little, as treasurer, be enjoined from 
listing for destruction, and the said board from destroying, so many of the 
blank bonds now in the hands of said Little, as treasurer, as may be required 
to comply with any order that may be made in this cause. (5) That defend- 
ants make answer imto this bill, but not under oath, the same being hereby 
expressly waived. (6) That complahiant be granted all other and further 
relief that the foregoing facts may entitle it to and to equity may appertain." 
The state, by her attorney general, appeared, and demurred to the Jurisdic- 
tion of the court upon the ground that the suit was, in fact and legal effect, 
one against the state. This demurrer was overruled by the district Judge; 
and thereupon the state, by her attorney general, protesting and denying the 
Jurisdiction of the court, filed an answer denying the material allegations of 
the petition. The facts as foimd by the state debt board are clearly and 
indubitably established by the evidence in the case. 

James P. Clark and Thomas O. McHea, for complainant 
Jeff Davis, Atty. Gen., and Ghaa Jacobson, for defendants. 

CALDWELL, Circuit Judge, after stating the case as above, deliv- 
ered the opinion of the court. 

A state, without its consent, cannot be sued by an individual. "It 
is a well-established principle of jurisprudence in all civilized nations 
that the sovereign cannot be sued in its own courts or any other 
without its consent and permission; but it may, if it thinks proper, 
waive this privilege, and permit itself to be made a defendant in a 
suit by individuals or by another state." Beers v, Arkansas, 20 
How. 527, 15 L. Ed. 991. The United States has waived this privilege 
in this regard, and allowed suits to be brought against it in a few 
specified cases. Some of the states of the Union, including Arkansas, 
have at times claimed no immunity from suit, but made provision for 
submitting themselves to the jurisdiction of courts at the suit of any 
one who choose to sue them. Experience, however, soon demonstrated 
this to be an unwise and extremely injurious policy, and most, if not 
all, of the states, including Arkansas, after a brief experience, aban- 
doned it, and refused to submit themselves to the coercive process of 
judicial tribunals. When the supreme court of the United States in 
Chisholm v. Georgia, 2 Dall. 419, 1 L. Ed. 440, decided that under the 
constitution that court had original jurisdiction of a suit by a citizen 
of one state against another state, the eleventh amendment of the 
constitution was straightway adopted, taking away this jurisdiction. 
That amendment reads as follows: 

"The Judicial power of the United States shall not be construed to extend 
to any suit In law or equity commenced or prosecuted against one of the 
United States by citizens of another state, or by citizens or subjects of any 
foreign state." 

Since the adoption of this amendment, the contract of a state is 
substantially without sanction, except that which arises out of the 
honor and good faith of the state itself, and these are not subject to 
coercion. Ex parte Ayers, 123 U. a 443, 505, 8 Sup. Ct. 164, 31 L. Ed. 
216. One claiming to be a creditor of a state is remitted to the jus- 
tice of its legislature. It was once said by the supreme court of the 
United States that the eleventh amendment was limited to suits in 
which the state was a party to the record. Osborn v. Bank, 9 Wheat 
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738, 6 L. Ed. 204. But as a state can perform its functions through 
officers and agents only, it was soon perceived that, if these officers 
and agents of the state were liable to be sued and coerced to com- 
ply with the judgments and decrees of a federal court, the whole 
scope and purpose of the amendment would be nullified, and the doc- 
trine of that case on this point has long ceased to be authority. 

It is now settled that the jurisdiction in such cases is dependent 
upon the real, and not upon the nominal, parties to the suit, and it is 
now clear, both upon principle and authority, that a suit against the 
officers of a state to compel them to do acts which would impose a 
contractual pecuniary liability upon the state, or to issue any evi- 
dence of debt, in the name of the state, which would have that result, 
is in fact and legal effect a suit against the state, though the state 
itself is not named a party on the record. This suit is not against 
the named defendants as individuals, but against them in their official 
character and capacity as officers of the state constituting the state 
debt board, and seeks to compel them to perform an official act in the 
name of the state, whereby the state will become bound for the pay- 
ment of money by an evidence of debt which now has no existence, 
and which they are not by law empowered to issue. The state debt 
board owes to the state the duty to do for and in the name of the 
state the things enjoined upon it by the act of the legislature, and 
none other. The board, as a board, has no contract relations with the 
owners of lost or destroyed bonds, and stands in no relation to them 
which imposes on the board any duty towards them whatever; and if 
it be conceded that the state owes to the owners of lost or destroyed 
bonds, no matter by whose agency lost or destroyed, the duty of issu- 
ing new bonds in their stead, no federal court can coerce the state, or 
any of its officers or boards, by any form of suit or proceedings, to 
the performance of that duty. As was said by the supreme court in 
the Jumel Case, 107 U. S. 711, 2 Sup. Ct. 128, 27 L. Ed. 448, the board 
can be moved through the state, but not the state through the board. 
A suit like the one at bar, which seeks to compel a board of state of- 
ficers to execute and deliver to a suitor the bonds of the state, which, 
if legally executed and delivered, would constitute a valid money obli- 
gation against the state, is to all intents and purposes a suit against 
the state, of which a federal court has no jurisdiction. It is a suit 
to compel the board to issue negotiable bonds of the state, to become 
legal and binding obligations upon the state. There is no difference 
between such a suit and a suit against the state for the amount of 
money expressed in the bonds. If one can be maintained, the other 
can. The justice and merits of the demand cut no figure in determin- 
ing the jurisdiction of the court. When it is determined that the 
suit is one against the state, the jurisdiction of the court is terminat- 
ed, and any inquiry into the merits of the case is irrelevant. There 
is a well-defined line of distinction between a suit like the one at bar 
and suits against officers and agents of the state to restrain them 
from inflicting a personal injury on a citizen in violation of his legal 
and constitutional rights, or to compel them to perform for a citizen 
a plain ministerial duty, the performance of which is enjoined upon 
them by law^ and concerning the performance of which they have no 
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discretion. This line of distinction is pointed out and illustrated in 
the cases which we cite. Ex parte Ayers, 123 U. S. 443, 8 Sup. Ct. 
164, 31 L. Ed. 216; Louisiana v. Jumel, 107 U. S. 711, 2 Sup. Ct. 128, 
27 L. Ed. 448; Antoni v. Greenhow, 107 U. S. 769, 2 Sup. Ct. 91, 27 
L. Ed. 468; Cunningham v. Railroad Co., 109 U. S. 446, 3 Sup. Ct 292, 
27 L. Ed. 992; Hagood v. Southern, 117 U. S. 52, 6 Sup. Ct. 608, 29 
L. Ed. 805; Osborn v. Bank, 9 Wheat. 738, 6 L. Ed. 204; Davis v. 
Gray, 16 Wall. 203, 21 L. Ed. 447; Board v. McComb, 93 U. S. 531, 
23 L. Ed. 623; Hans v. Louisiana, 134 U. S. 1, 10 Sup. Ct. 504, 33 L. 
Ed. 842; Pennoyer v. McConnaughy, 140 U. S. 1, 11 Sup. Ct. 699, 35 
L. Ed. 363. 

The plaintiff's suit must fail on another ground. The bill is, in 
effect, a petition for a peremptory mandamus on the state debt board 
to compel it to issue state refunding bonds to the plaintiff in lieu 
of state bonds alleged to have been wrongfully or erroneously burned 
by the state burning board, and which it is alleged belonged to the 
plaintiff. The act of the legislature, providing for refunding the 
bonded debt of the state, confers on the board no authority to issue 
refunding bonds in such a case. That act contemplates the exchange 
of one bond for another. Wherever the holder of a valid state bond 
presents the same to the board to be funded, it is the duty of the 
board to issue and deliver to the holder so presenting such bond a 
refunding bond for a like amount, as prescribed by the act. Until a 
valid state bond is presented to the board to be refunded, it has no 
jurisdiction to act in the premises. The actual presentation of a 
state bond to be refunded is an indispensable prerequisite to the exer- 
cise of its jurisdiction. It has no power or authority under the act 
to inquire into the ownership or validity of alleged lost or destroyed 
bonds with a view of refunding them. And the inquiry the board 
made, and the facts it found, on the application made to it in this 
case, were extra official. It was a judicious and proper thing to do, 
but after doing it the board rightfully decided that it was without 
power or authority to grant the relief sought, or give any legal force 
or efficacy to its findings. The court is fully in accord with the 
board in its finding of facts, but they have no official sanction or force. 
No state of facts can confer on the board the authority to issue 
state bonds. This can be done by law only. It is a power not to be 
implied or presumed; it must be expressly conferred. The facts 
found by the board will doubtless be persuasive before the tribunal 
which alone can do justice in the premises under the existing laws 
of the state. They are unavailing elsewhere. In the absence of ex- 
press statutory authority, no state officer or board has power or au- 
thority to issue state bonds or other evidences or debt in lieu of bonds 
or evidences of debt alleged to have been lost or destroyed. The 
policy pursued by the United States in this regard is instructive. 
For a long time it was the practice to pass special acts of congress 
authorizing the secretary of the treasury of the United States to 
issue, upon the conditions prescribed iu the acts, duplicate United 
States bonds in lieu of bonds destroyed by fire or otherwise. As ex- 
amples of such acts we cite: Act Feb. 13, 1862 (12 Stat. 901); Act 
Jan. 19, 1861 (12 Stat. 878); Act March 28, 1864 (13 Stat 577)j Act 
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July T3, 1866 (14 Stat. 599); Act April 25, 1866 (14 Stat. 684); Act 
March 1, 1869 (15 Stat. 464). Finally, congress passed a general law 
on the subject to cover all cases of the loss or destruction of United 
States bonds, which is embodied in sections 3702-3705, Rev. St. U. S. 
Without express authority to that effect conferred by an act of con- 
gress, the secretary of the treasury of the United States never pre- 
sumed to issue duplicate United States bonds to take the place of 
bonds lost or destroyed, no matter how clear or satisfactory the proof 
of loss might be. On examination, it will be found that the acts of 
congress and of the states, which authorize the issue of bonds or other 
evidence of debt of the United States or of a state in lieu of lost bonds 
or other evidence of debt, uniformly prescribe the conditions upon 
which it will be done. Proof of loss and the execution of an indem- 
nifying bond are among the conditions required by such acts. 

As before remarked, the bill in this case is, in effect, a petition for 
a peremptory mandamus. If a mandamus would not lie to coerce 
the state debt board to the performance of the act, no more can its 
performance be coerced on a bill in equity. A court of equity cannot, 
by its process or decree, invest a public officer with power or au- 
thority not conferred on him by law, any more than a court of law can 
do that thing by a writ of mandamus. When it is sought to compel a 
public officer or board to do a particular act, it must clearly appear 
that the law has made it the legal duty of the officer or board to do 
the act, and that the act is purely a ministerial one, which leaves 
nothing to the discretion of the officer or board. The whole law on 
this subject is briefly and accurately expressed by the supreme court 
of the United States in the case of U. S. v. Lament, 155 U. S. 303, 
15 Sup. Ct. 97, 39 L. Ed. 160. In that case the court say: 

"The duty to be enforced by mandamus must not only be merely ministerial, 
but It most be a duty which exists at the time when the appUcation for the 
mandamus Is made. Thus, in the case of Ex parte Rowland, 104 U. S. 604, 
26 L. Ed. 861, this court, speaking through Mr. Chief Justice Waite, said: 
'It is settled that more cannot be required of a public officer by mandamus 
than the law has made it his duty to do. The object of the writ is to enforce 
the performance of an existing duty, not to create a new one.* Moreover, 
the obligation must be both peremptory and plainly defined. The law must 
not only authorize the act (Com. v. Bootwell, 13 Wall. 526, 20 L. Ed. 631), but 
It must require the act to be done. 'A mandamus will not lie against the 
secretary of the treasury, unless the laws require him to do what he is asked 
in the petition to be made to do* (Reeside v. Walker, 11 How. 272, 13 L. Ed. 
093. See, also, Secretary v. McGarrahan, 9 Wall. 298, 19 L. Ed. 579); and the 
duty must be 'clear and indisputable* (Commissioners v. AspinwaU, 24 How. 
376, 16 L. Ed. 735)." 

And see Board v. King, 14 0. O. A. 421, 67 Fed. 202. THiese rules 
are applicable to this case, and decisive of it. The bill must be dis- 
missed for want of jurisdiction, without prejudice to the plaintiff's 
right to assert its claim before any tribunal competent to afford the 
relief sought. 
105P.-S0 
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CHRISTIAN V. SMITH et aL 

(Circuit Court, S. D. New York. September 4, 1900.) 

Equity— Suit for Accounting— Grounds op Jurisdiction. 

A bin alleged that complainant and defendants were appointed by the 
bondholders of an insolvent railroad company a committee to have charge 
of proceedings for the foreclosure of the mortgage and the reorganiza- 
tion of the company; that it was agreed that the members of the com- 
mittee should be fully compensated for their services and expenses, and 
a fund was raised and placed in its hands to pay the expenses of the 
proceedings and such compensation; that it was further agreed that the 
committee itself should compensate its members by Justly apportioning 
between them the available surplus of such fund; that defendants, who 
'constituted a majority of the committee, had apportioned a sum to com- 
plainant which was less than full compensation, and less than the amount 
of the fund remaining in their hands warranted, but that they refused 
to maike an accounting as to such fund, or to give him any information 
on the subject Held, that such bill stated a good cause of action for 
an accouiiting. 

In Equity. On demurrer to bilL 

John S. Wise, for complainant. 

Miller, Peckham & Dixon, for defendants. ^ 

TOWNSEND, District Judge. Demurrer to amended bill for an ac- 
counting originally filed by Edward D. Christian, who died, and whose 
executrix has revived the suit. It appears from the bill that in 
August, 1886, the Seattle, Lake Shore & Eastern Railv^^ay Company, 
a corporation of the state of Washington, mortgaged its railroad tp 
the Union Trust Company of New York to secure the payment of an 
issue of bonds to the amount of |5,675,000; that in 1893 the company 
defaulted the interest upon said bonds; that thereupon the bondhold- 
ers, by written agreement, appointed complainant's decedent and the 
defendants trustees and agents, under the title of a committee, to take 
such measures as might appear to them to be judicious for the pro- 
tection of the bondholders; that the whole issue of bonds was de- 
posited with the Manhattan Trust Company; that the Union Trust 
Company foreclosed the mortgage; that the original agreement was 
modified on March 25, 1896, so that the previous acts of the commit- 
tee were ratified, and they were authorized to bid in the property at 
the foreclosure sale for the bondholders, and to organize two new cor- 
porations, and take various other measures for the preservation of said 
property; and it was further agreed that, in case of the purchase of 
said property, a voting trust should be created, and that defendants 
Armour, White, and Sage should be voting trustees, with extensive 
powers. 

Paragraphs 8 and 9 of the bill allege as follows: 

"Eighth. In the making of the agreement aforesaid for the foreclosure and 
reorganization, it was contemplated and understood between the parties there- 
to that the committee would have to perform great and protracted labor, 
involving onerous and delicate responsibilities, for all of which it was in- 
tended and provided that the committee should be fully compensated, and 
suitable provision was made therefor in the said agreement, but the amount 
of compensation was not fixed and stated in the agreement, because the Just 
amount could only be determined by future events and ultimate resulta Nor 
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was any personal liability assumed In the premises by Indivldnal bondholders. 
The only recourse for compensation was and Is against the fund In the 
hands of the committee under the said agreement As security for such pay- 
ment of just compensation and for their expenses the committee had a lien 
and charge upon all the securities placed in their hands under the said agree- 
ment, and upon the proceeds of such securities. Moreover, In order to raise 
a fund to provide for part, at least, of such compensation and expenses of 
the foreclosure and reorganization, by the terms of said agreement each de- 
positor of a bond of $1,000 was required to pay, as an assessment thereon, 
the sum of $50. The committee received from such assessments in the aggre- 
gate $273,000." 

Paragraph 10 alleges, inter alia, as followfl: 

'*Tenth. Your orator avers that, as a member of such reorganization com- 
mittee, he had at all times, and now has, a right to an account from the 
defendants, Jointly and severally, and whether as members of the said com- 
mittee, or as voting trustees, acting with members of such committee, in re- 
spect to all moneys or funds coming Into their hands. In order, among other 
things, that your orator might receive his aforesaid Just compensation out 
of the funds or money in the defendants' hands Justly applicable thereto; 
and your orator has often demanded of the defendants such an accounting, 
but, nevertheless, the defendants have always hitherto, and still do, refuse 
to render any account to your orator, or give him any information In the 
premises. In this behalf your orator avers that on or about the 30th day 
of July, 1896, your orator received, out of the fund applicable thereto, twelve 
thousand and five hundred dollars in part payment of his 'services aforesaid, 
and on or about the 28th day of January, 1898, he received, through the de- 
fendants, the further sum of $7,225.15, as additional part payment. The de- 
fendants then pretended and alleged that the said last-mentioned sum so 
paid was your orator's full and equal share of all that remained applicable 
to the payment to members of the said committee of reorganization in respect 
of their services. Your orator, upon information and belief, alleges that the 
said statement and pretense was and is wholly untrue; that the defendants, 
in fact, still have in their possession, or under their control, money or funds 
Justly applicable to the payment to your orator of the full amount of thirty- 
five thousand dollars so due to him, as aforesaid, unless the defendants have 
fraudulently appropriated to their own use, or made other unlawful disposi- 
tion thereof. In which case, as your orator is advised, the defendants are 
liable to your orator notwithstanding." 

It is thus alleged that it was agreed that complainant's decedent 
should be fully compensated; that his services were worth |35,000; 
that he has been refused an account or any information in the premis- 
es, and the full amount of f35,000 applicable to his payment is under 
the control of defendants, unless fraudulently appropriated. **It was 
• * * agreed that the said committee itself should justly apportion 
the available surplus funds to and among the respective members." 
An apportionment made by a majority of the committee, while refus- 
ing to the minority any information as to the amount to be appor- 
tioned, and therefore aU opportunity to properly discuss the question 
in a meeting of the committee, is not a just apportionment by tlie com- 
mittee. The demurrer is overruled. 
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STATE TRUST CX). T. DB LA VERGNB REFRIGERATING MAGH. GO. 

(Circuit Court of Appeals, Fifth Circuit December 11, 1900.) 

No. 951. 

1. Judgments— Res Judicata— Matters Ooncludbd. 

On a petition filed in the federal court In a suit to foreclose a railroad 
mortgage by a creditor of the defendant to enforce a judgment of a 
state court establishing his right to a vendor's lien or priyilege against 
certain property of the defendant, the plaintiff cannot relitlgate the 
question of petitioner's status as a vendor, or his right to privilege aa 
such; the judgment of the state court being conclusive upon such ques- 
tions. 

2. Liens— Vendor's Priyileoe as to Movables under Louisiana Statute— 

Recording. 

Under the statute of Louisiana (Rev. Oiv. Code, arts. 3271, 3273, 3274), 
as construed by the supreme court of the state, a vendor's privilege in 
respect to a movable which has been attached to realty Is not lost as 
against a mortgagee of the realty by a failure to record the same, but 
the thing sold remains a movable, and subject to the privilege, so long 
as it has not lost its identity, and can be separated from the land, tene- 
ment, or building to which it has been attached without injury thereto. 

Appeal from the Circuit CJourt of the United States for the Eastern 
District of Louisiana. 

The state Trust Company is the trustee of the first mortgage on all the 
property of the New Orleans & Western Railroad Company. This mortgage 
was executed on July 15, 1895, and was duly recorded in the parishes in which 
the mortgaged property lies. On January 10, 1898, in a suit brought by the 
State Trust Company, a receiver was appointed of the railroad company's 
property by the United States circuit court for the Eastern district of Louisi- 
ana. In October, 1896, the De La Vergne Refrigerating Machine Company 
began an action in the civil district court for the parish of Orleans, La., 
against the railroad company, claiming a vendor's lien for the balance due on 
two compresses aud appurtenances erected by it on the premises of the 
defendant company, under an original contract with the Delta Construction 
Company, of New Yorlc. This action was pending when the receiver was 
appointed, and under the terms of the order appointing him and directing him 
to prosecute and defend all actions against the company he made himself a 
party to the cause in the state court, and adopted the defendant's answer. 
In due course judgment was rendered in the civil district court for the De 
La Vergne Company, which was appealed from by the railroad company and 
the receiver, and was modified and affirmed by the supreme court In that 
case the plaintiff claimed that, as between it and the Delta Construction 
Company, its contract to construct and erect the two cotton compresses on the 
railroad company's property in St. Bernard parish. La,, was a Louisiana con- 
tract, and that it has a vendor's privilege on the property covered by said 
contract. The defendants the railroad company and the receiver contended 
that the contracts were New Yorli contracts, and, therefore, that no vendor's 
privilege could result therefrom. The court held that the contracts were 
Louisiana contracts, and hence carried a vendor's privilege, and adjudged such 
privilege against the defendants. To this suit neither the trustee of the 
mortgage nor any of the mortgage creditors were parties. There was no issue 
in that case as to rank of the alleged privilege, nor as to whether it had 
any existence as against the mortgagee. 

After the judgment of the supreme court of Louisiana became final, the De 
La Vergne Company filed its petition of intervention in the present case, 
making the trustee of the mortgage the complainant in said cause, and the 
receiver party defendant and asking leave to execute its judgment by the 
separate seizure, sale, and removal by the purchaser, if necessary, from the 
premises, of the two presses and appurtenances under the alleged vendor's 
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lien adjudged in Its favor. The defense made jby the receiver is not in issue 
here, and all reference to it is omitted. The trustee answered this interven- 
tion as follows: ^ 

"That it denies all and singular the allegations, in the plaintifTs petition 
contained, and avers that the true facts with reference to the subject-matter 
of said petition are as follows: That the Delta Construction Company, of 
New York, entered into a contract with the New Orleans & Western Railroad 
Company to construct its railroad and various buildings and appurtenances 
upon the property of said New Orleans & Western Railroad Company situated 
in the parish of St. Bernard, In the state of Louisiana, and that among the 
appurtenances contained in the said construction contract were two cotton 
compresses. That the Delta Construction Company sublet the contract to 
construct and complete the said presses and their appurtenances to the De La 
Vergne Refrigerating Machine Company. That in due form of law the 
mortgages represented by petitioner were placed upon all the property of the 
New Orleans & Western Railroad Company, and duly and properly recorded 
in the mortgage office of the parish of St. Bernard, and in other paiishes 
through which the line of railroad aforesaid runs. That said construction 
contract of the Delta Construction Company was never recorded in the mort- 
gage otiice of the parish of St. Bernard, nor was the said contract of the De 
La Vergne Refrigerating Machine Company recorded in the mortgage office 
for the parish of St. Bernard, or, if it was so recorded, it was not recorded 
within the time provided by articles 3272 and 3274 of the Civil Code of the 
state of Louisiana, and no lien of any sort or kind resulted in favor of the 
De La Vergne Refrigerating Machine Company against the holders of the 
said mortgages. That under the settled Jurisprudence of this court no equi- 
table lien existed in favor of a construction contract against mortgages upon 
railroad property, and that the plaintiff has no claim whatever against this 
appearer except as an ordinary creditor of the New Orleans & Western Rail- 
road Company. That this appearer and none of the mortgage creditors afore- 
said were parties to the suit in the state court, and none of them are bound 
by any judgment or decree rendered by said court, and that nothing in the 
judgment of the said court can be construed as ranking or undertaking to rank 
the privileges and claims against the New Orleans & Western Railroad Com- 
pany, and no court has authority or power to tank [take] such privileges except 
this honorable court. Wherefore this defendant prays that the petition of the 
De La Vergne Refrigerating Machine Company may be rejected, with costs." 

The intervention was referred to a master, who prepared the following 
draft of a report: 

"The undersigned master in chancery, to whom the intervention of the De 
La Vergne Refrigerating Machine Company was referred by a decree rendered 
herein on September 2, 1899, directing him to hear and report fully both 
the facts and the law of said intervention, begs leave to submit his report as 
follows: This matter came up for hearing before the master on September 
7, 1899, and the testimony of Robert W. Robertson, general agent of the inter- 
vener, was taken on behalf of the Intervener, and the testimony of W. C. 
Dotterer, receiver of the defendant company, and John W. Mumper, mechan- 
ical engineer, on behalf of said defendant company. Various documents noted 
In the transcript of the testimony were offered in evidence. The master 
reports and filed herein the testimony of said witnesses and said documents. 
After being twice fixed for argument, the matter was recently submitted on 
briefs. Intervener prays for the permission of this honorable court to carry 
into effect a judgment in its favor and against the New Orleans & Western 
Railroad Company and Its receivers for $32,000, rendered by the civil district 
court for the parish of Orleans, affirmed by the supreme court of Louisiana, 
with amendments, and now final; said judgment recognizing as existing in 
favor of intervener the vendor's lien and privileges on the two cotton 
compresses known as the 'Bierce Press' and the 'Webb Press,' with the boilers 
and appurtenances thereto belonging, supplied and erected by the intervener 
on the premises of said railroad company at Port Chalmette, Louisiana; and 
decreeing that said privilege be enforced as against said compresses, boilers, 
and appurtenances. To this petition of Intervention William 0. Dotterer, the 
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present receiver of the defendant company, answers, by declaring that, as he 
was appointed receiver after the occurrences set up In intervener's petition, 
he can neither admit nor deny its averments, and referring to the records of 
the civil district conrt as disclosing the facts. He denies the neglect and 
misuse of the presses in controversy, and sets op as reasons for preventing 
intervener from exercising its vendor's lien on said presses that it would 
seriously injure and inconvenience his company were it deprived at this time 
of the Bierce press, and that the proposed removal of said press and appur- 
tenances would necessitate the tearing down of the building in which it was 
constructed. The State Trust Company, plaintiff herein, answers by a general 
denial, and specifically declares that the contract of intervener was merely 
a construction contract, from which no lien of any kind resulted, because 
said contract was not recorded within the period fixed by law. The matter 
at issue presents two questions for the decision of the court: (1) Does there 
exist a vendor's lien and privilege on the two presses in favor of Intervener? 
(2) If there be a vendor's lien, is recordation thereof necessary for its enforce- 
ment as against the rights of prior mortgage creditors? The facts of the same 
have been so clearly stated in a decision of the supreme court of Louisiana 
rendered on May 15, 1899, in the matter entitled *De La Vergne Refrigerating 
Mach. Go. V. New Orleans & W. R. Co.,* 26 South. 455, that the master cannot 
do better than refer the court to said decision for tiie facts (no evidence 
having been offered herein to controvert said facts), contenting himself with 
giving a brief r^sum6 thereof. The intervener contracted with the Delta 
Construction Company on July 10, 1895, to construct, erect, and deliver to the 
last-named company on the premises of the defendajit company in Louisiana 
the two presses in question for the price of $80,000, to be paid in Installments; 
the last installment — $32,000 — to be paid sixty days after the completion of the 
presses, and conditioned upon a satisfactory test of their capacity, to be 
made in Louisiana. The original contracting companies were New Yorl: cor- 
I)orations, and the contract was made in that state, to be finally executed In 
Louisiana. The defendant company herein subsequently took the place of 
the Delta Construction Company in said contract The Bierce press was com- 
pleted within the time limit By a modification of the original contract, made 
on Deceral>er 3. 1895, by written agreement, the time limit for the completion 
of the Webb press was waived. This was corrected by an oral agreement con- 
temporaneously made that the Webb press should be completed by March 1, 
189t). It was not completed at that time. The defendant company finally 
notified intervener that, unless the press was completed by August 1, 1890, 
serious damage and injury would result to the company, for which intervener 
would be held. The press not being completed on August 1, 1896, the defend- 
ant company notified intervener of the termination of the contract, and 
ordered It to remove the parts of the press from its premises. Intervener 
successfully enjoined defendant from interfering with the work, and finally 
completed and tendered it to defendant on September 17, 1896. Defendant 
declined to accept the press, and refused to make the test thereof required by 
the contract or to allow it to be made by Intervener, or pay the balance of 
the price due upon the two presses. Thereupon intervener sued defendant in 
the civil district court, claiming a balance of $32,000 due on the contract 
for the two presses, alleging said contract to be a Louisiana contract because 
designed to be carried out in this state, and claiming a vendor's privilege on 
both presses with their appurtenances. Defendant alleges In its answer that 
intervener's failure to complete the Webb press in time constituted a violation 
of the contract authorizing its cancellation, and asks in reconvention for dam- 
ages resulting from failure to complete the press in time. The lower court 
gave judgment In favor of intervener for the sum demanded, with recognition 
of the vendor's privilege on both presses, and rejected defendant's demand In 
reconvention. The supreme court afllrmed this judgment after amending it 
so as to allow defendant's reconventional demand for damages in the sum of 
$4,000 with 5 per cent interest thereon from April 10, 1807. After a careful 
examination of the authorities and of the evidence, the master finds the deci- 
sion of the supreme court of Louisiana, above cited, correct both as to the 
facts and the law. He finds that the contract was a Louisiana contract that 
by its nature it imported a vendor's privilege for the unpaid portion of the 
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price on both presses Teith their appurtenances, that the vendor's privilege 
outranlcs that of the mortgagees, and that the vendotr's privilege on a movable 
requires no registry for its preservation. See Rev. Civ. Oode, art 3227; Bald- 
win V. Young, 47 La. Ann. 1466, 17 South. 883, and authoriUes therein cited. 
The evidence shows that the presses and appurtenances may be removed with- 
out damage to the realty or other property of defendant. In conclusion, the 
master recommends that intervener be granted the relief prayed for." 

To this draft of report the complainant filed before the master the follow- 
ing exceptions: 

"Now come9 the State Trust Company before George C. Preot, special mas- 
ter in chancery, and flies the following exceptions to the draft of the master's 
report on the intervention of the De La Vergne Refrigerating Machine Com- 
pany: First. That the master has failed to find as a fact that the New Or- 
leans & Western Railroad Company contracted with the Delta Construction 
Company to erect two cotton presses upon its premises in the parish of St. 
Bernard as a part of a general contract between said two companies to con- 
struct the terminal facilities of the New Orleans & Western Railroad Com- 
pany, said contract having been set up by the State Trust Company, and 
offered in evidence before the master. Second. The master fails to find that 
the Delta Construction Company subcontracted with the De La Vergne Re- 
frigerating Machine Company to construct the two presses mentioned in the 
contract aforesaid, and fails to find what the terms of the contract between 
the Delta Construction Company and De La Vergne Refrigerating Machine 
Company were, although such contract Is in writing, and was offered in evi- 
dence before the master. Third. The master fails to find that the State 
Trust Company was no party to the suit in the state court between the New 
Orleans & Western Railroad Company and the De La Vergne Refrigerating 
Machine Company. Fourth. The master falls to find that there was no issue 
in that case as to the character or the ranlt of the privilege claimed by the 
De La Vergne Refrigerating Machine Company, the only issue in said case 
being the question as to whether the contract between the Delta Construction 
Company and the De La Vergne Refrigerating Company was a Louisiana con- 
tract or a New York contract Fifth. That the master fails to find and hold, 
as a matter of law, that the character of the privilege, if any, held by the 
« De La Vergne Refrigerating Machine Company, grows, as a matter of law, 
out of the character of the contract it held with reference to this property, 
and not out of the judgment of the state court Sixth. That the master fails 
to find as a matter of mixed law and fact that the De La Vergne Refrigerating 
Machine Company was a mere subcontractor in the construction and erection 
on the premises of the defendant of the presses in question. Seventh. That 
the master fails to find as a matter of fact that neither the contract between 
the New Orleans & Western Railroad Company and the Delta Construction 
Company nor the contract between the Delta Construction Company' and the 
De La Vergne Refrigerating Machine Company were ever recorded in the 
parish of St. Bernard. Eighth. That the master fails to find as a matter of 
fact shown by the record that, the two presses in question were built upon 
foundations deep in the soil. Ninth. That the master ought to have found 
as a matter of law from those facts that these presses were part of the im- 
movable property of the v.fendant company, and were striclien by the 
mortgage in favor of the State Trust Company recorded upon said property 
prior to the time when the contracts were made between the Delta Construc- 
tion Company and the De La Vergne Refrigerating Machine Company, and 
that such mortgage attached as soon as said presses were constructed and 
erected upon the mortgaged premises and fastened thereto as aforesaid. 
Tenth. That the master ought to have found as a matter of law, under the 
provisions of article 3274 of the Revised Civil Code, that failure to record the 
contract of the De La Vergne Refrigerating Machine Company gave said com- 
pany no privilege on said property as against the mortgage of the State Trust 
Company. Eleventh. That the master erred in holding that article 3274 does 
not apply to the vendor's privilege, and the authorities quoted by him to 
maintain his position do not hold any such doctrine. Wherefore the State 
Trust Company prays that the master may consider these exceptions, and may 
amend the draft of his report to accord thereto." 
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On these ezceptions the master reported as follows: 

"Solicitors for plaintiff, the State Trust Company, have filed exception to 
said draft report, setting up eleven grounds of exceptions, which said excep- 
tions the master reports and files herewith: First To the first exception the 
master answers that he reported the general contract between the New Or- 
leans & Western Railroad Company and the Delta Ck)nstruction Company as 
one of the documents offered In evidence In the hearing before him. He 
now finds specifically that said last-named company agreed In said contract 
to erect two cotton compresses upon the premises of said railroad company 
In the parish of St. Bernard. Second. The master reported in detail the con- 
tract between the Delta Construction Company and Intervener, giving fully the 
terms and conditions thereof. There is nothing in said contract, which is 
filed in. evidence, to show its connection In any way with the contract between 
the railroad company and the construction company first above cited. Third. 
The State Trust Company was not a party to the suit in the state court This 
will appear from the pleadings in said suit, all of which have been reported 
and filed herein by the master in his original report Fourth. The master 
found that the character of the privilege was at issue in the state court; 
that it was decreed to be a vendor's privilege, which, by Its nature, outranked 
other privileges; and he maintains this finding. Fifth and Sixth. These being 
exceptions as to questions of law, the master submits that his findings in the 
original report are correct. Seventh. Neither of the contracts was recorded 
in the parish of St. Bernard. The master found that there was no necessity 
for recording the contract importing a vendor's privilege. EMghth. The testi- 
mony shows that the two presses were built upon foundations deep in the 
soil. Ninth, Tenth, and Eleventh. These are all exceptions as to questions of 
law. The master can see no reason for changing his original findings." 

The draft of report, the exceptions, and supplemental report were all filed 
January 3, 1900, whereupon the State Trust Company renewed in detail all 
of the above-named exceptions, and further averred "that the master's sup- 
plemental report fails and neglects to correct the errors complained of by said 
exceptions in the original report, and as against said supplemental report 
exceptor renews and re-avers all the exceptions taken before the master to 
his original report, and particularly excepts to the Incomplete and evasive 
finding contained in the second paragraph of said supplemental report, which 
purports to answer the second exception taken to the original report, on the 
ground that the master was asked to find as a fact that the contract between 
the Delta Construction Company and the De Jjsl Vergne Refrigerating Com- 
pany for the construction of the two presses therein covered was in execution 
of the contract between the Delta Construction Co. and the New Orleans 
& Western Railroad Company, and that this request is not answered by say- 
ing that there is nothing In the former contract to show its connection with 
the latter; that connection being the necessary legal Inference from all the 
facts shown in the record." 

The court below overruled the complainant's exceptions, confirmed the re- 
port, and entered a decree accordingly, from which decree the State Trust 
Company has appealed, and has assigned as error in this court the following: 
"(1) That the court erred in not sustaining. the exceptions of the appellant to 
the report of George C. Preot, special master. (2) That the court erred In 
holding that the State Trust Company was In any wise bound as to the char- 
acter and rank of the privilege claimed by the De La Vergne Refrigerating 
Machine Company by the Judgment In its favor *n the state court. (3) That 
the court erred in holding that said company had a vendor's privilege on the 
presses and their appurtenances situated on the premises mortgaged to com- 
plainant, when the facts clearly showed that said company was a subcon- 
tractor, and not a vendor, and that It had lost its lien as subcontractor by fail- 
ure to record the same as provided by the statutes of the state of Louisiana. 
(4) That the court erred in holding that, even If the said company had a ven- 
dor's lien on said presses and appurtenances, it was under no obligation to 
record the same In order to preserve It against the mortgage of complainant** 

E. H. Farrar, for appellant 
J. P. Blair, for appellee. 
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Before PAEDEE, McCORMICK, and SHELBY, Circuit Judges. 

After reciting the facts as above, the opinion of the court was 
delivered by PARDEE, Circuit Judge. 

The first assignment of error is general, and needs no particular 
attention. 

The second assignment of error is not well taken. It does not ap- 
pear in the record that the circuit court held that by the judgment 
of the state court the State Trust Company was in any wise bound 
as to the character of the privilege claimed by the De La Vergne 
Refrigerating Machine Company. The holding below was apparently 
that, as between the parties thereto, the De La Vergne Refrigerating 
Machine Company and the New Orleans & Western Railroad Cotq- 
pany, the judgment was conclusive, and as to the State Trust Com- 
pany not conclusive, but strongly persuasive. 

The third assignment of error raises the question whether, as be- 
tween the De La Vergne Refrigerating Machine Company and the 
Xew Orleans & Western Railroad Company, the former was a sub- 
contractor having only a subcontractor's lien, or was a vendor with 
a vendor's privilege; and whether any lien that the refrigerating 
company had as subcontractor was lost for failure to record the 
same as required by the statutes of Louisiana. The case shows 
prima facie that originally the De La Vergne Refrigerating Ma- 
chine Company was a subcontractor, and afterwards became a direct 
contractor, when the New Orleans & Western Railroad Company in- 
tervened in the contract, asserted that it was made for its benefit, 
and assumed all its obligations. However this may be, by the judg- 
ment of the supreme court of the state the relation between the 
parties as that of vendor and vendee is clearly established, and we 
are of opinion that the matter is not open for rehearing in this pro- 
c*eeding. 

The fourth assignment of error assumes that the De La Vergne 
Refrigerating Machine Company had a vendor's Hen on the presses 
and appurtenances, and raises the question whether or not, as 
against the prior mortgage creditor, it was necessary to record the 
privilege under the laws of the state of Louisiana. Rev. Civ. Code, 
arts. 3271, 3273, 3274. This assignment presents the really diffi- 
cult question iii the case, and, as it is one of the construction and 
effect of the registry laws of the state of Louisiana, we must look 
to the decisions of the supreme court of that state for the proper 
rule to follow and apply. In Gary v. Burguieres, 12 La. Ann. 227, 
it is held that an engine and gearing attached to a plantation with 
the presumed consent of the vendor must be considered a part of 
the immovable itself, citing Louisiana (Old) Code, arts. 455, 460; 
and that a privilege of the vendor can only be preserved by registry 
of the contract under article 3239 (Old) Code, as follows: 

"Architects, contractors, masons and other workmen, those who have sup- 
plied the owner with materials for the construction or repair of his buildings 
or other works, those who have contracted, in the manner provided by the 
police regulations, to make or put in repair the levees, bridges, canals and 
roads of a proprietor, preserve their privileges, only in so far as they have 
recorded with the register of mortgages, the act containing the bargains they 
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Imve made, or the amount or acknowledgment of what !s due to them, In all 
cases where the amount of the bargain or agreement, or the amount of the 
account or acknowledgment, exceeds the sum of five hundred dollars." 

In Lapene v. McCan, 28 La. Ann. 751, the question as to whether 
boilers not paid for, but attached to the sugar house with vendor's 
consent, were a part of the immovable, was not decided, because 
held to be res adjudicata under a previous judgment; but Judge 
Wyly, concurring, said: 

"I agree with the district judge that defendants, having Judgment with 
vendor's privilege on the four boilers, could enforce it by seizing and selling 
the said boilers separately from the plantation. When they were set up at 
the sugar house the vendor's privilege was upon them, and I know of no law 
whereby the purchasers could destroy the privilege by using the property for 
the purpose it was adapted. I cannot consent that a vendor's privilege on 
a movable can be lost simply because the purchaser may use it on his planta- 
tion. If such were the case, the vendor's privilege would furnish but little 
security in an agricultural district. The law has not declared that the use 
of a movable by a purchaser shall destroy the vendor's privilege. 'PrivUeges 
become extinct: First— By the extinction of the thing subject to the privi- 
lege. Second— By the creditor acquiring the thing subject to It. Third— By 
the extinction of the debt which gave birth to it. Fourth— By prescription.' 
Rev. Code, art. 3277. As defendants have a privilege upon the boilers as sep- 
arate things, I see no reason why they may not sell them separately from the 
plantation. If they remain separate things, so that a privilege may rest upon 
them, they remain separate for the enforcement of such privilege. They can- 
not be things, and not things. If they are movables, the vendor's privilege 
is upon them. If they are part of the plantation— an immovable— there can 
be no vendor's privilege, because defendants did not sell the plantation. De- 
fendants had a privilege upon them as movables when they sold them to 
plaintiffs, and that privilege has been recognized in the judgment sought to 
be executed." 

This quotation is particularly pertinent because of its subsequent 
approval by the supreme court in Carlin v. Gordy, 32 La. 1285. This 
last-cited case was a contest between a mortgage creditor and the 
holder of a subsequent vendor's lien claimed on a sugar mill and 
machinery. The court held that recording the note given ^or the 
price on the day of its date was a sufficient registry; and as to 
the status of the mill and machinery, movable or immovable, and 
of the vendor's privilege, said: 

"Defendant had a privilege on these movables, perfectly valid, not only as 
between the parties, but against all third persons. The ^ purchaser subse- 
quently set up this mill and machinery upon his plantation. They were 
thereby converted into immovables by destination; but this conversion did 
not and could not operate to the prejudice of the vendor's privilege existing 
thereon prior to their attachment to the plantation. ♦ ♦ ♦ The evidence 
fully establishes that the mill and machinery in this case can be removed 
without damage to the sugar house, and the case falls fully within the facts 
and principles of the case of Lapene v. McCan, 28 La. Ann. 749, the doctrine 
of which case is much more satisfactory to our minds than the contrary doc- 
trine of Gary v. Burguieres, 12 La. Ann. 227, where we think the court puts too 
narrow an interpretation upon the expressions of Troplong. The concurring 
opinion of Justice VS^yly in the case of Lapene v. McCan, while perhaps too 
broad in its general statements, we think is thoroughly correct, so far as it 
applies to movables, which, though attached to a plantation, are capable of 
removal without damage to the structures in which they are contained, or with 
which they are connected. In such case there is no reason why the vendor's 
privilege which attached to them as movables prior to their being placed on the 
plantation should not continue In force, and why they should not be sep- 
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arately sold in satisfaction thereof. The privileges resting upon moyables are, 
in some cases, affected by the changes which may talie place in the nature 
or destination of the things. But such changes must be so radical as to cre- 
ate a new species of things, and destroy that species which originally existed; 
as, to use the lUastration of Cujas, when a pine or cypress log is converted into 
a ship, or when wool is converted into a garment, or when marble is made 
into a statue. In the case at bar the mill and machinery have suffered no 
such change by the use which the vendee has made of them. They remain 
the mill and machinery which were sold, and the privilege subsists in all its 
force. Had their destination as immovables been effected in such manner as 
to preclude their detachment without injury to independent rights of owner- 
ship in the soil or structures, the privilege might have been subjected to 
such limitation in its exercise as would prevent the separate sale or removal 
of the thing subjected to it. But where, as in this case, no such difficulty 
exists, or, if at all, to an Inappreciable extent, we see no reason for Imposing 
any restriction upon the rights of the privileged creditor. The privilege of 
the vendor is founded on the right of property. Payment of the price Is es- 
sential to the vesting of an Indefeasible title In the vendee. The vendor's 
right to and securities for the payment of the price have always commended 
themselves to the favorable consideration of our courts." 

In Baldwin v. Young, 47 La. Ann. 1466, 17 South. 883, the contest 
was between the unpaid vendor in a conditional sale and the mort- 
gage creditor as to the right of the vendor to remove a heating ap- 
paratus attached to the realty, and we quote at length as directly 
bearing on the question, when do movables attached to the realty 
become a part of the immovable as against the unpaid demand of 
the vendor for the purchase price? 

"The principle that movables added to the immovable for its improvement, 
while inflexibly applied as between the owner and his vendee or mortgagee, 
Is yet subje(rt to well-defined exceptions. The CJode Itself recognizes the right 
of the third person to remove or claim compensation for his works or con- 
structions on the immovable of another; yet, if made by the owner, the im- 
provements would undoubtedly be subject to any mortgage by him on the im- 
movable. Civ. Code, arts. 506, 507. So the privilege accorded by law to the 
vendor of movables still subsists, though the movables are attached by the 
purchaser to the immovable, and will be enforced against the mortgage cred- 
itor. The French commentators state the law by a commonplace illustration: 
The workman sells the farmer a tub, which he places on his farm for its im- 
provement. The tub thus becomes a part of the immovable. But shall this 
change deprive the workman of his privilege? The commentators answer in 
the negative, and affirm, until paid for, the vendor, notwithstanding the 
change, preserves un droit re^l on the article sold. 1 Troplong, Priv. & 
Hypoth. No. 113; Laptte v. McCan, 28 La. Ann. 749; Hall v. Wyehe, 31 La, 
Ann. 735; Carlln v. Gordy, 32 La, Ann. 1285. The authorities, we think, sustain 
the right of the unpaid vendor to enforce his privilege on the movable sold, al- 
though by the act of the purchaser it has become part of the immovable. 
The vendor of a movable is apprised by law that without registry he pre- 
serves a privilege on the thing sold. Civ. Code, art. 3227; Const, art 176. It 
is difficult to see, in the light of the provision in the constitution, that the 
privilege can be defeated by the use the purchaser makes of the thing sold. 
There Is a decision in 1857 that the privilege must be recorded to avail If the 
thing sold has been incorporated with, so as to become part of, the Immovable. 
The decision has no support in the French authorities, nor In the later adjudi- 
cations of this court; and where they deal with registry at all It is because 
the constitution in existence required all privileges to be recorded. Gary v. 
Burguleres, 12 La. Ann. 227; Const. 1868, art 123. In this case ft is not his 
privilege for the price on which the vendor Insists. It is his ownership of the 
movable he demands. If the law will not allow the mortgage creditor to de- 
feat the privilege on the movable which, unpaid for, happens to be placed In 
the building subject to the mortgage, it is not easy to appreciate why, on the 
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same principle, tbe ownership of the movable shotdd not be eqnally protected 
against the mortgage creditor. On what principle can th^e mortgage be ex- 
tended beyond the property of the debtor? Olv. Code, art 327& Instances 
are not infrequent of the property of third persons placed by them on the 
mortgaged property, but it has never been supposed such articles were sub- 
ject to the mortgage. In this case there is no controversy on the issue of 
the ownership of the heater. It belongs to the vendor under his conditional 
sale. It is the case of the property of the third person never subjected to the 
mortgage, unless It is to be maintained that our Code transforms the prop- 
erty of the vendor, who has never parted with his ownership, into that of the 
purchaser. Can it be said the law will enforce against the mortgage creditor 
the privilege of the vendor for the price of the thing sold on the mortgaged 
premises, but for the benefit of the mortgage creditor will not permit the 
vendor to remove that property, though no price has ever been paid, and un- 
der the conditional sale the vendor Is the owner of the property? We find 
no warrant in our Code for this view of the law. It seems to rest on the 
protection it is claimed the law gives to the creditor who takes the mortgage 
on the faith of the public records showing no incumbrance on the property, 
or who spreads on the records his mortgage; notice to all, it Is urged, that no 
lien can be acquired to the prejudice of the mortgage. There are striking 
analogies, at least, opposed to this view. The law, notwithstanding the unre- 
corded mortgage, will enforce against the creditor the claim of the workman 
for work on the property mortgaged. The owner of the immovable is not 
permitted to profit by the construction or works of a third person on the im- 
movable. The mortgage creditor must pay for the improvements of the third 
possessor; and we think It beyond doubt that the mortgage yields to the 
vendor's privilege on the movable sold and attached to the mortgaged prop- 
erty. Civ. Code, arts. 507, 3268: Penn v. Bank, 32 La. Ann. 195; Bank v. 
Miller, 44 La. Ann. 199, 10 South. 779; Lapene v. McCan, 28 La, Ann. 749; 
Carlin v. Gordy, 32 La. Ann. 1285; 1 Troplong, Priv. & Hypoth. No. 113. It 
seems to us on the same principle the claim of the vendor who remains the 
owner of the movable placed in the mortgaged premises must be admitted 
against the mortgage creditor, and in reaching this conclusion we^ have given 
the fullest consideration to the argument and authorities cited by plalntifiTs 
counael." 

Id Walburn-Swenson Co. v. Darrell, 49 La. Ann. 1044, 22 South. 310, 
Hall V. Hawley, 49 La. Ann. 1046, 22 South. 205, and Association v. 
Johnston, 51 La. Ann. 470, 25 South. 383, it is again held that the 
privilege of the unpaid vendor on the movable is not lost because it has 
been attached to the immovable. In each of these last three cited 
cases the contest was between the mortgage creditor and the vendor of 
the movable, but in neither is there any reference to any registry of 
the vendor's privilege as in any wise affecting *tbe rights of the par- 
ties. The opinion of the court in Baldwin v. Young, supra, so far 
as it overrules and modifies Gary v. Burguieres, supra, is vigorously 
attacked as obiter, because the case showed that the movables in- 
volved were sold under a contract that, until paid for, the vendor 
should be the owner of the thing sold, and registry vel non was not 
in question. So far as the necessity of registry was concerned, we 
think it depended on the determination of an issue as to whether 
quoad the vendor the movable sold had been so merged in the im- 
movable that the vendor could no longer assert his privilege on the 
identical thing sold; and, to the extent that this question was in- 
volved, we cannot agree that the enlightened views so well ex- 
pressed by Mr. Justice Miller, delivering the opinion of the court, 
were obiter; and, so far as anything favorable to appellant here 
can be claimed, because the sale in Baldwin v. Young, supra, was a 
conditional sale, we may inquire what substantial difference can 
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be urged between a so-called conditional sale and an ordinary sale 
in which the vendor's privilege is preserved, so far as the right to 
recover the unpaid price is concerned? "The privilege of the vendor 
is founded on the right of property. The payment of the price is 
essential to the vesting of an indefeasible title in the vendee." Oar- 
lin V* Gordy, supra. Whether the sale be conditional or absolute, 
retaining the vendor's privilege, the vendor in each case may subject 
the thing sold to the payment of the unpaid purchase money; and 
in equity the results in each case are the same. In Louisiana it is 
well understood that, as against third persons, the vendor's privilege 
on an immovable must be recorded. Eev. Civ. Code, art. 3274. See 
Act No. 45 of 1877. In substance, this has been the law since the 
Code of 1825. The variations have been with regard to the manner 
and time of registry. It is equally understood in Louisiana that the 
vendor's privilege on a movable is not lost by failure to record the 
same. This has been the law since the adoption of the constitution 
of 1879. The real question considered An the above-cited cases was, 
when, in favor of third persons and against the vendor, does a mov- 
able attached to land, tenement, or building become an immovable, 
or part thereof, by destination? And we understand the decisions 
of the supreme court of the state to be uniformly (except in Gary v. 
Burguieres, supra) to the effect that, so long as the price is unpaid, 
and the movable has not lost its identity, and can be separated from 
the land, tenement, or building to which it has been attached with- 
out injury to the immovable, as to the vendor it remains a movable, 
end he may subject the same to his vendor's privilege, the registry 
of the same being immaterial. This seems to be in accord with the 
equities of the case as they are regarded in De I/Isle v. Succession 
of Mobs, 34 La. Ann. 166: 

*The privilege accorded for the payment of the uopaid price of sale Is one 
of great value, resting on considerations of the plainest equity. It would, 
Indeed, be unjust to place an unpaid vendor on a footing of equality with the 
other creditors of the purchaser, and permit these to devour his substance; 
for it Is only on the condition that the price of the thing sold has been paid 
that the purchaser acquires an Indefeasible title of ownership to the prop- 
erty, and that his creditors can be paid. ♦ • ♦ It confers rights of a hlg^ 
character, superior to those which flow from a mortgage. • ♦ ♦ It Is the 
price which Is protected by the privilege. By the sale the vendor Increases 
the estate of the purchaser. It would be iniquitous to permit the property 
sold to become the prey of the creditors of the purchaser, without requiring, 
as a condition precedent, the payment of its cost. ♦ ♦ ♦ The word 'price' 
signifies the sum stipulated as the equivalent of the things sold, and also every 
incident taken into consideration for the fixing of the price, put to the debt 
of the vendee, and agreed to by him." 

The decree of the circuit court is affirmed. 
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AMERICAN TIN-PLATE CO. v. TROTTER et al. 

(Circuit Court, B. D. Pennsylvania, December 26, 1900.) 

Sales— Construction op Contract— Action by Seller for Breach. 

Where a contract for the sale and purchase of tin plates specified the 
brand and size of the plates, but gave the purchaser the privilege of spec- 
ifying other sizes before the time for the making of each shipment, It 
was not obligatory on him to make any specification, and his failure to do 
so was not a refusal to carry out the contract which relieved the seller 
from the necessity of delivering or tendering delivery of the quantity and 
size named in the contract before he could maintain an action for its 
breach. 

,At Law. Action for breach of contract. On motion by defend- 
ants for judgment notwithstanding the verdict 

John Weaver, for plaintiff. 

0. Berkeley Taylor, foe defendants. 

J. B. Mcpherson, District Judge. The facts in this case, which 
are not in dispute, are as follows: In January, 1897, the parties to 
the suit entered into a contract that contained, inter alia, these pro- 
visions: 

"The American Tin-Plate Co., of Elwood, Indiana, agrees to sell, and Nathan 
Trotter & Co., of Philadelphia, Pennsylvania, agrees to buy: 

**DescriptIon of Goods: *Kanner* brand tin plates. 

"Quantity: 5,000 boxes, surface 14x20, 112 sheets. • • • 

"Sizes: Buyers to have privilege of specif ying any of the following sizes 
[naming eighteen sizes from 10x14 to 20x28]. 

"Place of Delivery: Car lots Philadelphia, Pa. 

"Time of Delivery (each delivery to be considered and treated as a separate 
contract): One-sixth each month, July, 1897, to December, inclusive. 

"Specifications: To be given not later than the 20th of each month preced- 
ing the month's delivery. 

"Not less than 50 boxes of a single size and gauge." 

Trotter & Co. never availed themselves of the privilege to specify 
sizes allowed them by the contract, and the tin-plate company never 
delivered or offered to deliver plate of any size. This suit is brought 
to recover as damages the profits that would have been made by the 
plaintiff if the plates had been delivered. 

There is some conflicting testimony concerning the existence of 
a trade custom that requires a buyer of tin plates to specify before 
a certain day in each month the sizes that he desires to have de- 
livered during the following month. But I do not consider the tes- 
timony to be relevant, for the reason that, even if such a custom were 
clearly established, — and it is not thus established, — it could not 
prevail against the clear and unambiguous terms of the contract in 
suit. As I view the controversy, it must be determined by a con- 
struction of the contract, taken in connection with the undisputed 
failure of the plaintiff to make or tender performance on its part. 
To my mind, the contract is free from doubt. The plaintiff agreed 
to sell, and the defendants agreed to buy, 5,000 boxes of a particular 
brand and size of tin plate, the brand being 'banner," and the size 
being 14x20, each box to contain 112 sheets. One-sixth of this 
amount was to be delivered each month at Philadelphia. If the 
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buyers desired other sizes than 14x20, — which is the standard size 
in the trade, probably 90 op 95 per cent of all plates sold being 
of these dimensions, — they had the right to make their wishes known, 
and, if they did so in due season, to have such wishes complied with. 
But they were not bound to specify any other size than 14x20. In 
the absence of specifications, the contract provided clearly that the 
tin-plate company was to deliver each month at Philadelphia one- 
sixth of 5,000 boxes of a distinctly described kind and size of plate; 
and, if the delivery was neither made nor tendered, the tin-plate 
company acquired no right to sue for the contract price or for profits. 
Wimout such delivery or tender, and a refusal by the defendants to 
accept, it could not be certainly known either that the plaintiff had 
the goods to sell, or that the defendants would not keep their con- 
tract to buy. I have no doubt that the defendants had determined 
to break the contract, being led to this decision by so large a decline 
in the market price that they would probably lose less by paying 
damages for a breach than by paying the contract price. But mere 
intention to break is not breaking in fact. Intention leaves room 
for repentance, and the period for repentance does not expire until 
the determination to break is carried into action. The intention 
and the fact must concur before the buyer's legal liability is estab- 
lished, and such concurrence exists either when a buyer declares the 
contract at an end, — ^and there was no such declaration in the pres- 
ent case, — or when the seller performs, or offers to perform, his part 
of the contract, and the buyer refuses to accept the goods. In either 
event, the default is definitely made to appear; but, until one or the 
other event takes place, the default is not legally ascertained. It 
follows that, as the present plaintiff failed to make the necessary 
offer of performance, no right of action accrued, and that judgment 
must be entered upon the reserved point in favor of the defendanta 

This conclusion is supported by the following authorities: Smith 
V. Loomis, 7 Conn. 110; Hapgood v. Shaw, 105 Mass. 276; Nelson 
V. Elevating Co., 55 N. Y. 480; Kunkle v. Mitchell, 56 Pa. St. 100. 
The plaintiff has cited two cases — ^De Loach v. Smith, 83 Ga. 666, 10 
S. E. 436, and Posey v. Scales, 55 Ind. 282 — in behalf of the proposi- 
tion that no delivery or tender was necessary until the defendants 
furnished specifications. It will be found, however, upon examina- 
tion of these decisions, that they each differ in a material point from 
the case in hand. There each contract imposed the duty of furnish- 
ing specifications upon one party, and under such circumstances the 
other party could not perform or tender until the duty to specify 
was discharged, for he could not know what his own obligation was 
until the specification made it clear. In the case before us, how- 
ever, there was no such duty. The buyers had nothing more than a 
privilege, of which they might or might not avail themselves. It 
was a mere option, which they were not bound to exercise, and there- 
fore failure to exercise it imposed no obligation upon them, and gave 
no corresponding right to the plaintiff. 

Judgment will be entered upon the reserved point in favor of the 
defendants notwithstanding the verdict. 
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McCANN V. CHICAGO, M. & ST. P. RY. 00. 

(Circuit Court of Appeals, Seventh Circuit January 2, 190L) 

No. 716. 

Railroads— Accident at Crossing— Contributory Keoltgbnce. 

Plaintiff was struck by defendant's train while he was standing between 
two tracks at a crossing waiting to board a work train of another com- 
pany by which he was employed. ' The tracks were 7 feet apart, so that 
when two trains were passing the space between the coaches was only 
about 20 inches. Instead of remaining in a place of safety, where the 
other workmen were waiting, he deliberately stepped between the tracks, 
and remained there, knowing that the trains were approaching, and would 
meet at the crossing, and that there was no safe standing room between 
the tracks while trains were passing. Held, that it was not error to take 
the case from the jury, and direct a verdict for defenfdant on the ground 
that the evidence showed contributory negligence on plaintifTs part. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

Action by Marquis- H. McCann against the Chicago, Milwaukee & 
St. Paul Kailway Company. The case was taken from the jury, and 
a verdict directed for defendant, and plaintiff brings error. Af- 
firmed. 

This action is for a personal injury sustained by the plaintiff in error (plain- 
tiff below), caused by being struck by a train of cars while standing at a 
crossing on Leavitt street, in the city of Chicago, waiting to board a train on 
the Pittsburg, Cincinnati, Chicago & St Louis Railroad on December 13, 1897, 
by means of which he was thrown to the ground, and his leg crushed by being 
passed over by the engine of the said train. Leavitt street runa north and 
south, and at the place where the accident happened it is crossed at right angles 
with several railroad tracks running east and west. The two most northerly 
of these tracks are the main tracks of the Galena Division of the Chicago & 
Northwestern Railway Company. Immediately south of these, and adjoining, 
are two other main tracks of the first above named road known as the **Pan 
Handle," but used also by the defendant company. The north track is used 
for out or west bound trains, and the south track for east-bound trains. Just 
north of these tracks lie two main tracks of the Chicago & Northwestern 
Railway Company, and just south extend the switch tracks of the Pan Handle 
road. These joint tracks are 7 feet apart, so that when two trains are passing 
upon adjoining tracks the space between the passenger coaches is only about 
18 or 20 inches, — too narrow for safety for a person standing between the 
tracks; and it is evident it was never intended that a person should so stand. 
These tracks, besides being fenced, had crossing gates maintained on either 
side, and a flagman stationed there to give warning; so that for a grade cross- 
ing it was made as safe as could well be, and as safe as other like grade cross- 
ings In the city. For two years prior to this accident the Pan Handle Company 
had run a work train west over the north joint track above referred to, in the 
early evening, in order to carry its own employes to and from their places 
of work along the line of its road. This train did not carry passengers gen- 
erally, but only employ6s of the road starting from their round house at Curtis 
street, and running to the Englewood yards at Sixty-Third street It carried 
no passengers, and was not put in for that purpose. It ran on a schedule as 
No. 42 of the time-card issued by the superintendent of terminals controlling 
the operation of the joint tracks between the Union Depot and Western ave- 
nue in the city. It was not scheduled to stop at Leavitt street, but had been 
accustomed to do so every evening to accommodate the workmen of that road 
residing near the crossing. There was no depot there, nor any platform, but 
simply an ordinary street crossing, planked as such like those over the other 
highways in the city. The joint time-table shows that no train was scheduled 
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to Stop at this crossing, and none did so in fact except this work train, which 
had been accustomed to stop to piclE up the employes of that road who wished 
to go west to their work. About the same time in the evening the defendant's 
Pioneer Limited train of empty sleepers, coaches, and baggage cars was regu- 
larly backed east upon the adjoining track to the Union Depot to go out on its 
nm to St. Paul. It was scheduled upon the Joint time^iard as coach train No. 
1, and its time was 15 minutes from Western avenue to the Union Depot, a 
distance of three miles. These two trains — one on the Pan Handle, the other 
on the defendant's road — ^usually met, as they did on this evening, at or near 
Leavitt street. The plaintiff was a flagman at Fifty-Ninth street for the Pan 
Handle. Company. He lived northwest from the place of the accident, and 
•for 15 months had been accustomed to take this work train at Leavitt street 
to go to and from his work. On the evening of the accident he reached this 
crossing about 10 minutes before train time. His relation of the accident is 
this: "On this night I turned south on Leavitt street. Was waiting at the 
railroad tracks with the rest of the men to take the work train out to Fifty- 
Ninth street. Waited at crossing about 10 minutes. The train was about on 
time, and due there at 5:40. I was waiting on the north side of the Joint main 
tracl^. When I saw it, I think the work train was about 80 feet east of the 
east sidewalk on Leavitt street, but slowed up when she saw I was between 
the two tracks, — ^Just as she got about to the east sidewalk. In the meantime 
I went across, so as to get on the south side of the car as she pulled over the 
crossing, to save the rush, because she only stopped a minute there to let us 
on, and I thought I would have a better chance to get on, being an old man, 
about 59 years, at the time of the accident After I stepped over there, I 
waited, and saw both trains were approaching pretty close on to me. After 
I crossed over to the south, I stopped between the two tracks as near the 
middle of the crossing as could be. I saw the St. Paul train backing up when 
she was about 40 feet from me. Seeing the other train coming up, I tried 
to gauge myself as near as I could in the center of the two tracks, so as not 
to get hurt. I saw the St. Paul train was coming pretty fast. The Pan Handle 
engine was about the same distance east from me. As the first Milwaukee 
coach passed me, I turned around to see if I could catch hold of the hand rail 
of that car. I found she was going too fast for me, and I could not catch it. 
I wanted to catch hold of the rail of the St. Paul coach in order to get to the 
rear end of the work train to avoid getting hurt by either one of them. I 
saw she was going too fast, and I could not do it Then I turned around, and. 
Just as I turned, it struck me in the shoulder. I faced right north, fell over 
against the Pan Handle engine, and struck my head against it. The second 
coach of the St Paul struck me on the left shoulder, and Imocked me over 
against the Pan Handle engine. I knew Just what was up ut the time. Of 
course, I was knocked senseless, but regained consciousness when I found the 
driving wheel was on my foot They took me out and to the County Hospital, 
where they cut off my leg about ei^t inches below the knee. I used to 
go there every night and take that train for about fifteen months. There 
were about twelve or thirteen workmen there that night. There was only one 
car in the work train. The speed of the St. Paul train was about twenty 
miles an hour. To the best of my Judgment at the time, it was impossible for 
me to get across the track the St. Paul train was on after I saw the train. 
I was in the middle of the two main tracks." On cross-examination he says: 
"I did not pay any attention to know whether the workmen standing there 
were yelling to nje or to some one else. I had come to this crossing and had 
taken this work train there every night for fifteen months before the accident. 
I got there that night about ten minutes before the train came. I stood on 
the north side of the Pan Handle tracks. There were some other workmen 
who were standing on the same side with me, to take the train. I noticed 
the Pan Handle work train coming from the east, and thought I would go over 
to the south side of the car as she pulled up to the crossing, so as to have more 
room to get on the train when it did stop there. I went over to the south 
side, between the two Joint tracks, for that purpose. I did not remain on 
the side where the rest of the workmen got on. I went over to the south side 
alone. When I went over to the south side, the Pan Handle engine was Just 
east of the east sidewalk on Leavitt street and the St. Paul train was close 
105 F.-81 
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to the crossing on the west side of it They were about eanal distances apart 
when I crossed over to the south side. I think, if anything, the St. Paul was 
nearer. Before I crossed over, I did not look to the east nor to the west. 
After I had got over, and between the tracks, then I looked, and saw both 
trains coming. The gates were down at that time. When I got between the 
tracks I was alone in there, and all the other workmen were on the other side. 
Oould not swear whether there were lights on the rear end of the Milwaukee 
coaches, because I did not notice them. The east end of the Milwaukee 
coaches reached me first, because the Pan Handle train slowed up so. The 
second coach is where it caught me. The Milwaukee coach got to me before 
the Pan Handle engine did. The second coach hit me. I think it was the side 
of the coach that hit me. The Milwaukee train never stopped. I do not know 
whether I touched the handle of the coach or not I either tamed around or 
whirled around in such a way that my left shoulder was struck. I have been 
quite deaf about twenty years. The trains met where they usually did." At 
the close of the testimony, on motion of defendant's counsel, the court took the 
case from the jury, and directed a verdict in favor of the defendant, on the 
ground that the evidence on the part of the plaintiff showed contributory neg- 
ligence on his part. It is to reverse that direction of the court below that this 
writ of error is brought. 

Frank B. Grover, for plaintiff in error. 
Charles B. Keeler, for defendant in error. 

Before WOODS and GKOSSCUP, arcuit Judges, and BUNN, 
District Judge. 

Upon the foregoing statement of the facts, BUNN, District Judge, 
delivered the opinion of the court. 

The facts are mainly conceded. The case rests upon the plaintiff's 
testimony as given in the statement of facts. There is a material con- 
flict in the testimony as to which coach struck the plaintiff; three 
witnesses on the part of the defendant testifying that he was not 
struck by a coach of the defendant's train, but was struck by a coach 
of the Pan Handle train. But that is quite immaterial according to 
the view we have taken of the case. We think, upon the plaintiff's 
own statement of his case, the direction of the court was right, and 
fully supported by the evidence. Indeed, we think the court might 
have made the grounds of its decision still broader, and held: First, 
that the negligence of the plaintiff was the proximate cause of the 
injury, and, second, that the testimony showed no negligence or want 
of proper foresight and caution on the part of the defendant com- 
pany or any of its officers or employes. The situation and the run- 
ning and operating of these trains at this crossing were well known to 
the plaintiff. From his own statement he knew all about them. He 
had taken the same Pan Handle train every day for 15 months. He 
knew the trains were expected to meet at that time and place, and 
that there was no safe standing room between the tracks. He went 
deliberately into a place of imminent danger, without so much as 
looking to the east or west to see if the trains were coming, and re- 
mained there until the trains came, knowing well that there was not 
safe standing room between the tracks. The evidence shows that he 
was warned by other workmen to cross back over the tracks, but 
that he paid no attention to the warning. Knowing the situation 
as he did, it was negligence to cross over the tracks and remain be- 
tween them until the trains came. It was, no doubt, possible, after 
he saw the trains coming, by the exercise of good judgment in an 
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emergency, to have escaped the peril, either by standing* still flatwise 
upon the 18 or 20 inches space that he had between the tracks, and 
making no effort to get hold of the handles upon the coaches of the 
Milwaukee train; or, what would perhaps have been better still, to 
have thrown himself flat on the ground lengthwise between the tracks 
and allowed the trains to pass over him. Still he might be excusable 
for not exercising the best judgment in such an emergency when the 
peril was full upon him. But he was not excusable for voluntarily 
putting himself in and remaining in a position of such imminent 
danger without any sufficient reason. And no doubt the jumping to 
catch hold of the handle of the car while under motion was itself a 
danger and a peril in the circumstances. He was not a passenger 
on the defendant's road, and as a passenger that company owed him 
no duty. Indeed, he was not a passenger upon the Pan Handle road, 
though that question is not material here, but was, while going upon 
its train to and from his work on the line of that road, its workman 
and employ^. Elwald v. Railway Co., 70 Wis. 420, 36 N. W. 12, 591. 
He knew the speed of the defendant's trains at that point, and that 
it did not stop at Leavitt street crossing. That company did not 
owe him the usual duty owing to a passenger upon its road. It was, 
no doubt, under obligation to do all it could to prevent injury after 
its officers and employes in charge of the train were cognizant of the 
plaintiff's peril. But there is no evidence that this was not done. 
The defendant had no station or stopping place at that point. The 
ordinance of the city allowed trains a speed of 20 miles an hour. 
There is no evidence tending to show that the defendant's train was 
running at a higher rate of speed. On the contrary, the evidence 
shows the train to have been going at from 12 to 16 miles an hour. 
There are several grounds of negligence alleged, but the one mainly 
relied upon was the speed of the defendant's train. But there is no 
evidence of negligence in this respect, or in any other respect. An- 
other ground of negligence alleged was the lack of train lights, but 
no case is made under this head; the evidence without conflict show- 
ing that the rear or east end of the backing train was furnished with 
a large bulls-eye reflector 10 to 12 inches in diameter, throwing a con- 
tinuous red light, and placed at the outer 6dge of the platform in 
the center of the vestibule. By it stood a white hand lamp, and on 
each side of the coach, at the end, hung a small red lamp or "marker." 
All these lights were burning that evening, and were plainly seen 
150 to 200 feet from the crossing by several witnesses, and also by 
the engineer an4 fireman of the Pan Handle train two blocks away 
from them. But the lights were of no use to the plaintiff, as he sayp 
he did not look to the east nor to the west. If he had said he was 
59 years old, and did not greatly care longer to live, his words would 
have corresponded fairly well with his actions in going into such a 
place of peril without so much as looking in any direction for danger, 
and remaining after he saw the peril was upon him. If he could not 
hear, he was under all the more obligation to use the senses he had. 
In any case it was his duty to have looked all ways for danger. 
Houston V. Railway Co., 95 U. S. 697, 24 L. Ed. 697; Schofleld v. 
Railway Co., 114 U. S. 615, 5 Sup. Ct. 1125, 29 L. Ed. 224; Railroad 
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Co. T. Freeman, 174 U. S. 379, 19 Snp. Ct. 763, 43 L. Ed. 1014; Walker 
V. Kinnare, 22 C. C. A. 75, 76 Fed. 101; Blount v. Railway Co., 9 C. C. 
A. 526, 61 Fed. 375; Stowell v. Railroad Co., 39 C. C. A. 145, 98 Fed. 
520; Neimnger v. Cowan, 42 C. C. A. 20, 101 Fed. 787; Gilbert v. 
Railroad Co., 97 Fed. 747, 38 C. C. A. 408; Railroad Co. v. Peebles, 14 
C. C. A. 555, 67 Fed. 591; Pyle v. Clark (C. C.) 75 Fed. 644. If 
precedents were needed upon so plain a proposition, all of the above 
ijases are authority in point for the action of the court below in direct- 
ing a verdict in favor of the defendant on the ground of contributory 
negligence. Knowing the situation as the plaintiff did, it was negli- 
gence per se to stand between the tracks while the trains passed. 
Beach, Contrib. Neg. (3d Ed.) § 216; Moore v. Railroad Co., 108 Pa. 
St. 349; McGeehan v. Railroad Co., 149 Pa. St. 188, 24 Atl. 205; 
McClary v. RaUroad Co. (C. C.) 46 Fed. 343; Bjork v. Railroad Co., 
85 HI. App. 269; Cunningham v. Railroad Co. (C. C.) 17 Fed. 886. 
As was said by the supreme court, speaking through Mr. -Justice 
Miller, in Ellicott v. Railway Co., 150 U, S. 245, 14 Sup. Ct. 85, 37 L. 
Ed. 1068: 

"But one explanation of his conduct is possible, and that Is that he went 
upon the track without looking to see whether any train was coming. Such 
omission has been again and again, both as to travelers on the highway and 
employes on the road, afiinned to be negligence. The track Itself, as It seems 
necessary to iterate and reiterate, is itself a warning. It is a place of danger. 
It can never be assumed that cars are not approaching on a track, or that there 
is no danger therefrom." 

In the case at bar the plaintiff not only went upon the track with- 
out looking, but he remained there for 10 minutes waiting for trains 
that he expected and had every reason to believe would come, and this 
while he could have remained with the other workmen on the other 
side of the tracks in perfect safety. It is not necessary to multiply 
authority upon the question. 

Upon the question of the negligence of the defendant company 
there was nothing upon which a verdict could have been based. Each 
and all the grounds relied upon failed in the proof. The crossing was 
properly guarded, and the crossing gates down. The speed of the 
train was not excessive or unlawful. The traiii was properly lighted. 
The engine had an automatic bell ringer, which was always ringing 
when the engine was in motion, and was ringing that night on the 
occasion in question,* and the gateman's bell was ringing constantly, 
the flagman upon the crossing calling out a verbal warning when the 
train was approaching and while it was 200 feet away, with the 
plaintiff standing only 10 feet from him. In addition to these things, 
an air whistle or "tail hose" whistle on the rear end of the backing 
train was sounded, and it was not the company's fault that the plain- 
tiff could not hear. It is quite evident, however, from his own tes- 
timony that it would have made no difference if he had heard it, 
as his deliberate purpose was to get away from the crowd, and to 
board the train on the south side, from between the tracks. Indeed, 
it is diflQcult to see what the defendant company could have done 
that was not done to prevent such an accident The judgment of 
the circuit court is affirmed. 
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BAHUAUD et aL v. BIZB et al. 
(Olrcult Court, D. Nebraska. January 14, 1901.) 

1 CrnzBNSHiF— Tbbatibs — Constitutional Law — Disability of Alibns— 
Right to Inherit— Naturalization—Residents op Territory. 

Residents and inhabitants of the territory of Nebraska at the time of 
its admission as a state to the Union, who had previous thereto declared 
before a court of record their intention to become citizens of the United 
States, were by the enabling act created naturalized citizens of the United 
States. 

9l TreatibS'~~'£pb'ect. 

By article 6 of the constitution of the United States, all treaties with 
foreign countries are the supreme law of the land, binding upon the sev- 
eral states. 

8. Sake— Aliens— Inheriting Real Estate. 

It is within the power of the United States by treaty to remove the 
disability of aliens to inherit real estate within the several states. 

4 Same. 

By the terms of the treaty between the United States and France en- 
tered into in 1853, citizens and subjects -of France are entitled to acquire 
by inheritance and otherwise real estate in all respects the same as a 
citizen of the United States in those states by whose laws an alien is 
permitted to hold real estate. 

S. Same— Constitutional Law. 

As the constitution and statutes of Nebraska permit resident aliens to 
hold and acquire real estate in the same manner as citizens, heldy that 
the provisions of the statute prohibiting nonresident aliens from acquir- 
ing real estate by inheritance or otherwise is inoperative so far as it re- 
lates to citizens or subjects of France. 

(Syllabus by the Court) 

Bunnels & Bnrrj, for complainants. 
Kelligar & Ferneau, for respondents. 

MUNGER, District Judge. This is an action for the partition of 
certain real estate in Nemaha county, Nfeb., and an accounting for the 
rents and profits therefrom. The material facts are that one Julien 
Bahuaud, a native citizen and subject of Prance, came to the United 
States and settled in Nemaha county. Neb,, in 1860, and resided there 
to the time of his death, June 16, 1899. In 1865 he declared his in- 
tention of becoming a citizen of the United States before a court of 
record in said Nemaha county, and received from said .court a certifi- 
cate to that effect. He never took out any other naturalization pa- 
pers, but participated in the various annual elections held in said 
county. At the time of his death he was the owner of certain real 
estate in said county, described in the petition, of the value of about 
f40,000. He died intestate, leaving no will or children. Complainants 
are brothers and sisters of deceased, and descendants of brothers and 
sisters, and are each and all residents and citizens of the republic of 
France. The defendant Louise B. Bize is a sister of deceased, a resi- 
dent and citizen of the United States. The several parties claim in- 
terest in said real estate by inheritance from deceased. On the part 
of complainants it is claimed: First, that deceased was not a citizen 
of the United St^tes, but an alien, and hence they are entitled to in- 
herit under the statutes of Nebraska; second, that, if deceased was a 
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cif izen of the United States, the statute of Nebraska which prohibits 
a nonresident alien from inheriting the real estate of a citizen of 
Nebraska is inoperative, by virtue of the treaty of 1853 between the 
United States and France. On the part of the defendants it is 
claimed that the deceased was a citizen of Nebraska, and that the 
statute of Nebraska is operative notwithstanding said treaty. The 
two questions, then, for consideration are: (1) Was deceased a 
citizen of the United States? (2) Is the statute of Nebraska which 
prohibits nonresident aliens from inheriting real estate from a citi- 
zen of Nebraska suspended or inoperative, by virtue of the treaty 
referred to, as to citizens of the republic of France? 

It is claimed on the part of resi)ondents that deceased, being a resi- 
dent and inhabitant of the state of Nebraska at the time the state 
was admitted into the Union, and having declared his intention to 
become a citizen of the United States, became naturalized by the 
terms of the enabling act; and in support of this contention the 
case of Boyd v. Nebraska, 143 U. S. 135, 12 Sup. Ct. 375„ 36 L. Ed. 
103, is cited, as holding that the enabling act admitting Nebraska 
into the Union provided a collective naturalization of all inhabitants 
of Nebraska who had declared their intention to become citizens. 
On the part of the complainants it is contended that the case of Boyd 
v. Nebraska is not an authority in that respect, for the reason that 
the decision of the court, eight members only participating, was only 
upon the question as to the sufficiency of certaii^ allegations in the 
petition to resist the effect of a general demurrer; that the law as 
to collective naturalization was only concurred in by four members 
of the court, three members dissenting therefrom, and a fourth dis- 
senting from the judgment upon the ground that the court had no 
jurisdiction. . I am of the opinion, however, that the case of Boyd 
V. Thayer is an authority sustaining the doctrine of collective nat- 
uralization, and as holding that all of the inhabitants of the territory 
of Nebraska who had theretofore declared their intention to become 
citizens were by the act of admission of the state into the Union 
naturalized as citizens of the United States. That such is under- 
stood to be the effect of that decision by the court of appeals in this 
circuit I think clear by the statement in City of Minneapolis v. Keum, 
6 C. C. A. 31, 56 Fed. 576-580, wherein Judge Sanborn, referring to 
that case, says: 

"Governor Boyd was there held to be one of a class of forelgn-bom residents 
that was naturalized by the act of congress admitting the state of Nebraska 
Into the Union." 

That the supreme court of the United States so understand the 
effect of the decision of Boyd v. Nebraska I think clear by the state- 
ment of Justice Brown in BoUn v. Nebraska, 176 U. S. 83-88, 20 Sup, 
Ct. 287, 44 L. Ed. 382, wherein he says: 

"The legislation of congress connected with the admission of Nebraska Into 
the Union, so far as it bore upon the question of citizenship, was fully consid- 
ered by this court in the case of Boyd v. Nebraska, 143 U. S. 135, 12 Sop. Ct 
375, 36 L. Ed. 103, and the conclusion reached that upon Its admission into 
the Union the citizens of what had been the territory became the citizens 
of the United States and of the state.*' 
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I am therefore of the opinion that Julien Bahnand was at the time 
of his death a naturalized citizen of the United States; that he be- 
came such upon the admission of Nebraska as a state of the Union. 
This leaves for consideration the remaining question, as to whether 
the treaty with France in 1853 suspends or renders inoperative the 
legislative enactment of the state of Nebraska approved March 16, 
1889. The seventh article of the treaty, being the only provision ap- 
plicable to the consideration of this case, is as follows: 

"In all the states of the Union whose existing laws permit it, so long and 
to the same extent as the said laws shall remain In force, Frenchmen shall 
enjoy the right of possessing personal and real property by the same title 
and in the same manner as the citizens of the United States. They shall be 
free to dispose of it as they may please, either gratuitously, or for value 
received, by donation, testament, or otherwise, just as those citizens them- 
selves; and in no case shall they be subjected to taxes on transfer, inheritance, 
or any others different from those paid by the latter, or to taxes which shall 
not be equally imposed. As to the states of the Union by whose existing 
laws aliens are not permitted to hold real estate, the president engages to 
recommend to them the passage of such laws as may be necessary for the 
purpose of conferring this right In like manner, but with the reservation 
of the ulterior right of establishing reciprocity In regard to possession and 
inheritance, the government of France accords to the citizens of the United 
States the same rights within its territory, in respect to real and personal 
property and to inheritance, as are enjoyed there by its own citizens." 

This provision of the treaty was construed by the supreme court 
in Geofroy v. Riggs, 133 U. S. 258, 10 Sup. Ot. 295, 33 L. Ed. 642, 
wherein it is said: 

"As we read the article, it declares that in all the states of the Union by 
whose laws aliens are permitted to hold real estate, so long as such laws 
remain in force. Frenchmen shall enjoy the right of possessing personal and 
real property by the same title and in the same manner as citizens of the 
United States. They shall be free to dispose of it as they may please, — ^by 
donation, testament, or otherwise, — ^Just as those citizens themselves. But, 
as to the states by whose existing laws aliens are not permitted to h(^d real 
estate, the treaty engages that the president shall recommend to them the 
passage of snch laws as may be necessary for the purpose of conferring that 
right. • • ♦ We are therefore of opinion that this is the meaning of the 
article in question,— that there shall be reciprocity in respect to the acquisi- 
tion and inheritance of property in one country by the citizens of the other; 
that is, in all political communities in the United States where legislation per- 
mits aliens to hold real estate the disability of Frenchmen from alienage In 
disposing , and inheriting property, real and personal, is removed, and the 
same rights of disposition and inheritance of property in France is accorded 
to citizens of the United States as are there enjoyed by its own citizens." 

This provision of the treaty, as construed by the supreme court, 
permits a citizen of France to acquire, i)ossess, and inherit real estate 
to the same extent and in the same manner as citizens of the United 
States in those states of the Union by whose laws aliens are per- 
mitted to acquire and hold real estate. By article 6 of the constitu- 
tion of the United States it is provided: 

"And all treaties made, or which shall be made, under the authority of the 
United States, shaU be the supreme law of the land, and the judges in every 
state shall be bound thereby, anything in the constitution or laws of any state 
to the contrary notwithstanding.** 

It is not an open question that the United States has power 
to make treaties removing the disability of aliens to inherit; that 
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such treaties are a valid exercise of and within the powers conferred 
by the.constitution of the United States. Hanenstein v. Lynham, 100 
U. S. 483, 25 L. Ed. 628; Geofroy v. Riggs, 133 U. S. 258, 10 Sup. Gt. 
295, 33 L. Ed. 642; Opel v. Shoup, 100 Iowa, 407, 69 N. W. 560^ 37 
L. R A. 583; Wunderle v. Wunderle, 144 111. 40, 33 N. E. 195, 19 L. 
R. A. 84, and cases cited therein. 
Section 25, art. 1, of the constitution of Nebraska is as follows: 

"No distinction shaU ever be made by law between resident aliens and citl* 
zens in reference to the possession or descent of property." 

The act of the legislature of Nebraska approved March 16, 1889 
(Laws 1889, p. 483), by its first section, provides: 

"Non-resident aliens and corporations not Incorporated under the laws of 
the state of Nebraska, are hereby prohibited from acquiring title to or taking 
or holding any lands or real estate in this state by descent, devise, purchase 
or otherwise, only as hereinafter provided, except that the widow and heirs 
of aliens who have heretofore acquired lands in this state under the laws 
thereof, may hold such lands by devise or descent for a period of ten (10) 
years and no longer, and if at the end of such time herein limited such lands 
so acquired have not been sold to a bona fide purchaser for value, or such 
alien heirs have not become residents of this state, such lands shall revert and 
escheat to the state of Nebraska, and it shall be the duty of the county 
attorney in the counties where such lands are situated to enforce forfeitures 
of all such lands as provided by this act" 

By the third section of the act a nonresident alien who owned land 
in the state at the time of the taking effect of the act was authorized 
to dispose of the same at any time during his life. Section 4 pro- 
vided that the act should not prevent nonresident aliens from having 
liens upon real estate, from taking a valid title to the real estate 
subject to such liens, or from enforcing such liens by judgment, and 
becoming the purchaser of such real estate at judicial sale, but pro- 
viding that lands so acquired should be sold within 10 years aiter 
the title thereto was perfected, and providing further that nothing 
in the act should be construed to prohibit any nonresident alien or 
foreign corporation from purchasing or acquiring title to so much 
real estate as should be necessary for the purpose of erecting and 
maintaining manufacturing establishments. The act further pro- 
vided that its provisions should not apply to any real estate lying 
within the corporate limits of cities and towns. The statute and 
constitutional provisions before referred to do not prohibit all aliens 
from acquiring and holding real estate. Their prohibitory provisions 
apply only to aliens who are nonresidents. A resident alien may ac- 
quire possession and hold real estate in the same manner, by the 
same title, as a citizen. As to real estate lying within the corpo- 
rate limits of cities and towns, an alien, whether resident or non- 
resident, may hold and acquire real estate by inheritance or otherwise. 
Hence it is clear that Nebraska is one of the states of the Union 
which authorize aliens to hold real estate, and that the provision of 
the treaty referred to is applicable thereto. The provisions of the 
treaty, as construed by the supreme court, apply to all states by whose 
laws an alien, whether designated as resident or nonresident, is per- 
mitted to hold real estate. In such states, where a resident alien 
is permitted to hold real estate, the prohibition as to nonresidents 
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holding title to real estate by inheritance or otherwise is inoperative, 
by virtue of the treaty, as to citizens of the republic of France. 

Judgment will be entered finding the several interests of the par- 
ties to the real estate described to be as alleged in the petition, 
and that partition thereof be made. If the parties are unable to 
agree as to the rents and profits of the real estate during the time 
stated, the case will be referred to a master to take proofs in respect 
thereof. Counsel for complainants will prepare the proper decree, 
saving to respondents all xwoper exceptions, and submit same to coun- 
sel for re6iK)ndents before presenting same to the court for signature. 



PEOK COLORADO 00. v. STRATTON. 

(Circuit Court, D. Colorado. November 6, 1900.) 

Plbadino— Responbivbness of Answer— Nbw Matter m Avotdakcb. 

In an action by a corporation for money received the complaint alleged 
tbat defendant received from plaintiff, as its a^ent and assistant treas- 
urer, a sum of money to plaintiffs use, which he failed to pay to plain- 
tiff on demand. The answer, after pleading the general issue, as special 
defenses set out a contract between defendant and a third person, and 
alleged that it was by such contract that defendant, as an individual, 
obligated himself to place in the treasury of plaintiff the sum sued for, 
and that the contract was void for fraud and failure of consideration. 
Hdd that, as proof by plaintiff of such contract and its breach would not 
make a prima facie case imder the complaint, such special defenses were 
demurrable as not responsive. 

On Demurrer to Answer. 

Thomas A. Banning, Orlando H. Manning, and Carpenter & McBird, 
for plaintiff. 
Charles Hughes, for defendant 

MABSHALL, District Judge. A general demurrer is interposed 
to the second and third defenses of the amended answer. This an- 
swer is pleaded to a complaint alleging "that on, to wit, the 7th day 
of March, 1896, at Colorado Springs, in the county of El Paso, state 
of Colorado, the defendant received from the plaintiff, as the agent 
and assistant treasurer of said plaintiff, the sum of one hundred 
thousand dollars (f 100,000), to the use of said plaintiff," and that the 
defendant failed to pay said sum to the plaintiff upon demand. Three 
defenses are pleaded; the first a denial of all of the allegations above 
quoted; the second and third, by way of confession and avoidance, 
each set up the following contract between Orrin B. Peck and the 
defendant: 

••Colorado Springs, Colorado^ March 7th, 1896. 

"I have this day purchased of Orrin B. Peck twenty-rtve hundred shares, 
of one hundred dollars each, of the capital stock of the Peck Colorado Com- 
pany, of Chicago, Illinois, at par, being one-fourth of the capital stock of said 
company, a corporation of the state of Illinois, and I hav.e paid to him the 
sum of fifty thousand dollars in cash and one hundred thousand dollars to be 
placed in the treasury of said company, to be used and paid out in Colorado 
for the use of said company in said state from time to time as needed, in 
full payment for fifteen hundred of said shares, and for the remaining one 
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thousand shares I am to pay the sum of one hundred thousand dollars In 
payments at the time and In the amounts as follows, viz.: Fifty thousand 
dollars on or before six months from this date, and the remaining fifty thou- 
sand dollars on or before January 1st, A. D. 1897. Said payments to be made 
at Chicago, Illinois, by placing the amounts to the credit of the said Orrin 
B. Peck at the National Bank of Illinois, at the city of Chicago, 111., provided 
that I may, instead of making any or all or either of said payments, return 
to said Orrin B. Peck any portion of said one thousand shares at any time 
before the said payments, or either of them, becomes due, and thereupon be 
released and relieved from any obligations to pay for any and all such shares 
so returned. In case the stock is returned, it shall be by the assignment of 
the number of shares so returned duly executed and delivered with the cer- 
tificate so assigned to the said Orrin B. Peck, or to the said bank above men- 
tioned for him. W. S. Stratton. 

"I hereby agree to the above, and the terms and conditions above set forth 
are consented to and the same are satisfactory to me. Orrin B. Peck." 

In each of these defenses it is alleged that the sum sued for is the 
particular f 100,000 which, by the terms of the contract of March 7, 
1896, was to be placed in the treasury of the plaintiff. The second 
defense proceeds to avoid the contract for fraud, and the third al- 
leges a failure of consideration. 

The questipns presented have, in a great measure, been considered 
in an opinion sustaining a similar demurrer to a prior answer in this 
case. 95 Fed. 741. They have, however, been reargued with great 
ability, and, as the matter is of importance, it deserves a re-examina- 
tion. The reargument has been principally directed against the con- 
clusion heretofore reached as to the adequacy of the defendant's first 
defense to admit proof of a want or failure of consideration. As 
fraud is now pleaded, it is especially urged that evidence of fraud is 
always new matter, and must be affirmatively pleaded where there 
is opportunity to do so. The decision on the prior demurrer did not 
depend on the proposition questioned. In the former opinion it was 
held that in the averment of the complaint that "the defendant re- 
ceived from the plaintiff, as the agent and assistant treasurer of said 
plaintiff," the sum sued for, the allegation of the receipt from the 
plaintiff, and as its agent and assistant treasurer, was material, and 
could not be disregarded as surplusage. I do not find it necessary 
to repeat the reasons given in the former opinion for this conclusion. 
A re-examination of the question has but strengthened the view then 
entertained. The two defenses now to be considered are limited to a 
defense against the contract of March 7, 1896, and, unless the proof 
of that contract and its breach would make a prima facie case for 
the plaintiff, it is evident that the defendant has answered a cause of 
action not set up. The contract of March 7, 1896, was wholly be- 
tween Peck and the defendant. The amended answer shows that the 
consideration for it proceeded from Peck, and not from the plaintiff. 
By its terms nothing was to come into the hands of the defendant as 
the agent and assistant treasurer of the plaintiff. I am not unmindful 
that it is also alleged in the second defense that the f 100,000 which, 
by the contract of March 7, 1896, was to be placed in the plaintiff's 
treasury, was agreed by Peck and the defendant "to be paid by the 
defendant only as the same should be needed or required in the con- 
struction of concentrating mills for the reduction of ores and the 
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equipment thereof with the said patented process and machinery 
within the state of Colorado and outside said El Paso county, and 
then should be so paid out directly by this defendant for such pur- 
I)oses and on such conditions only." A similar allegation is found in 
the third defense. But, if effect is to be given to this agreement, it 
would simply convert an absolute promise into a conditional . one. 
Until the condition happened, there would be no liability to pay. 
The defendant would not, from anything alleged, hold the money as 
the agent of the plaintiff. Proof of the contract of March 7, 1896, 
and its breach, would leave the plaintiflP's cause of action unproved; 
and hence the avoidance of that contract cannot be held to be a de- 
fense to the complaint. The basis of the liability of the defendant is 
his receipt from the plaintiff, and as its agent, of f 100,000. This re- 
ceipt once admitted, the defendant is estopped on familiar principles 
from contesting the plaintiff's right to this money until he has paid it 
to the plaintiff, or in accordance with its instructions. The demurrer 
must be sustained. 



BANK OP SAGINAW v. TITLE & TRUST CO. OP WESTERN 
PENNSYLVANIA. 

(Circuit Court, W. D. Pennsylvania. December 26, 1900.) 

No. 23. 

1. Banks— Trust Companies— Power to Issue Certificates of Deposit. 

In the absence of statutory provisions on the subject, a trust company 
authorized to receive money on deposit has lawful authority to Issue cer* 
tificates of deposit therefor In the usual form. 

2. Federaii Courts Following State Decisions— Questions of Commercial 

Law. 

The courts of the United States are not controlled by the decisions of 
the state courts on questions of general commercial law, and a federal 
court will follow the decisions of the supreme court as to the negotiability 
of an instrument, notwithstanding a contrary holding by the comts ot the 
state where the transaction took place. i 
8. Certificates of Deposit— Negotiability. 

A certificate of deposit In the oi'dinary form, payalde to the order of the 
depositor, is a negotiable Instrument possessing the qualities of a nego- 
tiable promissory note. 

Snr Motion for Judgment for Want of a Sufficient Affidavit of 
Defense. 

Bobinson & McKean and B. B. Ivory, for plaintiff. 

Murphy & Hosack and Edward Willson Boyd, for defendant 

ACHESON, Circuit Judge. The plaintiff is a corporation of the 
state of Michigan, engaged in the banking business at Saginaw, in 
that state. The defendant is a corporation of the state of Penn- 
sylvania, doing business at Connellsville, Pa. The suit is upon six 
certificates of deposit issued by the defendant, and of which . the 

1 state laws as rules of decision in federal courts, see notes to Griffin y. 
Wheel Co., 9 C. C. A. 548, Wilson v. Perrln, 11 C. C. A. 71, and HiU v. mte, 29 

a a A. 563. 
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plaintiff is indorsee and holder. These certificates are alike in form, 

and the following copy of one represents the general character of 

all ci them: 

iii 1500.00. $900.00. Na2L 

^S^ ^tle & Tmst Company of Western Pennsylvania, 

^^8 OonneUsvIlle. Pa., Feb. 5, 1900. 

3^Q J. F. Barrows has deposited witb this company five hundred dollars, 

go payable to the order of J. F« Barrows on return of this certificate 

S^^ properly indorsed. 

■figj^ W. BL Butb, Treasurer. 

5 Indorsed: J. F. Barrows. 

The sworn statement of claim sets forth that on or abont Feb- 
ruary 12, 1900, J. P. Barrows, having indorsed each of these certifi- 
cates in blank in the usual manner, presented them, so indorsed, 
at the plaintiff's banking house in Saginaw, asking that they be 
cashed, and that thereupon the plaintiff, in the usual course of its 
busioess as a bank, received and cashed them, paying therefor full 
value. These allegations are not denied in the affidavit of defense, 
and there is no suggestion therein that the plaintiff is not a bona 
fide holder for valu^ of the certificates. Upon the pleadings the 
plaiQtiff must be so regarded. 

That the defendant company is authorized to receive deposits of 
money is conceded, but it is denied that it had lawful authority to 
issue such certificates as those in suit. There is, however, no stat- 
utory or other inhibition of such certificates. These certificates are 
in the form commonly used everywhere in the commercial world by 
bankers and companies receiving money deposits, and the defendant's 
right to issue them in the course of its business and as an incident 
thereto is not to be doubted. At any rate, I do not see that it is 
open to the defendant to raise the question. 

The case, I think, turns upon the question of the negotiability 
of the certificates sued on. Now, that such a certificate of de- 
posit is a negotiable instrument possessing the qualities of a nego- 
tiable promissory note was determined by the supreme court of 
the United States in Miller v. Austen, 13 How. 218, 238, 14 L. Ed. 
119. To the same effect are the decisions of all the state courts ex- 
cept those of Pennsylvania. 5 Am. ft Eng. Enc. Law (2d Ed.) 805. 
The supreme court of Pennsylvania has held that a certificate of de- 
posit, although containing negotiable words, has none of the in- 
cidents of a negotiable promissory note. Patterson y. Poindexter, 

6 Watts ft S. 227; Bank y. Mangan, 28 Pa. St. 452; London Sav. 
Fund Soc. y. Hagerstown Say. Bank, 36 Pa, St 498. There is, 
however, no statute in Pennsylvania regulating this matter, and 
the question here is one of general jurisprudence. That courts of 
the United States ar^ not controlled by the decisions of the state 
courts on questions of general commercial law is authoritatively 
settled. Swift v. Tyson, 16 Pet. 1, 10 L. Ed. 865; Gates v. Bank, 
100 U. S. 239, 25 L. Ed. 580; Brooklyn City ft N. R Co. v. National 
Bank of New York, 102 U. S. 14, 29, 31, 26 L. Ed. 6L Mr. Justice 
Bradley in Railroad Ca v. Lockwood, 17 Wall. 357, 367, 21 L. Ed. 
627, said: "But on a question of general commercial law, the fed- 
eral courts administering justice in New York have equal and co^- 
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ordinate jurisdiction with the courts of that state." In Brooklyn 
City & N. R. Co. v. National Bank of New York, supra, the ques- 
tion related to the legal effect of a transfer by indorsement of 
negotiable paper before maturity as mere security for an ante- 
cedent debt. The transaction occurred in New York, and the ques- 
tion had been there determined by decisions of the highest court 
of the state. It was contended that, as the bank was located in 
New York, and the other parties were citizens of that state, and 
the contract had been made there, the federal courts were bound 
to follow the decisions of the state court, whether they met their 
approval or not. The supreme court of the United States rejected 
the argument, refused to follow the state decisions, and, speaking 
by Mr. Justice Harlan, said: 

"The decisions of the New York conrt which we are asked to follow In de- 
termining the rights of the parties under a contract there made are not in 
exposition of any legislative enactment of that state. They express the opin- 
ion of that court, not as to the rights of parties under any law local to that 
state, but as to their rights under the general commercial law existing through- 
out the Union, except where it may have been modified or changed by some 
local statute. It *i8 a law not peculiar to one state, or dependent upon local 
authority, but one arising out of the usages of the conmierclal world." 

This is very pertinent to the case in hand, and furnishes a com- 
plete answer to the contention that the question at issue is governed 
by the decisions of the supreme court of Pennsylvania because this 
state is the place where the contracts were made and where they 
are to be performed. The parties to the commercial instruments 
in suit did not contract with reference to the state decisions any 
more than they did with reference to the decision of the supreme 
court of the United States. They contracted with reference to the 
general commercial law. In view of the authorities cited, it is 
clear that upon the controlling question of the negotiability of the 
instruments in suit the decision in Miller v. Austen is conclusive 
of this controversy. Judgment therefore must be entered in favor 
of the plaintiff for want of a sufficient affidavit of defense, and it 
is so ordered. 



In re SWIFT et aL 

(District Court, D. Massachusetts. December 17» 1900.) 

No. 2,745. 

1. Brokkes—Law Governing Contracts. 

A contract with a brolcer for the purchase of stock on a margin is 
one which is governed by the laws of the state where it is made, as to 
the relations and rights of the parties thereto. 

8, Same— PuRCHASB op Stock on Margin. 

Under the law of Massachusetts, as established by decision, a broker 
who has purchased stock on a margin for a customer is not a pledgee 
thereof to secure his advances, but his contract is conditional, to deliver 
so many shares of the stock on payment of the remainder of the pur- 
chase price; and he may pledge the stock for his own debt, or even seU 
it, without being guilty of conversion or of a breach of the contract, 
until a demand has been mad^ by the customer and refused. 
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8. Same— Breach of Contract. 

Where a broker in MassacliDBetts, who had purchased stock on a mar- 
gin for a customer, made a general assignment by which he transferred 
the stock to his assignee, such action did not constitute a conversion 
of the stock or a breach of his contract with the customer; but if it 
be considered a refusal to perform, which Justified an action for the 
breach without demand of performance, the customer was not bound so 
to treat it, but might, at his option, treat the contract as subsisting. 

4. Bankruptcy— Provable Claims— Damages for Breach of Contract. 

Where a broker who had purchased stock on a margin for a customer, 
and whose contract under the local law was to deliver such stock to 
the customer on demand and tender of the remainder of the price, was 
adjudicated a bankrupt, and the stock passed to his trustee, his cus- 
tomer may treat the contract as broken by the act of bankruptcy, and 
prove his claim for damages, which are to be determined as of the time 
of the adjudication. 

In Bankruptcy. On petition by trustee to reconsider allowance of 
the claim of a creditor. 
The certificate of the referee was as follows: 

I, James M. 01mstead« one of the referees of said court of bankruptcy, 
hereby certify that in the course of the proceedings in said cause before me 
the following question arose, pertinent to the said proceedings, to wit: 

This was a petition filed June 21, 1900, by the trustee to reconsider the 
allowance of the proof of claim of James R. Dee, a creditor of said estate. 
The claim was allowed in the sum of eighty-three hundred sixty-seven and 
®Vioo (8,367.65) dollars. The bankrupts, doing business as E. C. Hodges & 
Co., were stockbrokers in Boston, and followed the usual practice of brokers 
in buying stock for their customers and carrying the same upon margins. 
The creditor, James R. Dee, had dealt with the firm of E. G. Hodges & Co. 
in stocl^s, and the said bankrupts had pledged some or all of the stocks pur- 
chased on orders of said creditor with varioiK banks, as collateral for loans. 
On the 27th of December 1899, the firm of E. C. Hodges & Co. made a vol- 
untary assignment for the benefit of its creditors, and at the same time 
prepared and mailed notice thereof to its various creditors and customers. 
On or about the 10th of January, 1900, one of the firm wrote a letter to 
said creditor, referring to the "prospects of favorable settlement." On or 
about the 15th day of January, 1900, I find that the creditor, Dee, acknowl- 
edged the receipt of this letter of the 10th. On the 6th day of April, 1900, 
two members of the firm filed a voluntary petition, and asked that the 
firm be adjudicated bankrupt, and said firm of E. C. Hodges & Co. was sub- 
sequently adjudicated bankrupt. 

The trustee claims that the securities for which E. C. Hodges & Co. were 
responsible to the creditor should be valued as of the time of the assignment, 
and that, if so valued, the claim should be reduced to the sum of sixty-six 
hundred fourteen add iVioo (6,614.15) dollars. The creditor, James R. Dee, 
contended that the securities should be valued as of the time of the com- 
mencement of the bankruptcy proceedings. This petition, therefore, presents 
the question as to whether the date of a voluntary assignment, or that of 
the commencement of the proceedings in bankruptcy, shall govern. Bankr. 
Act 1898, g§ 1 (10), 63a (1). The case of Chamberlain v. Greenleaf, 4 Abb. 
N. C. 178, relied on by the trustee In his brief, and the New York decisions, 
hold that the relation of a customer to a broker carrying stock for him is 
that of pledgor and pledgee. In Massachusetts the contract is said to be 
strictly conditional, to deliver so many shares on payment of so much money; 
that the doctrine of trover does not apply; and that, where the money was 
never paid, the title to have performance never accrued. Wood v. Hayes, 
15 Gray, 375; Covell v. Loud, 185 Mass. 41. In Massachusetts the broker 
has a right to pledge stock he is carrying as security for his own debts, and 
such pledge does not constitute a breach of the contract ' Covell y. Lioud, 
supra. 
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The question in tbis case would seem to resolve Itself into an ascertain- 
ment of the time when the creditor's title to have performance accrued, or, 
In other words, when the rights of the parties were fixed. It is a subject 
of common knowledge that voluntary assignments are frequently resorted 
to as expedients to tide debtors over their difficulties, and are intended to 
be merely temporary. In fact, the letter above referred to, sent by one of 
the firm, would seem to indicate that this was no exception to the ride; and 
the creditor seems to have accepted It in the same spirit, and to have 
waived for the thne being any insistence upon or performance of the ex- 
isting contracts between him and the firm. I find that the creditor, also, 
did not assent to the assignment, and hence, in one sense, was not af- 
fected by its provisions; but it is settled law that the status of creditors 
is affected by the institution of bankruptcy proceedings, and the referee is 
of the opinion that the better and sounder ^le in such cases would be to 
ignore such assignments, and to determine upon the date of bankruptcy pro- 
ceedings as the time when the rights of the parties are fixed. That a vol- 
untary assignment constitutes a fraud upon the bankruptcy act has been 
repeatedly held. In re GutwilUg (D. O.) 90 Fed. 475, 478; George M. West 
Co. V. Lea, 174 U. S. 590, 596, 19 Sup. Ct 836, 43 Lr. Ed- 1098. In the latter 
case Mr. Justice White, in delivering the opinion of the court, cites with 
approval the case of In re Gutwilllg, supra. Wyles v. Beals, 1 Gray, 233; 
Edwards v. Mitchell, Id. 239. In the latter cases Chief Justice Shaw states 
the disadvantages and mischiefs arising under assignments, and sets forth 
eight cogent reasons against them, and in favor of the regular methods of 
administration. Inasmuch, therefore, as the court of bankruptcy exists for 
the purpose of enforcing the bankruptcy act, and not voluntary assignments, 
the referee is of opinion that the only true rule to be followed in this case 
Is to adopt the date of bankruptcy proceedings as the time when the rights 
of the parties were fixed, and when the creditor was entitled to make a 
tender and demand fulfillment of his contract. The petition to reconsider 
Is therefore disallowed, and the question is certified to the Judge for his 
opinion thereon, together with the evidence taken at the hearings. 

Dated at Boston this 12th day of October, 1900. 

James M. Olmstead, Bef eree in Bankruptcy. 

Elder, Walt & Whitman, for trustee, 
Bancroft G. Davis, for creditor. 

LOWELL, District Judge. In this ease there was very slight ref- 
erence by counsel to the evidence submitted with the referee's re- 
port, and his findings of fact are accepted. 

The court has first to determine what was the relation of the cred- 
itor to the bankrupt, and what the nature of the contract created 
by the bankrupt's agreement to buy stocks on a margin. The eon- 
tract was made in Massachusetts, and the law of Massachusetts gov- 
erns its interpretation, determining the nature of the bankrupt's 
ownership in the stock bought, and of his lien upon the same. There 
are mercantile contracts, which, though made in a particular state, 
must yet be construed according to the general conmiercial law. 
Washburn & Moen Mfg. Co. v. Reliance Marine Ins. Co. (Sup. Ct.; 

October term, 1900) 21 Sup. Ct. 1, 45 L. Ed. . In some cases it 

may be hard to determine whether a given contract be of this sort 
or of the commoner sort governed by local law, but a contract for 
the purchase of stocks on a margin appears to me plainly of the 
latter class. The court has, therefore, to determine what was the 
nature of this contract according to the law of Massachusetts. In 
many, perhaps in most, states the relation of a broker who has 
bought stocks on a margin to the stocks so bought is that of a 



Digitized by 



Google 



496 105 FEDERAL. REPORTER, 

pledgee for his customer's debt. Jones, Pledges, § 495. This ap- 
pears not to be the case in Massachusetts. In Wood v. Hayes, 15 
Gray, 375, a broker bought stocks for a customer without any ad- 
vance from the latter. Subsequently the customer and broker 
settled an account, and found a balance due the latter of a certain ' 
sum of money, for which the customer gave the broker his note. 
The broker acknowledged that he held as security for the note a 
certain number of shares of stock. The broker died, and his repre- 
sentative called upon the customer for a settlement. The customer 
had never demanded the stock or offered to pay the note. The 
broker had pledged the stbck, which had fallen in value; and the 
customer sought, by way of defense to the action brought against 
him, to charge the broker with the value of the shares at the time 
of their purchase, by reason of their conversion by the broker. Chief 
Justice Shaw said: 

*The doctrine of trover does not apply. LobdeU [the broker] advanced the 
money to buy the shares for account of Wood, and held the shares in his 
own name. It stood on the footing of contract. The contract was strictly 
conditional, to deliver so many shares on payment of so much money. The 
money was never paid and the title to have performance never accrued. 
There was no claim for the balance. But as the balance was in favor of 
Lobdeirs estate when he died, the result of this case is, Judgment for the 
defendants." 

In Wood V. Hayes there certainly was a pledge in writing of the 
stock, acknowledged by the broker, and accepted by the customer. 
The purchase was not on a margin, no advance having been made 
by the customer. Chief Justice Shaw laid stress upon the fact that 
the broker held the stock in his own name. Apparently he meant 
to decide that, where a broker advances the money to pay for stock 
ordered by his customer, his contract is simply to deliver the stock 
when the customer makes demand and tenders payment of the price 
current at the time the contract was made. In such case the broker's 
contract is like that of one who agrees to sell and deliver stock on 
demand at a fixed price. This original contract made by the broker 
was not deemed to have been modified by the subsequently given 
note and pledge. As the stock stood in the broker's name, it may 
be that the pledge was deemed purely equitable, so that no dealing 
with the stock by the broker could be a conversion of it. Possibly 
the great chief justice for once, like a lesser lawyer, saw his con- 
clusion so plainly that he neglected somewhat the steps by which he 
reached it. The decision in Wood v. Hayes, if it stood alone, would 
have no great bearing on the case at bar. See Jones, Pledges, § 498; 
Day V. Holmes, 103 Mass. 306, 311. It has received an interpreta- 
tion in subsequent decisions which goes far to establish the law in 
Massachusetts regarding the purchase of stocks on a margin. 

In Covell V. Loud, 135 Mass. 41, a stockbroker bought stock on a 
margin. The stock fell in value, the customer failed on demand to 
make good his margin, and the broker sold the stock. The customer 
sued for conversion. Mr. Justice Devens said: 

**We are aware that transactions of this nature have sometimes been held 
to make the broker who purchases the stock an agent for. the customer, and 
to treat him as holding It thereafter as a pledgee for the money advanced 
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for Its purchase. Markham t. Jaudon, 41 N. Y. 235; Stenton t. Jerome, 54 
N. Y. 480; Baker v. Drake. (58 N. Y. 518; Gruman v. Smith, 81 N. Y. 26. 
But in Wood Y. Hayes^ 15 Gray, 375, it was held that a broker who advanced 
money to buy stock for another, and held It in his own name, might, so long 
as he had not been paid or tendered the amount of his advances, pledge it 
as security for his own debt to a third person, without making himself liable 
to an action by his employer, and this upon the ground that the contract 
was conditional to deliver the shares upon the payment of the money. It 
cannot make any difference that, in this case, a small portion of the money 
necessary for the original purchase was advanced by the customer." 

The decision in Covell v. Loud might have been put solely on the 
ground that, upon the customer's failure to keep good the margin, 
the contract of pledge gave the broker, as pledgee of the stock, 
a right to sell it in the manner adopted, but tiie court reached 
its conclusion by another ratio decidendi. Mr. Justice Devens as- 
serted that, by virtue of the decision in Wood v. Hayes, the relation 
of pledgee did not exist, and that a broker buying on a margin may 
pledge the stock bo bought as security for his own debt, or may part 
with it altogether by an absolute sale. In Covell v. Loud the court 
went further than in Wood v. Hayes. To hold that the contract of 
a broker, who has agreed to buy with his own money stock for a 
customer, should be deemed a contract to deliver the^.stock on pay- 
ment of a fixed price, is one thing; and to hold that this is the 
nature of the contract where imrt of the price is advanced by the 
customer is another. Mr. Justice Devens declared that the varia- 
tion in the circumstances made no difference. Again, in Wood v. 
Hayes it was decided that to repledge the stock was no conversion. 
In Covell V. Loud it was held no conversion to make an absolute sale. 
It is true that the learned judge, in a paragraph following that just 
quoted, went on to show that, even if the transaction were treated 
as creating a pledge, yet the decision of the case would not be 
changed; but, in showing this, he merely stated an alternative ground 
on which the decision might be rested. That Covell v. Loud estab- 
lished the rule in Massachusetts that a broker who has purchased 
stock on a margin for a customer is not a pledgee thereof is recog- 
nized in Jones, Pledges, § 498. 

In Weston v. Jordan, 168 Mass. 401, 47 N. E. 133, a broker had 
purchased stock on a margin, and had pledged it for a sum greater 
than the debt of his customer to him. Mr. Justice Allen said: 

"When a broker buys shares on a margin and carries them for his cus- 
tomer, it has been held in some states that the relation between the cus- 
tomer and the broker Is that of pledgor and pledgee. Markham v. Jaudon, 
41 N. Y. 235; Skiff v. Stoddard, 63 Conn. 198, 26 Atl. 874, 28 Atl. 104, 21 L. 
R. A. 102; Brewster v. Van Llew, 119 111. 554, 8 N. B. 842. This view has 
not hitherto been accepted in Massachusetts, Wood v. Hayes, 15 Gray. 375; 
Covell V. lioud, 135 Mass. 41. The defendant seeks to have these decisions 
reconsidered; but the facts of the present case do not call for such reconsid- 
eration of the general doctrine." 

The supreme court of Massachusetts thus recognized again the 
rule laid down, or supposed to be laid down, in Wood v. Hayes, but 
apparently there was doubt in the mind of the court concerning the 
correctness of the rule. A federal court, bound to follow the deci- 
sions of a state conrt, may be pardoned some i)erplexity in the face 
of these expressions of doubt. But to hold that a broker is the 
105 F.-32 
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pledgee of stock bought by Mm on a margin would revolutionize 
the theory and practice of stockbrokers in Massachusetts. If a 
stockbroker is the pledgee of this stock, then„ in the absence of au- 
thority from the pledgor, he cannot rightfully transfer the stock 
to another by way of sale, or by way of collateral security for an 
amount greater than that due him. Indeed, if the pledgee makes any 
transfer of the pledge in Massachusetts, it seems that his act is 
criminal. Pub. St. c. 203, § 72. Yet it is matter of common knowl- 
edge that honest brokers in Massachusetts pledge stock bought 
and carried by them on a margin for their customers, as a security 
for their own debts, regardless of the amount of the customer's 
debt to them. To hold 'that in so doing they convert the stock and 
render themselves liable to indictment is a conclusion to be avoided 
if possible. Again, the persons to whom the stock is pledged by the 
broker are understood to hold it until the broker's debt to them is dis- 
charged, irrespective of the state of accounts between the broker 
and the customer. This is true, though the pledgee knows that the 
stock was bought on a margin. Under all the circumstances, I 
prefer to follow the deliberate expression of opinion of the supreme 
court of Massachusetts, which is in accord with the custom of brokers 
in Massachusetts, rather than a mere doubt of the correctness of its 
own decisions expressed by that court. 

If, then, the relation between the customer and the broker is not 
that of pledgor and pledgee, it remains to consider what is the 
nature of the contractual relation between them. It was urged in 
argument before me that the opinion in Weston v. Jordan requires 
the broker always to have on hand shares enough to meet the cus- 
tomer's order, but this is not the true interpretation of the opin- 
ion. There the court first said that by the law of Massachusetts 
the broker's relation was not that of pledgee, and then it went on 
to say that even if he were to be deemed a pledgee, as he is in New 
York, yet the consequences contended for by 5ie customer would 
not follow. "Under the doctrine as held in New York, Wheatland 
was bound always to have on hand enough shares to meet the pur- 
chase for Jordan." 168 Mass. 405, 47 N. E. 134. It was nowhere 
intimated in Weston v. Jordan that under the Massachusetts doc- 
trine such an obligation is imposed upon the broker. Indeed, the 
Massachusetts doctrine plainly implies the contrary. Can it be said 
that a broker has on hand or under his control stock which is pledged 
to a third party for a sum greater than the debt of the customer 
to him? I think not. Yet both cases and daily practice support 
the broker's right to repledge in this way, and custom, at least, sup- 
ports the right of the broker's pledgee to hold the stock against 
the customer. As has been said, Wood v. Hayes and Covell v. Loud 
assert, if they do not decide, that the contract between the cus- 
tomer and the broker, even where the former advances part of the 
price, binds the broker to no more than this: To deliver the stock 
to the customer at any time that the customer tenders the balance 
of the price. There is no obligation resting on the broker to buy 
shares in the first instance, or even to refrain from disposing of 
them during the existence of the contract, so long as he delivers them 
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when the customer tenders the money and demands perfonnance. 
In Covell V. Loud it is said, indeed, that by the contract the broker 
agrees *^o purchase and hold or carry" the stock in question. What 
is the difference between a broker's 'folding*' stock and "carrying'' 
it is not stated, but apparently an obligation is recognized, binding 
the broker to do something before the stock is finally demanded. 
The custom of brokers probably recognizes a like obligation. I 
hardly think they would consider that one of them fulfilled his con- 
tract unless he purchased at once the stock for which the customer 
put up the margin. And I think they would consider that one of 
them exceeded his rights if at any time he was without some shadow 
of title to the stock he was supposed to be carrying. He might both 
practically and legally put this stock out of his control by pledging 
it for his general indebtedness, ffis power to recover it might de- 
pend upon the solvency of others. Yet some interest in the stock 
carried he is deemed by brokers under obligation to retain. In Covell 
V. Loud, however, the. controversy concerned not pledging, but sell- 
ing; and Mr. Justice Devens, after speaking of the broker's con- 
tract to hold or carry, treated this obligation as compatible not 
only with the broker's right to pledge the stock for his general 
debts, but also with the right of absolute sale. The court has to 
determine if a broker, agreeing to buy stock on a margin, agrees 
to buy at once the stock ordered, and during the existence of the 
contract to retain some interest in it, however slight that inter- 
est may be, or may, on the other hand, sell the stock bought, as 
well as pledge it for an amount larger than the customer's debt 
to him. On the one hand, there is the language of Mr. Justice Dev- 
ens concerning J:he contract to hold and carry stock, and there 
is a vague impression of obligation on the part of brokers. On the 
other hand, there is the ratio decidendi of Oovell v. Loud, which 
treated the sale of stock as analogous to pledging it. There is 
the language of the opinion in Wood v. Hayes, adopted by the opin- 
ion in Covell v. Loud as applicable to the purchase of stock on a 
margin; and there is the difficulty, in logic and common sense, of 
distinguishing between a pledging of stock for the broker's debts 
generally, and a parting with all interest in it. However the con- 
tract be construed, difficulties will arise, and the decision be unsat- 
isfactory. Even if it be held that the transfer of the shares here 
made by the broker to his general assignee was in some sense a vio- 
lation of his contract with his customer, yet it would seem that the 
customer could not at once maintain an action for that violation, 
without a proper demaud. That demand was not made here, and so 
this case is distinguished from Weston v. Jordan, where it was said 
by the court: 

"After Wheatland had parted with the control of the sharep, and after re- 
I)eated demands for them by Jordan and refusals by Wheatland to deliver 
them, Jordan had a valid ground of action against Wheatland, either for 
breach of contract or for a conversion; it matters not which. If Wheat- 
land had refused on demand to deliver the shares when they were high, and 
they had afterwards fallen in value, we cannot accede to the defendant's 
contention that Wheatland could still have compelled Jordan to take them 
up, and pay the balance of the cost. But Jordan's right of action against 
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Wheatland had accrued; and this was a debt which wduld be provable in In* 
solvency against Wheatland/' 

In the absence of stronger indications, I must take these words 
to imply that under a Massachusetts contract no right of action ac- 
crues to the customer until after demand. As no demand was made 
in this case by the customer after the general assignment, it follows 
that no right of action accrued to him. By this construction of the 
contract the customer is deprived of no practical advantage which 
he would enjoy under a rule requiring the broker always to retain 
some shadowy right in the stock, while permitting him to pledge 
it for his own debts to an unlimited extent. If the broker is scdvent, 
the customer is protected in any case. If the broker is insolvent, 
he is protected in neither case. The general assignment made by 
the bankrupt, standing by itself, did not, therefore, constitute a 
conversion of the customer's stock, or a breach of the broker's con- 
tract, giving rise to an immediate and unqualified right of action. 
It was urged that the assignment was such a refusal to perform the 
contract as to justify a suit for its breach brought at once by the 
creditor. Roehm v. Horst, 178 U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 
953. Even if this be true, — and no opinion is expressed upon the 
question, — ^yet the creditor was not required to treat the contract 
as broken by the broker's refusal to perform. **It seems reason- 
able to allow an option to the injured party either to sue imme- 
diately, or to wait till the time when the act was to be done, still 
holding it as prospectively binding for the exercise of this option, 
which may be advantageous to the innocent party, and cannot be 
prejudicial to the wrongdoer." Hochster v. De la Tour, 2 El. & BL 
678, quoted in 178 U. S. 10, 20 Sup. Ct. 784, 44 L. E^. 957. Here the 
creditor did not exercise his option to treat the contract as broken, 
if any such option he had. 

It follows that at the time of the bankruptcy there was a subsist- 
ing obligation on the part of the broker towards the customer. If 
this be so, it is argued that the obligation was not broken by the 
act of bankruptcy, and now subsists. The discharge in bankruptcy 
will not then free the broker from his liability, and after his dis- 
charge the obligation will still burden him. Can this be true? Can 
a broker who has bought stock on a margin for a customer be held 
upon his contract after his discharge in bankruptcy, provided the 
customer has not made proper demand and tender of payment before 
adjudication? Even if the customer's claim be in some sense con- 
tingent, and even if the bankrupt act does not permit the proof of 
contingent claims in general, so that in this case the creditor might 
keep the contract alive against thp bankrupt even after discharge, 
if he saw fit to do so, yet I think the creditor can at any rate treat 
the contract as broken by the act of bankruptcy, and prove his claim. 
Bankruptcy does not work a breach of all contracts. In some cases 
the benefit of the contract does not pass to the trustee. Streeter v. 
Sumner, 11 Fost. (N. H.) 542. In others the trustee may adopt the 
contract, and thus keep it alive. But this case is wholly outside 
the classes mentioned. Not only has not the trustee adopted the 
contract in this case, but manifestly he could not do so; for to adopt 
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it would be a preference of this creditor, . and an Injustice to all 
others. That in a case like this the creditor may treat the contract 
as broken by bankruptcy seems to me obyiousy and in this instance 
the creditor has done sa I am of opinion, therefore, that the con- 
tract was broken at the time of the adjudication, and that the meas- 
ure of damages is to be fixed aa of that time. The decision of the 
referee is affirmed 



In re RUSSELLb 

(District Ck>urt» N. D. Calif omia. December 28, 190a) 

No. 2,741. 

Bahxbuftot— Rbfrbeb'8 Decision— Review— Pbtitioh. 

Where a creditor, whose claim has been dlsaUowed by the rsfereob falls 
to file a petition for review with the referee, as required by General Order 
No. 27 (18 Sup. Ct viii.), the application for review will be dismissed.* 

DE IIAVEN, District Judge. It appears from the certificate of 
the referee that H. L. Davis filed his claim against the estate of the 
bankrupt for the sum of (416.39. Written objections were made 
to its allowance by other creditors, and upon consideration the claim 
was rejected by the referee. The opinion and order of the referee 
are accompanied by his certificate, which recites that, "the attorney 
for said claimant having duly excepted to my ruling herein, said 
question is hereby certified to the Honorable John J. De Haven for 
his opinion." Bule 27 of the general orders in bankruptcy (18 Sup. 
Gt yiii.) prescribed by the supreme court is as follows: 

**When a bankrupt, creditor, trustee, or other person shaU desire a review 
by the judge of any order made by the referee, he shall file with the referee 
his petition therefor, setting out the error complained of; and the referee 
shaU forthwith certify to the Judge the question presented, a summary of the 
evidence relating thereto, and the finding and order of the referee thereon." 

This rule does not seem to have been complied with by the cred- 
itor. It does not appear from the certificate of the referee or from 
any paper returned to this court that any petition for the review of 
the order of the referee rejecting his claim has been filed by him 
with the referee. In the absence of such a petition, this court is not 
authorized to review the action of the referee. The application for 
a review of the ruling of the referee will therefore be dismissed. 

1 Appeal and review in bankruptcy cases, see note to In re Bggert, 48 0. O. 
A. 9. 
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In re SLINQLUFE*. 

(District Court, D. Maryland. July 24. 1900.) 

L BAKKRUFTcrr— Discharge— GRonin>s of Objection. 

Omissions from or inaccuracies in a bankruptfs schedule, not made 
knowingly and fraudulently, are not grounds for refusing him a discharge. 
& Bahb— Falsb Oath. 

A banluupt cannot be fairly charged with having knowingly and fraud- 
ulently sworn falsely in relation to the time of his knowledge of insol- 
vency, so as to debar him from the right to a discliarge, because his 
testimony shows him to have entertained the expectation of being able 
to continue his business longer than was Justified by the facts. 

In Bankruptcy. On application for discharge, and objectiona 
thereto. 

Niles & Wolff, for bankrupt. 

J. D. Ferguson, Wm. H. Brune, Allan McLane, and J. Alexander 
Preston, for objecting creditors. 

WADDILL, District Jadge. The speciflcations against granting 
the bankrupt's discharge aver omissions and inaccuracies in the 
bankrupt's schedule, false swearing by the bankrupt as to the time 
of the knowledge of insolvency, an^ the disposition of certain stock 
in the Baltimore Brick Company held by the bankrupt. 

1. Omissions and inacoruracies in and from the bankrupt's schedule 
of the character specified will not bar a dischai^. Upon proper ap- 
plication, errors and omissions in these particulars can be corrected 
or supplied. The objections to a discharge enumerated in the act 
of congress do not cover this class of exceptions. 

2. It would be a harsh and unreasonable construction of the bank- 
ruptcy law to attribute to a failing debtor a purpose to **knowingly 
and fraudulently" swear falsely because he entertained the hope 
and expectation of being able to continue his business longer than 
it now appears the real facts justified. This is an hallucination fre- 
quently entertained by failing debtors. Indeed, those that have been 
most prosperous, and whose failure is overwhelming, seldom realize 
their changed condition until it h^s long since become apparent to 
others. And, besides, it does not appear that the oath in this p€u»- 
ticular was material, or that any one was prejudiced by it. 

3. The evidence does not establish any purpose on the part of the 
bankrupt '^knowingly and fraudulently" to- swear falsely as to the 
disposition of the brick company stock. On the contrary, the re- 
verse is true, and the bankrupt, Horace Singluff, seems, with entire 
frankness and somewhat remarkable accuracy, to have been able to 
account for the disposition of the large number of shares of stock 
held by him. It would not have been a surprise if he had been 
unable to give the name of some of the holders of the stock, consid- 
ering the number of hands it passed through. 

4. Upon the whole case, I think the bankrupt, Horace Slinglofl, 
fs entitled to his discharge, and it will be ao ordered. 
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In re FLIOK. 
(District Court, S. D. Ohio, W. D, November 6. 1900.) 

1. Bankruptcy— Debts Having Phiority— Wages op Glbrk. 

One employed as a salesman in a store or shop is a clerk, within mean- 
ing of Bankr. Act 1898, § ©4b, subd. 4, giving priority to claims for wages 
due to "workmen, clerks, or servants'* which have been earned within 
three months before the date of the commencement of proceedings. 

& Same. 

Where, by agreement, a clerk permits his employer to retain a certain 
portion of his wages each week to form a fund which is to be paid to 
the clerk or used for his benefit later, on the bankruptcy of the employer 
the clerk cannot claim priority for the sums so retained during the pre- 
ceding three months as wages; such fund having become, by the contract 
between the parties, a debt of another class. 

8. Same— Application op Payments— Prefbbbncbs. 

Payments made by a bankrupt to a clerk within three months prior to 
the filing of the petition, in the absence of a specific application to other 
debts, are to be applied in payment of the wages earned by the clerk 
during that time; but such payments, up to the amount of wages so 
earned, do not constitute a preference which must be surrendered under 
Bankr. Act 1898, § 57g, before the clerk can prove his claim for the re- 
mainder due him, unless the bankrupt's assets are insufficient to pay all 
preferred claims, since it does not enable the creditor to obtain a greater 
percentage of his debt than other creditors "of the same class," within 
the provisions of section 60a. 

4, Sam i£— Preferences. 

Under Bankr. Act 1898, § 57g, it is not necessary, to constitute a prefer- 
ence which must be surrendered by a crefditor before he can prove his 
claim, that he should have had knowledge or notice of his debtor's in- 
solvency, and it is immaterial that a payment made on his debt within 
the four months was received by him through a collection agency. 

6. Same— Payment of Separate Claims. 

Where a general oreditor of a bankrupt made him further short loans, 
which were repaid within four months prior to the filing of the petition 
and while the debtor was insolvent, although the transactions were sepa- 
rate, such payments constitute preferences upon the entire debt, which 
must be surrendered, under Bankr. Act 1898, § 57g, before the creditor 
can prove his claim. 

fl. Same— Surrender of Preference. 

An offer by a creditor to allow the amount of preferences received by 
him to be deducted from any dividend payable to him on his claim is not 
a compliance with the requirement of Bankr. Act 1898, § 57g, and does 
not entitle him to prove his claim. 

?• Same— Provable Claims— Fraudulently Increasing Amount. 

Where one creditor of a bankrupt has attempted to obtain an advantage 
over others, by fraudulently including in his account fictitious items or 
incorrect amounts, he forfeits his right to have his claim allowed in any 
sum. 

In Bankruptcy. 

The following is the opinion of Referee GEIGEB: 

"This matter has come on for hearing before the referee upon the petition of 
the trustee and certain creditors for the re-examination and disallowance of 
the claims of Clarence E. Edmondson, E. C. Edmondson, Fred Kaufman, and 
Charles W. Flick, which claims were filed with the referee, and heretofore 
allowed, for the purpose of voting for trustee. On November 4, 1898, the 
bankrupt, Claude W. Flick, purchased of the administrator of E. 0. Mellott 
a stock of gents* furnishing goods, located on South Fountain avenue, Spring- 
field, Ohio, p<iying therefor the sum of $800. He continued in the business 
until December 11, 1899, when he made an assignment to his brother, Charles 
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W. Flick. On December 22, 1809, Edgar G. Stearns and other creditors of 
the said Claude W. Flick filed their petition in the United States court, 
asking that the said Claude W. Flick be declared a bankrupt* and on the 
20th day of January, 1900, said Flick was declared a bankrupt by the United 
States court, and the case was referred to the referee. 

"I will examine the several claims which have been asked to be disallowed, 
separately. 

"Claim of Clarence E. Edmondson. 

"Clarence E. Edmondson has filed his claim for $268.13, 'for work and labor 
done and performed as employ^ as wages within three months from the date 
of Claude W. Flick's assignment to O. W. Flick, which afilant (Clarence E. 
Edmondson) claims for wages under state as well as United States laws.' 
Claude W. Flick, the bankrupt, and Charles W. Flick are brothers. E. C. 
Edmontlson is the brother-in-law of the bankrupt, and Clarence E. Edmondson 
is his son and the nephew of the bankrupt. Clarence E. Edmondson had been 
employed by E. C. Mellott, the former owner of the store, as a clerk, or, more 
properly speaking, a salesman, at $5 per week, and he served as such under 
said Mellott until the death of Mellott, in 1898. When his uncle, Claude W. 
Flick, bought the stock of goods from* the administrator of Mellott, November 
4, 1898, Clarence E. IkUnondson was employed, as is claimed by him and his 
uncle, as salesman and buyer, at the rate of $18 per week, only $5 per week 
of which was paid to him in cash, he claiming that the balance ($13 per week) 
was retained by the uncle, with his consent, for the purpose of accumulating 
a fund in his uncle's hands to furnish him with the means for a collegiate 
education. He continued his services at $18 per week until September 1, 1899, 
when his salary was raised by his uncle from $18 to $20 per week, he continu- 
ing to receive $5 a week in cash. Clarence E. Edmondson, at the time he first 
began business with Mr. Mellott, was about 18 years old, and at the time of 
the assignment of his uncle was about 22 years old. It is claimed by the 
creditors on the one hand that the contract purporting to have existed between 
Clarence E. Edmondson and his uncle for the payment of $18 and $20 per 
week for his services was fraudulent; while, on the other hand, it is claimed 
by Clarence E. Edmondson, in which he is supported by his uncle, the bank- 
rupt, that the contract was made in good faith, and that the services rendered 
by him were fairly worth the sums agreed to be paid by the uncle. Evidence 
has been introduced by the creditors tending to prove that in the city of 
Springfield the prevailing rate of wages for salesmen of the age and experi- 
ence of Clarence E. Edmondson is much less than $18 per week; that $5 per 
week would have been a fair compensation for services of the young man. 
To the referee it appears that $18 and $20 per week was an exorbitant salary 
for the services of the claimant, and I must confess that I have some suspi- 
cions concerning the matter. But we have the direct testimony of Clarence 
E. Edmondson as to the contract, and the direct testimony of the bankrupt 
concerning the contract, and nothing to disprove it except that the amount 
seems entirely out of proportion to the services rendered. Yet we are not 
justified in saying that the claim is fraudulent, because the bankrupt made 
an improvident contract with his nephew. It may be argued that the plan to 
thus enhance the services of the nephew was a part of a general scheme be- 
gun at the very Inception of the business to enrich the various members of the 
bankrupt's family at the expense of the creditors. This feature of It I will 
mention further along in the examination of the claim of Charles W. Flick. 
Clarence E. Edmondson maintains that his claim should be allowed by the 
trustee as a preference, and paid in full. The bankruptcy act, by section 64b, 
sifbd. 4, provides that wages due to workmen, clerks, or servants, which have 
been earned within three months before the date of commencement of pro- 
ceedings, not to exceed $300, shall have priority. The petition of the creditors 
was filed December 22, 1899. Three months prior thereto would be September 
22d. (Clarence E. Edmondson served as clerk from September 22d to Decem- 
ber 11th, 11% weeks, at the rate of $20 per week, which amounts to $230. 
During that time he received in cash $60, as shown by his account on pages 
71 and 72 of the ledger of the bankrupt. But as shown by page 234 of the 
ledger, from October 3d to October 18th he was paid in merchandise $208.40, 
upon which merchandise account he paid in cash $11, leaving a balance 
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against him on account of the merchandise received in the month of October 
of $197.40, which, together with the cash received by him, amounts to $257.40, 
which he received in cash at $5 per week, and in merchandise within tbe 
period of three months prior to the beginning of the action. I am not clearly 
convinced that the employment as salesman and purchasing agent, and the 
performance of such duties as devolved upon Clarence, would constitute him a 
clerk under the bankruptcy act, and thereby give him priority over general 
creditors. The strict meaning of the word 'clerk' is a person employed to 
keep accounts or do writing, or hired about an office or counting house, or 
the like. It Is tnTe that the bankruptcy act itself defines "wage-earners* as an 
Individual who works for wages, salary, or hire at a rate not to exceed $1,000 
a year. But section 04 does not speak of wage-earner, but of workmen, clerks, 
or servants. I do not think it would be claimed that Edmondson would come 
within the term 'workman' or 'servant,* and it remains to be determined 
whether the word 'clerk' includes what is more properly known as 'salesman.' 
In taking the census, the United States census officers were very careful to 
direct the enumerators to distinguish between the clerk and the salesman, — 
the former being the designation of those who have charge of books or ac- 
counts; the latter, of those who sell merchandise. But I think that collo- 
quially the term 'clerk' includes salesman, and the Standard Dictionary states 
that colloquially in the United States the word 'clerk' is made to include 
salesmen or shop assistants; and the latest edition of Webster defines a clerk 
as an assistant in a shop or store, and designates the definition a colloquial- 
ism. It is held in the Case of Scanlon, in the United States district court of 
Kentucky (2 Nat Bankr. N. 58, 97 Fed. 26), that a traveling salesman does 
not come within the meaning of the terms 'workmen,' 'clerks,' or 'servants, 
as used in section 64b, subd. 4; and in the Case of Mayer, before Referee 
D. Lloyd Jones (2 Nat Bankr. N. 719), it is held that a person selling goods 
for $5 per week and a commission is not a clerk entitled to priority under 
the section of the statute. But I am inclined to the opinion, and will so hold, 
that a salesman, properly speaking, will come within the term 'clerk,' and Is 
entitled to priority, provided he has not surrendered his claim to priority or 
been paid in any way. But there are two reasons why this claim should not 
be allowed as a preference: First, that both Edmondson and Flick, the bank- 
rupt testified that tbe agreement between them was that $6 per week should 
be paid to Edmondson in cash, and that Flick should retain the balance to 
form a fund out of which to pay the expenses of a collegiate education for 
Edmondson. I do not understand that a person entitled to a priority as a 
wage-earner can allow his debtor to retain a portion of his wages under ar- 
rangements such as here existed, and then, when the debtor becomes insol- 
vent claim the entire amount of the wages as a priority. His lien as a wage- 
earner extends to wages as such, and not to his claim against his uncle for 
a balance of his wages which had by an arrangement between them become a 
debt of another class. Edmondson has received $5 per week in cash until 
the time of the assignment of Flick, which is the entire amount, by his agree- 
ment that he should receive in cash. The balance is converted into a debt 
of another class by their agreement. The second reason why I think it should 
not be allowed as a preference is that during the month of October, Edmond- 
son received merchandise and cash in amount in excess of his salary, even 
at $20 per week. And, while it may be claimed that he would have the right 
to now apply the merchandise received by him in payment of the debt due him 
prior to the three months before the bankruptcy proceedings, yet nothing 
appears by which it can be determined that he did so apply It. In the Case 
of Kohn, 2 Nat Bankr. N. 367, it has been held by D. Lloyd Jones, referee, 
that section 57g covers all creditors, and makes no distinction between classes; 
that a claim on which a creditor received a preference within the prohibited 
time cannot be allowed, even though it was entitled to priority. I am unable 
to agree with this decision, because I cannot see the reason why a claimant 
whose claim is entitled to priority should be compelled to refund a preference, 
and then immediately have it returned to him on his preferred claim. This, 
of course, would not be so where the fund is not sufficient to pay all the pre- 
ferred claims. In that event, If one preferred claim had received a preference, 
section 57g would require that the preference be returned before the claim be 
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allowed. Section 60a provides that a person shall he deemed to have given 
a preference if, being insolvent, he has procured or suffered a judgment to be 
entered against himself in favor of any person, or made a transfer of any of 
his property, and the effect of the enforcement of such judgment or transfer 
will be to enable any one of the creditors to obtain a greater percentage of 
b!s debt than any other of such creditors of the same class. So that a pref- 
erence to a person entitled to a priority would only be considered a preference 
as to other creditors entitled to the same priority, and not as to general cred- 
itors. Edmondson, for his 11^ weeks' services, performed within three 
months of the filing of the petition in bankruptcy, at $20 per week, is entitled 
to $280. During the four months prior to the petition in bankruptcy, during 
which preferences are prohibited, he has received in merchandise $197.40 and 
in cash $80, making a total of $277.40, which exceeds the amoimt for which 
he was entitled to privity by $47.40, which must be regarded as a preference 
upon his general claim of $269.13; and under section 57g it must be held that 
until he has refunded to the trostee the $47.40, which he •has received as a 
preference upon his general claim, his claim shall be disallowed. But upon 
refuntling the $47.40 it shall be allowed for the sum of $261iil3, plus $47.40, 
making in all $316.53; that being the balance due on his whole period of em- 
ployment after the preference is surrendered. This claim will be allowed In 
that amount after the surrender of the preference, as a general, and not as a 
preferred, claim. 

"Claim of Fred Kaufman. 
**The trustee opposes the allowance of the claim of Fred Kaufman for 
$89.75, on the ground that a preference was allowed to Kaufman by the pay- 
ment of $55 within four months prior to the beginning of the action in bank- 
ruptcy, which Kaufman has refused to surrender. In answer to this claim of 
the trustee, the attorney for Mr. Kaufman files an aflSidavit in which he states 
that he received the collection from a collecting agency, and never had any 
acquaintance or business whatever with Fred Kaufman, the owner of the 
claim; and claims that, because he represented a collecting agency and not 
the claimant, his case comes within the case of Hoover v. Wise, 91 U. S. 308, 
23 L. Ed. 392. But this case was under the bankruptcy law of 1867, in which 
it was provided that the preference should be made with the knowledge of the 
claimant; and that as the attorney was acting not directly for the claimant, 
but for a collecting agency, the claimant could have had uo notice of the 
insolvency. But under the present bankruptcy law it is not necessary that a 
claimant receiving a preference should have notice of the insolvency, and the 
referee holds that, under the present act, it makes no difference whether the 
attorney collecting money from the debtor is acting directly for the creditor 
or for a commercial agency which represents the creditor. Therefore It will 
be ordered that, unless the claimant refund to the trustee the preference re- 
ceived by him amounting to $55, the claim be disallowed. 

"Olaim of E. O. Edmondson. 
"As to this claim for $126.95, nothing appears which would convince the 
referee that the claim is fraudulent, even though it is held by a brother-in- 
law of the bankrupt. But it clearly appears from the evidence that Mr. E. C. 
Edmondson has received preferences on his claim within the prohibited x)eriod 
of four months, to wit: On October 13th, he received $50; on October 16th, 
$60; on November 13th, $50; and on November 21st, $50, — ^being a total of 
$210. It is true that Edmondson claims that these payments were made upon 
sums that were loaned for a short time, and were different in their character 
from the balance of his claim. But I am unable to distinguish between the 
character of the claims. All were for money loaned, except a small amount 
for merchandise, and it seems to me to make no difference whether the money 
was loaned for one day or for an indefinite period. And therefore the referee 
will hold that unless the claimant, E. C. Edmondson, refund to the trustee 
$210 paid to him within four months prior to the petition in bankruptcy, his 
claim be disallowed. I find my opinion in this matter sustained by the Case 
of Conhalm, in 2 Nat. Bankr. N. 148, 97 Fed. 923, where the court held that a 
pajmient of two of four promissory notes, and a part payment of the third, 
leaving a small balance of the third and the entire fourth note unpaid. Is a 
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preference on the entire debt as evidenced by the fonr notes, and that the 
claimant cannot prove the one unpaid note, unless he surrender the amount 
paid on the two notes that were paid in full and the third that was partially 
paid. I consider the proposition that an innocently preferred creditor cannot 
share in the distribution of the bankrupt's estate, under section 57g, until he 
has surrendered the preference already received, too well established to need 
discussion. In re Conhaim, 2 Nat. Bankr. N. 148, 97 Fed. 923; In re Wise, 
2 Nat. Bankr. N. 151; In re Ft Wayne Electric Corp., 2 Nat. Bankr. N. 434, 
39 C. C. A. 582, 99 Fed. 400. I find that the preferences were given while 
the bankrupt was insolvent, and within the period prohibited by the statute. 

"In all the foregojng claims it will be ordered that the money paid as a pref- 
erence be refunded within fifteen days after the service of notice upon the at- 
torneys for the claimants of this finding of the referee, and that upon failure 
to refund the same within the fifteen days the claims be finally disallowed. 

"Claim of Charles W. Flick, 

'The most difficult matter, and that which has most embarrassed the ref- 
eree, is the claim which was filed by Charles W. Flick, a brother of the 
bankrupt. The account filed by Charles W. Flick is practically all for money 
loaned between the 1st day of December, 1898, and the 21st day of August, 
1899, amounttog to 1^8,027.16. In addition to that there was loaned by Charles 
W. B'lick to his brother,. Claude, at a subsequent date, the sum of $200, which 
Charles designates as a short-time loan, and which was repaid by the bank- 
rupt to his brother between October 24th and November 6th. Charles W. 
Flick files on April 19, 1900, what he calls a 'supplemental claim,* in which 
he states that the two accounts are separate and distinct; that the claim for 
^,027.16 was closed on or about August 21st, and that thereafter he made 
short personal loans to his brother, amounting to $200, which was borrowed 
for a few days, and repaid by the bankrupt within four months of the filing 
of the petition in bankruptcy; that he made no charge of the $200 in his 
claim, and gave no credit, for the reason that it was not considered by him or 
the bankrupt as any part thereof. And claimant comes in good faith, not 
desiring any preference over creditors of the bankrupt, and authorizes the 
court to deduct and subtract from any dividend allowed him on his said claim 
the amount of said $200. As a matter of fact, the claimant has not paid to 
the trustee the $200, and I do not regard his offer to allow it to be deducted 
from any dividend payable to him to be a compliance with section 57g, which 
provides that tho claims of creditors who have received preferences shall not 
be allowed unless said creditors shall surrender their preferences. Under the 
rule laid down in Re Conhaim, 2 Nat. Bankr. N. 148, 97 Fed. 923, it is not pos- 
sible for the claimant to separate the items of his claim against the bankrupt 
by merely showing that at a certain time, to wit, August 21, 1899, the old ac- 
count was closed, and that the subsequent loan was a different account. The 
$200 paid by the bankrupt within the prohibited period will be considered 
as a preference upon the entire debt, and the claimant must surrender and 
pay to the trustee the $200 before his claim can be allowed. • ♦ • 

"I have hesitated long in announcing my opinion in this case, thinking that 
possibly I might be able to reconcile the facts with the claims of the bank- 
rupt and his brother, but in this I have failed, and now must reluctantly hold 
that the claim of Charles W. Flick be disallowed. I do not think that it is 
the province of the court to sift out any portion of the claim which may be 
a valid one from that which is invalid. I have no doubt that a portion of the 
money was paid as claimed In, the account, but, the claimant having attempted 
to take advantage of the other creditors by padding his account, he stands 
In no position to have it allowed for any sum whatever. Every person seeking 
any benefits under the bankruptcy law must act in the utmost good faith, and, 
If a creditor attempts to obtain any advantage over any other creditor by 
fraudulent conduct, he must suffer the consequences. All creditors are sup- 
posed to stand upon an equal footing before the law, and the act Is replete 
with provisions which seek to secure equality for all creditors. Under section 
57g, the claim of any creditor who has innocently received a preference must 
be disallowed until the preference is surrendered. Certainly it is within the 
intent, if not the strict letter, of the act that he who has attempted to receive 
a preference by fraud shall not be allowed to participate in the fund distrib- 
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iited. The presentation of a false claim, by section 29b, cl. 8, Is made a penal 
offense, which shows how the law would regard one guilty of such an act. 
In re Elder, Fed. Gas. No. 4,326; Marrett v. Atterbury, Fed. Gas. No. 9,102; 
In re Stevens, Fed. Gas. No. 13,365. It Is therefore ordered that the claim of 
Charles W. Flick be disallowed." 

Sherman T. McPherson and Wm. K Bundy, for Claude W. Flick. 
Stafford & Arthur, for trustee. 
Keifer & Keifer, for creditors. 

THOMPSON, District Judge. I have not considered all the qnes- 
tions discussed by the referee, but his order disallowing the claims 
above mentioned is affirmed. 



PHAIR et al. V. UNITED STATES. SCHROBDBR v. SAME. MERCK et 

al. V. SAME. 

(Circuit Court. S. D. New York. May 24, 1900.) 

Noe. 2,923, 2,950. and 2,922. 

Customs Duties— Classification— Chloral Hydratb; 

Chloral hydrate and salol are dutiable under paragraph 68 of the tariff 
act of 1897, as medicinal preparations in the preparation of which alcohol 
is not used, not specially provided for, and not under paragraph 67, as 
medicinal preparations in the preparation of which alcohol is used, not 
specially provided for; alcohol not being necessarily used In their prepara- 
tion. 

Appeals by the Importers from Decisions of the Board of General 
Appraisers. 

Albert Comstock, for importers. 
Chas. D. Baker, Asst. U. S. Atty. 

TOWNSEND, District Judge (orally). The articles in question 
are chloral hydrate and salol, and were assessed for duty under 
paragraph 67 of the act of 1897 at 55 cents a pound, as "medicinal 
preparations, in the preparation of which alcohol is used, not spe- 
cially provided for." The importers claimed in their protests that 
they were dutiable at 25 per cent, ad valorem, under paragraph 68 
of said act, as "medicinal preparations, in the preparation of which 
alcohol is not used, not specially provided for." In view of the de- 
cisions in TJ. S. V. Battle, 4 C. C. A. 249, 54 Fed. 141, Schering v. U. 
S. (No. 2,137), and Engelhorn v. Same fNo. 1,237), I feel obliged to 
reverse the decision of the board of general appraisers. 



BLISS V. UNITED STATES. 

(Circuit Court of Appeals, First Circuit December 19, 1900.) 

No. 337. 

1. Counterfeiting— Former Conviction— Distinct Offenses. 

The counterfeiting of notes at different times, although all apparently 
of the same series and printed from the same plate, constitutes distinct 
offenses, and a conviction for one is no bar to a prosecution for the other. 

2, Same— Aiding and Abetting— Necessity of Conviction of Principal. 

It is not necessary to the conviction of a defendant Indicted under Act 
May 16, 1884, c. 52, 9 1 (23 Stat. 22), for aiding and abetting another in 
counterfeiting notes of a foreign government, intended to circulate as 
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money, tb&t the alleged principal shoold have been canvlcted; the offense 
being a misdemeanor, in which all who are concerned are principals. 

In Error to the District Court of the United States for the District 
of Massachusetts. 

Clarence B. Loud, for plaintiff in error. 

Boyd B. Jones, U. S. Atty., and John H. Casey, Asst U. S, 
Atty. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. There are flye errors assigned in this 
case, but all raise the same question. This indictment was found 
under the first section of the act of May 16, 1884, c. 52 (23 Stat. 22), 
and charges the plaintiff in error with aiding and assisting one Davis 
in counterfeiting notes of the dominion of Canada, intended to cir- 
culate as money. Dayis was indicted jointly with him, and pleaded 
guilty. The substance of the propositions submitted to us is as fol- 
lows: 

That Davis counterfeited a number of dominion of Canada notes, 
all of the same series, and bearing consecutive numbers in that series; 
that he had previously been convicted and sentenced for counter- 
feiting like Canada notes of apparently the same series, but not 
the same covered by the present indictment; that the notes on which 
the former conviction was based were printed from the same plates 
as those now in issue, but at a different time; that, in law, the entire 
matter, covering all the notes, was a continuous one, so that it could 
not be severed and made the basis of several criminal proceedings; 
and that the prior conviction could, therefore, have been pleaded by 
Davis in bar of this indictment, thus rendering it void, and conse- 
quently void as against Bliss as his aider and abettor. 

The plaintiff in error cites no authority which sustains his proposi- 
tions, and points out no rule of law which will guide us to his con- 
clusions in the lack of authorities. On the other hand, the law is 
clear that, on the state of facts which this record shows, the counter- 
feiting of notes at different times, although all apparently of the 
same series and printed from the same plate, constitptes distinct 
offenses. This is a self-evident proposition, but, if it needed any sup- 
port, we find it in U. S. v. Randenbush, 8 Pet. 288, 8 L. Ed. 948, in 
which two separate convictions for passing two counterfeit notes of 
the Bank of the United States of the same denomination were sus- 
tained. The rules of the common law in this particular, and the 
reasons for them, become apparent by comparing this case and O'Neil 
V. Vermont, 144 U. S. 323, 12 Sup. Ct. G93, 36 L. Ed. 450, with Ex 
parte Snow, 120 U. S. 274, 7 Sup. Ct. 556, 30 L. Ed. 658. 

But to allow the expression of our views to stop at this point would 
leave an implication to which we cannot consent. The conviction of 
Davis was not necessary to the conviction of Bliss, and therefore it 
is of no consequence whether the conviction of the former was void 
or not. Even in the case of felonies, it is now settled that it is not 
necessary to allege or prove the conviction of a principal in order to 
charge an accessory. ;Whart Cr. Law (9th Ed.) § 237, and numerous 
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other authorities. The crime at bar is a misdemeanor, and the tech- 
nical rules relating to this topic which at the early common law ap- 
plied to felonies never applied to misdemeanors, where all who are 
concerned in the offense are principals. This was expressly ruled 
with reference to statutes of the United States framed like this at 
bar, and aimed expressly at aiders and abettors in cases of mis- 
demeanors, in U. S. V. Gooding, 12 Wheat. 460, 476, 6 L. Ed. 603, and 
U. S. V. Mills, 7 Pet. 138, 141, 8 L. Ed. 636. Following out this rule, 
indictments against persons charged with aiding and abetting fraud- 
ulent misapplications of the assets of national banks have always 
been sustained, notwithstanding they may contain no allegations of 
the conviction of the alleged principals. U. S. v. Northway, 120 
U. S. 327, 7 Sup. Ct. 580; 30 L. Ed. 664; Evans v. U. S., 153 U. S. 584, 
14 Sup. Ct. 934, 38 L. Ed. 830. All these citations undoubtedly ap- 
ply to the statute in question. 
The judgment of the district court is affirmed. 



ROSS V. FULLER & WARREN CO. 
(Circuit Court, N. D. New York. December 27, 1000.) 

1. Patents —Royalty under Licenbe— Failure op Consideration. 

Where the decision in a suit for Infringement brought by a licensee In 
effect holds the patent void in its entirety because of lack of invention in 
the article patented, it absolves the licensee from the further payment of 
royalties required by his contract, although but one of several claims of the 
patent was directly in issue in the suit 

2. Same— Use op Improvements by Licensee. 

The mere acquiescence by a patentee in the use by his licensee of Im- 
provements on the patented device covered by a subsequent patent does not 
bind the licensee to pay the same royalty for the improvements that is 
stipulated under the foundation patent, after such patent has been ad- 
Judged invalid. 

At Law. Action by patentee to recover royalties^from licensee. 
Tried by the court. 

On the 23d of September, 1887, the parties made an agreement by which the 
plaintiff, who was the owner of letters patent for a sanitary privy furnace, 
granted to the defendant an exclusive license to make, use and sell the sup- 
posed invention throughout certain specified territory, during the life of the 
patent. The defendant agreed to pay the plaintiff a royalty of $2.50 for each 
seat of the furnace used and sold. The defendant further agreed to make up 
and return to the plaintiff at the end of each 60 days a correct report of the 
sales of all the furnaces and seats used and sold and at such times to pay the 
amounts due for royalties. On the 1st of January, 1889, the parties entered 
into a second agreement whereby the territory assigned to the defendant was 
materially extended. No other provision affecting the present controversy is 
contained In the second contract. The first cause of action Is based upon an 
alleged breach of those two written agreements. On the 29th of September, 
1891, letters patent were granted to the plaintiff for improvements In apparatus 
shown in the previous patent. These improvements were used by the defend- 
ant with the consent of the plaintiff. It is alleged that tht conduct of the 
defendant in accepting the benefits of the second patent establishes an implied 
agreement upon its part to pay the stipulated royalty during the life of the 
patent. The second cause of action Is based upon this alleged implied contract. 
A third cause of action, based upon letters patent granted by the dominion of 
Canada, was withdrawn at the trial. The defendant continued to pay royalties 
under the written agreements until September 15, 1892, when a decree was 
entered by the circuit court of the United States for the district of ifassacha- 
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setts adjudging the principal claim of the patent void for lack of invention. 
This decree was affirmed January 24, 1896. Fuller & Warren Co. v. Town of 
Arlington (O. C.) 64 Fed. 166, affirmed in 18 C. C. A. 402, 71 Fed. 965. The 
amount of royalty, including interest, which has accrued since the last payment 
by the defendant is $9,156.49. The defense is that since the decision in the 
Arlington Case invalidating the patent there has been no consideration for the 
royalties and, therefore, that no obligation rests upon the defendant to pay 
them; in short, that the contracts are null and void. The answer of the 
plaintiff to this defense Is that the issue in the Arlington Case was con- 
fined by the bill to "the first clause of the claim" of the patent and that 
the other three claims remained unaffected by the decision. The Arlington 
Case was presented by able coimsel well versed In patent law. An ex- 
amination of the record shows that every contention favorable to the 
patent was pressed upon the consideration of the court. That the court 
regarded the patent as wholly without merit is manifest In the circuit 
court the opinion contains the following: "For this pit Ross substituted 
a metallic vault, open at both ends; at one end a fine; at the opposite end 
a fire chamber. The fecal matter falls from the seats upon a perforated, 
platform, which separates the solid portion. When desirable to remove the 
contents, a fire is built, the piles of matter are rapidly dried, mixed with 
some combustible matter and burned. ♦ ♦ • When the case comes down 
to the concise form above given, it seems to suggest at once to any ordinary, 
intelligent mind, the common process of heating, drying, baking or burning, 
with such common changes of details as the daily occurrences of life con- 
stantly require, and nothing more. * * * If the complainant had any 
claim to any part of the suggestion or idea of first drying, and then consuming 
fecal matter as a sanitary measure, this might show an inventive mind within 
the meaning of the law. But its success In marketing a fireproof vault, with 
a grate and flue attached, for drying and consuming fecal matter, even though 
the vault is traversed by a perforated platform in order to make two currents 
of heated air or to separate the solid portions from the liquid, is not the result 
of inventive genius, but of the mechanical skill of complainant in meeting the 
ordinary emergencies of heating, drjing, baking or consuming by fire, for 
either domestic or public uses." In the circuit court of appeals the patent was 
treated with even less respect. The court say: "Looking at the specification, 
we find nothing but an incombustible bottom to the ordinary vault, with a 
similar cover in which the matter to be destroyed is dropped. The solid mat- 
ter Is drained by dropping upon a grating, or a perforated plate. At one end 
of this vault is space for building and maintaining a fire; at the other end, 
a chimney or flue for supporting the necessary draft to sustain the combustion 
of the fire, and to carry off vapors and odors developed or set free in the pro- 
cess of drying. This Is the whole thing. ♦ ♦ ♦ The whole alleged inven- 
tion, therefore, is nothing more than a form of hot-air drying chamber, in 
which, because of the nature of the substance to be dried, it is admissible to 
have the fire, with its smoke and gas. In the same chamber with that sub- 
stance. We see no Invention whatever in the device." 

V. H. Lockwood, for plaintiff. 

N. Davenport and Greorge B. Wellington, for defendant. 

CX>XE, District Judge (after stating the facts). There can be 
little doubt that if the Massaehusetts decree had in terms declared 
each and all of the claims of the patent void it would have been a 
complete defense to the cause of action founded upon the written 
agreements to pay royalty. This proposition is amply sustained by 
authority and was not controverted at the trial. Herzog v. Hey- 
man, 151 N. Y. 587, 45 N. E. 1127; Marston v. Swett, 82 N. Y. 526; 
White V. Lee (C. C.) 14 Fed. 789, 791; McKay v. Smith (C. C.) 39 
Fed. 556; Walk. Pat. § 307. 

It is perfectly plain that in the Massachusetts case the court re- 
garded the patent as utterly devoid of merit and the patented com- 
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bination without a vestige of invention. The infringing structure 
was so similar to the patented apparatus that, after the dismissal 
of the bill, the attempt to hold anyone as an infringer, no matter 
what structure he used, was hopeless. The practical result of the 
decision was to destroy the exclusive right af the Fuller & Warren 
Company and place it on a par with all other persons who .chose to 
make and sell the apparatus. The field which previously had been 
the exclusive preserve of the Fuller & Warren Company was now 
wide open and the company had no greater right therein than the 
most irresponsible poacher. In these circumstances the proposition 
to compel the defendant to pay ?9,000 without a dollar's actual con- 
sideration is, indeed, a startling one. It is, of course, true that in 
an action of this character the defendant cannot set up the invalidity 
of the patent as an original defense; it is also true that where the 
patent has been examined and construed by a competent tribunal 
and the parties are not agreed whether it has been declared void as 
a whole or only in part, it is permissible for the court to examine the 
record to ascertain the scope of the former decision. Should it then 
appear that the decree is so sweeping as to amount to "something 
corresponding to eviction" it is a complete defense to an action for 
royalties. Again, it is true that where a patent contains several 
claims, one of the claims may be declared invalid without affecting 
the validity of the remaining claims. But this depends upon the 
wording of the decision and of the claims. 

Turning to the Ross patent. No. 264,568, it will be found that all 
the claims are for combinations. The first claim is as follows: 

"As an attachment for a privy, a horizontal metaUic casing constituting the 
depository for the fecal matter, and provided with the hinged lids and fire* 
chamber, substantially as set forth." 

The second and third claims, upon which the plaintiff chiefly relies, 
are for substantially the same combination limited to mechanism 
shown and described. It is argued that these claims have '^the per- 
forated false bottom 0" for an element which is, presumably, new, 
and is not found in the first claim. It will be observed, however, 
that the first claim is susceptible of a construction making the false 
bottom an element of the combination as being essential to the hori- 
zontal depository, and that the circuit court so construed it. 13ie 
court says: 

"The specificatiMis and claim fail to point out the advantages of the perfo- 
rated platform and it may be that aU relating to it could be omitted without 
changing the essence of the complainant's description of the pith of its own 
invention." 

And, again, the opinion emphatically states that making a fire- 
proof vault "even though the vault is traversed by a perforated plat- 
form in order to make two currents of heated air or to separate the 
solid portions from the liquid is not the result of inventive genius." 
This would seem to dispose of the contention that the specific intro- 
duction of the perforated false bottom adds an element of novelty 
to the second and third claims. In the statement of the invention 
quoted above from the opinion the perforated platform is specifically 
pointed out as one of the important elements. Indeed, in both opin- 
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ions, in the testimony of the expert and in the statement of counsel, 
every element of the least importance found in any of these claims 
was referred to as part of the patented apparatus. The combina- 
tion, whether considered broadly or in connection with the mechan- 
ism described, was declared void for want of patentability. It is 
thought that no intelligent man, after reading the Massachusetts 
case, would hesitate for a moment to make the Ross furnace in every 
form suggested by the patent. That he could do so without the 
least danger of being held in infringement there can be no doubt. 
Suppose that such a suit had been brought on the second claim 
against one using the identical form of "perforated false bottom C,'' 
shown in the drawing — the Arlington platform not being the exact 
structure, but an equivalent. Is it possible that the court would 
listen to a claim of invention in view of the Arlington decision that 
it required no "inventive genius" to use the perforated platform, 
but only "the mechanical skill of the patentee in meeting the ordi- 
nary emergencies of heating, drying, baking or consuming by fire, 
for either domestic or public uses"? It is thought not. Another 
test. Assume that the patentee, after the final decision, had entered 
a disclaimer of all that the court said he was not entitled to hold, 
would anything have remained? Were the experiment tried it would 
probably be found that human ingenuity would be inadequate to 
discover what of value remained after the subtraction had been 
made. After a careful examination of the patent, the record and 
the decisions, the court is convinced that nothing was left of which 
to predicate invention. Theoretically it may be argued with plausi- 
bility that the last three claims were not invalidated, but the prac- 
tical result of the Arlington decision was death to the first claim and 
hopeless paralysis to all the others. 

It is admitted that there is no written agreement to pay royalties 
under the subsidiary patent of 1891, and the proof falls far short 
of establishing an implied agreement to this effect Most assuredly 
there is no evidence from which an agreement can be deduced to pay 
the full amount of the royalty of |2.50 per seat for the use of this 
patent alone. It seems clear that the plaintiff intended that this 
patent should be used in connection with the principal patent with- 
out additional charge. If he expected to collect royalties for the use 
of the second patent he should have so steted and fixed the amount. 
It cannet be said that the mere acquiescence by a patentee in the 
use of a patent for improvements upon a patented device binds the 
user to pay the same royalty for the improvements that is stipu- 
lated under the foundation patent. 

The proposition that the Massachusetts decree was not final until 
affirmed on appeal cannot be maintained. 

Upon the entire case the court is convinced that there was a fail- 
ure of consideration the moment the patent was declared invalid. 
The defendant agreed to pay the stipulated royalty in consideration 
of the monopoly. When deprived of this exclusive privilege by law 
the defendant occupied no vantage ground over any other manu- 
facturer. The defendant took nothing from the plaintiff, for he had 
nothing to give. The estate which the parties supposed belonged to 
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the plaintiff was judicially determined to belong to the public. The 
defendant should not be compelled to pay a large sum of money for 
exercising a right, which, after the patent was destroyed, was no 
longer exclusive, but was free and conmion to alL The complaint 
is Ssmissed. 



KRAJEWSKI et al. y. PHARR et al. 

(Circuit CJourt of Appeals. Fifth Circuit December 4, 1900.). 

No. 849. 

1. Patents— Construction op Claims. 

Features of a patented device described in the specification as prefer- 
able, but not enumerated in the claims, do not constitute limitations of 
such claims. 

2. Same. 

In construing the claims of a patent, the meaning of the language em- 
ployed must be ascertained by applying it to the subject-matter which ii 
describes; and whether a term is used in an exact or only in an approxi- 
mate sense is to be determined by considering whether exactness is re- 
quired, to accomplish the result to be attained. 
8. Same— Patentability— New and Improved Results. 

A device for breaking and cutting sugar cane to facilitate its crushing 
when fed into the mlU, by which the product of the mill is nearly or quite 
doubled, and a larger percentage of Juice extracted from the cane, cannot 
be denied patentability because its parts, taken separately, are old and 
well known, nor because the change from prior devices designed to 
accomplish the same general result, but which were only successful in a 
small degree, to the device of the patent, would seem, after the device 
was made, to have been obvious, where in fact the patentee was the first 
to take the final step which made a successful machine. 
4. Same— Machine for (.'utttno and Breaking Cank. 

The KraJewskI patent. No. 349,503, for a machine for breaking and cut- 
ting cane preparatory to its being fed into the mill, shows patentable 
novelty, was not anticipated, and is valid; also, Tield infringed by a ma- 
chine which accomplishes the same result in practically the same manner. 

Pardee, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

The appellants, Thomas F. Krajewski, Alfonso Pesant, Josd A. Pesant, and 
Albert Grossman, under the firm name of Krajewski, Pesant & Co., filed a bill 
in the circuit court against the appellees, John N. Pharr and John S. Bussey, 
partners under the firm name of Pharr & Bussey, for the infringement of let- 
ters patent No. 849,503, issued m September 21, 1886, to the appellant Thomas 
J. Krajewski and to James L. Cochrane, as assignee, for a machine fer break- 
ing and cutting cane. Cochrane, the assignee, having died, the title to the 
one-half interest in the patent owned by him was duly assigned by his ad- 
ministratrix, Jeanette D. Cochrane, to the appellants. The object of the in- 
vention was stated by the patentees to be "to prepare any kind of cane and 
other substances, more especially sugar cane, so as to facilitate its crushing 
or pressing, and the extraction of Juice." The machine is lUustrated in the 
accompanying drawing. 

And its construction and mode of operation may be best explained in the 
language of the specification: "In the accompanying drawings, Pig. 1 is a 
plan or top view of a mechanism embodying my invention. Fig. 2 is a 
vertical longitudinal section of the same. Similar letters of reference desig- 
nate corresponding parts in both figures. The breaking or cutting mechanism 
consists, essentially, of two rollers, D, E. B designates the pressing roUers 
or the mill. C designates an endless carrier for the cane. The rollers, D 
and E, are preferably composed of a number of collars keyed to or otherwise 
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fastened on two shafts, d and e. The ends of these shafts, projecting beyond 
the collars, form Journals, which are supported in bearings, A. These bear- 
ings are arranged on two pedestals or frames, F, G. These rollers, D, B, 
are provided externally with teeth. These teeth are approximately parallel 
to each other, and are zigzagged from end to end of the rollers, or parallel 
with the axes thereof. The teeth of each roller do not, however, touch those 
of the other roller. The rollers are made of collars fitted on shafts in the 
manner described, to facilitate their manufacture. The teeth on each collar 
run obliquely, and those of adjacent collars extend in reverse directions. In 
other words, the teeth on alternate collars extend in the same direction, and 
the teeth on the intermediate collars extend at reverse Inclines thereto. It 
will therefore be seen that continuous zigzag teeth extending from end to 
end of the rollers are formed by properly adjusting the collars on the shafts. 
The edges of the teeth are made more or less sharp, so as to cut or to break 
only, and not to primarily act as pressing devices. At the ends of the shafts, 
d, e, are fastened two equal Intermeshing gear wheels, m, only one of which 
is shown In the drawings. These gear wheels maintain the two rollers, E, D. 
In the same relative position with their teeth, intermeshing and equidistant 
from each other. Provision will preferably be made for adjusting one of the 
rollers bodily towards and from the other. This can be done by arranging 
the bearings of one in housings and combining screws with them In a well- 
known manner. Motion may be transmitted to these rollers through the 
agency of gear wheels or belts and pulleys In any known way. The pressing 
rollers, B, may be of ordinary form, provided with smooth surfaces, and 
arranged in frames in proper relation with each other to press the Juice out 
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o£ cane supplied to them. They may be closer together than ordinarily, he- 
cause they have only to press the cane, and not. to additionally break and cut 
it up. The endless carrier, C, may be of any approved construction. The 
cane is carried by it up an incline to the rollers, D, E, and It descends thence 
along a downward, incline or chute, L, to the rollers, B. A bridge, H, extends 
between the carrier, C, and the rollers, D, E. Below the roller, D, is a pan, 
N, for catching any Juice which may run from the cane. The operation is as 
follows: Cane is carried on the cane carrier, O, and delivered on the bridge, 
H, thereby bringing it within reach of the teeth of the brealsing and cutting 
rollers, D, E. These preferably run faster than the carrier, C, and will 
draw the cane between them, their teeth cutting and breaking It and partly 
squeezing It. Whatever Juice is expressed will fall into the pan, N. The 
broken cane will fall on the incline or chute, L, and slide along the latter to 
the rollers of the grinding mill or rollers, B, which press out as much of the 
remaining Juice as possible. By regulating the distance between the breaking 
and cutting rollers, D, E, the cane may be only broken, and the teeth made to 
only partly cut into it, or the cane may be cut up into short pieces, as may be 
desired. I prefer the teeth of the rollers, D, E, to run diagonally or in zigzag 
lines, because, as the cane is usually thrown on the carrier in various posi- 
tions, it frequently reaches the rollers In a position parallel thereto, and, enter- 
ing between the teeth thereof in the same parallel line would be delivered 
from the rollers without being cut; but, if the cane is placed on the carrier 
80 as to reach the rollers In a position perpendicular thereto, straight teeth 
running parallel therewith can be used. The two cutting rollers may be 
placed in close proximity to the pressing rollers, and be even placed In the 
same pedestals therewith. They may be placed at any distance from the 
pressing rollers, or even in the position perpendicular to thai of the pressing 
rollers. It may be desirable to have more than two cutting rollers used, so 
as to break and cut up cane in very small pieces." The machine used by the 
defendants, and which it is claimed by the appellants Infringes theirs, was 
manufactured by the Birmingham Machine & Foundry Company, of Birming- 
ham, Ala., but has not been patented. In their answer the appellees denied 
infringement, and submitted the following additional issues: "(1) Nonpa tent- 
ability of the matters described in the specification and In the claim in the 
patent in suit, if tested by Its own literature, or by the state of the art to 
which it relates. (2) Invalidity by reason of anticipation, prior publication, 
and public knowledge of the device, combination, or mechanism sought to be 
patented, and its prior public use before alleged invention of Krajewski." The 
cause was heard upon the pleadings and proofs, and the court directed a de- 
cree dismissing the bill. iSrom the decree thus rendered the appellants have 
appealed to this court. 

Edwin H. Brown and J. D. Rouse (Wm. Grant and Charles S. 
Jones, on the brief), for appellants. 
J. R. Beckwith, for appellees. * 

Before PARDEE and SHELBY, Circuit Judges, and MAXET, 
District Judge. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

There has been in use for a great many years what is known as 
the "three-roll mill" for compressing the juice from sugar cane. It 
consists of three rolls, mounted and framed, rotated by gear wheels. 
The rolls were made sometimes with and sometimes without grooves. 
The purpose of the grooves was to firmly hold the cane as it was 
drawn between the rolls. Cane of full length was passed between 
the upper and front lower rolls, and the crushed mass was then made 
to pass between the top and rear lower rolls. The juice pressed out 
was caught in a pan, and the bagasse removed by a belt. The mill 
was sometimes so constructed as to place the rolls upright in the 
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frame, and then, when the rolls contained grooves or channels, their 
function was not only to firmly hold the cane, but also to receive 
and carry the expressed juice to the pan or collecting trough below. 
In the use of these mills, unaided by any machine or process to pre 
pare the cane, there was great loss, on account of the failure of the 
mill to express all of the juice. This is shown by the evidence, and 
seems to have been a matter of common knowledge. To secure bet- 
ter results, it was evident that the cane must have preliminary treat- 
ment. The record shows that several attempts preceded Krajewski's 
to make a machine to prepare the cane for the mill. The British 
patent, No. 2,586, of 1882, is a device for splitting and partially 
crushing the cane. Faure's patent, No. 250,720, Ferron's patent. 
No. 279,235, Chapin's patent. No. 321,007, NewelFs patent, No. 186,- 
100, and the Hungerford patent. No. 346,817, are all devices intended 
to prepare the cane for the mill. Each of them may briefly be de- 
scribed as a cane shredder. They are devices for tearing or shred- 
ding the cane. The result was usually produced by toothed rolls 
geared to rotate at different speeds. The result of the work of the 
shredders is to break or tear or split the stalk longitudinally, and 
so reduce the work of the three-roll mill. None of these machines 
was constructed to cut or break the cane in short lengths trans- 
versely. The shredders did not cut the cane in short lengths, so 
as to secure a uniform feed of it to the mill. The Krajewski ma- 
chine is not a shredder, but a machine for breaking or cutting cane. 
It is not made to tear, shred, or split the cane, but to cut or break 
It transversely in short pieces, so that the three-rpll mill may be fed 
with it in a uniform manner. It does not tear the cane longitu- 
dinally, or lacerate the fibre, so as to produce a mass of shredded 
stalk, irr^ular in volume. The result produces pieces transversely 
cut or broken. The fact that the Krajewski machine produced re- 
sults so different from the shredders indicates a difference in its 
parts and mechanism. The Krajewski machine contains two rolls 
having teeth which are zigzag and intermeshing, and when inter- 
meshed equidistant from each other, and of such sharpness that they 
can transversely cut or break cane into short pieces. The rolls are 
maintained in position and proper relation by gear wheels, so that 
the teeth of the two rolls do not come in contact side to side, but 
pockets or spaces are left between them. Each roll with its teeth 
is different from the shredders. The two, being used together, are 
wholly unlike the shredders in the result produced. The Krajewski 
machine is much used in connection with the three-roll mill. When 
so used the function of the mill is to press the cane which is already 
cut and broken by the machine. The evidence shows that the use of 
the machine greatly increases, and probably doubles, the output or 
capacity of the three-roll mill. The machines have been on the mar- 
ket since 1886. They have been sold and are in use in Texas, Lou- 
isiana, Cuba, Mexico, Hawaiian Islands, and British West Indies. 
It has been introduced into nearly all sugar-growing countries, not- 
withstanding the fact that the cost of establishing a plant, includ- 
ing the three-roll mill, is from f 8,000 to f 13,000, according to the 
size of the rolls and the conditions under whidi the plant is erected. 
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The Krajewaki patent contains the following claim: 

"The combination of roUers provided externaUy with more or less. sharp 
teeth having a zigzag trend in the direction of the length of the rollers, said 
teeth intermeshing but not coming in contact with each other, and when inter- 
meshed being equidistant from each other, said rollers being geared together 
in order to maintain their relative positions toward each other, substantially 
as specified." 

A brief comment on some of these words and phrases is required. 
The patent does not require the rolls to be formed in sections. The 
specMcation provides that the rollers are "preferably composed of a 
number of collars keyed to or otherwise fastened on the shafts." 
Features described as preferable do not constitute a limitation of 
the claim. 'When the inventor says, T. recommend the followii^ 
method/ he does not thereby constitute such method a portion of his 
patent. His patent may be infringed, although the party does not 
follow his recommendation, but accomplishes the same end by an- 
other method." Sewall v. Jones, 91 U. S. 171, 186, 23 L. Ed. 275. 
It will be observed that the teeth of the two rolls are to intermesh, 
but not come in contact with each other. This language does not 
mean that the teeth of one roll may not come in contact with the 
other roll. The phrase "more or less" has been commented on as 
being vague and uncertain. The rollers are provided with teeth 
"more or less sharp." If the word "sharp" had been used alone, 
it would have been subject to the same criticism. The phrase "more 
or less sharp" is indefinite, and necessarily so, because of the limits 
and imperfection of language. Taking the words in connection with 
the context and the specification (the only fair way to consider 
them), they mean sufficiently sharp for the purpose sought (the cut- 
ting of the cane). The phrase is in current use to describe or 
qualify. Mr. Justice Field, in Glue Co. v. Upton, 97 U. S. 3, 6, 24 
L. Ed. 985, uses the phrase: 'T3ut to render the article new, in the 
sense of the patent law, it must be more or less efficacious, or i)os- 
sess new properties by a combination with other ingredients." No 
word, perhaps, exists, that the learned justice could have selected, 
that would show with certainty how efficacious the article must be. 
And no word can be selected to show exactly how sharp the teeth 
must be. It seems to us sufficient to say "more or less sharp," 
and that this means sufficiently sharp for the purpose shown by the 
specifications. The question of infringement, which will be consid- 
ered later, has, in some of the arguments presented, been made to 
turn on the meaning of the word "equidistant" as used in the pat- 
ent. The teeth when "intermeshed being equidistant from each 
other," — ^what is meant by these words? We must, of course, look 
to the connection in .which a word is used, to get its intended mean- 
ing. The drawings and specification show that the teeth of one roll 
fall between the teeth of the other, and in the depressions between 
them. The purpose of this adjustment is, in part, to leave spaces 
on opposite sides of the teeth, adapted to receive the pieces of cane 
cut or broken off by the teeth. Was it material that these spaces 
should be of the same size on each side of the teeth? If slightly 
different in size, they could still receive the cane. This fact indi- 
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cates that the meaning was that the teeth of one roll were to fall 
approximately rather than exactly midway between the teeth of 
the other. The word "equidistant" must, we think, include any 
position that is sulHciently midway to attain the purpose of the in- 
vention. The meaning of letters patent, like other grants or writ- 
ten instruments, must be ascertained by the language employed, as 
applied to the subject-matter. Robinson y. fiutter (C. 0.) 8 Fed. 828; 
Adams v. Iron Co. (0. 0.) 26 Fed. 324; Sayre v. Scott, 5 C. C. A. 
366, 55 Fed. 971. 

It is claimed by the defendants that the Krajewaki machine con- 
tains no patentable novelty; that the combination is merely the 
aggregation of well-known devices. A machine must be. constructed 
of known things. Unless the aggregation is clearly obvious, such 
as would be suggested to any one skilled in the art, it cannot be an 
answer to the claim of novelty in a machine consisting of many parts 
to segregate its parts, and say that each of them is well known and 
has been long in use. Invention would not often be equal to the test 
of originality and novelty if the parts of the machine invented are 
subjected separately to that test. The parts of a machine when 
segregated may be ancient and well known, and yet the completed 
device in the aggregate altogether novel. Originality sometimes 
consists in new combinations. If it be conceded that the machine 
is only a combination of old and known devices, the patent is not in- 
valid, unless the combination was an obvious one for obtaining the ad- 
vantages proposed, — one that would occur to any one skilled in the 
art. The idea of producing a combination or machine that would cut 
the cane in short lengths did not occur to any one of the many me- 
chanics who designed and made the various shredders. They were 
intended to prepare the cane for the mill, but the machines made 
were shredders, and not cutters and breakers of the cane. To the 
mechanics making the shredders the combination of devices adopted 
by Krajewski was not obvious. When made, it appears to be very 
plain. It accomplishes the end sought in the art. It increases great- 
ly the product of the three-roll mill. In Loom Co. v. Higgins, 105 
U. S. 580, 591, 26 L. Ed. 1177, an improvement in looms for weaving 
pile fabrics was held patentable which consisted of such a new com- 
bination of known devices as to give to a loom the capacity of weav- 
ing 50 yards of carpet a day, when before it could only weave 40. 
In that case the supreme court said, speaking through Mr. Justice 
Bradley: 

"It Is further argued, however, that, supposing the devices to be sufficiently 
described, they do not show any Invention, and that the combination set forth 
in the fifth claim is a mere aggregation of old devices, already weU known, 
and therefore it is not patentable. This argument would be sound if the com- 
bination claimed by Webster was an obvious one for attaining the advan- 
tages proposed,— -one which would occur to any mechanic skilled In the art 
But it is plain from the evidence, and from the very fact that it .was not 
sooner adopted and used, that it did not, for years, occur in this light 
to even the most skiUful persons. It may have been under their very eyes, 
they may almost be said to have stumbled over it, but they certainly failed 
to see it, to estimate its value, and to bring it into notice. ♦ • • At this 
point we are constrained to say that we cannot yield our assent to the argu- 
ment that the combination of the diif erent parts or elements for attaining the 
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object in view was so obvious as to merit no title to invention. Now that it 
bas succeeded, it may seem very plain to any one tbat he coidd have done it 
as weU. This is often the case with inventions of the greatest merit It 
may be laid down as a general rule, though perhaps not an invariable one, 
that if a new combination and arrangement of known elements produce a 
new and beneficial result, never attained before, it is evidence of invention. 
It was certainly a new and useful result to make a loom produce fifty yards 
a day, when it never before had produced more than forty; and we think 
that the combination of elements by which this was effected, even if those ele- 
ments were separately known before was invention sufficient to form the 
basis of a patent" 

The aim of all these inventors and mechanicB who invented and 
made the various machines for preparing the cane was to make one 
that would so prepare the cane that the three-roll mill could press out 
of the cane approximately all of its juice. For many years machines 
were produced that would only tear the cane longitudinally or strip 
it or shred it This lessened to some extent the labor of the mill, and 
was of some benefit. But it was subject to many objections, as 
shown by the evidence. The idea of producing a machine that would 
cut or break, and not tear or shred, seems to have occurred first to 
Krajewski, or at least he was the first to produce such a device. In 
view of the fact that the shredded cane in full length, or the split and 
torn cane, would clog the mill, producing unequal pressure from want 
of uniformity, it is strange that Krajewski's idea did not occur to the 
prior inventors. The evident fact that a uniform feed of cane in 
short lengths would permit the rolls of the mill to run nearer each 
other, allowing greater and more uniform pressure, would, it seems, 
have suggested the necessity of a different device or combination. 
The shredders failed to properly prepare the cane for the mill. The 
Krajewski machine succeeds. In Re Barbed- Wire Patent, 143 U. H. 
275, 282, 283, 12 Sup. Ct. 443, 450, 36 L. Ed. 154, Mr. Justice Brown 
said: 

"Under such circumstances courts have not been reluctant to sustain a 
patent to the man who has taken the final step which has turned a failure 
into a success. In the law of patents it is the last step that wins. It may 
be strange that, considering the important results obtained by Kelly in his 
patent, it did not occur to him to susbtitute a colled wire in place of the 
diamond shape prong, but evidently it did not; and to the man to whom it did 
ought not to be denied the quality of inventor. There are many instances in 
the reported decisions of this court where a monopoly has been sustained in 
favor of the last of a series of inventors, all of whom were groping to attain 
a certain result, which only the last one of the number seemed able to 
grasp." 

Other authorities may be cited tending to sustain our conclusion 
that the Krajewski patent is valid. Schroeder v. Brammer (0. C.) 
98 Fed. 880, 888; Dudley E. Jones Co. v. Hunger Improved Cotton 
Mach. Mfg. Co., 1 C. C. A. 158, 49 Fed. 61; Consolidated Safety- Valve 
Co. V. Crosby Steam Gauge & Valve Co., 113 U. S. 157, 5 Sup. Ct. 
513, 28 L. Ed. 939; Smith v. Vulcanite Co., 93 U. S. 486, 495, 23 L. 
Ed. 952; Magowan v. Packing Co., 141 TJ. S. 332^43, 12 Sup. Ct. 
71, 35 L. Ed. 781; Potts & Co. v. Creager, 155 U. S. 597, 15 Sup. Ct. 
194, 39 L. Ed. 275. 

The question of infringement remains to be considered. The ma- 
chines alleged to infringe the patent were made by the Birmingham 
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Foundry & Machine Company. Moffett, the pattern maker and 
draftsman of the company, admits on cross-examination that he 
made the drawings of the machines from advertisements of the 
Krajewski machines, and from an inspection of two of the Krajewski 
machines which he examined on a Louisiana plantation. The evi- 
dence, including the drawings of the two machines, shows thaf they 
are substantially the same. They are each provided externally with 
zigzag teeth. The edges of the teeth are comparatively sharp. The 
spaces between the teeth are concave in cross section. The teeth 
intermesh, the rolls being arranged in such relation to each other 
that the teeth of the one project into tiie spaces between the teeth of 
the other, and this relation is maintained by gear wheels fixed to 
journals of the rolls. In neither machine is there contact between 
the teeth of the two rolls. Neither machine is operated by contact 
of the teeth of one roll with those of the other. The evidence shows 
that in the defendants' machine the teeth of one roll come in contact 
with the circular space between the teeth of the other roll. In the 
Krajewski machine it is specified that there is no contact of the 
teeth of one roll with the teeth of the other, but it is not specified that 
the teeth of one roll do not touch the concave space between the 
teeth of the other. The statement of the purpose to cut the cane 
would indicate such contact. This is a matter, however, dependent 
on the adjustment of the rolls. The evidence shows that in the de- 
fendants' machines the teeth of the rolls, as they intermesh, are 
not equidistant from each other. The teeth of one roll intermesh 
. not in the center of the concave space between the teeth of the other 
roll, if o as to be equidistant, but they touch the roll at one side from 
the center of the depression between the teeth. Does this make any 
substantial difference in the machines? The purpose and dimensions 
of the Krajewski machine indicate that it would not be possible to 
construct it so that the teeth would intermesh so as to be, with 
mathematical precision, equidistant from each other. The rolls of 
the machines, as manufactured, are from 5 to 6 feet long and 24 to 
26 inches in diameter. If adjusted with mathematical nicety, the 
severe strain and work would make such adjustment temporary. 
The uhavoidable backlash would make it impossible to use tiie ma- 
chines and keep the teeth of one roll pointing to or touching the 
exact center of the depression between the teeth of the other roll. 
If it could be so cast, it would not so remain. The word "equi- 
distant," as used in the patent, does not require adjustment with 
mathematical precision. The word must be considered in connection 
with the context. The idea was that the teeth were not to touch 
each other, but to come within the concave space or depression be- 
tween the rolls. The fact that the two machines differ slightly as 
to the distance from each other of the intermeshing teeth cannot, we 
think, be very material. It seems to us that the machine manufac- 
tured by the Birmingham Foundry & Machine Company, and used 
by the defendants, is practically the same machine as Krajewski's, 
and that it produces the same results. In Potts & Co. v. Creager, 
155 U. S. 597, 609, 15 Sup. Ct. 194, 39 L. Ed. 275, in holding that one 
machine infringed the patent of another, Mr, Justice Brown, deliver- 
ing the opinion of the court, said: 
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"Defendants' machine, In its construction and operation, is substantially the 
same as plalntiflfs'. Instead, however, of casting the shredding roller with a 
solid face, forming longitudinal grooves therein, and fixing the steel bars in 
the grooves, defendants cast the cylinder in the form of a skeleton or spider; 
the linives being respectively fastened to the several arms projecting from the 
hub, one knife to each arm, and forming the periphery by filling in metal 
plates between the knives. The cylinder, when its numerous parts are bolted 
together, is a perfect roll with a solid face, having cutting bars projecting 
from the slots or grooves thus formed, and.adjustibly secured therein by means 
of bolts passing through them. The operation is the same as that of the 
Potts machine, and It accomplishes practically the same result by practically 
the same means." 

Other authorities may be cited as sustaining the conclusion of the 
court that the patent has been infringed. Roller-Mill Co. v. Coombs 
(0. C.) 39 Fed. 25, 33; Schroeder v. Brammer (C. C.) 98 Fed. 880, 
881; Beach y. Box-Machine Co. (C. C.) 63 Fed. 597; Manufacturing 
Co. V. Beach, 18 C. C. A. 165, 71 Fed. 420; Westinghouse v. Power- 
Brake Co., 170 U. S. 537, 18 Sup. Ct. 707, 42 L. Ed. 1136. The decree 
of the circuit court is reversed, and the cause remanded for further 
proceedings in conformity with the opinion of this court. 

PAEDEE, Circuit Judge (dissenting). I cannot find that in the al- 
leged patent there is sufficient novelty to warrant a monopoly. If, 
however, the patent is valid, then it is a combination patent of old 
and well-known elements, and ought to be strictly construed; and, 
in the matter of infringement, the case should show that all the 
elements of the combination are employed, and in the manner as 
set forth in the claim. It is shown by the file wrapper that in the 
original specifications the rollers are provided externally with/eeth 
resembling those of a geared wheel. The teeth of each roller do 
not, however, touch those of the other roller, and the teeth are 
made to run lengthwise of the roller in zigzag lines, are more or less 
sharp, and the two rollers are maintained in snch relative position 
that the t^eth of one roller will always be midway between the 
two teeth of the other roller. In the second claim the rollers are 
provided with teeth extending x>ast each other, but not touching. 
In the fourth claim the rollers are provided with zigzag teeth extend- 
ing past each other, but not touching. The patent office had many 
criticisms to make upon the specifications, and particularly with ref- 
erence to the zigzag teeth, and, among other suggestions, suggested 
striking out in the specifications the description as to the teeth being 
midway, etc., and the substitution of intermeshing teeth, and the 
office rejected all claims,^-claims 1 to 5 on the patent of Ferrin, 
No. 279,235, and the patent of Vogel, No. 181,382, and claim 3 on 
the patents of Ferrin and Chapin. In a few days the applicant 
amended his application so as to provide for zigzag teeth with more 
or less sharp edges, to be maintained in such relative position to 
each other that their teeth should intermesh, and, still finding 
trouble at the patent office, a few days later again amended by put- 
ting in an alleged new claim for rollers provided externally with 
zigzag teeth extending throughout their lengths, the teeth upon one 
pdler intermeshing with the teeth upon the other roller, and still 
another amendment canceling all claims, and making a claim for 
a combination of rollers provided externally with sharp teeth intw- 
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meshing, bnt not coming in contact with each other, and when inter- 
meshed being equidistant from each other. In the argument sub- 
mitted with these amendments, it was claimed that the nature of 
the zigzag teeth was now more clearly described, and that the ob- 
jections of the patent office were otherwise fully met. Thereupon 
the office ordered an interference in the matter with regard to the 
patent of Henry Hungerford, which related to the collars which were 
used on the rollers. This interference seems to have been settled 
by agreement between the parties, and thereupon the applicant filed 
an amendment canceling all other claims, and substituting there- 
for a claim for a combination with pressing rollers; the rollers pro- 
vided externally with sharp teeth extending approximately parallel 
with each other throughout the length of the rollers, and said teeth 
intermeshing, but not coming in contact with each other, and when 
intermeshed being equidistant from each other; said rollers being 
geared together in order to maintain their relative positions towards 
each other substantially as specified, — following that with another 
amendment striking out the word "pressing," as describing the 
rollers, and inserting the words "more or less," as descriptive of the 
. sharp teeth, suggesting that this amendment would be found to con- 
form to the suggestions of the examiner, and not be met by refer- 
ences. An interference was ordered with regard to that claim which 
was subsequently decided in favor of the applicant, and the patent 
was allowed. It will be noticed from these extracts from the file 
wrapper that the office required an amendment positively and dis- 
tinctly regulating the intermeshing of the teeth on the rollers, and 
only passed the application when the applicant distinctly described 
his claim in regard to the teeth that they should be, when inter- 
meshed, not midway, but equidistant from each other. In this suit 
the counsel for appellant claims that the word "equidistant" is im- 
material, and may be wholly omitted, and still the validity of the 
patent maintained; and the opinion of the court seems to be that 
the word "equidistant," as used in the claim, is elastic, and means 
no more than "about midway." It seems that the patent went 
throjigh the office on striking out "midway" and inserting "equi- 
distant," and now goes through this court by practically reversing, — 
construing "equidistant" to mean near or about midway. On the 
case made, I am not satisfied that the defendants and appellees 
should be held as infringers of a valid patent. 



MILLER v. MAWHINNEY LAST CO. 

(Circuit Court of Appeals, First Circuit. December 13, 1900.) 

No. 819. 

Patents— Construction of Claims— Shob Lasts. 

The Smith patent. No. 395,668, cl. 2, which describes a shoe last divided 
transversely into two sections, connected by a hinge "at or near the bot- 
tom portion of the last," Is fatally defective In failing to definitely specif^ 
the point at which the parts should be hinged, which is an essential 
feature of a successfully operative last made in two sections. 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. See 96 Fed. 248. 
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William Quinby, for appellant. 

Edward S. Beach and Frederic H. Betts, for appellee. 

Before OOLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit Judge. This suit is based on the alleged in- 
fringement of a patent issued to George E. Smith and William A. 
Knipe, bearing date on the 1st day of January, 1889, No. 395,668, 
on the invention of Smith. The parties are arranged in this court 
as in the court below, and therefore they may well be described 
merely as complainant and respondent. Pith's purpose was to in- 
vent a last which would yield while being inserted into the boot or 
shoe, and then be made rigid while in operative condition. He 
sought to do this by dividing the last into three sections, called by 
him sections a, b, and c, as shown by the following drawing: 




Section c is described by him as ^'V-shaped," and it is removable 
for the purpose of being inserted after the last is in place, so as 
to assist in holding the other sections apart. Sections a and b are 
the heel and toe portions of the last, and are hinged together where 
they impinge near the bottom of the last. Nowhere in the specifica- 
tion does the patent describe the proper point at which sections a 
and b should be hinged, nor what should be the extent of the bearing 
surfaces where they impinge cm each other at the place of hinging. 
All it says in reference to iQiis is in the claims, where it locates the 
hinge "at or near the bottom portion of the last." 

The only claims in issue are the second and third, as follows: 

**(2) A last divided transversely through its body and bottom Into two sec- 
tions, each having a solid bottom, said sections being connected by a hinge at 
or near the bottom portion of the last, whereby the rear section is enabled to 
swing upward and forward, as set forth. ^ 

"(8) In a lasrt, the sections a and b, connected by a hinge or pivot located at 
or near the bottom of the last, whereby the section b is enabled to swing for- 
ward and upward, as shown, combined with a holder, whereby the section b 
may be rigidly secured in operative relation to the section a, as set forth." 

Clearly, the circuit court was right in determining that the third 
claim was not infringed, because the respondent's last has not the 
holder which is called for by it, nor is there any equivalent therefor. 

A fatal defect in claim 2 arises out of the words, "at or near." We 
have seen that there is nothing in the BX)eciflcation to limit the in- 
definite nature of these words. Consequently, there is not enough 
in the patent to meet the requirements of the statute, pointing out 
the method by which a successful last can be made in accordance 
with the claim, and no useful last without a holder was ever made 
until the respondent came into the field. There is nothing to sug- 
gest that the inventor had any correct notion how such a last should 
be constructed. It is necessary that, in use, it should be firm with 
reference to the pressure of its ends downwards, and also upwards 
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In order to make ibe last firm with, reference to the pressure of the 
ends downwards, it is necessary that the pivot of the hinge should be 
at a sufScient distance from the bott(»n to leave efficient bearing 
surfaces below it. Nothing of this nature is spoken of in the spec- 
ification, or plainly shown by the drawings. Indeed, there is nothing 
to show that the inventor had any notion of any method of doing this, 
except by the use of a spring which engaged a holder and operated 
to lock the parts together. 

It is also clear that the inventor failed to show how the ends of 
the last could be protected against pressure upwards without a 
holder. The V-shaped section was not firm enough in place to accom- 
plish this. The respondent accomplished it in his last, as shown in 
his patent of March 29, 1898. This points out that the hinge is so 
located that ''the axis of rotation of the heel section is concentric 
with the arc of" a circle ''bounding the rear side of the heel section, 
from the bottom of the heel" "to the center of the heel." It says 
that "the location of the pivot in or above the line of pressure between 
the heel and toe, tending to collapse the last, prevents the last from 
collapsing topward." ilijfterwards it describes accurately the line of 
this pressure. Thus the respondent's patent points out, on mathe- 
matical principles, exactly what was required to make a last opera- 
tive. The result is that, so far as claim 2 is concerned, the patent in 
suit accomplished only a crude experiment, without practical success. 
As the latter was reached in the respondent's last, the complainant 
is not entitled to stand in its way. The decree of the circuit court 
is affirmed, .and the costs of appeal are awarded to the appellee. 



BOWERS et al. v. OONOANON. 

(Circuit Court, N. D. California. December 8, 1900.) 

No. 13,008. 

Patents— Suit for Iwpriwgement— Preliminary Injunction. 

Where the alleged infringement of a patent cMisisted in the use, within 
territory covered by an exclusive license to complainant, of a dredge 
boat built under a license from the patentee for use in another territory, 
upon which repairs had been made, but which did not appear to have 
been altered sufficiently to change its identity, it is not sufficiently clear 
that the question involved is one of infringement, and not merely a viola- 
tion of contract rights, of which a federal court would not have Jurisdic- 
tion, to warrant the granting of a preliminary injunction. 

On Order to Show Cause Why Preliminary Injunction Should not 
Issue. 

J. H. Miller, for complainants. 
R. Percy Wright, for defendant 

MORROW, Circuit Judge. A. B. Bowers and the Bowers Califor- 
nia Dredging Company, a corporation organized and existing under 
and by virtue of the laws of the state of California, lH*ought suit 
in this court on September 6, 1899, against John McMuUen, W. N. 
Concan<Hi, Raymond A. Perry, William A. Perry, Herman Krusi, 
and the San Francisco Bridge Company f<Mr the infringement of cer- 
tain claims of United States letters patent No. 318,859, for improve- 
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menta in dredging machines; No. 318^860, for improvements in the 
art of dredging; No. 372,956, for improvement in excavators; and 
No. 484,763, for apparatus for dredging and transporting spoil. The 
complaint set forth a contract, dated December 16, 1899, wherein 
A. B. Bowers granted to the Bowers Dredging Company of Illinois 
the full and exclusive right to use and to manufacture, from draw- 
ings and supervision furnished and approved by the said Bowers, 
all the Bowers hydraulic dredging apparatus and appliances for 
which letters patent of the United States had been or might there- 
after be granted to said Bowers, to the full end of the term for which 
said patents had been or might be granted, for use in the state of 
Washington, exclusive of Gray's Harbor, and in that portion of Ore- 
gon lying north of and including the 0>lumbia river and its tribu- 
taries, but nowhere else. The bill of complaint described a dredger 
by the name of "Python" as being constructed under the foregoing 
contract, and operated for some time within the territory mentioned, 
but which at the time of the filing of the bill, it was alleged, was 
being used in prohibited territory, namely, in the harbor of Eureka, 
Cal. Upo^ the bill and affidavits filed, this court issued an injunc- 
tion restraining the defendants from the use and operation of the 
dredger anywhere in the state of California or the state of Oregon 
south of the CJolumbia river and its tributaries. This injunction 
was directed particularly against the defendant Con canon, none 
other of the defendants having appeared or answered in the case. 
An appeal was taken from the order granting this injunction to the 
circuit court of appeals, where the decree of the court was reversed 
on May 7, 1900, and the cause remanded, with instructions to dis- 
miss the bill; the court holding that the question as to whether 
there had been any infringement depended upon the construction 
that should be placed upn the covenants contained in the contract, 
and not upon the construction of any act of congress in relation to 
patents. The court say: 

"In the present case no question is presented as to the validity of any of 
the appellee's patents. There is no question in the case that Involves the 
construction of any act of congress in relation to the patent laws. All the 
cases hold, where the question is discussed, that suits growing out of con- 
tracts made in relation to patent rights are governed by the general prin- 
ciples of law and equity, and not by the patent laws, and are triable in the 
state courts, and that the rights of the patentee under the patent laws of 
the United States must be directly, and not collaterally, brought in Issue, 
to give the United States courts Jurisdiction." McMuUen v. Bowers, 42 C. 
O. A. 470, 102 Fed. 4&4, 501. 

On the 3d day of November, 1900, the present suit was brought 
by A. B. Bowers and the Bowers California Dredging Company 
against William N. Concanon. These are the same complainants 
and the same defendant as in the above case. The bill alleges the 
infringement of the same letters patent, with the exception of No. 
484,763, and alleges, as before, that on the 21st day of April, 1897, 
the complainant Bowers California Dredging Company acquired by 
purchase certain rights and privileges to operate under said letters 
patent throughout the state of California and all of that portion of 
the state of Oregon lying south of the Columbia river (the same con- 
tract considered by the court of appeals in the former case), and 
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ever since said date has been, and now is, the sole and exclusive 
owner and holder of all such rights and privileges within that ter- 
ritory; that notwithstanding such ownership the defendant Con- 
canon^ well knowing the same, and without the license or consent of 
the complainants, has made and used since the 7th day of May, 1900" 
(the date of the decision of the court of appeals), and is now using 
and threatens to continue to use, within the district licensed to the 
complainant corporation, a dredging machine containing and em- 
bracing the inventions patented by said letters patent; that said 
dredging machine is an infringement upon said several letters pat- 
ent, and its use by the defendant, unless restrained by the court, 
will work great and irreparable injury, loss, and damage to the com- . 
plaihants. Vyon affidavits being filed, a restraining order was is- 
sued, and an order to show cause why a preliminary injunction should 
not issue. The complainants in this case do not set up the con- 
tract as a basis for their cause of action, but contend that it is a 
case upon infringement, and not upon contract. The contract is, 
however, set up in the affidavit of R. Percy Wright, solicitor for 
the defendant, and the jurisdiction of this court is denied in the 
present case upon the grounds held by the court of appeals to con- 
trol in the case of McMuUen v. Bowers, namely, that no federal 
question is involved. The ultimate question before this court will 
be whether or not this is also an action upon contract, or an action for 
infringement. But for the present it will be sufficient to deter- 
mine whether the plaintiff has made out a case for the granting of 
an injunction pendente lite. The decision of the court of appeals 
in the case of McMullen v. Bowers does not appear to have turned 
upon a question of pleading, but upon the question of fact, and that 
court decided that this court had no jurisdiction of the questions 
there involved. It is manifest, therefore, that this court will not 
review any of the issues involved in that case, whether disclosed 
in the pleadings or otherwise, but will concern itself with the ques- 
tion whether the facts presented constitute a new case. 

Testimony has been introduced by the complainants in this case 
to the effect that the dredger Python, involved in the case of Mc- 
Mullen V. Bowers, and being operated in the harbor of Eureka, Cal., 
at the time that suit was instituted, has been given the name of 
Portland, and brought to Oakland Harbor, in this state; that cer- 
tain changes and alterations have been made in said dredger, which 
it is claimed constitute a variance to the detriment of the original 
machine, but which are nevertheless infringements of the rights 
of the complainant Bowers under his said letters patent; that said 
dredger, so altered, is now being used and operated by the defend- 
ant in said Oakland Harbor, which it is claimed is an infringement 
of the rights of the corporation complainant. The principal changes 
and alterations complained of are the following: Two spuds pass- 
ing through well holes in the hull of the boat, in place of the spud 
crane or turntable mechanism originally in the Python; a rotary ex- 
cavator varying in details of mechanism from that used by the com- 
plainant Bowers in the construction of said dredge; a centrifugal 
pump differing from the one originally put into said dredge; a 
different ladder frame; a metallic ball and socket joint in place 
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of the flexible joint connecting the dredge with the floating dis- 
charge pipe; additional lengths of suction pipe, and a number of 
pontoons. An examination of the evidence discloses the fact that 
some of these changes and alterations were made before the defend- 
ant Concanon took the dredger from the Puget Sound Dredging 
Company, in April, 1899, namely, the change in the rotary excavator 
and the spuds. The claims of the complainant wiUi respect to those 
details of mechanism, having been involved in the case af McMullen 
V. Bowers, will not be considered by this court in the present action. 
As to the remaining claims of infringing mechanism, arising upon 
changes made in the dredger by the defendant since September 6, 
1899, it appears that there were six pontoons fully constructed and 
transferred with the dredger to the defendant Concanon in April, 
1899, and some evidence to the effect that there were some eight 
or ten more in knockdown condition. Prior to the commencement 
of the work in Oakland Harbor some pontoons were borrowed from 
the Atlantic, Gulf & Pacific Company, at Mare Island, as well as 
some extra lengths of suction pipe, and two ball joints. These do 
not appear to be the property of the defendant Concanon. Some 
20 feet of new pipe was bought, to replace a section that had be- 
come worn out, and to make proper connections with the new pump, 
which required different fittings. These constitute the only changes 
of note that have any connection with the rights of the complainant 
Bowers under his patents, which have been made to the dredger 
since September 6, 1899. Other changes made do not affect the pat- 
ented mechanism. It was held by this court in the case of Alaska 
Packers' Ass'n v. Pacific Steam-Whaling Co. (C. C.) 93 Fed. 672, 
that the sale of an entire machine carries with it the right to re- 
place a part which, in its relation to the whole structure, is tempo- 
rary in its nature, and that the replacing of such temporary parts 
by the purchaser is not infringement, as long as the identity of 
the machine is retained. The changes above mentioned are ap- 
parently in the nature of repairs, and do not affect the identity of 
the machine as a whole, or render it a new machine. The articles 
borrowed merely served to assist in the carrying on of the same work 
in the same manner, and did not alter or affect the identity of the 
dredger in any respect. It is established as a rule in equity that a 
preliminary injunction ought not to be granted unless the rights 
of the complainant and the infringement of the defendant are free 
from reasonable doubt, and the jurisdiction of the court is clear. 
High, Inj. § 938; Parker v. Sears, 1 Pish, Pat. Cas. 93, Fed. Cas. 
No. 10,748. In view of the decision of the circuit court of appeals 
in McMullen v. Bowers, the jurisdiction of this court over the present 
cause of action is not entirely clear; and the testimony presented 
at this stage of the proceedings having established the fact that the 
dredger Portland, complained of herein, is substantially the same 
machine involved in the former case under the name of "Python," 
and it appearing that no changes have been made materially affect- 
ing its identity under the patents controlling it, the right to an in- 
junction has not been established beyond a reasonable doubt. The 
temporary restraining order will therefore be dissolved, and the pre- 
liminary injunction denied. 
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LEDBRER Y. SIRE. 

(Circuit Court, S. D. New York. October 16, 1900.) 

Removal of Causbs— Diversity of Citizenship— Default of One Deiend- 

ANT. 

Where one of two defendants in an action In a state court, who Is a 
necessary party, is a citizen of the same state as the plaintiff, his suffer- 
ing k default to be taken against him does not eliminate him from the 
controversy, so as to render the cause removable by his cd-defendant on 
the ground of diversity of citizenship, i 

On preliminary objection to plaintiff's motion for injunction pen- 
dente lite and application to vacate temporary stay, and on motion for 
preliminary injunction. 

Roger M. Sherman, for plaintiff. 
Robert 0. Beatty, for defendant 

LACOMBE, Circuit Judge. Too little time intervenes between the 
submission of the briefs on this preliminary objection and the hour 
fixed for the hearing of the principal motion to prepa.re an opinion. 
The objection is that two certain dispossess proceedings heretofore 
begun in the state court, and in which the petitions, etc., for removal 
were filed, hare not been removed to this court, and therefore the court 
may not, under section 720, Rev. St. TJ. S,, enjoin the further prosecu- 
tion of such proceedings in the state court. The complainant in the 
dispossess proceedings (defendant here) is a citizen of New York. 
The complainant in this suit is one of the defendants in the dispossess 
suit, and is a citizen of New Jersey. The other defendant in the dis- 
possess suit — one Gall — is a citizen of New York. The petitions for 
removal in the dispossess proceeding were filed more than 20 days after 
answer was due and answers had been served. Subsequently Gall 
withdrew his aiiswer, and gave notice that he was prepared to suffer 
default: that he should not contest the plaintiff's right to the relief 
prayed for; whereupon petition for removal was filed. The complain- 
ant here contends that the time allowed for removal should be 20 
days from the disappearance of Gall from the controversy, because 
then for the first, as he contends, was there a controversy between 
citizens of different states, where the defendant was a nonresident, 
and entitled to removal. The authority cited — Powers v. Railroad 
Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673— entirely supports the 
contention that the time is to be reckoned from the date when the 
situation first becomes such as to entitle a party to remove. The diflS- 
culty here is, however, that the withdrawal of Gall's answer did not 
make the case a removable one. It is not disputed that Gall was a 
necessary party, nor that, while he remained in the case, his citizen- 
ship is such that the other parties defendant may not remove. The 
only question is, does he, by failure to answer, by suffering a default, 
by ceasing further contention with the complainant, eliminate himself 

1 Diverse citizenship as ground for federal Jurisdiction, see notes to Shipp v. 
Williams, 10 C. C. A. 249; Mason v. Dullaghan» 27 C. O. A. 298; United States 
Freehold Land & Emigration Co. v. Gallegos, 32 C. C. A. 479. 
105 P.-34 
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from the controversy, so as to make a ease of remoyal? In view of 
the decisions of the supreme court in Putnam v. Ingraham, 114 TJ. 
S. 57, 5 Sup. Ct. 746, 29 L. Ed. 65, Brooks v. Clark, 119 U. S. 502, 
7 Sup. Ct. 301, 30 L. Ed. 482, and Wilson v. Oswego Tp., 151 U. S. 66, 
14 Sup. Ct. 259, 38 L. Ed. 70, the answer to this question must be in 
the negative. The withdrawal of the answer has not eliminated 
Gall from the cause, and therefore we have citizens of New York on 
both sides of the controversy presented in the complaint in dispossess 
proceedings, and the nonresident defendant is not entitled to remove. 
To this extent, therefore, the preliminary objection is sustained, and 
the order for a temporary stay is modified by striking therefrom in its 
entirety the first paragraph thereof, found in folios 5 and 6, and by 
striking from the third paragraph thereof the words "special proceed- 
ing removed as aforesaid to this court or any." The hearing as to the 
rest of the motion, namely, whether, upon the facts presented by the 
complaint and moving papers, the defendant shall be enjoined from 
instituting new summary proceedings, will be heard at the time and 
place already fixed. 

(October 17, 1900.) 

Examination of the authorities referred to has not satisfied the 
court that the* modification of the restraining order made yesterday 
should be disturbed. As to so much of the restraining order, how- 
ever, as still remains in force, if the aflftdavit of BernaiS, which was 
to be submitted this morning, shall contain a categorical denial 
of the statements in defendant's affidavits touching negotiations for 
four months' extension, the stay will be continued until final hearing, 
or further order of the court, provided complainant shall (1) perfect 
the security heretofore ordered; (2) pay forthwith into the hands of 
the clerk of this court the amount of the rent stipulated by the lease 
for the months of September and October; (3) promptly, month by 
month, hereafter pay into the hands of the clerk of this court the 
amount of the monthly rent stipulated by the lease, — all moneys so 
paid to the clerk to be held to abide the event of the litigation; (4) 
upon the joinder of issue proceed forthwith to the taking of his proofs, 
and complete the same within the time specified by the rule. 



HADFIBLD V. NORTHWESTERN LIFE ASSUR. CO. 

(Circuit Court, B. D. Wisconsin. December 11, 1900.) 

Removal of CAUSBs—CLERrcAL Error m Petition— Amendment. 

Where a petition for removal is filed in a state court In due time, con- 
taining the requisite Jurisdictional averments to authorize the removal, 
and accompanied by a proper bond, the removal Is not defeated because, 
through a mistake, both petition and bond name the court to vrhich the 
removal is sought as the district court of the United States, instead of the 
circuit court, and the order of removal is to the district court Such pro- 
ceeding operates to transfer Jurisdiction of the cause to the circuit court 
by virtue of the statute, notwithstanding the error, and that court may 
permit the proper correction to be made in the petition and bond by 
amendment 
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On motion by defendant for an order docketing the cause as one 
removed from the circuit court of Fond du Lac county, and to allow 
the filing nunc pro tunc of corrected petition for removal, and bond 
in lieu of the petition, and bond filed in the state court, and on fur- 
ther motion by the plaintiff in the district court to remand the cause 
as one improperly removed to that court. 

E. S. Bragg, for plaintiff. 

Geo. P. Miller and Clark Varnum, for defendant. 

SEAMAN, District Judge. The petition filed in the state court 
properly avers the jurisdictional fact of diverse citizenship to au- 
thorize removal of the cause to the circuit court of the United States 
under the statute, and it was filed in due time, and accompanied by 
a bond executed on the part of the defendant. Both petition and 
bond are defective in naming the court to which removal is sought 
as the district court instead of the circuit court of the United States, 
and the record certified from the state court shows that the word 
"circuit'' is crossed with a pen, and "district" interlined in the peti- 
tion and bond, and the blunder is thus made. The state court there- 
upon ordered the removal to the district court, and the record as 
certified was presented to the clerk of this court, who is clerk of the 
district court as well, but, because of such defect in the papers, was 
not filed by him in either court. The motion on the part of the de- 
fendant is supported by an aflfldavit of counsel showing that the pe- 
tition and bond were executed in proper form, but were changed 
through mistake of the counsel w^ filed them and obtained the 
order of removal, and like affidavit is filed in the district court in 
opposition to the motion to remand. 

The complication arising out of this mistake, from the want of 
co-ordinate civil jurisdiction in the circuit and district courts, re- 
spectively, impresses me as the only question which is not directly 
ruled by the decisions cited in the brief of defendant. It is well 
established, however, that a petition duly presented in the state 
court, which makes a case for removal witliin the act of congress, 
iterates as a transfer of jurisdiction to the circuit court of the 
United States when a bond is filed which is either sufficient in itself, 
or is approved as sufficient by the state court, and that no order 
of removal by that court is essential to complete the transfer. The 
petition in the case at bar clearly alleges the jurisdictional fact 
which gives the right of removal to the circuit court of the United 
States, and clearly shows the purpose of the defendant to take the 
benefit of such statutory right. I am of opinion, therefore, that the 
statement of fact is not nullified by the obvious error in naming the 
district court instead of the circuit court as the one to which re- 
moval was sought. The intention being clear, and the state of facts 
duly presented, the transfer of jurisdiction to the circuit court re- 
sults by operation of the statute, and not through the action or 
order of the state court, or any action by the parties beyond that 
of setting in motion the statutory provision. So considered, juris- 
diction of the state court was devested, and that of this court was 
obtained; and the right of amendment to correct the petition or 
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bond in this court, after jurisdiction is acquired, is well recognized. 
Powers Y. Railroad C5o., 169 U. S. 92, 18 Sup. Ot. 264, 42 L. Ed. 673; 
Martin's Adm'r v. Bailroad Ca, 151 U. S. 673, 14 Sup. Ct. 533, 38 
L. Ed. 311; Crehore y. Railway Co., 131 U. S. 240, 9 Sup. Ct. 692, 
33 L. Ed. 144; Carson v. Dunham, 121 U. S. 421, 7 Sup. Ct. 1030, 30 
L. Ed. 992; 18 Enc. PI. & Prac. 324, 334. An order will be entered 
that the cause be docketed, and that the corrected petition and bond 
presented on behalf of the defendant be allowed and filed herein. 

NOTE?. An order wlU be entered as well in the district courts denying the 
plaintifTs motion to remand. 



NEW JERSET STEEL & IRON CO. v. CHORMANN et aL 

(Circuit Court, & D. New York. December 10, 1900.) 

Federal Courts— Juribdictiok—Distbict of Suit. 

Query, whether. Rev. St. ff 740, authorizing suits against two or more 
defendants residing in the same state, but in different districts, to be 
brought in one of such districts, and a duplicate writ issued to the 
other, was repealed by the provisions of the judiciary act of 1887-88, 
which prohibits the bringing of an action against a defendant in any 
district other than that of his residence. 

Application for an order instructing the clerk to issue a duplicate 
subpoena to the marshal of the Northern district of New York against 
the defendant Ghonnann, under section 740, Bev. St. U. S. 

Henry B. Clason, for the mo^jlon. 
Arthur H. Hastens, opposed. 

LACX)MBE, Circuit Judge. The situation in this district touching 
the questions raised in the present application is unsatisfactory, and 
some final disposition of the subject is desirable. Several years ago 
the question was first presented to the writer. Upon an examination 
of the statutes, he was convinced that section 740 was repealed by 
the provisions of the acts of 1887 and 1888. These acts expressly re- 
pealed statutes inconsistent with their provisions, and it was difficult 
to understand why a provision prohibiting the bringing of an action 
against an individual in any district except that of his residence was 
not inconsistent with a provision that he might be sued in some dis- 
trict not of his residence, provided it was within the same state. The 
care with which congress expressly reserved from the operation of 
the repealing clause section 641 and others seemed to indicate that 
that body understood quite well what was the meaning of the lan- 
guage it employed, and intended that it should be interpreted accord- 
ing to its grammatical construction. No opinion, however, was writ- 
ten at the time, although the clerk was instructed thereafter not to 
issue duplicate subpoenas under the provisions of section 740. Subse- 
quently the same question arose in this district before Judge Ooxe, 
in Goddard v. Mailler (C. C.) 80 Fed. 422. There being no opinion in 
the earlier case. Judge Coxe was not advised of the former decision, 
and considered the point as one of novel impression in this district. 
He followed Bank v. Harrison (C. C.) 8 Fed. 721, and East Tennessee, 
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V. & G. R Co. ▼. Atlanta & F. R Oo. (O. C.) 49 Fed. 608, IB L. R A. 
109, and held that section 740 was still in force. An examination 
of the careful opinions filed in the three cases last cited has failed to 
change the writer's impression as to the proper construction of the 
acts of 1887 and 1888. Under these circumstances, the best disposi- 
tion to make of the present application seems to be to instruct the 
clerk to issue the duplicate subpoena. When it is served, the defend- 
ant Ghormann may appear specially for the purpose of contending 
that the court in the Southern district of New York has no jurisdic- 
tion of him, and raise the point either by plea or in some other appro- 
priate way. From the decision rendered upon such plea, an appeal 
will lie to the appropriate court of review^ and the question thus be 
finally disposed of. 



8HEARS0N y. LITTLETON et al 

(Circuit Court, S. D. Georgia, W. D. December 14, 1900.) 

1. Eqottt Juribdiction— Suit to Enforob Trust. 

Where a firm of debtors gave an order on a bank, which held a qnan* 
tity of cotton as security for an amount due It, for the payment of the 
surplus proceeds of the cotton to another creditor, who agreed to receive 
the same on behalf of himself and certain other creditors, who were par- 
ties to the arrangement, and the bank accepted the order, bnt made no 
payment thereon, a court of equity has Jurisdiction of a suit by one of 
the creditors who was to share in the fund, brought on behalf of himself 
and the others who chose to join, to enforce the trust and require an ac- 
countiDg from the bank, upon an averment that the person In whose favor 
the order was made refused to enforce It 

$. Jurisdiction ov Frdbral Courts— Rbarranobhbst ov Parties— Uztkbcbs- 
8ART Parties. 

To such a suit the creditor in whose favor the order was given Is not 
a necessary party, since his agreement to act for the others In receiving 
or enforcing payment thereon was without consideration, and his Joinder 
as a defendant, although his interests are in fact as a complainant and 
be is a citizen of the same state as the other defendants, will not defeat 
the Jurisdiction of a federal court; the complainant being an alien, and 
the amount Involved sufficient to give the court Jurisdiction. 

In Equity. On demurrer to bill. 

Charlton, Mackall & Anderson, for complainant. 

Allen Fort and Guerry & Hall, for defendants Littleton & Lamar. 

8PEER,. District Judge. This question has originated in the fol- 
lowing manner: Charles A. Shearson, an alien, subject to the queen 
of Great Britain and Ireland, has brought this bill against Edward 
Littleton and Charley W. Lamar, as co-partners doing business un- 
der the firm name and style of Littleton & Lamar, and against the 
Planters' Bank of Americus, and Joseph J. Wilder, all citizens of 
this district, and allege as follows: That the plaintiff is a creditor 
of Littleton & Lamar, and that with other creditors of Littleton & 
Lamar, among them Wilder, they went to Americus to attempt to 
enforce their claims against their debtor. They demanded payment, 
whereupon Littleton & Lamar, being informed that the plaintiff and 
other ci'editors were then and there prepared and disposed to take 
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legal steps to secure and recover the several amounts due to them, 
assured their creditors that, while they did not have money in hand 
to pay the debts at once, they did have pledged with the Planters' 
Bank of Americus 749 bales of cotton, which was at the time of the 
value of about f20 per bale. They were indebted to the Bank of 
Americus the sum only of f 7,596.94, and they were willing to give 
an order upon the bank to pay the balance of the proceeds of the 
cotton, over and above the bank's debt, to discharge the claims of 
the creditors who were then present and insisting upon payment. 
This was agreed to, according to the averments of the bill, and the 
following letters, annexed as exhibits, express this agreement. The 
first, dated at Americus, Ga., May 13, 1899, addressed to the Plant- 
ers' Bank, Americus, Ga., is as follows: 

^'Gentlemen: As It appears from tbe records of our books that we axe in- 
debted to you in the sum of $7,596.94 on the 11th of May, 1899, and that 
against same you hold lien upon collateral to the extent of 794 B. cotton, this, 
therefore, is to direct you to pay over to Wilder & Co., of Savannah, Ga., the 
net proceeds of said 794 B. G., after deducting the amount of $7,596.94 
shown to be due you, and the amount of interest which may be found due to 
you. Please address a few lines to Messrs. WUder & Co., Savannah, inform- 
ing them that you have received this order, and will comply with same. 

"Yours, truly, Littleton & Lamar." 

In compliance with this request, on the same day, the Planters' 
Bank of Americus addressed a letter to Messrs. Wilder & Co., Savan- 
nah, Ga., as follows: 

"The amount due this bank by Littleton & Lamar, as stated In their let- 
ter, is virtually correct, and as soon as this bank is satisfied we will take 
pleasure in conforming to Messrs. Littleton & Lamar's wishes." 

Now, it is alleged that no payments have been made from the 
balance of the proceeds of this cotton over and above the amount 
of the debt due by Littleton & Lamar to the bank. Now, it will be 
observed that this arrangement was made for the benefit of the cred- 
itors of Littleton & Lamar> for whom Wilder undertook to act as 
agent to collect and disburse the fund thus set apart. Wilder has, 
it is alleged, taken no steps to enforce the collection of the claims. 
The other creditors have done nothing. This bill is brought against 
the parties named as defendants for the purpose of having that fund 
declared a secret trust, and subject to an equitable lien for the pay- 
ment of his debt. 

The bill is demurred to upon several grounds, the principal ground 
being that it has no equity, that the plaintiff had an adequate right 
at common law, and that Wilder was really a plaintiff to the bill, 
and ought to have been joined as plaintiff, which the court should 
now accomplish by a rearrangement of the i)arties, with the result 
that the court would be defeated of its jurisdiction. 

Now, it strikes me that there is rarely presented to the court a 
case where the grounds for equitable jurisdiction are clearer than 
in this case. There is the substantial claim of Shearson, evidenced 
by his account annexed to the bill, showing an aggregate indebt- 
edness on the part of Littleton & Lamar of f3,871.17. There is 
the distinct agreement that the balance of the proceeds of this cot- 
ton over and above f 7,596.94 would be held by the bank and paid 
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to Wilder, and that has not been paid. It appears, it is true, upon the 
face of the papers, that Wilder & Co. only have the right to collect 
this sum; but the averments of the bill are that the collection was 
to have been made, not merely for Wilder & Co., but for Shearson 
and other creditors. Shearson's rights, therefore, are obscured by 
the form of the correspondence; but the court of equity will look 
through that form, in fact through all forms, and ascertain if a party 
really has a substantial right. There, too, is the necessity existing 
of taking an account, which is another ground of equitable juris- 
diction, and there is also some averment of conspiracy between 
Littleton & Lamar and the bank, with the unlawful purpose to pre- 
vent the payment of this sum. If these facts be true, — ^and they 
are assumed to be true, — why was there a refusal of payment? 
Ought not the court to exercise its equitable powers on the applica- 
tion of a creditor to reach this fund, which was like a deposit in a 
bank for the benefit of creditors? Is it not true the bank has no 
more right to retain it than it would have to retain a deposit in the 
face of proper demand for its payment? 

But it is said that the court will be defeated of its jurisdiction 
because Wilder ought to be considered a plaintiff. It is true that, 
if Wilder necessarily appears here at all, he must appear as plain- 
tiff. And there is an averment in the bill that they were under 
obligation to compel this jmyment, and looking merely at this aver- 
ment of the bill, without regard to the legal effect of the averment, 
in view of the rest of the plaintiff's case, the court would be obliged 
to take the view presented by the ingenious argument of Mr. Guerry, 
make Wilder a plaintiff, and dismiss the bill l^cause one of the par- 
ties plaintiff is a citizen of Georgia. But what is the correct view 
of it? Wilder was under no legal obligation to compel the pay- 
ment of this balance. He undertook to do it, but it does not ap- 
pear that any consideration was i)aid him by other creditors. His 
agreement, then, was a mere nudum pactum. He can ignore his 
rights to enforce payment of his debt if he thinks proper. If he 
did this, as it appears he did, is Shearson, who has a claim of f3,- 
871.17, to be denied his rights? Clearly not, in my opinion. He 
asks no relief against Wilder, who should be stricken from the bill 
as an unnecessary party, whose presence would defeat jurisdiction, 
and deprive this alien of his rights the constitution intended to se- 
cure him." Shearson has a right to an accounting, and a right to a 
decree, on these averments establishing his equitable lien upon this 
fund, and the consequent duty devolves upon the court to distribute 
the lemainder of the fund to other creditors, who have the right 
to interven? if they see fit to do so. The fact that Shearson is an 
alien imposes upon this court jurisdiction of his controversy, and 
the case, as I have already said, seems, in its entirety, to be a re- 
markably clear instance for the exercise of the equitable powers 
which are sought by the pleadings, and I therefore feel obliged to 
overrule the demurrers on all the grounds. 
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ANGLO-AMERICAN PROVISION CO. V. DAVIS PROVISION CO. et aL 

(Circuit Court, S. D. New York. Noyember 17, 1900.) 

Jurisdiction of Federal Courts— Federal Question— Rights under Con- 
stitution AND Laws of United States. 

Where the effect of a state statute limiting the right of foreign cor- 
porations to sue in its courts Is to deprive a corporation of another state 
of the equitable right to set ofiT against a judgment rendered against 
it in such courts a Judgment in its favor against the plaintiff therein, 
rendered in another state, such corporation is deprived of its constitu- 
tional right to have full faith and credit given to such Judgment, and 
also of the right to the full and equal benefit of all lawB and proceedings 
given it by Rev. St § 1977; and under section 1979 and section 629, subd. 
16, a circuit court of the United States has Jurisdiction to afford it appro- 
priate relief. 1 

In Equity. On demurrer to bill. 

Henry Wilson Bridges, for plaintiff. 
Frank E. Smith, for defendants. 

WHEELER, District Judge. • Thefle corporations are both of the 
state of Illinois. The bill alleges, in short substance, that the plain- 
tiff, in 1899, recovered judgment against the defendant the Davis 
Provision Company, in Illinois, for f 5,049.98, no part of which has 
been paid, and that the defendant is insolvent; that defendant has 
recovered judgment arising out of the same transactions against 
the plaintiff and its surety on an appeal bond in New York for 
99,678.64; and that the plaintiff has brought suit in the state court 
of New York to have its judgment set off against the defendant's 
judgment, which has been denied because of section 1780 of the 
Code of Civil Procedure, which provides that: 

**An action against a foreign corporation may be maintained by another 
foreign corporation, or by a non-resident, in one of the following cases only: 
(1) Where the action is brought to recover damages for the breach of . a 
contract made within the state, or relating to property situated within the 
state, at the time of the making thereof. (2) Where it is brought to recover 
real property situated within the state, or a chattel, which is replevied within 
the state. (3) Where the cause of action arose within the state, except where 
the object of the action is to affect the title to real property situated without 
the state." 

The constitution of the United States provides {article 4): 
"Section 1. Full faith and credit shall be given in each state to' the public 
acts, records and Judicial proceedings of every other state. And the con- 
gress may by general laws prescribe the manner in wldch such acts, records 
and proceedings shall be proved, and the effect thereof." 

And the laws of the United States provide by the Revised Stat- 
utes: 

**Sec. 1977. All persons within the Jurisdiction of the United States shaU 
have the same right in every state and territory to mal^e and enforce con- 
tracts, to sue, be parties, give evidence, and to the full and equal benefits 
of aU laws and proceedings for the security of persons and property as Is 
enjoyed by white citizens." 

1 Jurisdiction in cases involving federal questions, see notes to Bailey v. 
Mosher, 11 C. G. A. 308; Montan;. Ore-Purchasing Ck). v. Boston & M. CoQSoL 
Copper & Silver MIn. Co., 35 C. C. A. 7. 
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"Sec. 1979. Every person who, under color of any statute, ordinance, regula- 
tion, custom, or usage, of any state or territory, subjects, or causes to be 
subjected, any citizen of the United States or other person within the Juris- 
diction thereof to the deprlTation of any rights, privileges, or immunities se- 
cured by the constitution and laws, shall be liable to the party injured in an 
action at law, suit in equity, or other proper proceedings for redress." 

And by section 629 that the circuit courts shall have jurisdiction: 

"Sixteenth. Of all suits authorized by law to be brought by any person to 
redress the deprivation, under color of any law, statute, ordinance, regulation, 
custom, or usage of any state, or any right, privilege, or immunity secured by 
the constitution of the United States, or of any right secured by any law pro- 
viding for equal rights of citizens of the United States, or of all persons within 
the jurisdiction of the United Statels." 

This suit is brought for the deprivation of the right to have these 
judgments; which are, according to the allegations of the bill, in 
effect mutual, set off against each other in New York. The bill 
is demurred to for want of jurisdiction and of equity, and the cause 
has now been heard upon the demurrer. 

That these judgments are, upon these allegations, proper subjects 
of equitable offset upon general principles of law, is not, and could 
not well be, much disputed; but the principal argument against the 
bill is based upon the idea that it is brought to review the decision 
of the state court. This is not, however, the theory of the bill at 
all, as it is now here understood. The decision of the state courts 
may have been entirely correct under that law of the state limiting 
the right of a foreign corporation to sue in those courts; but, whether 
correct or mistaken, the plaintiff has been deprived of its right of 
offset under color of that statute of the state; and this suit is not at 
all framed to review in any way the judgment by which this was 
done, but for independent relief under these laws of the United 
States, provided for because of that statutory deprivation. The state 
may have the right to exclude foreign corporations from its courts, 
or to limit suits by them there (Pembina Consol. Silver Min. & Mill. 
Ck>. V. Penngfylvania, 125 U. S. 181, 8 Slip. Ot. 737, 31 K Ed. 650), 
but then that exclusion or limitation, if of a right secured by the 
constitution and laws, naay afford ground for the relief deprived of 
in the courts of the United States. Full faith and credit to the Illi- 
nois judgment is not only not given to the plaintiff in New York, 
but the plaintiff is deprived of the right, by being deprived of the 
right to sue, to have any faith or credit whatever given there to that 
judgment. The right of equitable offset arises under the general 
principles of law, but the right to have it done in this manner arose 
under the constitution and laws of the United States. Bank v. Ste- 
vens, 169 U. S. 432, 18 Sup. Ct. 403, 42 L. Ed. 807; Northwestern 
Fertilizing (3o. v. Hyde Park, 3 Biss. 480, Fed. Cas. No. 10,336. De- 
murrer overruled; defendants to answer over by December lOtlu 
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HOUSTON et al. v. FILER & STOWBLL CO., limited. 

(Circuit Court of Appeals, Seventh Circuit January 2, 190L) 

No. 706. 

Costs— Grounds for Imposing — Failure to Show Jurisdtction. 

Where the time of a court has been taken up in the trial of a cause 
upon a declaration which does not show jurisdiction, the fault is essen- 
tially that of plaintiff or his counsel, and he may properly be charged 
with the costs; and the court will not undertake to inquire whether 
counsel for defendant had knowledge of the fact, and failed in his duty 
to bring it to the court's attention. 

On Motion to Modify Mandate. For former opinion, see 104 Fed. 
163. 

Before WOODS and GROSSCUP, Circuit Judges, and SEAMAN, 
District Judge. 

PER CURIAM. The defendant in error has moved for a modifica- 
tion of the mandate in respect to costs, and, in a brief upon the 
motion, has called attention to the opinions and ruling in Hunt v. 
Howes, 21 C. C. A. 356, 74 Fed. 657, decided in the Fifth circuit. 
The court in that case gave an impressive exposition of the duty of 
counsel for defendant to disclose to the court any defect in the aver- 
ments of the declaration touching the jurisdiction of the court, but 
in the first opinion, besides proceeding upon an essential mistake of 
fact, notably left out of consideratioij any corresponding duty or re- 
sponsibility on the part of counsel by whom the declaration was 
prepared, and the suit prosecuted through the numerous steps re- 
hearsed. In the end it appeared that counsel who conducted the trial 
were guilty of no intentional dereliction of duty, and that the de- 
fect in the declaration was not discovered until after the removal 
of the cause to the court of appeals, and then by new counsel em-" 
ployed by the plaintiff in error; and, this fact having been brought 
to the knowledge of the court on the petition for a rehearing, it was 
held that there had been a mutual mistake, which justified the judg- 
ment of the court charging the entire costs of the writ of error upon 
the plaintiffs in error as "not only proper, but considerate in its 
leniency." The primary and essential fault in every such case is 
necessarily with the plaintiff, whose duty it is to embody in his decn 
laration or bill the requisite jurisdictional averments. There is no 
corresponding duty on the part of defendant or his counsel, and there 
cannot, therefore, be a mutual mistake for which, equally with the 
plaintiff, the defendant should be held responsible. The neglect 
of the plaintiff is of a positive duty, llie fault of the defendant, 
unless intentional, can be only negative. If the time of the court 
is taken either for a great or a short while in the hearing of a case 
upon a declaration which does not show jurisdiction, blame neces- 
sarily belongs to the plaintiff, and the costs, therefore, may be justly 
charged against him. To exempt him from costs is to encourage a 
like carelessness on the part of other suitors; and to undertake an 
inquiry whether counsel for the defendant, with knowledge of the 
fact, had failed, as in duty bound, to call attention to the lack of 
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jurisdiction, would lead in most cases to contention, likely to be un- 
seemly and derogatory to the public interest in the orderly adminis- 
tration of justice. There has been here no assertion or attempt to 
show that the plaintiffs in error or their counsel were guilty of mis- 
conduct in the premises. The motion is denied. 



LITTELL V. ERIE R. CO. 

(Circuit Court, & D. New York. November 7, 1900.) 

Jurisdiction of Fsderal Courts— Sufpicibnoy of Allegation op Citizbh- 

SHIP. 

An allegation in a complaint that plaintiff is a citizen of the United 
States, and an actual resident of a state named, is a sufficient aUegation 
of his citizenship in such state for Jurisdictional purposes. 

At Law. On demurrer to complaint. 

Wayland E. Benjamin, for plaintiff. 
Allen Wardwell, for defendant 

WHEELER, District Judge. Jurisdiction of this case depends up- 
on citizenship. The complaint alleges "that the plaintiff now is, and 
at all times hereinafter mentioned was, a citizen of the United States, 
and an actual resident of the state of New Jersey." The defendant 
has demurred, assigning this to be an insuflScient allegation of citi- 
zenship in New Jersey. But citizens of the United States residing 
in any of the states are citizens of those states. Oassies y. Ballon, 
6 Pet. 761, 8 L. Ed. 573; Dred Scott v. Sandford, 19 How. 393, 15 
L. Ed. 691; Boyd v. Nebraska, 143 U. S. 135, 12 Sup. Ct 375, 36 
L. Ed. 103. This allegation is, therefore, a full equivalent of what 
a direct one would be that the plaintiff is a citizen of New Jersey. 
In the cases cited in support of the demurrer there does not appear 
to have been any such allegation relating to citizenship of the 
party in question as this. Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 
1057; Insurance Co. v. Rhoads, 119 U. S. 237, 7 Sup. Ct. 193, 30 L. 
Ed. 380; Menard v. Goggan, 121 U. S. 253, 7 Sup. a. 873, 30 L. Ed. 
914; Wolfe v. Insurance Co., 148 U. S. 389, 13 Sup. Ct. 602, 37 L. 
Ed. 493; Home v. Gteorge H. Hammond Co., 155 U. S. 393, 15 Sup. 
Ct. 167, 39 L. Ed. 197; Cooper v. Newell, 155 U. S. 532, 15 Sup. Ct. 
355, 39 L. Ed. 249. Such a one was held to be sufficient in Gassies 
V. Ballon, and was so recognized in Dred Scott, v. Sandford, which 
have not been either expressly or impliedly overruled as to this. De- 
murrer overruled. 



MORTON TRUST 00. v. NEW YORK & O. R. CO. et aL 

(Circuit Court, S. D. New York. December 4, 1900.) 

Federal Courts— Plea to Jurisdiction — Defendant to Bill m Interven- 
tion. 

Where a creditors' biU in a federal court against a corporation showed 
the requisite facts to give the court Jurisdiction, a creditor who is sub- 
sequently brought in as a defendant to an intervening bill for the fore- 
closure of a mortgage on the property of the corporation, which is In 
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the bands of the receiver, cannot attack the jurisdiction by a plea alleg* 
Ing that the original suit was brought by collusion between complainant 
and the corporation in procuring the assignment of the claim to com* 
plainant in order to give the court jurisdiction, when It is not shown 
that the intervener was a party to such collusion. 

In Equity. On plea to bill in intervention. 

Henry L. Stimson, for Morton Trust Co. 
Frank E. Smith, for Henning. 

WHEELER, District Judge. This is an intervention by leave of 
court by foreclosure in a creditors' suit in which the defendant John 
L. Henning, a creditor, has been made a party, and has been heard 
on his plea to the jurisdiction set down for argumei;it. The sub- 
stance of the plea is that the bondholders and others interested pro- 
cured and assisted the creditor in the original bill, Alanson T. Enos^ 
a citizen of New Jersey, to buy a claim against the railroad company 
of less than $2,000, and to get it into a judgment for more, and to 
bring the bill, and have the receiver appointed, and: 

"(14) That said Enos, in taking an assignment of the said claim against 
said railroad company, and in bringing suit thereon as aforesaid, acted in 
collusion with the railroad company, its officers and directors, and with 
said banking firms; and the purpose of said parties in causing said claim 
to be assigned to said Enos, and In bringing suit thereon in the city court 
as aforesaid, was to create a cause of action or suit against said railroad 
company which should be within the jurisdiction of this court, and not to 
assert or enforce the rights of said Enos a^ a creditor, to the end that a 
receivership of said railroad property and the foreclosure of the mortgages 
might be had in this court" 

The jurisdiction was good on the face of the original bill, and 
the receivership is to be, of course, taken to have been proper and 
correct. This party could make no objection to being brought in, 
except such as would apply to the propriety of bringing him as a 
party to the cause in the situation in \vhich it actually was when he 
was made to come in. The Morton Trust CJompany is the only party 
plaintiff in the foreclosure, and it could proceed for that purpose in 
no other way. Its motives in becoming a party are not impeached 
by the plea, but only those of others interested. It is suggested that, 
as jurisdiction here must be shown, the failure to include the motives 
of the trust company with those alleged to be improper does not 
affect the suflftciency of the plea. But jurisdiction was shown before, 
and the office of the plea was to take it away, and if it omitted what 
was essential for that purpose it would be bad. If the motives of any 
party would be essential to defeat the apparent jurisdiction as to 
Henning, they would be those of the trust company, and, as they 
are not impugned, the plea, apparently, must be held bad. Plea dis- 
allowed. 
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HBDLUND V. DEWEY. 

(Circuit Court, N. D. lUinols, N. D. October 29, 1900.) 

No. 25,142. 

Banks— Stockholdbr's Liability — Transfer of Stock— Equity— Adequatb 
Remedy at Law. 

In an action in equity to cancel a transfer of stock as fraudulently 
made by defendant to avoid a stockholder's liability, and for a decree 
against defendant for an assessment on the stock, a demurrer to the bill 
because plaintiff had an adequate remedy at law by ignoring the transfer 
and suing defendant as actual owner will be orerruled, since the plain- 
tiff is entitled to the relief prayed for, which could not be had at law, 
though such relief be only a technical advantage to plaintiff. 

Prussing & McCulloch, for complainant. 
Wilson, Moore & Mcllvaine, for defendant. 

KOHLSAAT, District Judge. This is a suit in equity, brought by 
the receiver of a national bank against a former stockholder of said 
bank to recover unpaid stock liability upon the ground that the trans- 
fer by defendant of said stock prior to the receivership was fraud- 
ulently made for the purpose of avoiding such stock liability. The 
prayer of the bill asks a cancellation of said transfer, an entry of said 
stock upon the books of the bank in the name of defendant, and a 
money decree against defendant for the amount of the assessment 
against said stock. Defendant demurs on the ground that, inasmuch 
as said receiver can ignore the fraudulent transfer, and sue defendant 
at law as the actual owner of said stock, the technical equitable relief 
prayed for would, if granted, be useless and unnecessary. For this 
reason defendant insists that an adequate remedy at law exists, and he 
should not be deprived of his right to a trial by jury simply by reason 
of technical relief sought by this proceeding in equity. I am of the 
opinion that, as the bill asks for relief to which complainant is en- 
titled, and which cannot be granted at law, equitable jurisdiction must 
be entertained, even though such relief may, as a matter of fact, be 
only of technical advantage to complainant. The demurrer is over- 
ruled. 



NEWTON V. WOOLEY et aL 
(Circuit Court, B. D. Arkansas, W. D. December SI, 1900.) 

1. Bpectfic Peritormancb — Grounds of Remedy — Contract for Sale of 
Stock. 

A court of equity may decree the specific performance of a contract for 
the sale of stock in a corporation, where such stock cannot be purchased 
in the market, and has no market value. 
S. Same— Parol Evidence to Vary Contract. 

In a suit for specific performance of a written contract, parol evidence 
Is admissible on behalf of the defendant to show that the contract does 
not express the actual agreement of the parties, but that an important 
provision was omitted through mistake. 
8L Same— Nature of Remedy— Kquities of Parties. 

Specific performance of a contract cannot be demanded as a matter of 
absolute right, but rests in Judicial discretion, to be ezercise<7 according 
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to settled principles of equity, but always with reference to the facts of 
the case; and where a contract as written is unconscionable, and its 
specific enforcement under existing circumstances would be Inequitable, 
and work hardship to the defendant, Its performance will not be decreed. 

In Equity. Suit for specific perf onnance of a contract 

This is a bill for specific performance of the following contract: **Thls 
memorandum of agreement, made and entered Into this day by and between 
J. N. Wooley, party of the first part, and Charles M. Newton, party of the 
second part, witnesseth: That whereas, the party of the first part Is now 
the owner of a sawmill and a railroad or tramroad running from a switch 
on the Iron Mountain Railroad known as *Wooley No. 2'; and whereas, said 
party of the first part contemplates turning his sawmill into a stock company 
with a capital stock of not less than $25,000, and also changing his said rail- 
road or mill tramroad Into a railroad corporation under the laws of Arkansas, 
running from said switch of Wooley No. 2" to the town of Lonoke, Arkansas, 
and then on, say, to some point beyond Lonoke, Arkansas; and whereas, said 
Newton Is about to undertake to assist said Wooley in securing money to 
equip said railroad, now said parties hereby agree to the following: The 
party of the first part agrees to incorporate said milling company under the 
laws of Arkansas with a capital stock of not exceeding $25,000. (2) The 
party of the first part agrees to incorporate a railroad under the laws of Ar- 
kansas, which shall begin at a point at Wooley station No. 2, and run first 
to Lonoke, Arkansas, and on beyond if the parties in Interest shall so deter- 
mine; but said line is to be completed from Wooley No. 2 to Lonoke, Arkan- 
sas, first, and is to include the line, ties, rails, etc., now owned and used by 
said Wooley. (3) The said Wooley is to grade and prepare the roadbed from 
Wooley No. 2 to Lonoke, and have the same ready for the rails, as soon as 
convenient. (4) The party of the second part agrees to undertake to procure 
parties who will sell rolling stock for said road, to be delivered as soon as said 
road is ready for same, of a quality and at a fair market value satisfactory to 
said Wooley. (5) The said Wooley agrees that he will execute a first mort- 
gage on said road, ties, iron, rolling stock, and franchise to secure payment of 
the purchase money for said rolling stock; also to include in said mortgage all 
his right, title, and interest in all lands adjacent to said road, which land is 
estimated at 4,000 acres, more or less; said purchase money to be paid in 

equal annual payments, with interest at per cent, per annum. (6) 

The said Wooley is to receive for his interest in said railroad the sum of $20.- 
000 of preferred stock (if the same can be lawfully issued) with six per cent, 
annual dividends guarantied; or. If said preferred stock cannot be lawfully 
'issued, then $20,000 bonds. The remainder of stock Issued shall be equally 
divided between said Wooley and said Newton, and the stock so issued to 
said Newton shall be In lieu of all compensation for all services which said 
Newton may have performed. Preferred stock shall not vote. (7) The said 
milling corporation shall guaranty the interest on the purchase money for a 
period of not exceeding five years. Ghas. M. Newton. 

"J. N. Wooley. 

"This 16th day of October, 1897, at Little Rock, Ark." 

The bill alleges the execution of the contract, and that on February 2, 1898, 
the defendant Wooley organized the railroad corporation, issuing $26,900 of 
capital stock, of which defendant received $23,000 and $3,900 was issued to 
other incorporators, complainant not receiving any of the stock; that com- 
plainant made the financial arrangements contemplated by the contract, and 
has at all times been able and willing to comply with aU the stipulations of 
the contract binding upon him, but that defendant has wholly failed and re- 
fused to comply with his part thereof, or to issue to complainant any of the 
stock in the railroad corporation to which he is entitled. It is further charged 
that the stock of the corporation is not for sale upon the market; that it is not 
salable in the market, and its value is entirely prospective, depending upon 
the future development of the country through which it runs for its value, 
and it will soon be of great value. The prayer of the bill is that the defendant 
Wooley be required to assign enough of his stock to make complainant the 
owner of half the capital stock of the railroad corporation. The answer ad- 
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mits the execution of the contract, bnt charges that It does not contain all 
the terms of the agreement, which were that, in addition to complainant pro- 
curing parties who will sell rolling stock for said road on credit, he was also 
to procure parties who would sell the rails, bolts, and spil^es on credit at the 
fair market value, or that complainant would furnish the funds necessary 
to procure the same, but which pro vis Ion was omitted from the contract by 
mistake of the scrivener who prepared the contract, and was not noticed by 
either of the parties until a short time before the institution of this action; 
that complainant was unable to secure the Iron for the road, and went out 
of the enterprise. 

The evidence shows that the defendant Wooley was the owner of a sawmill 
at Wooley No. 2, in Lonoke county, Ark., and of a railroad from the sawmill 
extending about seven miles towards the town of Lonoke, which was used as 
a log road; and he desired to extend the road to Lonoke, where it would con- 
nect with a trunk line. He had the right of way and the means necessary 
to grade the roadbed and procure the ties, but he had not the means to pur- 
chase the rails, iron, and rolling stock necessary to complete the road. The 
rails and iron not being purchasable on credit, he entered Into negotiations 
with complainant, who was a broker in the city of Little Rock, to secure them 
for him on credit, or else obtain a loan of the money to purchase the same, 
which would require about $11,000; the rolling stock, which would cost about 
$3,000, being easily obtainable on credit. The complainant immediately en- 
tered into extensive correspondence with dealers in these materials, attempt- 
ing to get the rails and rolling stock on credit. The negotiations between 
complainant and Wooley had been verbal until the 16th day of October, 1897, 
when they called on defendant's solicitors, and had them prepare the contract. 
Mr. Blackwood, the attorney of the defendant, dictated it to his stenographer, 
who afterwards transcribed it, and then the contracting parties called for it 
on the same day, and the clerk handed it to them, Mr. Blackwood, the attor- 
ney, being absent, and not having read it. It was signed by the parties, 
who supposed It stated the agreement entered into between them correctly. 
Ck)mplalnant continued to make efforts to secure the iron and rolling stock 
on credit, but failed to find any person willing to sell the rails and iron on 
credit, or furnish the money necessary to purchase them, but succeeded in ob- 
taining an offer to sell the rolling stock on credit. In all of his correspond- 
ence, before as well as after the execution of the written contract, complainant 
negotiated for the rails as well as the rolling stock. Complainant positively 
Insists that the written contract expresses the exact terms of their agreement, 
while defendant Wooley is equally positive that it does not, and that it 
should have Included an obligation on the part of complainant to procure the 
rails as well as rolling stock. From a careful review of the evidence and the 
actions of the parties immediately before and after the execution of the con- 
tract, the court finds that issue in favor of the defendant, and that the verbal 
agreement of the parties Included the rails and iron, and was omitted from 
the written contract by mistake. The corporation to construct and operate 
the railroad was formed by the defendant and certain other parties under the 
laws of the state of Arkansas, and complainant was to be one of the incorpo- 
rators, and each was to be the owner of one-half of the common stock. Mer- 
chants at Lonoke, who were anxious to see the road built, also became sub- 
scribers for some of the stock, expectipg to pay their subscriptions; and also 
that complainant would pay his subscription in cash at the face value of the 
stock. Complainant failing to secure the iron, the Lonoke stockholders asked 
him about paying for the stock, and upon his refusal to talk about the matter 
to them they declined to remain In the proposed corporation, which had not 
yet been incorporated, unless complainant would either pay his subscription 
in money or withdraw; whereupon complainant withdrew from the corpora- 
tion, and thereupon it was incorporated under the laws of the state, he not 
appearing as one of the incorporators or stockholders in the articles of incor- 
poration as filed in the office of the secretary of state. The other incorpo- 
rators paid their subscriptions in money, defendant Wooley receiving for his 
road $23,000 in. stock, and also advancing of his own money $9,012.62, the other 
subscribers advancing $5,780.12 in money and materials in addition to the 
amounts paid by them for their stock; and with this money the rails and iron 
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were bought and the road built. No preferred stock or bonds were ever Is- 
sued by the corporation or Wooley for his road, but only the common stock. 
Mortgages were executed by the railroad company for the money loaned and 
materials furnished by the parties, which are the only liens now on the road. 

Rose, Hemingway & Eose, for complainant. 
Blackwood & Williams and J. W. House, for defendants. 

TRIEBER, District Judge (after stating the facts). It is insisted 
that a court of equity has no jurisdiction to decree the specific per- 
fonnance of a contract for the sale or delivery of corporate stocks, 
but that the remedy is exclusively at law in an action for damages 
sustained by reason of the breach of the contract. While it is true 
that, as a rule, the remedy for failure to deliver stock is at law for 
damages, there are exceptions to this rule. One of the exceptions is 
where the value of the stock is not easily ascertainable, or the stock 
is not obtainable on the market at all. In such case a court of equity 
may decree specific performance. 1 Cook, Stock, Stockh. & Corp. 
Law, 338, where the authorities are collected. In the case at bar 
it is alleged and proven that the stock is not in the market, and that 
in fact it is nearly all owned by defendant, so that complainant can- 
not obtain it in any other way than from the defendant. For these 
reasons this plea cannot be sustained. 

The important question to be determined is, "Shall a court of equity 
decree a specific performance upon the facts of this case?" Specific 
performance is not of absolute right, but rests entirely in judicial dis- 
cretion, to be exercised according to settled principles of equity, but 
always in reference to the facts of the case. Mr. Pomeroy, in his 
work on Equity Jurisprudence, says (section 400): 

"A contract may be perfectly valid and binding at law; it may be of a 
class which brings It within the equitable Jurisdiction, because the legal rem- 
edy is inadequate; but if the plaintiff's conduct in obtaining it, or in acting 
under it, has been unconscientious, inequitable, or characterized by bad faith, 
a court of equity will refuse him the remedy of a specific performance, and 
will leave him to his legal remedy by action for damages. It is sometimes said 
that the remedy of specific performance rests with the discretion of the 
court, but, rightly viewed, this discretion consists mainly in applying to the 
plaintiff the principle, *He who comes into a court of equity must come with 
clean hands,' although the remedy, under certain circumstances, is regulated 
by the principle, *He who seeks equity must do equity.' The doctrine, thus 
applied, means that the party asking the aid of the court must stand in con- 
scientious relations towards his adversary; that the transaction from which 
his claim arises must be fair and Just, and that the relief itself must not be 
harsh and oppressive upon the defendant By virtue of this principle, a spe- 
cific performance will always be refused when the plaintiff has obtained the 
agreement by sharp and unscrupulous practices, by overreaching, by conceal- 
ment of important facts, even though not actually fraudulent, by trickery, 
by taking undue advantage of his position, or by any other means which are 
unconscientious; and when the contract itself is unfair, one-sided, unconscion- 
able, or affected by any other such inequitable feature, and when the specific 
enforcement would be oppressive upon the defendant, or would prevent the 
enjoyment of his own rights, or would in any other manner work injustice. 
This application of the principle, better, perhaps, than any other, illustrates 
its full meaning and effect, for it is assumed that the contract is not 'illegal, 
that no defense could be set. up against it at law, and even that it possesses 
no features or Incidents which could authorize a court of equity to set it aside 
and cancel it Specific performance is refused simply because the plaintiff 
does not come into the court with clean hands." 
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In story's Equity Jurisprudence the law is stated as followis: 

•*In truth, the exercise of this whole branch of equity Jurisprudence respect- 
ing the rescission and specific performance of contracts is not a matter of 
right in either party, but it is a matter of discretion in the court; not, indeed, 
of arbitrary or capricious discretion, dependent upon the mere pleasure of 
the Judge, but of that sound and reasonable discretion which governs Itself, 
as far as it may, by general rules and principles, but at the same time which 
withholds or grants relief, according to the circumstances of each particular 
case, when these rules and principles will not furnish any exact measure of 
Justice between the parties. On this account it is not possible to lay down 
any rules and principles which are of absolute obligation and authority in 
aU cases, and therefore it would be a waste of time to attempt to limit the 
principles or the exceptions which the complicated transactions of the par- 
ties and the ever changing habits of society may at difiCerent times and under 
different circumstances require the- court to recognize or consider. The most 
that can be done is to bring under review some of the leading principles 
and exceptions which the past times have furnished, as guides to direct and 
aid our future Inquiries." Section 742. 

In Willard v. Tayloe, 8 WaU. 557, 19 L. Ed. 501, Mr. Justice Field, 
speaking for the court, after carefully reviewing the authorities, says: 

"7he discretion which may be exercised in this class of cases is not an 
arbitrary or capricious one, depending upon the mere pleasure of the court, 
but one which is controlled by the established doctrines and settled prin- 
ciples of equity. No positive rule can be laid down by which the action of 
Che court can be determined In all cases. In general, it may be said that 
the specific relief will be granted when it is apparent from a view of all the 
circumstances of the particular case that It will subserve the ends of Justice: 
and that it wUl be withheld when, from a like view. It appears that it wIU 
produce hardship or injustice to either of the parties. It is not sufficient as 
shown by the cases cited, to call forth the equitable interposition of the 
court, that the legal obligation under the contract to do the specific thing 
desired may be perfect It must also appear that the specific enforcement 
will work no hardship or Injustice; for, if that result would follow, the court 
will leave the parties to their remedies at law, unless the granting of the 
specific relief can be accomplished with conditions which will obviate that 
result" 8 WalL 567, 19 L. Ed. 504. 



See, also, Marble Co. v. Eipley, 10 WalL 339-363, 19 L. Ed. 
Nickerson v. Niekeraon, 127 U. S. 668-675, 8 Sup. Ct. 1355, 32 L. Ed. 
314; Hennessey v. Woolworth, 128 U. S. 438-442, 9 Sup. Ct. 109, 
32 L. Ed. 509; Kandolph's Ex'r v. Quidniek Co., 135 U. S. 457, 10 Sup. 
Ct. 655, 34 L. Ed. 200; Manufacturing Co. v. Gonnnlly, 144 U. S. '224, 
12 Sup. Ct. 632, 36 L. Ed. 414. 

In the last-cited case, Mr. Justice Brown, in delivering the opinion 
of the court, says: 

"Whether this contract be absolutely void as contravening public policy or 
not we are clearly of the opinion that it does not belong to that class of con- 
tracts the specific performance of which a court of equity can be called upon 
to enforce. To stay the arm of a court of equity from enforcing a contract 
It is by no means necessary to prove that it is invalid. From time immemo- 
rial it has been the recognized duty of such courts to exercise a discretion; 
to refuse their aid in the enforcement of unconscionable, oppressive, or in- 
iquitous contracts; and to turn the party claiming the benefit of such con- 
tracts over to a court of law. This distinction was recognized by this court 
In Cathcart v. Robinson, 5 Pet 264, 276» 8 L* Bd. 124, wherein Chief Jus- 
tice MarshaU says: 'The difference between that degree of unfairness which 
will induce a court of equity to interfere actively by setting aside a con- 
tract and that which wiU Induce a court to withhold its aid is well settled. 
10 Yes. 292; 2 Ck)z, Ch. 77. It is said that the plaintiff must come into court 
105 F.— 35 
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with dean hands, and that a defendant may resist a hill for specific per- 
formance by showing that under the circumstances the plaintiff Is not en- 
titled to the relief he asks. Omission or mistalce in the agreement, or that 
it is unconscionable or unreasonable, or that there has been a concealment, 
misrepresentation, or any unfairness, are enumerated among the causes which 
will induce the court to refuse its aid,' " 144 U. S. 236, 12 Sup. Ot 637, 36 
li. Ed. 419. 

In the case at bar it was clearly the intention of the parties to re- 
quire complainant to find a party willing to sell on a credit not only 
the rolling stock, which the evidence shows would not exceed in value 
|3,000, but the rails, spikes, and other iron necessary to build the 
road; and that the omission of this part of the agreement was an 
oversight on the part of the party wlio prepared or dictated the con- 
tract. It is unreasonable to suppose that any business man such as 
the defendant is shown to be by complainant would enter into such 
a contract unless he was of the opinion that it included the iron. 
The efforts made by complainant immediately before and after the 
execution of the contract to secure the iron show that he considered 
that a part of his obligation. As was said by Judge Caldwell in de- 
livering the opinion of the United States circuit court of appeals for 
this circuit in Chicago G. W. Ry. Co. v. Northern Pac. Ry. Co., 42 C. 
C. A. 25, 101 Fed. 792, 'TLt is a canon in the interpretation of con- 
tracts that the practice of the parties under them may furnish a solid 
basis on which their construction may rest." 42 C. C. A. 28, 101 
Fed. 795. While in an action on a contract parol evidence might be 
inadmissible, in the absence of fraud, to show the intention of the 
parties to have been different from what is expressed in the contract, 
the authorities above cited are conclusive that in an action for specific 
performance such proof may be considered by the court. The con- 
tract itself, if prepared as intended, is unfair, one-sided, and uncon- 
scionable, and for this reason a court of equity should hesitate to 
compel a specific performance. To grant the relief prayed for in the 
bill would certainly work an unreasonable hardship on the defend- 
ant. The property has been conveyed by defendant to a corpora- 
tion. He has received no preferred stock nor bonds for the $20,000, 
which, under his contract, was to be superior to the common stock, 
but received only common stock at par for the real value of the prop- 
erty. Other parties have subscribed for some of the stock, and paid 
money for it, and that money was used to pay for some of the iron. 
If defendant is required to perform the contract, he must not only 
transfer to the complainant one-half of his own stock free from the 
$20,000 preferential stock or bonds which he was to receive, but he 
must also give him half of the stock subscribed and paid for by the 
other stockholders. Complainant would thus receive $13,450 of de- 
fendant's stock, free from the $20,000 preferential lien, and free from 
the lien which would have been given to the parties who furnished 
the material which was bought with the $3,900, money paid in by the 
other stockholders; while defendant would only receive for his prop- 
erty, which seems to have been valued by the parties at $20,000, 
$9,550 in common stock, — a little over two-thirds of what complain- 
ant would receive for procuring a party who was willing to sell $3,000 
worth of rolling stock on good security to be given by the corpora- 
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tion, which was to pay for the same when it matured. The court has 
no power in this action to compel the corporation to execute to the 
defendant Wooley preferred stock or bonds for the |20,000 specified 
in the contract, as the other stockholders of the corporation have 
vested interests in it which cannot be disturbed. These stockholders, 
the evidence shows, objected to any stock being issued to complain- 
ant unless he would pay therefor in money, as they expected and in- 
tended to do. Complainant, whose name appeared as a subscriber 
and one of the original incorporators, when advised of this, withdrew 
his subscription; and in consideration of his withdrawal the other 
stockholders remained in the corporation, and paid their stock sub- 
scriptions in money. While it is true that, as a rule, where the hard- 
ship ha& been brought upon a party by his own actions, such hard- 
ship is not a good defense to an action for specific performance if it 
is instituted by an innocent party, even this rule is subject to quali- 
fications. The thing contracted to be done must be "reasonably pos- 
sible" (Fry, Spec. Perf. § 258; Pom. Cont. § 187), and "not oppressive 
on the defendant" (Adams, Eq. pp. 183, 253; Shields v. Trammell, 
19 Ark. 51). In the opinion of the court, owing to the conditions ex- 
isting now, it is not "reasonably possible" to carry out this contract 
and enforce it specifically without being very oppressive on the de- 
fendant. A decree as asked by complainant would work a great hard- 
ship, and be very oppressive on the defendant, and for 'this reason 
complainant must be remitted to an action at law to recover the dam- 
ages sustained by him by reason of defendant's breach of contract. 
As defendant Wooley was guilty of. gross negligence when he signed 
the contract, and somewhat at fault, he should be taxed with all the 
costs of this proceeding. Let there be a decree dismissing the bill 
and taxing defendant Wooley with all the costs of this action. 



MIDDLETOWN NAT. BANK OP MIDDLETOWN v. TOLEDO. A. A. & N. 

M. R. CO. et al. 

(Circuit Court, S. D. New York. November 27, 1900.) 

Judges— Interest in Similar Questions— Extent op Disqualification. 

The fact that a judge declines to pass upon the questions of law raised 
by a demurrer, because of his i)ersonal interest In a possible controversy 
which may involve the same questions in a different suit, does not affect 
his right or duty to hear other questions in the case, or to dispose of the 
question of costs, or other matters arising in Interlocutory proceedings. 

In Equity. 

On demurrer to the bill the following order was entered: 

The demurrers of the defendants to the bill of the complainant herein hay- 
ing come up for argument before me, and an order having been entered, dated 
September 28, 1900, directing the argument of said demurrers to be heard 
before some other jixlge, and granting leave to file an amended bill upon cer- 
tain terms therein stated: 

Now, upon motion of the defendants, it is ordered that the said order dated 
September 28, 1900, be, and the same hereby is, resettled so as to read as 
follows: 

**It is ordered that all proceedings had before me in the above-entitled ac- 
tion be, and the same hereby are, vacated; and it is 

"Further ordered that the complainant. If so advised, have leave to file an- 
amended biU within thirty days, upon payment of costs and disbursements to 
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the defendants, but not including a docket fee, to be taxed by the clerk; and 
a copy of such amended bill is to be furnished to the solicitors for the defend- 
ants by the complainant." 
Dated November 26, 1900. 

Schuyler C. Carlton, for complainant 

Arthur P. Cosby, Lucius H. Beers, and Charles N. Judson, for de- 
fendants. 

WALLACE, Circuit Judge. The order of September 28th wac 
granted by me as embodying my vi^ws expressed to counsel when they 
were present before me July 24th. These were, in brief, that the 
argument upon the demurrers should be treated as though it had 
never taken place, and the complainant, if so advised, should be per- 
mitted to amend its bill as authorized by equity rules Nos. 29 and 35. 
Demurrers having been interposed, and disbursements incurred for 
printing points and otherwise, the terms to be imposed, the taxable 
costs up to the time of the argument, should cover these disburse- 
ments. As the argument is to be treated as though it had never been 
had, the docket fee taxable upon a hearing should not be allowed. 
The order was framed for the purpose of imposing these terms only. 
The circumstance that I am unwilling, because of my personal interest 
in a possible controversy in which simUar questions may arise, to 
decide the law questions presented by the demurrers in the cause, does 
not in the least affect my duty to hear any other questions or dispose 
of any interlocutory proceeding, and should not trammel my judicial 
action; It is possible that the order as read, may be capable of mis- 
construction; and I have therefore made a new order, which I trust 
will remove any ambiguity. 



COMMONWEALTH TITLE INS. & TRUST CO. v. BELL, Qerk. 

(Circuit Court, E. D. Pennsylvania. January 3, 1901.) 

Rbcobds op Federal Courts— Judgment Indices— Right of Ezamtkatton. 
A corporation engaged in the business of insuring titles is entitled to 
permission to inspect the Judgment indices kept by a clerk of a circuit 
court of the United States, in relation to transactions which are at the 
time depending, under proper regulations and restrictions. 
J. B. McPherson, District Judge, dissenting. 

See (C. C.) 87 Fed. 19. 

John O. Johnson, for complainant. 

Wm. M. Stewart, Jr., and James B. Holland, for respondent. 

DALLAS, Circuit Judge. A decree may be prepared and submitted 
ordering the defendant to permit properly authorized representatives 
of the plaintiff to inspect and examine the judgment indices and cross 
indices kept by the defendant as clerk of this court, in such way 
and manner as will enable the plaintiff to prosecute its business as 
an insurer of titles, but subject to the following restrictions, to wit: 
(1) The inspection and examination must in each instance relate and 
.be confined to a transaction or transactions which at the time being 
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shall be current op depending; (2) they shall be made only at such 
times and under such circumstances as will not interfere with the 
clerk or his assistants in the discharge of their duties, or with the 
exercise of the right of any other person or persons to have access 
to said indices and cross indices. 

J. B. McFHEBBON, District Judge, dissents. 



In re BUTLER'S ESTATE. 

(Circuit Court of Appeals, Second Circuit January 4, 1001.) 

No. 46. 
Judgments— Equitable Lien. 

Where a contractor had erected a building for which plaintiffs had 
furnished certain labor and materials, a promise by the contractor that 
he would file a lien for the entire sum, and from tlie proceeds of any 
Judgment thereon would pay plaintiff his claim, did not create an equitable 
Uen in plaintiff's favor on a Judgment on the mechanic's lien. 

Appeal from the District Court of the United States for the Eastern 
District of New Yorli. 

George M. Pinney, Jr., and Aaron C. Thayer, for appellants. 
Thomas S. Corey, for appellee. . 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PEE CURIAM. This appeal is from an order of the district court 
for the Eastern district of New York which denied the petition of the 
four appellants that they should be allowed an equitable lien upon 
a judgment upon a mechanic's lien which was recovered by the bank- 
rupts in the supreme court of the state of New York. In April, 
1899, the bankrupts, under the firm name of Butler Bros., had i)ar- 
tially completed for one Hartung a building for a hotel upon land on 
Btaten Island, in the construction of which the four appellants had 
furnished labor and materials to and for the bankrupts. The allied 
foundation upon which the equitable lien of the appellants rests is 
that, more than four months prior to the date of the petition in bank- 
ruptcy, Butler Bros, and the four appellants separately made a verbal 
agreement that Butler Bros, should file one lien for their own debt, 
which should include the amounts due from them to these subcon- 
tractors; that this lien should be for their benefit; that the promisors 
would protect their interests; and that out of the proceeds of any 
judgment the four appellants were to be paid. The district judge 
found that "the conversations of the several petitioners with a mem- 
ber of the firm of Butler Bros, neither created a lien in favor of any 
petitioner, nor transferred any interest enforceable against the gen- 
eral creditors in bankruptcy." We agree with the finding of the dis- 
trict judge. The conversations which the several petitioners narrate 
do not establish an agreement for a lien upon the judgment, but 
amount merely to a promise that Butler Bros, would pay the sub- 
contractors from the money to be received upon the judgment For 
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example, the treasurer of the Tottenville Lumber Company testifies, 
in regard to the supposed contract, that in his conversation with 
Israel Butler the latter said "they would make an effort to get this 
money for all parties interested; that they would put on a lien to 
cover the amount, and when they win the case and get the money, he 
says, you will get your share." The other appellants and Israel 
Butler, when they use their own language and are not replying to 
leading questions, have the same vagueness as to the terms of the 
undertaking or agreement. It was, at most, a promise to pay the 
four appellants from the proceeds of the judgment their debts against 
Butler Bros, for work and materials which had been placed upon the 
hotel. This agreement created no lien upon the fund. Williams 
V. Ingersoll, 89 N. Y. 508; Christmas v. Russell, 14 Wall. 69, 20 L. Ed. 
762. The order of the district court is affirmed, with costs. 



ATLANTA, K. & N. RY. CO. v. HOOPER. 

(Circuit Court of Appeals, Sixth Circuit. December 10, 1900.) 

No. 823. 

Appeal— Revbksal— Mandate— Voluntary Nonsuit. 

A mandate which, after ordering a rey^rsal, contains a direction **to 
grant a new trial, to sustain the plea of ♦ • • limitations, • • • 
and to enter judgment for the defendant," does not make a new trial 
compulsory, but merely allows plaintiff one if he desires it, the further 
directions as to the plea and entry of judgment to govern only in case 
' he elects to take a new trial; so that after the trial court, on reception 
of the mandate, has entered an order setting aside the judgment there- 
tofore entered and granting a new trial, plaintiff may take a voluntary 
nonsuit 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 
Alexander Smith, for plaintiff in error. 
Before LURTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. This is a suit brought under a statute 
of Tennessee to recover for the wrongful death of the intestate occa- 
sioned by the negligence of the railroad company. The case was 
before us on a previous occasion, and the facts and the decision of 
this court are reported in 92 Fed. 820, 35 C. C. A. 24. It was then 
held, reversing the judgment of the circuit court, that the amend- 
ment of the declaration by substituting the father in place of the 
mother, as the party for whoBe benefit the suit was brought, so 
changed the nature of the action as to be equivalent to the bringing 
of a new suit, and that the question whether the suit was barred by 
the statute of limitations must be tested by reference to the time 
when the amendment was made; and, further, that, it appearing 
that the time prescribed for bringing the suit had elapsed prior to 
the amendment, the plea of the statute should have prevailed. The 
mandate sent to the court below, after ordering a reversal, contained 
a direction "to grant a new trial, to sustain the plea of the statute 
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of limitations to the declaration as amended, and to enter judgment 
for the defendant." On the reception of the mandate, the circuit 
court, on the 2d day of May, 1899, entered an order setting aside the 
judgment theretofore entered, and granting a new trial, but at that 
time made no further order in execution of the mandate. On the 
10th of October following the plaintiff entered a voluntary nonsuit; 
whereupon the court, against the objection of the defendant, ordered 
that the suit be dismissed without prejudice, and that the costs in the 
case be taxed against the plaintiff and his sureties. To this order 
the defendant excepted, and the case is brought here on another writ 
of error. 

The contention for the plaintiff in error is that the circuit court 
should have ordered that the defendant's plea of the statute of limi- 
tations be sustained, and entered judgment for the defendant in strict 
conformity with the directions of the mandate. The ground of com- 
plaint is that, whereas the judgment directed by the court would 
have terminated litigation by settling the rights of the parties, the 
judgment actually entered leaves the plaintiff at liberty to prosecute 
a new action for the same cause. 

But we think the course taken by the circuit court was entirely 
proper. The directions of the mandate, when rightly construed, in- 
tended to award the privilege to the plaintiff of having a new trial, 
if he should desire it, and did not make it compulsory. If the plain- 
tiff should elect to take a new trial, then the further directions of 
the mandate would govern the court in its further proceedings 
thereon. Such provisional direction^ are not unusual in appellate 
courts, the object being to guide the court below in such further pro- 
ceedings as may be taken, and not to subvert the normal course of 
procedure. Under the statute of Tennessee (Code, § 4246), "the plain- 
tiff may, at any time before the jury retires, take a nonsuit or dis- 
miss his action as to any one or more defendants; but if the defend- 
ant has pleaded a set-off or counterclaim, he may elect to proceed 
on such counterclaim in the capacity of a plaintiff." And, at the com- 
mon law, the plaintiff may take a nonsuit before the trial begins, 
and in some jurisdictions at any time before verdict, and the right 
is the same, whether upon the first trial, or upon a new trial after 
judgment has been set aside and "held for naught," and such new 
trial ordered. 6 Enc. PI. & Prac. 836, 838, 839, and cases cited. 

In the case of Gardner v. Railroad Co., 150 U. S. 349, 14 Sup. Ot. 
140, 37 L. Ed. 1107, the plaintiff had brought suit in the state court 
for a personal injury, and had recovered judgment. The defendant 
removed the case to the supreme court, and that court, upon consid- 
eration of the evidence, held that the plaintiff had not made out a 
cause of action, and for that reason the judgment of the lower court 
was reversed, and a new trial granted. After the case had been 
remanded, the court below entered an order setting aside its former 
judgment, and ordering a new trial. Thereupon the plaintiff volun- 
tarSy submitted to a nonsuit, and judgment was entered accordingly. 

The plaintiff having commenced a new suit in the federal court, 
one of the questions was whether he was barred by the determina- 
tion of the facts and the judgment of the state supreme court in the 
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former action. After judgment, the case went to the supreme court 
of the United States, where it was held that, by the reversal of the 
judgment of the lower court by the state supreme court, the matter 
was set at large, and that, although the lower court had actually 
ordered a new trial as directed by the supreme court, the plaintiff 
yr as at liberty to disclaim the right to pursue it and to become non- 
suit, and thereupon to commence a new suit in any court having juris- 
diction. In the present case this court did not assume the power of 
arbitrarily compelling the plaintiff to go on with his suit after his 
judgment had been reversed, but simply directed what judgment 
should be entered in case he dected to go on to a final determination 
in the court below. This is the reasonable construction of the man- 
date. The judgment of the circuit court is affirmed, with costs. 



CLARK V. CHICAGO. M. & ST. P. RY. 00. 

(Circuit Oaurt, S. D. New York. November 19, 1900.) 

Rbfbrbncb— Stipulation por Costs— Mandate of Supkemb Court. 

Provisions of a mandate from the supreme court, in relation to the 
costs of a case, do not affect the right of a party to tax costs made on a 
reference, In accordance with a stipulation entered into between the par* 
ties before the hearing. 

On Objections to Taxation of Costs. 

See 20 Sup. Ct. 924; 25 0. C..A. 120, 92 Fed. 968. 

Kellogg, Boss & Smith, for plaintiff. 
Peckham, Miller & King, for defendant 

LACOMBE, Circuit Judge. The mandate of the supreme court cer- 
tainly has not eliminated the stipulation under which the parties be- 
gan their hearings before the referee. Either party was at liberty to 
insist upon the case being retained on the calendar and tried without 
the expense necessary to a trial by referee. Assenting to such a dis- 
position of it, both sides were free to make such arrangement as they 
saw fit as to how such expense should be provided for. They stipulated 
"that there shall be charged and taxed in favor of the prevailing 
party such reasonable referee's fees as the referee may decide to 
charge"; also that "the stenographer's fees shall be paid, half by 
each party, and that the successful party shall tax its half as costs." 
There can be no possible doubt that, had the referee found in favor of 
the plaintiff the same amount as the supreme court has, he would have 
been entitled, under this stipulation, to tax the referee's and the half 
stenographer's fees. As to the other items in the bill,. possibly this 
court wiU be conforming to what the supreme court wants to have 
done, if the plaintiff be allowed to tax one-sixth only. It is so ordered. 
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INTERNATIONAL CONTRACTING CO. V. McNIOHOU 

(Olrcitit Court, E. D. Pennsylvania. January 8, 1001.) 

No. 112. 

]• Plbading — Affidavit of Dbfense— Sufficiency. 

Act Pa. July 15, 1807, entitles a plaintiff to Judgment on any portion 
of a claim as to which the affidavit of defense may be insufficient. Plain- 
tiff sued t(x breach of a contract under which defendant agreed to 
receive plaintifTs deliveries of gravel at the average rate of 1,000 cubic 
yards a day, in that he failed to taJce the full amount Held that, where 
the affidavit of defense failed to negative any allegations of the com- 
plaint, but only contended for a different measure of damages from that 
claimed, plaintiff was entitled to judgment on the pleadings for the 
amount recoverable under the proper measure of damages. 

SL Bbbagh of Contract— Measure of Damages. 

In an action for breach of a contract under which defendant agreed 
to take plaintiff's deliveries of gravel at the average rate of 1,000 cubic 
yards a day, the measure of damages for defendant's failure to take the 
full amount is the costs and expense suffered by plaintiff by reason of 
such failure, with interest from the date when the contract terminated. 

J. R Paul, for jdaintiff . 

J. G. Johnson, for defendant. 

DATitiAR, Circuit Judge. This is a motion for judgment to the 
extent to which the plaintiff avers that the affidavit of defense is in- 
sufficient in law. Act Pa. July 15, 1897. In so far as it is necessary 
now to state it, the contract sued upon provided for the delivery by 
the plaintiff, and acceptance by the defendant, of a considerable quan- 
tity of gravel, at an average rate of about 1,000 cubic yards per day. 
The plaintiffs statement alleges that it was prepared and ready and 
willing to deliver at the rate agreed upon as above stated, and that 
the defendant refused to receive at that rate, 'Tbut, on the contrary, 
did and would receive much less than 1,000 cubic yards per day, and 
during 117 days, during which the plaintiffs were engaged in deliver- 
ing material under the said agreement, did and would receive only 
83,016 cubic yards of material, instead of 117,000 yards thereof, as 
required by said contract." The pertinent part of the affidavit of de- 
fense is: 

"I am farther advised by counsel, and therefore aver, that, even if the 
plaintiff is entitled to damages by reason of my failure to receive the gravel 
at the rate of 1,000 cubic yards a day, it is only entitled to recover the addi- 
tional costs and expenses which it suffered by reason of my failure to take 
the full amount stipulated in the contract per day. and not to recover at the 
rate set out in its statement of dalm.*' 

I am of opinion that the plaintiff is now entitled to judgment for 
that part of its claim to which the foregoing extracts relate, but that 
the measure of damages which is contended for by its learned counsel 
cannot be applied by this court in this case. The claim that the earn- 
ing capacity of the vessels engaged in the service of delivering the 
gravel should determine the amount of the judgment to which the 
plaintiff is entitled is therefore overruled, and the measure suggested 
in the affidavit of defense is adopted, namely, the costs and expense 
suffered by the plaintiff by reason of the defendant's failure to take 
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the full amount stipulated in the contract per day. Accordingly, judg- 
ment may now be entered for the plaintiff for |4,103.12, that sum 
being alleged in the statement, and not denied in the affidavit, to be 
the amount of the actual expenses incurred by the plaintiff in conse- 
quence of the particular breach to which the present motion is di- 
rected. 

(February 7, 1901.) 

When this case was before the court on a rule for judgment for 
want of a sufficient affidavit of defense, the question of interest was 
not discussed at bar, and was therefore left undecided. The respec- 
tive counsel have, however, since submitted their views upon the 
subject, and the point upon which they differ must now be deter- 
mined. For the plaintiff it is contended that interest from the date 
of the termination of the contract in question should be allowed as a 
legal incident of its right to damages. The defendant, on the other 
hand, insists that interest should be awarded only from the time 
when demand was made for the correct principal sum, which, as he 
suggests, was not until the amended statement of claim was filed. 
In my opinion, the position of the plaintiff is the only tenable one. 
The right to compensation for the breach of a contract accrues when 
it is broken, and, if not then made, the delay must be paid for in 
interest. This is the ordinary rule, and the adjudications which seem 
to indicate that interest runs only from the time of demand rest, I 
think, upon the assumption that, in the cases in which they were 
made, the demand and refusal of payment fixed the time of default. 
An assessment in accordance with this opinion may be prepared, and, 
if agreed to, may be filed; otherwise, it can be presented to the court 
for settlement. 



TULLIS V, LAKE ERIE & W. R. 00. 

(Circuit Court of Appeals, Seventli Circuit January 15, 1901.) 

No. 455. 

1. Bill of Exceptions— Time for Settling— Pendency of Motion for New 
Trial. 

When, by reason of a motion for a new trial or rehearing, or to set aside 
the Judgment, entered at the term when the Judgment was rendered, the 
power of the court over the Judgment is retained, a bill of exceptions may 
be settled, or time given for preparing it when the motion is overruled, 
whether at the same or a later term. 

8. New Trial— Procedure in Federal Courts— State Practiob. 

Rev. St § 914, does not require conformity to the state practice by the 
federal courts in respect to motions for new trial or bills of exceptions, 
and, where a motion for new trial was filed and disposed of in accordance 
with a rule of court, it is inmaaterial that the requirements of the state 
practice were not observed.i 

8. Master and Servant — Rules of Railroad Company — Evidekgb of 
Waiv«r. 

A rsUroad company may waive any of its rules governing employes, and 
where, in an action by an employ^ for a personal injury, it invokes such 
a rule, and its nonobservance by the plaintiff, as a defense, evidence is 

1 Conformity to practice in state courts, see notes to O'Connell v. Reed. 5 
a a A. 594, and Nederland life Ins. Co. v. Hall, 27 C. C. A. 392. 
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competent to show that the rule was never observed by employ^, nor In- 
sisted on by their superiors, and the question of waiver is one for the 
Jury. 
4 Same— Action for Injury of Sbrvakt— Evidbncb. 

In an action by a brakeman against a railroad c(»npany to recover for 
a personal injury, where it Is shown as a defense that at the time of the 
injury plaintiff was not in the place required by a rule of the company, 
testimony of the division superintendent that he would discharge any 
employ6 who persistently violated such rule to his knowledge is not a 
statement of fact, and is incompetent to disprove a waiver of the rule by 
the company. 

5. Same— Violation of Rules by Servant. 

Where the rules of a railroad company provided that brakemen should 
be under the direction of the conductor at all times when on duty, and 
should remain at their post of duty at all times unless excused by the con- 
ductor, and further provided that conductors on freight trains should re- 
quire their brakemen to be on top of the cars when ascending or descend- 
ing grades, it cannot be held as a matter of law that a brakeman violated 
his duty by being in the caboose, with the knowledge and acquiescence 
of the conductor, when the train was starting up a grade. 

6. Same— Contributory Negligence. 

Plaintiff, who was rear brakeman on a freight train, was in the cupola 
of the caboose when an engine which was to assist in pushing the train 
up a grade was negligently run against the caboose with such violence as 
to derail it, by which plaintiff was thrown to the ground and injured. 
Held that, conceding that plaintilTs duty required him to be on top of the 
cars, his remaining in the caboose was not negligence which contributed 
to his Injury in a legal sense, but was a mere condition of the injury, 
since the rule requiring him to be outside was not made for his protec- 
tion, and, under any ordinary circumstances, he would be safer inside the 
caboose than on top of the train. 

In Error to the Circuit Court of the United States for the District 
of Indiana. 

The plaintiff in error, Hoeea B. Tullls, employed as a rear brakeman upon a 
freight train of the Lake Erie & Western Railroad Company, going eastward 
on the night of February 10, 1805, was injured by the negligent management 
of a locomotive which was following the train for the purpose of pushing 
it over a steep grade up which it had started or was just about to start. 
The pusher ran against the caboose of the train with such violence as to 
throw it from the track. The plaintiff, who was at the time in the cupola on 
the caboose, observing that a collision was imminent, endeavored to escape 
through a side window, but was thrown by the violence of the shock upon the 
frozen ground, and seriously injured. The engineer whose negligence is al- 
leged to have caused the injury being a fellow servant, it was only by virtue of 
the act of the Indiana legislature approved March 4, 1893 (Sess. Laws 1803, 
p. 294), that the action could be maintained. The constitutionality of that act 
was denied in this case, but, upon certification of the question by this court to 
the supreme court, has been established by the decision of that court. TuUis 
V. Railroad CJo., 175 U. S. 348, 20 Sup. Ct 136, 44 L. Ed. 192. It now remains, 
therefore, to consider whether in the proceedings at the trial there Intervened 
error for which the judgment should be reversed. The errors alleged and in- 
sisted upon relate to the exclusion and admission of evidence, and to the re- 
fusal of requests for instruction. 

The following rules of the company, under the titles quoted, were read in 
evidence: 

"Conductors Have Control of Their Men." 

"(90) Conductors have fuU control of all men placed under their direction, 
and will be held strictly responsible, with the men, for any violation of the 
rules and regulations, or the want of judgment and action in emergencies. 
They must know that their men are at all times at their posts of duty. One 
man must Invariably be kept on the rear car of every train while in motion, 



Digitized by 



Google 



&56 106 FBDBRAL REPORTBB. 

and on freight trains one man mnst be kept on the forward end or on the 
engine in bad weather. They must have in their poBsesslon at all times the 
proper danger signals, ready for use in an emergency. Passenger brakemen 
must take their position near the door, never using a seat when In use or 
needed by pasliengers, and must refrain from any discussions or arguments 
with the passengers," 

"Freight Men on Top of Trains." 

''(93) Freight conductors are expected to ride on top of the train as much as 
possible, where they can apply the brake if necessary, and see that their 
brakemen do their duty. They must require all the brakemen to be on top 
of the train at least one-half mile before arriving at and while passing all 
stations and stopping places, descending or ascending grades, or at any point 
or time when extra precaution is necessary to ensure safety." 

''For Brakemen — ^Brakemen Study Time Table." 

"(128) Brakemen are under the direction of the conductor at all times when 
on duty with their trains. They are expected to study and become familiar 
with the time table and the rules and regulations of the service." 

"(132) They must remain at all times at their post of duty, unless excused 
by the conductor, or another brakeman must perform his duties." 

Addison 0. Harris, for plaintiff in error. 

W. H. H. Miller and John B. Cockrum, for defendant in error. 

Before WOODS and JENKINS, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court 

The specifications of error relied upon all depend upon the bill of 
exceptions, and, it is insisted, cannot be considered because the bill 
was not signed, nor time for the preparation and filing thereof ex- 
tended, during the term at which the trial was had and judgment en- 
tered. It appears, however, that a motion for a new trial, and briefs 
in support of it, were filed a few days before the close of the term. 
According to the docket entry, this was done in open court before the 
judge who presided at the trial; but it is stated in the bill of excep- 
tions that the motion and brief were filed in the clerk's office, and 
were not brought to the attention of the judge until an early day in 
the next term of the court. The briefs were filed in conformity to the 
rule of court adopted on September 27, 1892, to the effect that all mo- 
tions, demurrers, or exceptions thereafter filed should be supported by 
briefs filed therewith in duplicate, of which the clerk should forthwith 
notify the adverse party, to whom fifteen days should be allowed for 
filing answering briefs, and that, if oral argument should be desired 
by either party, it should be asked at the.time of filing briefs. Within 
the time allowed by the rule, but at the ensuing term of the court, 
the attorneys for the defendant in error filed in the clerk's office 
their answering brief on the motion for a new trial, and, neither party 
having asked an oral argument, the clerk carried the motion and briefs 
to the judge in chambers. A few days later the motion was overruled, 
exceptions allowed, and sixty days given the plaintiff in error in 
which to file a bill of exceptions, the judge stating at the time that, in 
his opinion, the exceptions and bill would be of no avail. The bill 
was prepared, signed, and filed within the time allowed, embracing 
amendments suggested by the attorneys for the defendant in error. 
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who, however, objected to the signing of the bill on the two grounds 
that the eonrt was then without power to sign a bill, and that the time 
for taking a writ of error had passed. While it is well settled that 
a bill of exceptions can be signed only at the term of court at which 
the trial was had and judgment entered, or within an extension of 
time then granted (Brooder Ck). v. Stahl, 42 O. O. A. 522, 102 Fed. 590), 
yet if by reason of a motion for a new trial or rehearing or to set aside 
the judgment, entered at the term, the power .of the court over the 
judgment is retained, a bill of exceptions may be settled or time given 
for preparing it when the motion is overruled, whether at the same or 
^ later term (Woods v. Linvall, 1 C. 0, A. 34, 48 Fed. 73, 4 U. S. App. 
45; Brockett v, Brockett,^ How. 238, 11 L. Ed. 251; Railroad Co. v. 
Murphy, 111 U. S. 488, 4 Sup. Ct. 497, 28 L. Ed. 492; Smelting Co. v. 
Billings, 150 U. S. 31, 14 Sup. Ot. 4, 37 L. Ed. 986; Voorhees v. 
Manufacturing Co., 151 U. S. 135, 14 Sup. Ct. 295, 38 L. Ed. 101). 'TJn- 
til then the judgment or decree does not take final effect for the pur- 
pose of a writ of error" (Smelting Co. v. Billings); and until then 
there is no good reason for saying that the time for settling a bill of 
exceptions, the necessity for which could not be known sooner, had 
passed. This proposition is not affected by the fact that in the federal 
courts the ruling upon a motion for a new trial is discretionary, and 
not reviewable. It does result, however, from that fact that section 
914 of the Revised Statutes of the United States does not require con- 
formity to the state practice in respect to motions for new trial or bill 
of exceptions (In re Chateaugay Ore & Iron Co., 128 U. S. 544, 9 Sug. 
Ct. 150, 32 L. Ed. 508); and it is immaterial to inquire whether, under 
the practice in the state courts, the filing of the motion in the clerk's 
office without calling it to the attention of the court would have been 
of no effect. Whatever might otherwise have been the proper prac- 
tice, the rule adopted by the lower court was intended to authorize the 
course pursued. The attorneys for the defendant in error filed their 
answering briefs without questioning that the motion had been regu- 
larly filed, and the court, without suggestion of a want of power, enter- 
tained the motion, and decided it on the merits. 

Rule 93 having been read in evidence, the plaintiff in error offered 
to testify that during the two ye^rs of his employment as brakeman 
upon the road of the defendant it was not required of any brakeman 
by any superior officer at any time to be upon the top of cars at any 
time between stations when going up or down grade, and testimony 
to the same effect from two other witnesses was offered, but upon 
objection was ruled out, on the ground, stated at the time by tiie court, 
that, this plaintiff having admitted that he signed a contract in which 
he agreed that he would study and abide by the rules on the time card, 
that made "a contract between him and the defendant, and, although 
every other man on the railroad may have disregarded the rule, he 
was bound by his contract to observe it." This was erroneous. It 
was within the power of the company to waive any rule of its own 
adoption, whether the employes' duty to obey it arose from express 
contract, or by implication from the mere fact of employment and 
knowledge of the rule. The testimony offered tended to show such dis- 
regard of the rule by the brakemen and officers of the company as to 
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make the question of waiver one proper to be submitted to the jury. 
Kailway Co. v. Baker, 63 U. S. App. 553, 33 0. C. A- 468, 91 Fed. 224. 

The court, over objection, permitted the division superintendent of 
the defendant, in response to the question whether, if the practice of 
violating rule 93 were brought to his attention, he would permit it, 
to answer: 'If a man persistently violated that rule, I would order 
his discharge, if I knew it." This was not a statement of fact per- 
tinent to the issue, but rather a mere expression of opinion, which 
could be of no legitimate significance in the trial. 

The important, and, indeed, the controlling, question in the case is 
that of contributory negligence. Error has not been assigned upon 
the charge given by the court to the jury, but three requests for 
special instructions, it is insisted, were improperly refused. We 
have not made such analysis of these requests as to be able to say 
that they should or should not have been given. The first and second 
conclude with a declaration that there had been no contributory negli- 
gence, when, perhaps, as in the third, the conclusion should have been 
left to the determination of the jury. Without passing definitely upon 
the point, we deem it proper, since the question must arise on another 
trial of the case, to say that we are unable to see just ground for at- 
tributing the injury suffered by the plaintiff in error to his own fault. 
If he was bound by the rules to be on top of the car, and outside of the 
cupola, which was above the roof of the car, it was not by any rule 
directly regulating his conduct, but by inference from the rules pre- 
scribing the duties of conductors. He was, by an explicit rule, **under 
the direction of the conductor at all times when on duty," upon a train. 
For brakemen this rule, for manifest reasons, had precedence of all 
others; and when, with the knowledge and acquiescence of the con- 
ductor, the plaintiff in error was in the cupola, just as his train ap- 
proached or was starting up the grade, it is not to be said, as matter of 
law, that he was there in violation of duty. The conductor's authority 
to excuse him from remaining at the post of duty is expressly recog- 
nized in rule 132, and we cannot agree that nothing less than an ex- 
press instruction or command of the conductor could justify his pres- 
ence in the cupola. To say the most, it was a question for the jury. 
But even if he was wrongfully away from his post, how can it be 
said that he was thereby guilty of negligence contributing to the injury 
which he suffered? A collision, such as that which happened, was 
not likely to occur, and in respect to the dangers reasonably to be ap- 
prehended the cupola was a safer place than the top of the car. The 
requirement that brakemen should be on top of the cars was not for 
their own safety, but rather for the better discharge of their duties 
upon an emergency. If in Railroad Co. v. Mansberger, 12 C. C. A. 
574, 65 Fed. 196, 24 U. S. App. 551, this court was right in saying that 
the position of the brakeman on a car, when by the rule then ap- 
plicable he ought to have been on the ground, "was a mere condition of 
the injury," and "not the immediate cause of it, in a judicial sense," 
it is diflScult to see how, in a more direct sense, the position of the 
plaintiff in error in this instance could have been the cause of the in- 
jury. For the errors pointed out the judgment is reversed, with direc- 
tion to grant a new trial. 
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O'SHBA V. NEW YORK, C. & ST. L. R. CO. 
(Circuit Court of Appeals, Seventh Circuit January 2, 1901.) 

No. 653. 

1. Release— Joint Tort Feasors. 

The legal effect and operation of a release declaring that a person in- 
jured by the joint negligence of two raihroad companies has received 
full settlement from one of them for all his injuries resulting from the 
accident in question is not affected by an expression therein excepting 
the other company. 

2. Evidence— CoNTRADiCTiNo Writtek Instrument— Release. 

While one of two joint tort feasors can avail himself of a release of 
the other, and is therefore not a stranger to the release to that extent, 
he is a stranger to the instrument in the sense in which the term is 
used in the rule that in a suit between a party to a contract and a stran- 
ger thereto neither is concluded by the writing, but either may contradict 
it by parol evidence. 

In Error to the Circuit Court of the United States for the Northern 
District of Illinois. 

Action by John W. O'Shea against the New York, Chicago & 
St. Louis Railroad Company. A verdict was directed for defendant, 
and plaintiff brings error. Reversed. 

The plaintiff in error, who was the plaintiff below, brought suit to recover 
for injuries received while in the service of the defendant, the New York, 
Chicago & St. Louis Railroad Company, owning and operating a raUroad 
commonly known as the "Nickel Plate Railroad." At the time of the acci- 
dent, December 29, 1894, the plaintiff was riding upon one of the engines 
of the Nickel Plate Company, which was being run over the tracks of the 
Chicago, Burlington & Quincy Railroad Company, The latter company had 
erected a tower post in close proximity to the track, and as the engine 
passed this post the plaintiff was struck thereby and injured. The immediate 
cause of the accident was the dangerous proximity of the post to the track, 
and the action proceeds upon the theory that, whUe the Chicago, Burlington 
& Quincy Railroad Company was primarily resi)onsible, yet the defendant, 
the Nickel Plate Railroad Company, was also liable to him for the injury, 
in that it negligently allowed its engine to be operated upon tracks dangerous 
because of the proximity of the tower post In addition to a plea of not 
guilty, the defendant filed a further plea that on the 23d of March, 1895, the 
plaintiff made daim against the Chicago, Burlington & Quincy Railroad Com- 
pany for his injuries, sustained by the joint negligence of the defendant and 
the Chicago, Burlington & Quincy Railroad Company, that such claim was 
duly paid and satisfied by that company, and that the plaintiff executed and 
delivered to that company a release and satisfaction for the claim, which 
is set out in hsec verba in the plea and is herein set forth at large. At the 
trial the supposed satisfaction or release was offered In evidence. It was 
upon the ordinary blank used by that company, and the following is a fac- 
simile of the original, the words erased being in print, and the words substi- 
tuted and Interlined being typewritten, the body of the document, stating 
the character of the claim and the amount received, being also typewritten: 
"Form 1.646. 

'•The Chicago, Burlington & Quhicy Raihroad Company to J. W. CShea, Dr. 
7429 EUis Ave., Chicago, Ills. 

"For amount agreed upon in foil settlement of all claim, demands, or causes 
of action whatsoever which J. W. O'Shea may have or ever has had against 
the Chicago, Burlington & Quincy Railroad Company (but not the New York, 
Chicago & St. Louis Railroad Company) account of or growing out of an 
accident which occurred at or near Loomis St crossing of said railroad com- 
pany's tracks, Chicago, lU., on or about December 29th, 1894, at which time, 
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While on duty as switchman on a N. T., C. & St. L. train, said 0*Shea was 
supposed to have been struck and injured by post of gate tower. 
"In full settlement for any and all injuries resulting from said acci- 
dent 51,200 00 

"Received of the Chicago, Burlington & Quincy Railroad Company twelve 
hundred and oo/j^o dollars, in full payment of the above account In con- 
sideration of the payment of said sum of money, I, J. W. O'Shea, of Chicago, 

covenant never to sue 
In the county of Cook and state of Illinois, hereby gomioot icloao s i^ a Dd fOF 

for any 
e¥Of dtschttp g c the said company e f and from aU ^manner of actions, causes 
of action, suits, debts, and sums of money, dues, claims, and demands what- 
soever, in law or in equity, which I have, ever had, or now have, against said 
company, by reason of any matter, cause, or thing whatever, whether the 
same arose upon contract or upon tort. 

"In witness whereof I have hereunto set my hand and seal this 23 day of 
March, 1895. 

"[Signed] J. W. O'Shea- [L. S.]" 

Under objection and exception, the court allowed parol evidence of the 
negotiations which led up to the written agreement and of the actual agree- 
ment said to have been made. The testimony of the plaintilf, of Mr. Connell, 
the attorney, and Mr. Delano, the superintendent of freight terminals, of the 
Chicago, Burlington & Quincy Railroad Company, is substantially concurrent 
to the following effect: That the plaintiff applied to Mr. Delano to know 
what damages the company would pay or what they were prepared to do 
for him. At first Mr. Delano sought to Induce him to make a settlement 
with the company which employed him, bat the plaintiff persisted in desiring 
to know what the Chicago, Burlington & Quincy Railroad Company would 
do for him, and he finally proposed that that company should pay him a sum 
of money, but that he would sign no release of any kind for It. After con- 
sultation with other officers of the company, Mr. Delano told him that the 
company would pay him $1,200. What followed Is thus stated by Mr. De- 
lano: "He said he wouldn't sign a receipt of any kind for that money which 
didn't leave him free to sue, I think was his expression, the Nickel Plate 
Company; and I told him that our counsel was willing to give him the money 
on that understanding, and the, last conversation I had with him priof to 
the final making out of the papers was to make an appointment with him 
to meet him on a certain day, and go with him to oor general counsel's office, 
and there the money would be paid to him; and that time I gave him a copy 
of the standard form on which receipts are taken for money paid in that 
way, so that he might understand the thing, and know what he would be 
expected to sign when he came to the final meeting. He brought the form 
which I had let him have, and had made changes on it. Those changes were 
accepted by our attorney." The plaintiff and Mr. Delano then repaired to 
the oflice of the general counsel of the company, where they met Mr. Dawes, 
the general counsel, and Mr. Connell, the attorney, where, the plaintiff object- 
ing to a form of instrument presented, but which does not appear in evi- 
dence, the attorney of the company dictated the form in which the instru- 
ment now appears, and, upon its being written out and exhibited to the plain- 
tiff, he said, "I am not going to sign that unless it is all right so that I 
have my right to recover in a suit against the Nickel Plate Company." This 
he repeated several times, and Mr. Delano, Mr. Dawes, and Mr. Connell all 
assured him that was understood, and that the paper would carry out his 
intentions, and his right to sue the Nickel Plate Company would be preserved, 
if he signed the document; that all the company wanted was an agreement 
not to sue the company, leaving the plaintiff whatever rights he might have 
against the Nickel Plate Company; that the $1,200 was to be paid for an 
agreement not to sue the Burlington Company; and thereupon the plaintiff 
read the whole of the paper, and signed and delivered it, and the money 
($1,200) was paid. Upon the conclusion of the evidence the court directed a 
verdict for the defendant, which ruling, upon proper exception and assign- 
ment of errors, is here for review. 



Digitized by 



Google J 



0'SH£A V. MEW YORK, C. A ST. L. B. CO. 661 

Prank Hamlin, for plaintiff in error. 
William J. Calhoun, for defendant in error. 

Before WOODS, JENKENS, and OROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court. 

It is well settled that one injured by the act of several joint tort 
feasors may sue one of them, or any number less than the whole of 
them, or all of them. It is also settled that as there is but one in- 
jury there can be but one satisfaction. If, therefore, the injured 
person receives satisfaction from one of the joint tort feasors) or 
executes a release, that satisfaction and release operate as a bar to 
an action against the others, because the cause of the action is sat- 
isfied, and no longer exists. With respect to a technical release 
under seal of one of several joint tort feasors, the law indulges the 
absolute presumption that the injured person has received full com- 
pensation, and is therefore barred of an action against the other 
wrongdoers. It must therefore be shown in such an action that 
the injured party has received such full compensation, or what he 
accepted as full compensation, or that he has released one of ,the 
wrongdoers by technical release under seal. The instrument here 
in question is one under seal, and it may not be denied that some 
of the language therein contained indicates a complete accord and 
satisfaction for the injuries received by the plaintiff in error, while, 
on the other hand, there are expressions contained in it which indi- 
cate to the contrary. The first part of the document is in the form 
of an account or bill against the Chicago, Burlington & Quincy 
Railroad Company for the sum of |1,200 "for amount agreed upon 
in full settlement of all claim, demand, or causes of action whatever 
which J. W. O'Shea may have or ever, has had against the Chicago, 
Burlington & Quincy Railroad Company, • • • account of or 
growing out of an accident which occurred at or near Loomis St. 
crossing of said railroad company's tracks, Chicago, Ills., on or about 
December 29, 1894, at which time, while on duty as switchman on 
a N. Y., C. & St. L. train, said O'Shea was supposed to have been 
struck and injured by post of gate tower. In full settlement for 
any and all injuries resulting from said accident." The remainder 
of the document consists, first, of a receipt of the sum of money 
mentioned "in full payment of the above account." Then follows, 
•*in consideration of the payment of said sum of money," a cove- 
nant never to sue the Chicago, Burlington & Quincy Railroad Com- 
pany for any debt, claim, or demand whatever which O'Shea ever 
had or now has against that company, whether arising upon contract 
or upon tort. This document is an accord and satisfaction coupled 
with a covenant never to sue. There are upon the face of the paper 
certain indicia of an intention of O'Shea not to accept the sum 
stated in full satisfaction of his injuries. Thus, in the statement 
that it is for the amount agreed upon in full settlement of all claims 
and causes of action against the Burlington Company, there fol- 
lows this expression, "but not the New York, Chicago & St. Louis 
105 F.-36 
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Railroad Company/' The agreement is written upon one of the 
printed blanks of the Burlington & Quincy Company, which con- 
tains in print a general release,. and the words, "remise, release, 
and forever discharge,'* are erased in red ink, and the words, "cove- 
nant never to sue," substituted, and the words, "of and from all," 
are likewise erased, and the words, *^or any," substituted. The 
inquiry naturally arises, if this document was designed as a full 
satisfaction for the injury, why should the New York, Chicago & 
St. Louis Railroad Company be excepted, and why should a cov- 
enant not to sue be substituted for a technical release? It may not 
be denied, we think, that, if this agreement must stand as it was 
executed, the expression, "but not the New York, Chicago & St. 
Louis Railroad Company," must be held to be of no force, being 
repugnant to the legal effect and operation of the instrument (Gun- 
ther V. Lee, 45 Md. 60; Delong v. Curtis, 35 Hun, 94; Seither v. 
Traction Co., 125 Pa. St 397, 17 AtL 338, 4 L. R. A. 54), which de- 
clares that O'Shea has received full settlement for all injuries result- 
ing from the accident in question. The oral testimony allowed at 
the trial, under objection of the defendant in error, clearly estab- 
lishes that it was not intended by either party to the paper that the 
sum of |1,200 should be paid to O'Shea in full satisfaction of his 
injuries, and that it was not intended by either party that the docu- 
ment which O'Shea was to sign should be anything more than a cov- 
enant not to sue the Chicago, Burlington & Quincy Railroad Com- 
pany, that company being willing to give the sum stated in the 
paper as a consideration for that covenant. In other words, the 
paper does not express the actual agreement of the parties. The 
question then arises whether such oral testimony was admissible. 
We think that it was. The rule that "parol contemporaneous evi- 
dence is inadmissible to contradict or vary the terms of a valid 
written instrument" was not adopted because the document is under 
seal. That mode of attesting a written instrument as the deed of 
a party was employed because, at the time of its adoption, most men, 
even of the higher classes of society, could not write. There is 
popularly supposed to be some special sanctity to a seal. It was a 
solemn and deliberate act of the parties, expressing their assent 
to the agreement declared in the paper sealed. The seal, now that 
men can write, has not the sanctity and authority formerly given 
to it. See Lowe v. Morris, 13 Ga. 150. The rule was adopted "be- 
cause the contract itself is plainly and intelligibly stated in the 
language of the parties, and is the best possible evidence of the 
intent and meaning of those who are bound by the contract and 
of those who are to receive the benefit from it." Stackpole v. Arnold, 
11 Mass. 31. And this rule of exclusion is applied to simple con- 
tracts in writing to the same extent and with the same exceptions 
as to specialties or contracts under seal. Id. But this rule, as 
stated by Mr. Greenleaf on Evidence (section 279), "is applied only 
in [suits] between the parties to the instrument, as they alone are 
to blame if the writing contains what was not intended, or omits 
that which it should have contained. It cannot affect third persons, 
who, if it were otherwise, might be prejudiced by things recited in 
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the writings, contrary to the truth, through the ignorance, care- 
lessness, or fraud of the parties, and who, therefore, ought not to 
be precluded from proving the truth, however contradictory to the 
written statements of others." See, also, Whart. Ev. 923. In a 
snit between a party and a stranger, neither is concluded by the 
contract, but either may give evidence differing from it. Lee v. 
Adsit, 37 N. Y. 78; McMaster v. Insurance Co., 55 N. Y. 222; 
Lowell Mfg. CJo. v. Safeguard Fire Ins. Co., 88 N. Y. 591; Hankin- 
son V. Vantine, 152 N. Y. 20, 46 N. E. 292; Iron Co. v. Greene, 31 
0. C. A. 477, 88 Fed. 207; Reynolds v. Magness, 24 N. C. 30; Dunn 
v. Price, 112 Cal. 46, 44 Pac. 354. 

The question then arises whether the defendant in error here was 
a "stranger" to this agreement in the sense in which the term is 
employed in the rule. It is true that the subject-matter upon which 
the agreement operated was the joint wrong of the two railway 
companies, and the defendant in error could avaU itself of an ac- 
cord and satisfaction or release between O'Shea and the Chicago, 
Burlington & Quincy Railroad Company. To this extent it may be 
said not to be a stranger to the matter, but it was no party to the 
contract, and was not bound by it. If the writing had been simply a 
covenant not to sue the Chicago, Burlington & Quincy Railroad 
Company, would it not have been open to the defendant in error to 
prove that the paper did not express the truth; that what purported 
to be merely a covenant not to sue was, in fact, an accord and 
satisfaction for the injury? The estoppel must be mutual, and both 
must be bound or neither. If the right of a stranger to vary a 
written contract by parol is limited to rights which are independent 
of the instrument (Wodock v. Robinson, 148 Pa. St. 503, 24 Atl. 73), 
then it is clear that in the case supposed the defendant in error would 
be bound by the writing, although it did not express the agreement 
of the parties to it. It must be admitted that the authorities are 
not at one, and that the cases of Brown v. City of Cambridge, 3 
Allen, 474, Goss v. EUison, 136 Mass. 503, and Railroad Co. v. Sul- 
livan (Colo. Sup.) 41 Pac. 501, hold to the contrary, overlooking, 
we think, that the rule of exclusion does not apply between a party 
to the contract and a stranger, and improperly assuming that a joint 
tort feasor is a party to the contract. We are of opinion that the 
plaintiff in error should have been permitted to show the real agree- 
ment, and that the question should have been submitted to the jury 
whether the written paper expressed the actual contract of the par- 
ties. The judgment is reversed, and the cause remanded, with di- 
rections to award a new trial. 
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MATiW V. lAFFKRTY. 

(Circuit Oonrt, S. D. New York. December 1, 1900.) 

L Contracts — Pbbsonb Bound — Contempobaztbous Contracts Conbtrubd 
Together. 

Where an agreement between defendant and tbe receiver of an in- 
solvent corporation, by which defendant undertook to purchase the prop- 
erty of the corporation, contemplated and required defendant to comply 
with a second agreement, executed contemporaneously between bond- 
holders, by which they agreed to deposit their bonds with a trustee, to 
,be delivered to defendant for his use in paying for the property, the 
two contracts are to be construed together, and defendant, by becoming 
a party to one, became bound by the other, and may be sued by the trus- 
tee for its breach in failing to pay for the bonds received thereunder in 
accordance with its terms. 
2. Same— Action for Breach— Defenses. 

In an action for breach of contract in failing to return or pay for cer- 
tain bonds delivered by plaintiff to defendant to be used by him In pay- 
ing for property of an insolvent corporation, an answer alleging the de- 
livery by defendant to plaintiff of a certificate of deposit for the bonds 
does not state a defense, it not being alleged that the certificate was 
accepted in lieu of the bonds themselves. 

At Law. On demurrer to answer, 

John A. Garver, for plaintifP. 
Bobert L. Harrison, for defendant* 

WHEELER, District Jndge. This is an action founded upon writ- 
ten contracts, to which the defendant has set up separate defenses, 
which have been demnrred to. The defendant's counsel in argument 
says that, if the defenses are not good of themselves, the complaint 
does not state a good cause of action, and that a bad defense is good 
enough for a bad complaint. In common-law pleadings a demurrer 
reaches back to the first defect So, apparently, would a demurrer in 
code pleading, when such a pleading is allowed. According to the 
complaint the plaintiff had in his hands as trustee |24,000 of mortgage 
bonds and |6,000 of receiver's certificates of the Maritime Coal Com- 
pany, which was being foreclosed. The defendant and Thompson, 
the receiver, entered into an agreement in writing, arranging for the 
purchase of the property by the defendant at the foreclosure sale, 
which provided: 

"(3) An agreement between the holders of $24,000, par value, of the said 
Maritime Coal Company bonds, and of $6,000, par value, of the said receiver's 
certificates, shall forthwith be entered into, by which they shall agree to de- 
liver the said bonds and certificates to William H. Male, of the city of New 
Yorlt, as trustee, for the purpose of delivering the same to said Laflerty, or 
his assigns, upon receiving $25,000, par value, of first mortgage 5% fifteen- 
year gold bonds of a new corporation to be organized by the said Lafferty 
for the purpose of acquiring the said property of the Maritime Coal Com- 
pany. • • * The said Lafferty shall also, within the time hereinafter 
specified, pay to the said Thompson $5,000 in cash, and to the said Male, as 
trustee, $22,000 in cash, or shall deliver to the said Thompson $5,000, par 
value, of the first mortgage 5% fifteen-year sinking fund gold bonds, issued 
by the said proposed new company, as aforesaid, and to the said Male, as 
trustee, $25,000, par value, of such bonds, upon receiving the said $24,000 
of the bonds of the Maritime Coal Company and $6,000, par value* of receiv- 
er's certificates held by the said Male, as trustee." 



Digitized by 



Google 



MALE ▼. LAFFERTY. 665 

And an agreement in writing was at the same time entered into by 
which the holders of the bonds and certificates agreed with each other 
and the trustee: 

"(1) The parties of the first part hereby deposit their bonds and receiver's 
certificates with the trustee, in trust to hold the same and deliver them to 
Herbert D. Lafiferty, of Roanoke, Virginia, or his assigns, at any time within 
sixty days after the confirmation of the said sale, upon payment to the trus- 
tee of $22,000 in cash, or upon the delivery to the trustee of $25,000, par value, 
of 5% fifteen-year sinking fund gold bonds, forming part of a total authorized 
issue of $75,000, par value, issued by a corporation which shall acquire the 
property now owned by the said Maritime Goal Company, and secured by 
a first mortgage upon aU the said property. * * * (2) In case the said 
property is purchased by the said Lafferty, or in his interest, the trustee 
shaU deliver the said bonds and receiver's certificates to the said LaflJerty, 
to be used by him in paying for the said property, upon his giving a receipt 
to the trustee agreeing to return them or to deliver the said new bonds to 
him within sixty days after the confirmation of the said sale." 

And the plaintiff, as trustee, delivered the bonds and certificates to 
the defendant, who purchased the property at a sale, which was con- 
firmed; and, although more than 60 days from confirmation of the 
sale have elapsed, the defendant has not delivered the f 25,000 of new 
bonds, nor paid the 922,000 to the plaintifP. 

The principal argument against the sufficiency of the complaint is 
founded upon the supposition that the defendant's agreement was with 
the receiver, and that there is a total want of any contract and breach 
between the plaintiff and defendant While the contract signed by 
the defendant runs to, and is signed otherwise only by, the receiver, 
it stipulates for this delivery or payment to the plaintiff, and for an- 
other contract between the plaintiff and other bond and certificate 
holders, also providing for such delivery or payment. These contracts 
appear to have been simultaneous, and are to be construed together. 
The defendant, by becoming a party to the one which provided for the 
other, became holden to the terms of both, by which he was, if the old 
bonds and certificates were delivered to him, to deliver the new bonds, 
or make the payment to the plaintiff. Performance by the plaintiff 
and breach by the defendant appear to be well averred, and the com 
plaint appears to be sufficient. In his first separate defense the de- 
fendant has brought forward the second clause of the agreement be- 
tween the bond and certificate holders and the plaintiff as trustee, and 
set forth the receipt executed by him to the plaintiff, which states that 
the bonds and certificates were received from the plaintiff by the de- 
fendant pursuant to the provisions of the agreement, which is set out in 
full, with an averment of failure of the receiver to enable the defend- 
ant to obtain a clear title, wherefore he was compelled to pay cash, 
instead of the securities, to complete the sale; "and that thereupon 
this defendant returned to the plaintiff herein certificates of deposit 
of the Atlantic Trust Company for f24,000, par value, of the first 
mortgage bonds of the Maritime Coal Company, and f 6,000 of the re- 
ceiver's certificates of indebtedness." The obligation of the defend- 
ant was, if he should buy the property, as is made more dear by his re- 
ceipt when brought forward, to pay the |22,000, or deliver the bonds 
and certificates, to the plaintiff. If this defense was intended to 
amount to performance of the contract by delivery of the bonds and 
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certificates back to tlie plaintiff, according to that alternative, it falls 
short in averring the return of a certificate of deposit only of them, 
without averring that this certificate was what the defendant received 
of the plaintiff for them, or that the certificate of deposit of the securi- 
ties was accepted in place of the securities, or that the production and 
delivery of the securities, instead of the certificate of deposit of them, 
was waived. What is set up does not amount to full performance of 
either alternative of the defendant's agreement with the plaintiff. 
The residue of this and the whole of the other separate defense relate 
to the alleged misdoings and shortcomings of the receiver, who had, 
however, nothing to do with the delivery of the f 25,000 of new bonds, 
or the payment of the f 22,000, or the return of the old bonds and re- 
ceiver's certificates to the plaintiff, if the sale was made to the defend- 
ant and confirmed according to the terms of the agreement, as set 
forth in the complaint. The separate defenses, in this view, appear to 
be insufficient. Demurrer sustained. 



GROTIAN et aL v. GUARANTY TRUST CO. 

(Circuit Caurt, S. D. New York. December 1, 1900.) 

Recovery op Payments— Mutual Mistake of Fact— Payment without Lia- 
bility. 

Where a draft was by its tenns drawn against a shipment of flaxseed, 
and had attached a forged bill of lading and certificate of insurance on 
the flaxseed, and the acceptance by the drawees was also expressly 
against the blU of lading and certificate of insurance, both draft and 
acceptance were qualified by the conditions so expressed, and the accept- 
ance created no liability which could be enforced against the acceptors; 
hence a payment of such draft by the acceptors to an indorsee in order 
to obtain possession of the bill of lading, before either had knowledge 
of the forgery, was one made under a mutual mistake of fact, and with- 
out liability, and the acceptors were entitled to recover back the money 
paid. 

At Law. On demurrer to complaint 

Arthur J. Baldwin, for plaintiffs. 
Julien T. Davies, for defendant. 

WHEELER, District Judge. According to the complaint, John 
Glen, of New York, made a draft on the plaintiffs, of Hull, England, 
, for £1,518. 8s. 7d. sterling, payable 60 days after sight, to his order, in 
London, to be charged "to the account of 8,417.50 bush, flaxseed," 
which was accompanied by a forged bill of lading of the flaxseed per 
steamship Buffalo from New York to Hull, and a certificate of insur- 
ance for $8,500. Glen indorsed the draft, and assigned the bill of 
lading, with the insurance, to the defendant, and upon presentation 
the plaintiffs accepted thus: 

"Hull. 21st Nov., 1898. 
"Accepted, payable at Lloyd's Bank, Ltd., London, against indorsed bills 
of lading for 8,417 bushels flaxseed per Buffalo, SS., at New York, and cer- 
tiflcate of insurance, ^,500. Due 22nd Jan., 1809. 

••Fred. B. Grotian ft Ck)." 
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Before the arriyal of the Buffalo, in order to get the bill of lading 
to obtain the flaxseed with, the plaintiffs paid the defendant f 7,319.29, 
and took up the draft, which thej demanded back from the defendant 
on learning, after the arrival of the Buffalo, that the bill of lading 
was a forgery, and that there was no flaxseed to be drawn against 
This snit is brought to recover that sum as money paid by mistake, 
and had and received to the use of the plaintiffs- 

The title to the property covered by the bill of lading accompany- 
ing a draft goes with the bill, but as security merely, while the bill is 
kept collateral to the draft, and not brought into its terms, nor into the 
terms of its acceptance. Tilden v. Minor, 45 Vt. 196; Goetz v. Bank, 
119 U. S. 551, 7 Sup. Ot. 318, 30 L. Ed. 515. Here the property covered 
by the bill of lading was mentioned in the draft and in the acceptance, 
and affected their meaning. The draft was to be charged to the ac- 
count of the flaxseed. The acceptance was not absolute, but was 
against the flaxseed and insurance As the acceptance was qualified 
by being against the bill of lading, the flaxseed, and the insurance, 
there would be no liability upon it without any of them. The forged 
bill of lading was as nothing. There was no flaxseed, and consequent- 
ly no insurance of any. The acceptance raised a new contract, by the 
terms of which the defendant could not have recovered upon it of the 
plaintiffs. Under a mutual mistake of fact, according to the com- 
plaint, the plaintiffs paid the money to the defendant without liability. 
It did not, and does not, appear to belong to the defendant Demurrer 
overruled. 



NESTEB et aL V. DIAMOND MATCH GO. (two cases). 

RIEDIN6ER v. SAME. 

lOlrcolt Court of Appeals, Sixth Circuit December 4, 1900.) 

Nos. 801--803. 

1. Loos AND Logging— Obbtruction op Stream— Right of Private Action. 
A private action cannot be maintained to recover damages for the un- 
lawful obstruction of a river by log booms constructed near its mouth by 
defendant for its own use in connection with its mills, and which stopped 
the passage of all logs floated down the river, where plaintiffs never made 
or attempted to make any use of the stream with which such obstructions 
interfered. 

1 Same. 

Plaintiffs during a number of years placed logs in a stream, and aUowed 
them to float down, mingled with those of other owners, until tbey were 
stopped by booms constructed near the mouth of the river by defendant 
for its own private use. The defendant passed the plaintiffs* logs 
through, sorted them, and placed them in side booms, from which plain- 
tiffs took them. Some structure was necessary to prevent aU the logs 
from floating out into Lake Superior and becoming lost, and plaintiffs 
never made any arrangement to handle their own logs until after they 
bad been passed through defendant's gates and reached the mouth of 
the river. Held that, by voluntarily making use of the booms of de- 
fendant, they waived any right to recover damages upon the ground that 
such booms constituted an unlawful obstruction of the stream; nor could 
such an action be maintained because plaintiffs' logs suffered Injury by 
reason of the unreasonable delay of defendant In passing them through its 
gates, the action being In tort» and not upon contract* Implied or expreaa. 
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In Error to the CSrcuit Court of the United States for the Western 
District of Michigan. 

This Is an action In tort to recover damages alleged to have been sustained 
by reason of an alleged unlawful obstruction maintained in tlie Ontonagon 
river, a navigable stream, wholly within the state of Michigan, which flows 
into Lake Superior. The declaration contamed several counts, and, in sub- 
stance, alleges that in the years 1890 to 1897, both inclusive, the plaintiffs 
placed in said river large quantities of pine saw logs for the purpose of run- 
ning through and upon the waters of said river, and rafting and towing them 
from the mouth of said river, upon the waters of Lake Superior, to their mills 
at Barega; that the defendant, a corporation of the state of Illinois, was 
likewise engaged In the business of lumbering upon said river, and had mills 
erected and in operation at and near the mouth of said river, and "that the 
defendant vn-ongfuUy and unlawfully caused to be put, placed, and maintained 
in said Ontonagon river divers obstructions to the navigation thereof, to wit, 
columns of piles, jam piers, booms, logs, stones, timbers, and other hindrances, 
for the purpose and with the design of hindering, delaying, and obstructing 
the free and natural navigation on said Ontonagon river, and of hindering, 
preventing, and obstructing the plaintiffs in the navigation thereof, and from 
running, driving, floating, and rafting the said pine logs of the said plaintiffs 
ui>on and through said Ontonagon river aforesaid, by means whereof the 
navigation of said river by the plaintiffs was impeded, hindered, and ob- 
structed, ♦ ♦ ♦ and delayed in the running, driving, rafting, and manu- 
facture of their said- saw logs for long spaces of time"; that said logs, by 
reason of such delay and obstruction, were held back in the river, and "be- 
came sap-rotten, worm-eaten, discolored, and otherwise greatly injured and 
damaged,'' whereby damage had been sustained to the extent of $150,000. 
The defendant pleaded the general issue of not guilty. To maintain the issue 
upon their part the plaintiffs gave evidence tending to show that prior to 
May, 1890, Thomas Nester, the husband of the plaintiff Margaret Nester, 
and the father of the other plaintiffs, was the owner of large bodies of pine 
lands and of logs and lumbering equipment, and was engaged in lumbering 
upon the Ontonagon river and its tributaries, and of driving saw logs cut from 
his lands down the Ontonagon to its mouth, where the lumber was made into 
rafts and towed to his saw mills; that upon the death of said Thomas Nester, 
May 12, 1890, the plaintiffs succeeded to his business, and between May 12, 
1890, and the bringing of this suit in January, 1898, they had cut, hauled, and 
put in said river logs aggregating 160,000,000 feet; that in 1882 the defend- 
ant purchased from Rich Bros, their saw mills and lumbering outfit on the 
Ontonagon river, and from that time had conducted large lumbering operations 
on said river and Its. tributaries, and manufactured their logs into lumber at 
their said two mills at the mouth of said river. The evidence tended to show 
that during the ownership of said saw mill by the Rich Bros, several piers, 
consisting of cribs of logs, filled with stones, had been placed in the channel 
of the river above the saw mills operated by them, and nearly two miles 
above the mouth of the river. Since the acquisition of said mills these piers 
have been enlarged and others constructed by the defendant company. These 
obstructions are, in the evidence, called "jam piers.*' They are 11 In number, 
and placed in near neighborhood with each other in the channel of the river, 
and are so arranged as, with the help of boom gates extending across the river 
on the lower side of the row of piers furthest down stream, to arrest and hold 
back the logs coming down stream. By opening a boom gate the logs are 
gradually suffered to float past these jam piers, and are sorted and guided into 
side booms constructed and maintained below by the defendant. This struc- 
ture thus arrests the mass of floating logs, and enables those in control to sort 
them out and collect them in booms appropriated to the several owners. The 
logs of the plaintiffs and of defendant, together witb the logs of other own- 
ers, come down the stream in a confused mass, and when the general progress 
is arrested by these jam piers the mass is stopped; the jam at times filling 
the river back for several miles. There was evidence tending to show that 
these piers were located too near the mouth of the river, and as a consequence 
there was not sufficient ro<^m for side booms between them and the lake; that. 
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as another consequence of such location, the operation of floating the logs 
through the jam piers and sorting gaps was much hindered by lake tides 
and winds, which caused at times a current up stream. There was also evi- 
deuce tending to show bad management and dilatoriness in the operation of 
letting down and sorting the logs, by which great delays occurred. In conse- 
quence of such Improper location of the "jam piers," deficient storage room, 
and bad management, there were such delays in the delivery of saw logs to 
the plaintiffs as resulted in discoloration, sap-rotting, and other damage to 
their logs and business. The evidence tended to show that the Ontonagon 
river was navigable only in the sense that It is suitable for the floating of saw 
logs and lumber. Its width at the point where the jam piers are standing is 
from 200 to 300 feet. There was some evidence to show that the original 
jam piers were constructed by a corporation known as the Ontonagon Boom 
& River Improvement Company, and that Rich Bros, controlled that corpora- 
tion. There was no substantial evidence showing any connection between 
the said boom company and the defendant Upon the contrary, it was shown 
conclusively that the defendant company had enlarged and continued to 
maintahi the said jam piers since 1882, and that it had since exercised com- 
plete control over said piers and entire management of all logs running within 
"boom limits,"— * distance described as extending some 10 miles above the 
Jam piers. There was also evidence to show that the land on one side of the 
river below the jam piers belonged tp the plaintiffs, and that their river bank 
had been used for a storage boom by the defendant under a contract made' 
March 25, 1891, by which defendant undertook to sort and store the plain- 
tiffs' logs for a period of five years in consideration of the use of said bank and 
land for that term. It was also shown that plaintiffs had provided no side 
booms either above or below the jam booms, and had no facilities whatever 
for holding or sorting their logs from the general mass, and that they had 
continuously cut and floated logs down the river in expectation that they 
would mingle with the logs of defendant and others, and become a part of 
the mass held back by the jam booms, and would be let through as reached 
and sorted and boomed by the defendant, and that defendant had thus handled 
plaintiffs' logs without charge since May 12, 1890. There was also evidence 
tending to show complaints of dilatoriness and as to the location of the jam 
piers, but there was no evidence showing that plaintiffs had ever undertaken 
to sort or care for their own logs after they became part of the jam above the 
piers, or that they were ever in a situation to manage their logs after they 
reached the jam above the piers, or to store them after they should pass the 
boom gates, except such as was provided by the defendant. Upon the conclu- 
sion of all the evidence the trial judge directed a verdict for the defendant 

T. E. Tarsney and F. O. Clark, for plaintiffB in error. 
E. H. Walker, for defendant in error. 

Before LURTON and DAY, CJircuit Judges, and RICKS, District 
Jndge. 

LURTON, Circuit Judge, after making the foregoing statement of 
the case, delivered the opinion of the court. 

It is most manifest that the Ontonagon river is navigable only in 
a limited sense. It is a highway, nevertheless. In which every man 
who has occasion to use it has equal rights, though its only practical 
use is that which it affords for floating logs to market. The plain- 
tiffs and the defendant, as well as other persons, were enjtitled to 
put logs into the stream to be floated singly to their destination at 
the mouth of the river. Logs were thrown in indiscriminately, 
ownership being signified by a brand on each log. When put in the 
river, they became a part of a general mass, often filling the river for 
miles, and the progress is that of those in advance. To separate 
them according to ownership, for either manufacturing at the mills 
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at the mouth of the river, or for placing into rafts or otherwise con- 
tinuing their transportation^ it was essential to the best interests of 
all that the floating logs should be arrested before reaching the lake, 
and the logs separated according to ownership, and guided into 
booms where they could be stored for further transit or manufacture. 
John F. Nester, one of the plaintiffs, concedes this most frankly, by 
saying in his evidence, that: 

"Piers located at some x>olnt were necessary to our Interests as weU as the 
interests of others, to drive logs down the river. The objection to these piers 
is their location. The real embarrassment was the want of storage room 
between the piers and the mouth of the river." 

It is clear that to make the navigable quality of this stream, short 
and narrow as it was, serviceable to log owners, it was almost essen- 
tial that the use of the stream should be regulated by a single hand. 
Still the plaintiffs had the same right with the defendant to con- 
struct jam booms and side booms by which their logs might be sepa- 
rated from the general mass, and stored for use or transportation. 
That a multiplication rof such facilities would injure rather than aid 
the general interests is evident, for every such obstruction would 
necessarily retard for a time the general movement of the whole mass. 
But the plaintiffs did not exercise this right by providing any facili- 
ties whatever for the sorting or reception of their logs. That neither 
they, nor any other owner of logs, did so, is doubtless due to the recog- 
nition of the necessity for a single management in order to obtain the 
best results. That the management of sorting and booming facili- 
ties, as well as the management of the running of the logs down the 
river, should be in the hands of persons not themselves interested as 
log owners, is evident; and the law of Michigan has accordingly 
provided for booming corporations, whose single duty and business 
shall be the control of the navigation of logging streams, by the con- 
struction and maintenance of facilities for the sorting and storing 
of logs for all who choose to use them. The defendant was engaged 
in lumbering and manufacturing logs into lumber upon this stream. 
For its own purposes it improved the Ontonagon by dams and other 
devices, and constructed and maintained the jam booms in question, 
as well as extensive storage booms below. It had an undoubted right 
to do this, provided its jam booms did not unreasonably obstruct the 
use of the river by others who did not care to avail themselves of the 
facilities furnished by it. That it was necessary to arrest the whole 
mass of logs for the purpose of obtaining and securing its own is 
evident from the nature of the navigation. This right, if reasonably 
exercised, would not be unlawful, whether exercised by a booming 
corporation or by an individual. Watts v. Boom Co., 52 Mich. 203, 
208, 17 N. W. 809. That the plaintiffs had an equal right to maintain 
such piers, and to arrest the progress of the promiscuous mass for 
the purpose of securing their own logs, must be conceded. That 
they had a right to construct booms for the reception of their own 
logs after reaching the mouth of the river must also be conceded. 
That the defendant, in blocking the entire channel with its jam 
booms, so that passage was impossible except as it should allow, 
thereby monopolized the stream and maintained an unlawful ob- 
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Btruction, may also be conceded. But the plaintiffs never did exer- 
cise their right to provide for the sorting and storing of their own 
logs. If their logs had been permitted to go by, they would inevita- 
bly have gone into the open waters of Lake Superior. In this situa- 
tion, they put their logs into the river, suffering them to become a 
part of the mass of logs composing the great jam above the piers of 
the defendant. They made no effort to themselves assort their logs, 
and provided no side booms, either above or below the defendant's 
piers. They suffered the defendant to sort and store their logs in a 
boom provided by the defendant, and then accepted them and pro- 
ceeded with their further transportation. This was the course of 
business from year to year for a x)eriod of seven years after the plain- 
tiffs succeeded to the business of Thomas Nester, who for many years 
before had had his logs handled in the same way. There was evi- 
dence of complaint from time to time of delays and of objection to the 
location of the piers where they were; but there was no evidence 
that plaintiffs ever demanded a right to i)a9S their own logs through 
the jam boom, or that they had any way for saving them after they 
should pass through. We can but conclude, under the uncontradicted 
facts of the case, that the plaintiffs dealt with the defendant in re- 
gard to the sorting and storing of their logs, and recognized its 
right to handle them. Excluding consideration of the evidence tend- 
ing to show a written special contract between the plaintiffs and the 
defendant, the only reasonable conclusion which a jury might draw 
from all the other facts and circumstances in the case is that the 
plaintiffs intended to avail themselves of the piers and booms of the 
defendant for the arrest of their logs before they should reach the 
open waters of the great lake, and of the services of the defendant in 
letting them through the jam piers and boom gates, and in storing 
them, after being separated from the logs of others, in a boom pro- 
vided by the defendant, until plaintiffs should be ready to raft them 
to their own mills. Upon this state of facts the plaintiffs and de- 
fendant came into implied contractual relations, by which the one 
party delivered its logs to the other for a special service, and by 
which the other undertook to handle and care for the logs with rea- 
sonable dispatch and care. If the defendant had been an incorporat- 
ed booming company under the law of Michigan, the facts and cir- 
cumstances are such as would have subjected the plaintiffs' logs to 
the charges allowed by law to such companies, and placed them under 
its control and management until redelivered. Hall v. Boom Co., 51 
Mich. 377, 402, 403, 16 N. W. 770; Lindsay & Phelps Co. v. MuUen, 
176 U. S. 126, 146, 20 Sup. Ot. 325, 44 L. Ed. 400. It cannot be said 
that the plaintiffs were in any true sense compelled to use the jam 
booms and storage booms of the defendant. They might have pro- 
vided their own facilities and taken care of their own logs, so far as 
that was consistent with the equal right of all other log owners. 
This they did not do, and, because they chose not to provide their 
own means for sorting and storing their own logs, they were com- 
pelled to use the facilities and services of the defendant. In no 
other sense was the use of the defendant's jam and storage booms 
compulsory. The conduct of the plaintiffs under the circumstances 
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is a waiver of any right to attack the means adopted by the defend- 
ant for handling and protecting their logs, as constituting an unlaw- 
ful obstruction of navigation. Having availed themselves of those 
means, they are estopped to maintain a private action based upon the 
unlawful character of the means which tiiey themselves have engaged, 
sanctioned, and licensed so far as they were able to do so. 

The obstruction of a highway by land op water is a public nuisance. 
Those who construct or maintain it are subject to indictment, and 
under some circumstances an action at law for its abatement will 
lie. But no right of action by a member of the community will lie 
which is not based upon a special injury, differing in kind from that 
sustained by the general public. A ditch across a public street is a 
public nuisance. But a party whose use of the street has not been 
hindered cannot maintain a private suit for damages. To sustain 
a private action the plaintiff must show that he individually has sus- 
tained some special injury as a consequence of such obstruction. 
Undoubtedly, if the plaintiffs have shown that they undertook to use 
the Ontonagon river for the purpose of driving their logs to market, 
and were prevented from passing down the river by obstructions 
blocking the whole channel unreasonably, an action for the damage 
due to such unlawful delay will lie. But there is no evidence that 
the plaintiffs ever were hindered in the exercise of their legal right 
by the defendant's obstruction. In this respect the case is broadly 
distinguishable from that of Watts v. Boom Co., 52 Mich. 203, 17 
N. W. 809. The defendant in the case referred to was a booming 
company organized under the statute law of Michigan. It was au- 
thorized to construct and maintain all necessary booms to aid in the 
driving of logs and rafts down the Tittabawassee river, provided such 
booms should be so constructed and used to allow, ''as far as prac- 
ticable," "the free passage of boats, vessels, logs and other floatables, 
along sDch waters.'' The plaintiff's logs were in a raft under his own 
control and management, and nothing indicated any purpose to avail 
himself of the booms or other facilities provided by the boom com- 
pany. There was evidence tending to show that the defendant had 
willfully and totally obstructed the entire channel of the river with 
its piers and booms, and that such obstruction continued for an un- 
necessary and unreasonable time, and that the "plaintiffs were pre- 
vented from opening the piers or booms and breaking the jams by 
defendant," and thus were obliged to pass only when and as the de- 
fendant permitted. This delay undoubtedly constituted special 
damage; for the plaintiff in that case was prepared to care for his 
own raft after passing the pier boom, and endeavored, in the man- 
agement of his own affairs, to pass on down the stream with his logs. 
In the case now before us it is not pretended that the plaintiffs' logs 
were separated from the logs of others. They were a part of the 
general mass of logs held back by the jam booms of the defendant. 
In that condition they could not pass the jam boom until those in 
front had passed, and could only be separated from others as they 
gradually went through the boom gates. The plaintiffs made no 
effort to pass their own logs through these gates, and made no de- 
mand that the jam should be broken or the gates opened, that th^ 
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might exercise their right of free navigatioiL The reason is plain. 
Their logs were not held together in one raft, as in Watts v. Boom 
Co., cited above. They could only pass as they were reached in the 
general movement of the confused mass. More than this; the plain- 
tiffs had no means for securing them after they should pass the jam 
and sorting gates. Without storage booms the logs would inevitably 
pass into the open waters of Lake Superior. Plaintiffs say, "Con- 
cede this to be so; it would not follow that they would thereby be 
lost." But, on this record, we must conclude that such a course 
would be most extraordinary, and the loss inevitable and practically 
total. That the loss of the plaintiffs' logs was prevented by the 
alleged unlawful structure of the defendant is the only conclusion 
which could reasonably be reached by the jury. How, then, have 
the plaintiffs shown any special injury to themselves? They have 
been benefited, not injured, and their action must fail. True, there 
was evidence of dilatoriness, and consequent injury to logs from 
being kept too long in the water. But this sort of damage was less 
than the total loss which would have ensued but for the alleged un- 
lawful obstruction of the defendant, and damages due to simple negli- 
gence or breach of the implied contract to use reasonable care in the 
handling of the plaintiffs' logs cannot be recovered in a suit based 
wholly upon the theory that the defendant was maintaining a public 
nuisance. We do not wish to be understood as approving or sanc- 
tioning the method by which the defendant corporation has monopo- 
lized the navigation of the Ontonagon river. We entertain little 
doubt of the unlawful character of the obstruction it has so long 
maintained. Conceding this, what we hold is that the plaintiffs have 
so far sanctioned, employed, and' benefited by the defendant's course 
as to make it highly unjust that they should in this form of action 
be suffered to recover damages which really arose from the dilatory 
conduct of the facilities which they had voluntarily availed them- 
selves of. The judgment must be affirmed. 



SIMON V. GOODYEAR MBTAI/LIO RUBBEB SHOE CO. 

(Circuit Court of Appeals, Sixth Circuit December 4, 1900.) 

No. 842. 

L Fraud— Action fob Deceit— Representations Inducing Contract. 

Defendant's agent secured a contract from plaintiff to supply to de- 
fendant In the future a large quantity of rubber waste by representing that 
a competing company was "entirely out of business," and that defendant 
would thereafter be practically without competition in the market, which 
would tend to reduce the price of the article. The competing company, 
which held leases on the works of five constituent companies, did in fact 
dissolve, but its constituent companies each thereafter operated its own 
works, and entered the market as a purchaser of waste; and the com- 
petition thereby created caused an advance in the price to such an extent 
that plaintiff was compelled to pay more than he received for the rubber to 
fiU his contract. Held, that the question whether the representation made 
by defendant's agent was fraudulent depended on whether he meant 
plaintiff to understand that the five factories then operated by the com- 
peting company had gone out of business, which was a question of fact 
to be determined by the jury. 
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2. Same— Waiver— Performance of Contract after Knowledge of Fraud. 
Where a party who has contracted to sell and deliver a commodity in 
the future at a fixed price learns while the contract is still to a large 
extent executory that representations of fact made by the other party, 
which induced him to enter into the contract, were false, he has his elec- 
tion to repudiate the contract at once, and sue for the loss he has already 
incurred, or to go on with it; and, if he continues performance and com- 
pletes his deliveries thereunder, he waives the deceit and affirms the con- 
tract, and cannot thereafter maintain an action for the deceit, even to the 
extent of recovering damages to the amount of the loss incurred before his 
knowledge that the contract was not obligatory. 

8. Bame. 

It is not essential, to entitle a party to disaffirpi a contract on the 
groimd that it was induced by fraudulent representations, that the party 
making such representations knew them to be false, but they are equally 
fraudulent if made without knowledge of their truth, with the intention 
that they should be acted upon; and hence the party deceived is put to his 
election whether he will go on with the contract on discovering, while it 
is still executory, that the representations were in fact false. 

In EiTor to the Circuit Court of the United States for the Eastern 
District of Michigan. 

This was an action for fraud and deceit in the procurement of a contract 
for the sale of 250 tons of rubber waste, and for the recovery of the damages 
sustained by the plaintiff, Aaron Simon, in the execution of the contract. 
Upon the conclusion of the plaintiff's evidence, the court directed a verdict 
for the defendant. This instruction, as we learn from the charge itself, 
was based upon two grounds: First, that the representations which induced 
the contract were either promissory in character or true in fact; second, that 
the contract was still largely executory when the plaintiff acquired full knowl- 
edge of the alleged false and deceitful representations made to induce the 
sale, and with such knowledge proceeded to execute it according to its terms, 
and thereby waived the fraud and deceit for which he now sues. 

The evidence shows that the plaintiff had for many years been engaged in 
the business of buying old rubber boots and shoes, and selling same to manufac- 
turers engaged in the business of reclaiming the rubber. For several years 
prior to 1895 the principal consumer of such mbber waste had been a company 
known as the Rubber Reclaiming Company of New York. This company had 
a New Jersey charter, under which five subordinate corporations were shel- 
tered, the factories of each being leased to and operated by the dominating 
corporation. In 1894 the United States Rubber Company, another combination 
of rubber manufacturing corporations, engaged also In the business of reclaim- 
ing rubber waste, and became a large competitor for such waste in the market 
Beside these two great customers, there were several small factories engaged 
in buying and reclaiming, but their competition was of little or no importance, 
as their capacity was small. In this condition of things, one William J. 
Rodenbach, the buyer for all of the factories controlled by the United States 
Rubber Company, approached the plaintiff and urged him to take a contract 
to sell for the use of the Goodyear Metallic Rubber Company, one of the 
allied corporations operating under the United States Rubber Company, several 
himdred tons of old rubber shoes and boots, deliverable in monthly install- 
ments. The plaintiff's evidence tended to show that Simon was reluctant to 
make so large a contract, inasmuch as he carried no stock, and would be 
obliged to send out agents and buy from collectors in order to comply with its 
terms. This reluctance was made known to Rodenbach. To overcome this 
and Induce plaintiff to contract as desired, the plaintiff testified as follows: 
"He told me he wants to give us a chance to make a few dollars this time, 
and there would be a good chance to make a dollar this time, because rubbers 
are going to be cheaper. He says, 'The spring is coming pretty near, and 
the Rubber Reclaiming Company is entirely out of business.* It means our 
best customer is gone. And he wants me to enter into a large contract for four 
or five hundred tons for future delivery at a fixed price. He told me that the 
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Rubber Reclaiming Company was entirely ont of business, and that the 
Goodyear Metallic Rubber Shoe Company, or the comp'any Mr. Rodenbach rep- 
resented at the time, would be the only consumers of rubber. He told me at 
the office that, if we would buy any more lots of rubbers, he has got to buy 
them at a less price than he paid us, and then, if he bought in the city, he 
would not pay as much as he paid us. I asked him about the competition 
in Cleveland and Buffalo, and he said he would avoid the competition of 
Cleveland and Buffalo. He said, *I did not come to rob you x)f your money.' 
He said the market would be a good deal lower, because nobody would be in 
the market for rubbers; there would not be any competition at all any more; 
they would be the only consumers. Q. How many times, in the course of the 
hour or hour and a half he was there in your office, did he tell you that the 
Rubber Reclaiming Company was entirely out of business? A. He told me 
that three times, anyway, in different ways. He wanted to make a contract 
for either four or Ave hundred tons. Q. Did he say the Rubber Reclaiming 
Company was then out of the business? A. He said they were entirely out 
of the business. Those were the words he used. And we would be the only 
consumers of the article, he said, except there might be a few small orders, 
but we would be the main consumers. Q. What others did he say? A He 
didn't mention anything. I asked him how many more there would be left 
after the Rubber Reclaiming Company had gone out of business, and he said 
they would practically be the only consumers of the article." Plaintiff also 
testified that he relied upon the truth of the statement made by Rodenbach, 
and contracted to sell and deliver 250 tons of rubber waste at 4% cents per 
pound, deliverable **in about equal monthly installments" by September 1, 
1895. This contract is dated April 18, 1895. There was no direct evidence 
as to what Rodenbach actually knew of the plans and purposes of the Rubber 
Reclaiming Company in respect of a continuance in business. But there was 
evidence tending to show that the Goodyear Metallic Rubber Company, the de- 
fendant in error, was one of the constituent companies comprising the dom- 
inating corporation called the United States Rubber Company, and that its af- 
fairs were entirely controlled and dictated by it through the ownership of Its 
capital stock. There was also evidence tending to show that while an ac- 
tual dissolution of the bonds uniting the corporate members of the Rubber 
Reclaiming Company did not occur until May 6, 1895, such dissolution had 
been determined upon in March, 1895, and that the officers of the United 
States Rubber Company were Informed by the president of the Rubber 
Reclaiming Company that such dissolution would occur, and that several 
of its constituent corporations would thereafter continue in business each 
for itself. There was also evidence tending to show that within a few days 
after the contract with Simon the market for rubber waste became active 
and the price higher, and that the agents for the separate companies of the 
Rubber Reclaiming Company appeared in the market as competitive buyers 
in May following. The plaintiff conceded that he learned of this activity 
in the market before he made his first delivery. May 2, 1895, and that be- 
fore he made any other delivery he knew that some of the corporate mem- 
bers of the Rubber Reclaiming Company were separately engaged in buying 
and reclaiming old rubber. Finding that this unexpected competition had 
advanced the price of such waste, and that as a consequence he could not 
buy to fill his contract except at a loss, he made vain efforts, by correspond- 
ence and personal intercession, to obtain some concession In quantity or 
some advance in price. Falling in this, he notified defendant that he would 
carry out his contract, and hold It responsible, in an action for fraud and 
deceit, for the loss he might sustain. He accordingly continued to buy 
and make deliveries, obtaining a concession In respect to deliveries until 
December 1, 1895, and received for each such monthly delivery payment at the 
contract price. The evidence tended to show that In buying to fill his contract 
he paid an average of 4% cents per pound, and received 4^ cents per pound, 
thereby sustaining a loss of the difference, aggregating about ^,000. 

Alfred Lucking, for plaintiff in error. 
P. W. Whiting, for defendant in error. 
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Before LURTON a.nd SEVERENS, Circuit Judges, and EVANS, 
District Judge. 

LURTON, Circuit Judge, after making the foregoing statement 
of the case, deliyered the opinion of the court. 

The. question as to what Rodenbach meant Simon to understand 
when he said "the Rubber Reclaiming Company is entirely out of busi- 
ness" was not so clear as to justify the court in taking it from the 
jm*y. That statement was not promissory in character. It was a 
definite statement of an existing fact. It was a true statement, 
substantially, for that particular corporation had resolved to sur- 
render its charter and cancel its leases upon the factories of the five 
subordinate corporations. The dissolution of the Rubber Reclaiming 
Company meant the sundering of the bonds which prevented the inde- 
pendent conduct of the same business by the five corporations whose 
factories had theretofore been operated by it. Now, did Rodenbach 
mean that Simon should understand that these five factories thereto- 
fore operated by it would cease to be operated, and would be out of 
the market as customers for rubber waste? If he did, it was an un- 
true and deceptive representation. Those factories continued in 
the business of reclaiming old rubber, and, at the time Rodenbach 
made his representation, it was intended and expected that they 
should so continue in business, each for itself. When the officials 
of the Rubber Reclaiming Company advised the officials of the United 
States Rubber Company of the purpose of the Rubber Reclaiming 
Company to dissolve, they also informed them of the purpose of at 
least some of the corporations whose factories they had theretofore 
operated to continue in business each for itself, and the United 
States Rubber Company was sounded with a view to a new combina- 
tion which should include these factories. The Goodyear Rubber 
Company was but one ot the controlled instrumentalities through 
which the United States Rubber Company was engaged in the busi- 
ness of reclaiming old rubber waste, and Rodenbach was the purchas- 
ing agent of such material f pr the Goodyear Rubber Company. With- 
in a very few days after knowledge of the purposes of the Rubber 
Reclaiming Company reached the United States Rubber Company, 
Rodenbach is found in Detroit, endeavoring to obtain a large con- 
tract for old rubber. Simon was reluctant to engage himself so 
deeply. The amount he could collect and the price he would have 
to pay would be affected by the competition for such material. 
Nathaniel C. Mitchell, the president of the Rubber Reclaiming Com- 
pany, and of one of the coiTporations whose factory was oi)erated by 
the Rubber Reclaiming Company, in his evidence, in speaking of the 
effect upon the price of rubber waste by the formation of such a com- 
bination of manufacturing companies, said: 

•*The actual effect on the robber-waste market of the formation of the 
Rubber Reclaiming Company was a depression in the marlset price of old 
rubber boots and shoes, owing to the combination of five buyers. The effect 
of the dissolution and the entering into the marlset of separate buyers had 
precisely the opposite effect upon the price of old rubber boots and shoes." 
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In view of the manifest consequences npon the market if the sever- 
al factories operated by the Rubber Reclaiming Company should be- 
come independent buyers of such material, what did Rodenbach 
mean Simon to understand when he told him that the Rubber Re- 
claiming Company was entirely ont of business? In the same con- 
nection he said "the market would be a good deal lower, because no- 
body would be in the market for rubber; there would not be any 
competition at all any more; they would be the only consumers." 
Manifestly, it was a question for the jury as to whether he did not 
intend that Simon should understand that the factories operated 
theretofore by the Rubber Reclaiming Company had gone out of the 
business, and would no longer engage in the business of reclaiming 
such rubber waste, and that the combination of which his particular 
corporation was a member would, as a consequence, be practically 
the only customer for such rubber. If he meant Simon to under- 
stand that the several factories of the Rubber Reclaiming Company 
were entirely out of business he represented a fact which was not 
true, and which was calculated to induce the very contract which 
Simon was reluctant to make. The instruction upon this part of the 
case was, therefore, error. 

But this was not the turning point of the case. If it be assumed 
that the representation made by Rodenbach was intended to be 
understood as a representation that the factories theretofore operat- 
ed by the Rubber Reclaiming Company had stopped the business of 
reclaiming rubber waste, and were no longer customers for such 
material, either collectively or individually, Simon learned that this 
was an untrue representation in May, 1895, at which time he had 
made only one small delivery and no purchases for future delivery. 
The effect of the separate operation of the factories theretofore con- 
trolled by the Rubber Reclaiming Company upon the market had 
manifested itsdf by a sharp advance in the price which he had to pay 
to collectors. Plaintiff at once complained, by letter and otherwise, 
and sought to be relieved in whole or in part from his contract. His 
complaints did not at first rest upon any other ground than that of 
hardship. Later he complained that they had promised to prevent 
competition in the markets of Clevdand and Buffalo. Still later in 
the course of his correspondence he charged deceit in the representa- 
tions touching the principal matter. The defendant steadily refused 
any concession and demanded the due execution of the contract, and 
during all of this time Simon continued to buy at a loss, and to make 
monthly shipments in accordance with the contract. In a letter of 
June 10, 1895, addressed to the defendant, plaintiff, among other 
things, said: 

"You knew what was coming, and, in order to secure a big lot, you promised 
u& to protect us,~jou wanted us to make a little money on the deal. Our 
attorney advised us to have the affidavit made out at once, but we don't desire 
to have any lawsuit with you, but will ask you kindly to extend the time as 
you say, and help us out a little, and divide the loss with us." 

To this, defendant, after a general denial of liability for an ad- 
vancing market, caused by competition which it could not control, 
demanded performance of the contract as to price and quantity, but 

105 F.-37 
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granted an extension of the time of deliyery .until December 1, 1895. 
In the next letter the plaintiff more specifically charged operatiye 
deceit, saying: 

"Had Mr. Rodenbach purchased the stock without those conditions and 
promises, we never would have mentioned anything, and would saddle the 
loss cheerfully; but he told us the Rubber Reclaiming Company is entirely, 
out, which leads us to belieire that rubber will decline, and that you would be 
about the only prominent people for this article, and for these reasons, and 
for others stated in our former letter, we hold him, the big lot rubber; but 
you have known that the firms connected with the Rubber Reclaiming (Com- 
pany would start in separate, which would naturaUy boom the article at 
once, and, under the circumstances, you ought to let us out entirely. If you 
can't do any better for us, we will, of course, deliver the balance rubber to 
December 1st, but we will remember you for some time to come. We will 
ship out two cars rubber to-day, and wiU also offer you 2 cars more for this 
month for 5% cent, del'd. Please wire acceptance and oblige." 

This acceptance of an extension of time of delivery was followed 
by another request for relief from balance of contract, and a threat 
to hold defendant liable for damages upon completion of the con- 
tract. This was in a letter under date of July Ij 1895, in which plain- 
tiff, among other things, said: 

"Mr. Rodenbach dragged me into it against my Judgment, and by misrepre- 
senting all the facts to me, telling me that the Rubber Reclaiming Company 
is entirely out, etc. We therefore ask you kindly that you let us out on the 
balance, and we will saddle the loss which we have sustained to the present 
date, or we will not waive one cent, and will make ourselves hold for the 
entire difference soon as the contract is finished." 

Many letters were subsequently written by plaintiff, begging some 
concession, or for an opportunity to recoup losses by further con- 
tracts at prices by which some profit might be made, to all of which 
the defendant turned a deaf ear. The last deliveries were made in 
January and February, 1896. Plaintiff's last letter, February 19, 
1896, closed with the announcement of his purpose to sue, in these 
words: 

"At any rate, we will not drop our loss, when you show us the cold shoulder 
right along, and no effort on your part to do right and in accordance with your 
promises. We will bring all those points to an issue, and test the matter for 
all it is worth. We will not, however, despair trading with you, but will try 
and seU you right along, and make this a friendly suit, and will not allow it 
to interfere in any way in our future dealing with you." 

The case for the plaintiff, in its most favorable showing, may be 
thus stated: 

"The defendant has deceived and beguiled me into a contract which I 
would not have made but for reliance upon the wUlfuUy false statements of 
its agent, made to induct its execution. I discovered its deceit after beginning 
its execution. I could have stopped then, for the engagement was not obliga- 
tory, and by far the greater part of my contract was still executory. If I had 
stopped purchases and deliveries when I acquired fuU knowledge of the false- 
ness of Its representations, my loss would have been limited to the. difference 
between the price I had paid for the rubber waste I had theretofore delivered 
and the price I received under the contract, and this loss I might have recov- 
ered in an action for deceit. But when I discovered the deceit I sought to be 
relieved In whole or In part from Its further execution, and appealed to the 
defendant to make concessions. The defendant denied the deceit and de- 
manded full performance, granting me only an extension of time for per- 
formance. In this situation, with full knowledge of the deceit, I accepted 
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this concession In respect of time of performance, but notified It that I would 
hola It liable for -the loss 1 should Incur in buying to fill my contract when 
it should be fuliy performed, and went ahead and executed the contract 
according to Its terms. Defendant has paid me the price It agreed to pay, 
but I now demand the damages I have incurred in carrying out the contract 
according to Its terms.'* 

There can be but one answer to the case thus stated. The con- 
tract was not obligatory by reason of the deceit by which it was pro- 
cured. If it had been fully executed before full knowledge of the 
deceit which made it nonobligatory, the plaintiff's remedy would 
have been in an action for the deceit. In such an action the meas- 
ure of damages would not be the value of the contract if the repre- 
sentations which induced it had been true, but the loss which was 
incurred by reason of its execution. What the plaintiff might have 
gained would not have been recoverable, but only the loss which 
he sustained by its actual execution. Smith v. Bolles, 132 U. S. 125, 
129, 10 Sup. Ct. 39, 33 L. Ed. 279; Sigafus v. Porter (decided Oct. 

29, 1900) 21 Sup. Ct. 34, 45 L. Ed. . In Smith v. Bolles, cited 

above, the chief justice said, touching the measure of damages for 
deceit, that: . 

"The measure of damages was not the difference between the contract price 
and the reasonable market value if the property had been as represented to 
be, even if the stock had been worth the price paid for it; nor, If the stock 
were worthless, could the plaintiff have recovered the value it would have had 
If the property had been equal to the representations. What the" plaintiff 
might have gained is not the question, but what he had lost by being deceived 
into the purchase. The suit was not brought for breach of contract. The 
gist of the action was that the plaintiff was fraudulently Induced by the- 
defendant to purchase stock upon the faith of certain false and fraudulent 
representations, and so as to the other persons on whose claims the plaintiff 
sought to recover. If the jury believed from the evidence that the defendant 
was guilty of the fraudulent and false representations alleged, and that the 
purchase of stock had been made in reliance thereon, then the defendant 
was liable to respond in such damages as naturally and proximately resulted 
from the fraud. He was bound to make good the loss sustained, such as the 
moneys the plaintiff had paid out and interest, and any other outlay legiti- 
mately attributable to defendant's fraudulent conduct, but this liability did not 
include the expected fruits of an unrealized speculation. The reasonable mar- 
ket value, if the property had been as represented, afforded, therefore, no 
proper element of recovery." 

This being the rule of damages in an action by one who has been 
fraudulently induced to make either a contract of sale or purchase, 
it must follow that if one, after full knowledge of the fraud and 
deceit by which he has been induced to make a sale of property, 
goes forward and executes it notwithstanding such fraud, the dam- 
age which he thereby sustains is voluntarily incurred. The maxim 
volenti non fit injuria has application to all loss resulting from the 
voluntary execution of a nonobligatory contract with full knowledge 
of the facts which render it voidable. Fraud without damage is not 
actionable. If the fraud be discovered while the contract is wholly 
executory, the party defrauded has the option of going on with it 
or not, as he chooses. If he executes it, the loss happens from such 
voluntary execution, and he cannot recover for a loss which he de- 
liberately elected to incur. Kingman v. Stoddard, 29 C. C. A. 413, 
85 Fed. 740; People v. Stephens, 71 N. Y. 527; Selway v. Fogg, 6 
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Mees. & W. 83; Fitzpatrick v. Flannagan, 106 U. S. 648, 660, 1 
Sup. Ct 369, 27 L. Ed. 211. In the Case of Kingman y. Stoddard, 
cited above, a full discussion of this question and an elaborate re- 
view of the cases supposed to hold a different view will be found. 
The opinion is that of the circuit court of appeals for the Seventh 
circuit, and was delivered by Jenkins, Circuit Judge. It is so full, 
clear, and satisfactory that we need not add to its reasoning. The 
fact that the defendant insisted upon performance, and that the plain- 
tiff intended to perform, and then sue to recover the loss growing 
out of performance, cannot alter the principle. The plaintiff was 
under no legal compulsion to go on. What he subsequently did was 
in execution of the contract. The deliberate execution of it was an 
adoption of it with knowledge of the deceit, and in contradiction of 
his purpose to sue for deceit practiced in its procurement. He can- 
not save his right to sue for the fraud by notice that he will do so 
if he perform, and exact performance with fiill knowledge of the 
facts which rendered performance nonobligatory. Neither can the 
action be saved, after such voluntary performance, to the extent of 
the damage sustained by partial performance before full knowledge 
of the deceit. His duty was "to stop short or go on with it," to use 
the expression of Judge Bronson in Eailroad Co. v. Row, 24 Wend. 
74. The execution of the contract, so far as it was executory after 
full knowledge of the fraud, is equivalent to an adoption of the con- 
tract with knowledge of all the facts. "A subsequent promise, with 
full knowledge of. the facts, is certainly equivalent to an original 
promise made under similar circumstances; and no one, acting with 
full knowledge, can justly say that he hafe been deceived by false rep- 
resentations." Fitzpatrick v. Flannagan, 106 U. S. 660, 1 Sup. Ct. 
369, 27 L. Ed. 211. In Selway v. Fogg, 5 Mees. & W. 83, 85, Baron 
Park said: 

''I also think, upon discovering the fraud, unless he meant to proceed 
according to the terms of the contract, the plaintiff should immediately have 
declared off, and sought compensation for the bygone time in an action for 
deceit Not doing this, but continuing the work as he has done, he is bound 
by the express terms of the contract; and, if he faU to recover on that, he 
cannot recover at all." 

But it is said that plaintiff did not have full knowledge of the de- 
ceit, in that he did not know before full performance that Roden- 
bach or his principal knew the falsity of his representations, and that 
this fact was not discovered until it came out in the evidence in this 
case. But plaintiff did discover as early as May, 1895, that the 
factories which had been operated before April 18, 1895, by the 
Rubber Reclaiming Company were in full operation, each for itself, 
and that each was in the market, actively competing for old rubber 
waste. The actionable misrepresentation, upon plaintiff's theory of 
the case, was that these factories were out of business, and therefore 
would not be competitors in the market for the material he under- 
took to collect and sell to plaintiff. It was not of the essence of his 
case that Rodenbach knew his representations to be false. If he 
made the representation, which it is claimed he did make, with the 
purpose of procuring the contract in question^ and with the intent 
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that the plaintiff should act upon it, without knowledge as to wheth- 
er it was true or not, it would be a false representation within the 
rule. Cooper v. Schlesinger, 111 U. S. 148, 155, 4 Sup. Ct. 360, 28 
L. Ed. 382; Iron Co. v. Bamford, 150 U. S. 665, 14 Sup. Ct. 219, 37 
L. Ed. 1215. Fraud is not waived unless there be conduct incon- 
sistent with a purpose to disaflarm the contract after full knowledge 
of the facts which constitute the fraud, and raise an election wheth- 
er the defrauded party will go on with the contract, or disafiBrm what 
has been done. Mining Co. t. Watrous, 9 O. O. A. 415, 61 Fed. 163; 
Alger V. Keith (decided by this court Nov, 7, 1900) 105 Fed. 105; 
Moxon V. Payne, 8 Ch. App. 881. But full knowledge of a fraud 
does not mean that the party defrauded shall have knowledge of all 
of the evidence tending to prove the fraud. If he have l^nowledge 
of the material facts which go to make up the case of deceit as prac- 
ticed upon him, it is sufficient to make him elect whether he will go 
on with the contract, or stop short and sue for the loss he has al- 
ready suffered. Bach v. Tuch, 126 N. Y. 53, 26 N. E. 1019. 

When the plaintiff learned, as he did in May, 1895, that the sev- 
eral factories which had been operated by the Rubber Reclaiming 
Company had not gone out of business of reclaiming old rubber, but 
were actively prosecuting that business, and in the market, each for 
itself, competing for waste rubber, he knew the material facts which 
went to make his case for deceit. By thereafter deliberately pro- 
ceeding with the execution of the contract, he waived the deceit and 
affirmed the contract. Upon this ground the direction to the jury to 
find for the defendant was correct, and the judgment is accordingly 
affirmed* 



In re NUGENT. 

MUELLER V. NUGENT. 

(Circuit Court of Appeals, Sixth Circuit January 8, IPOl.J 

No. 900. 

1. Bankruptcy— fcJuRRBNDKR of Assets— Contempt Proceedings. 

Bankr. Act 1898 (30 Stat. 544) does not authorize the trustee to compel, 
by process for contempt, the surrender to the trustee of assets properly 
belonging to the estate, by one who obtained possession of tliem before 
the filing of the petition; such property being only obtainable by ordi- 
nary legal remedies applicable between any two claimants of property. 

% Same— United States District Court— Jurisdiction. 

Bankr. Act 1898 (30 Stat 552) 8 23b, provides that suits by the trustee 
shall only be brought in those courts in which the bankrupt might have 
brought them but for the bankruptcy proceedings, except by consent of 
the defendant Held, that one who obtained property as agent of a bank* 
rupt before the filing of a petition against him, the trustee, the bank- 
rupt, and the agent all being residents of the same state« was not subject 
without his consent to process from the United States district court to 
compel the surrender of the property to the trustee, since the bankrupt 
could not have sued in that court to recover the property if the bankruptcy 
proceedings had not been instituted. 

On Petition for Review from the District Court of the United States 
for the District of Kentucky. 
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W. W. Smith, for petitioner. 
W. W. Watts, for trustee. 

Before LURTON, DAY, and SEVERENS, Circuit Judgea 

SEVERENS, Qrcuit Judge. On the 23d day of March, 1900, E. B. 
Nugent was adjudicated a bankrupt upon the petition of the Wayne 
Knitting Mills and others, his creditors, filed February 19, 1900, and 
the matter was referred to a referee. Shortly thereafter Arthur E. 
Mueller was appointed trustee of the bankrupt's estate. On the 7th 
of April following, the trustee obtained an order upon the bankrupt 
from the referee requiring him to show cause why he should not be 
required .to pay over to the trustee two sums, — one of f4,133.45, 
which it was alleged the bankrupt had received upon a mortgage of 
his house and lot in Louisville, and another of |10,100, alleged to 
have been received by him upon the sale of a stock of goods with 
which he had been doing business in that city. In the bankrupt's 
response he stated that the moneys were in the hands of his son, 
W. T. Nugent, and that it was impossible for him (the bankrupt) 
to pay the money to the trustee. Upon the hearing this response 
was held by the referee to be insufficient, and the bankrupt was or- 
dered to pay the funds mentioned into the hands of the trustee. 
Upon the bankrupt's failure to do this, he was adjudged guilty of 
contempt by the referee, and the matter was r'^ported to the court, 
with a recommendation that the bankrupt be committed for his con- 
tempt. Upon a suggestion that the bankrupt was of unsound mind 
and approaching senile imbecility, the court declined to make the 
order and discharged him. On the 13th day of April, 1900, the trus- 
tee presented to the referee a petition for an order to show cause 
against William T. Nugent, the present petitioner for review. In 
that petition the trustee alleged that the bankrupt pretended that the 
proceeds of the mortgage and stock of goods were in the possession 
of William T. Nugent, who had been ordered to appear and testify; 
that the latter concealed himself, and could not be found by the 
marshal. It was further stated that it was "shown by the evidence 
herein" that the said William T. Nugent was authorized by the bank- 
rupt to receive the said moneys, and that the bankrupt pretended 
that the money was intended to be used in the payment of creditors 
and starting another business elsewhere. The trustee further stated 
in his said petition that he did not know whether the money was 
in the hands or under the control of E. B. Nugent or William T. Nu- 
gent, but he was fearful it would be dissipated unless an injunction 
should be issued against William T. Nugent, restraining him from 
disposing of any part thereof, and an order made that he pay the 
said moneys into the hands of the trustee; that, as the trustee be- 
lieved, the said moneys were part of the estate of the bankrupt, and 
that, if they came into the hands of said William T. Nugent at all, 
they did not come to him "as a common or simple debtor," "but that 
said sum is a fund belonging to this estate, and should be in the 
hands" of the trustee. Whereupon the trustee prayed that an order 
for an injunction, restraining William T. Nugent "from disposing of 
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said moneys, may be made, and further ordering him to pay all 
thereof, or such as he may have in his hands, to the trustee." There- 
upon, without notice to the respondent, the referee forthwith made 
an order for the injunction as prayed, and further commanding him 
within five days after service of the order to show cause why he 
should not be required to pay said sum of money to the trustee. Nei- 
ther the petition nor the order stated when the moneys came to the 
hands of the respondent, or under what circumstances. A copy of 
the order was served upon the respondent on October 8th, and on 
the 13th a hearing was had thereon before the referee. Shortly be- 
fore that date an indictment had been found by the grand jury in 
the United States district court for the district of Kentucky against 
William T. Nugent, charging him with having unlawfully and fraudu- 
lently received f 10,000 and other moneys of the bankrupt with the 
intent to defeat the provisions of the bankrupt act. On the above- 
mentioned hearing before the referee on October 13th the said Wil- 
liam T. Nugent filed a response, in which he alleged that he had at 
no time since the filing of the petition in bankruptcy received the 
moneys with which he was charged, or any part thereof, and excused 
himself from further answering by reason of the above-mentioned 
pending indictment, and the tendency of his answer to criminate him- 
self. He further, in his said response, denied the jurisdiction of the 
referee to make the order on which the referee was proceeding. The 
referee proceeded to take testimony upon the matter of the order, 
and, on a subsequent day to which the proceedings were adjourned, 
adjudged that the response to the order was insufficient, and that 
the said moneys were the proceeds of the mortgage of the house and 
lot, and of the sale of the stock of merchandise, the property of the 
bankrupt, and were received by the said William T. Nugent, as the 
agent of the bankrupt, on February 19th, before the hour of 2 o'clock 
p. m.; that the petition in bankruptcy was filed at 5 o'clock p. m. 
of the same day; and that, as it further appeared that he had not 
paid over said moneys to the trustee, the order should be made abso- 
lute. It was thereupon further ordered that the respondent pay the 
moneys to the trustee before 9:30 o'clock a. m. of the next day. 
The respondent having failed to comply with this order, the referee 
adjudged him in contempt, and reported the matter to the court, 
with a recommendation that he be committed to prison until he 
should pay the moneys to the trustee. The respondent prayed for 
a review by the district judge of the order requiring him to pay the 
moneys to the trustee, and the referee certified the proceedings to the 
district judge. The matter came on for hearing before the judge upon 
the report and certificate of the referee, and on November 1, 1900, 
the judge announced an opinion that the proceedings of the referee 
should be sustained, and his recommendation of imprisonment ap- 
proved. The matter was postponed until the 3d of November, when 
counsel for the respondent tendered an amended response which was 
verified by the respondent, in which he stated, in substance, that he 
had failed to make response before the referee respecting moneys 
received by him before the petition in bankruptcy was filed, because, 
as he was advised, his answer would tend to incriminate him of the 
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charge contained in the above-mentioned indictment, but that he now 
asked to amend his response; and, in addition to what he averred 
In his former response, he said "that whatever moneys came to his 
hands on February 19, 1900, belonging to said E. B. Nugent, or any 
Buch money at any subsequent date thereto, was not received or held 
by this respondent as agent or bailee, or in any trust capacity what- 
ever, but was held adversely to said E. B. Nugent.'^ The judge de- 
clined to permit this amended response to be lied, being of opinion 
that it was too late. The following order was then entered: 

"And, thereupon, pursuant to the opinion of the court filed herein on the 
1st instant it is the judgment of the court that William T. Nugent, for his 
contempt aforesaid, be imprisoned and confined in the county jail of Jefferson 
county, Kentucky, until he shall deliver or pay to Arthur BL MuoUer, the 
trustee herein, said sum of $14,233.45, or otherwise satisfy the said trustee 
with respect thereto; and the court reserves the right and power to suspend 
or set aside the judgment and sentence upon the delivery, payment, or satis- 
faction aforesaid. To aU of which the respondent William T. Nugent, ex- 
cepts." 

In pursuance of this order the respondent was committed to the 
eounty jail. Upon his petition the proceedings were certified to this 
court for review. The petition for review by the district judge prayed 
only for the review of the order of the referee ordering the respond- 
ent to pay the sums of money mentioned to the trustee, and it is the 
action of the district judge upon that petition which is the subject 
of our review; but as the validity of the referee's order requiring 
the payment of the money, and the order finding the respondent 
guilty of contempt, and the authority of the judge to order the im- 
prisonment, depend upon the previous proceedings, the whole of the 
proceedings must necessarily be considered. 

It must be admitted that the circumstances shown by the record 
would, unexplained, tend strongly to indicate that the petitioner was 
a party, and perhaps the principal party, to a fraud upon the cred- 
itors of the bankrupt. But if he was under no valid requirement to 
mak€ defense, and show such explanatory facts, if they exist, an 
would relieve the present appearances, and he has failed to do so in 
consequence of his reliance upon his objection that the proceedings 
were without lawful authority, it would be premature to pass judg- 
ment on the merits of the case. 

The question of the legality of the proceedings is twofold: First, 
whether it is competent for the court in bankruptcy to adopt this 
summary method of getting the assets of the bankrupt in, under cir- 
cumstances such as these; and, second, if such authority existed, 
whether it was duly exercised in the present case. It is needless to 
say that if the facts are as found by the referee the fund in ques- 
tion was of the assets of the bankrupt, and that upon his> qualifica- 
tion the trustee became vested with the title thereto as of the date 
of the adjudication of bankruptcy, and the right to its possession. 
But the question is, how may he recover such possession? If the 
circumstances are such that the bankrupt himself, but for his bank- 
ruptcy, could not recover the fund by a summary proceeding against 
one who withholds it from him, is there any provision in Sie bank- 
rupt act which entitles the trustee to resort to it? The person in pos- 
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fiession of the fund before the petition in bankruptcy was filed could 
not be dispossessed by violence, or otherwise than by a plenary isuit, 
where his right to retain it could be tried and determined. Is his 
privilege taken away by the succession of the trustee to the bank- 
rupt's right? It seems to be settled that the trustee stands in the 
place of the bankrupt for all purposes except that of asserting cer- 
tain rights of creditors, in respect of which the bankrupt's hands 
are tied for their protection. But that exception has reference to 
rights of property, and not to the remedies for their enforcement. 
We are not referred to any provision in the bankrupt act which ac- 
cords the right to the trustee to resort to a summary proceeding 
against one who is not a party to the proceedings for the recovery 
of assets withheld from him by such other party, who has the pos- 
session of them. In Bardes v. Hawarden Bank, 178 U. S. 524, 20 
Sup. Ot. 1000, 44 L. Ed. 1175, the supreme court indicated its opinion 
to be that congress intended '*that the ascertainment, as between 
the trustee in bankruptcy and a stranger to the bankruptcy proceed- 
ings, of the question whether certain property claimed by the trustee 
does or does not form part of the estate to be administered in bank- 
ruptcy shall not be brought within the jurisdiction of the national 
courts solely because the rights of the bankrupt and of his cred- 
itors have been transferred to the trustee in bankruptcy." The dis- 
trict judge and the referee seem to have thought that if, in the judg- 
ment of the court, the possession was not adverse to the bankrupt, 
such proceedings might be adopted to dispossess the holder. But it 
is the exercise of jurisdiction to determine whether the circumstances 
are such that the x)088e8sion is really in right of the bankrupt or ad- 
verse to him or to the trustee. It would be the pith of a controversy 
in a suit at law or in equity brought to enforce the rights of the 
trustee. The view which was entertained in the district court seems 
to have been taken from the language of decisions which have denied 
the right of the bankruptcy court to take jurisdiction of causes be- 
tween the trustee and outside parties claiming adversely to him 
when there was no jurisdiction independently of the bankrupt act, 
referring particularly to the recent case of Bardes v. Hawarden Bank, 
above cited. But such language was meant, as we understand from 
its context, to include all holdings as adverse when the circum- 
stances are such that the property cannot be recovered without re- 
sort to legal remedies; for the reasons given for the decision would 
apparently include all such cases. In tiie case of a general assign- 
ment for the benefit of creditors, the assignment being void, the as- 
isignee's possession is without right, and the title as well as the right 
to possession is in the assignor. But, if the latter cannot recover 
the property otherwise than by legal proceedings, he must resort to 
the ordinary legal remedies. We perceive no valid distinction be- 
tween such a case and any other where there is an adverse holding 
in fact by one not a party to the proceedings, no matter what the 
character of such possession may be in point of law. Neither was 
the respondent subject to process from that court. The respondent, 
the bankrupt, and the trustee were all citizens of Kentucky. If the 
bankrupt could not have instituted legal proceedings in the district 



Digitized by 



Google 



686 105 FEDERAL RBPORTBR. 

court for the recovery of the money, it seems clear that the trustee 
could not. The jurisdiction is not changed by the transfer of the 
title from the bankrupt to the assignee. And it was declared in the 
Hawarden Bank Case, above referred to, that, under the second 
clause of section 23 of the bankrupt act, controversies not strictly 
or properly part of the proceedings in bankruptcy, but independent 
suits brought by the trustee in bankruptcy to assert a title to money 
or property, as assets of the bankrupt, against strangers to those 
proceedings, do not come within the jurisdiction of the district courts 
of the United States, unless by consent of the proposed defendant. 

But it is urged that the respondent was the agent of the bankrupt, 
and that his possession was that of the bankrupt, and that, as tiie 
bankrupt could be compelled to turn over the fund, so might his 
agent. This argument again confounds the actual with the theo- 
retical conditions, and it is with the former that we are necessarily 
concerned. Let it be conceded that in the eye of the law the pos- 
session of the agent is that of the principal; yet if, as matter of fact, 
the agent withholds the property of his principal, the latter must 
have recourse to the ordinary legal remedies, and in a proper court. 
The fiduciary relation between them gives the principal no extraor- 
dinary remedy to compel the agent to deliver the property which he 
holds to his master. That relation may affect the determination of 
the court when its jurisdiction has been properly invoked, but that 
is another matter. The case with which we have to deal is one where 
the bankrupt transferred the assets before the petition in bankruptcy 
was filed, and the trustee has never had possession, and where his 
right is given by the retroactive operation of the law resulting from 
the adjudication in bankruptcy. How the matter would stand where 
the assignee has obtained possession of the assets, and a third person 
dispossesses him or otherwise meddles with the assets, is a different 
question, and is subject to different considerations, into which we 
have here no necessity to go. 

Our conclusion that these proceedings are invalid for lack of suffi- 
cient authority from the law also makes it unnecessary to consider 
whether, if such authority existed, the petition to the referee for the 
order to show cause was sufficient to found the proceedings against 
the respondent, and whether the proceedings taken thereon were 
regular or otherwise. It results that the order of the district court 
for the commitment of the respondent should be reversed, and the 
order to show cause made by the referee, together with his order 
requiring the respondent to pay the trustee the money under his con- 
trol, as well as the order adjudging the respondent to be in contempt, 
should be vacated and set aside. 
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In re HANNA et aL 

(District Court, B. D. Pennsylvania. December 22» 1900.)^ 

No. 482. 

1 EqniTABLB AssiGinfBNT— Past of Claiic 

An order, "Please pay to the order of • • • the som of • • • 
ont of any balance due ns remaining In your hands," operates as an 
equitable assignment of part of the fund. 

H Bamb^Rights of Trustbb in Bankruftct. 

There having been an equitable assignment of part of a fund by a 
bankrupt, valid as between him and the assignee, the trustee in haxA' 
ruptcy tBikea the fund subject to the assignment, even if for reasons of 
public policy It could not have been enforced against the city which held 
the fund. 

In Bankruptcy. 

The following is the certificate of the referee and report on excep- 
tions: 

To the Honorable the Judge of the District Court for the Eastern District 
of Pennsylvania: 

The referee respectfully reports that the following question involving a 
claim upon the fund in the hands of the trustee in bankruptcy was presented 
to him for his decision by the trustee, and William & Eaton, Jr., Esq., a 
creditor, tiie claimant: 

The bankrupts were contractors for the erection of steam-heating ap- 
paratus in premises Nos. 1120 to 1142 Market street, Philadelphia, a property 
belonging to the Stephen Girard estate. There was due to the bankrupts 
from the trustees of said estate the amount of $2,854.02 for materials fur- 
nished and work performed by them on this building. This fund was paid 
to the trustee in bankruptcy by the trustees of the Stephen Girard estate, 
with the reservation on behalf of the trustees of the Girard estate of any 
right in said fund which might be vested in the claimant, the said Wm. S. 
Eaton, Jr., by reason of a certain letter of request drawn by the bankrupts, 
and presented to the trustees of the Girard estate, requesting them to pay 
to the Boston Blower Co. the sum of $281.88; the said sum being the amount 
of a Judgment obtained. by them against the bankrupts in the court of com- 
mon pleas of Philadelphia county in November, 1888. All the interest of 
the blower company and all debts whatever due them were duly assigned 
to the said Wm. S. Eaton, Jr., by a duly-executed deed of assignment 

The letter of request is as follows: 

"Philadelphia, February 1, 1899. 

"To the Trustees of the Stephen Girard Estate, Philadelphia, Pa. — Dear 
Sirs: Please pay to the order of Frank P. Prichard, Esq., attorney for the 
Boston Blower Company, the sum of $281.88 out of any balance due us re- 
mahilng in your hands. 

"Yours, truly, Hanna & Kirk. 

"J. V. Bark." 

The deed of assignment by which Wm. S. Baton, Jr., became assignee of 
all moneys due to the Boston Blower Company was executed on the 25tb day 
of March, 1899. The adjudication in bankruptcy was made on the 23d day 
of February, 1900, so that the claimant was fully vested with all the rights 
of the Boston Blower Company in their clajm under the letter of request 
more than four months before the adjudication in bankruptcy. 

It appears clear tp the referee that the trustee In bankmptcy became 
vested only with the title held by the bankrupts, taking the property subject 
to all existing liens, charges, claims, and equitable rights (Coll. Bankr. p. 
375), and that the claimant, Wm. S. Eaton, Jr., became vested by the deed 
of assignment from the Boston Blower Company with whatever interest in 
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the amount of $281.88 was transferred to the blower company by virtiie of 
the letter cited. 

It was contended on behalf of the claimant that the letter cited operated 
as an assignment of the amount expressed in the letter. On behalf of the 
trustee it was urged that the letter was Jiot expressed in such terms as to 
come within the requirements of a partial assignment, and, even if it should 
be regarded as sufficiently specific to operate as a partial assignment of a 
iund In the hands of an ordinary holder, it was inoperative against the 
trustees of the Stephen Ghrard estate on the ground that the administration 
of the Girard estate was a branch of the city government, and that a partial 
assignment of a fund imder the control of a municipal corporation is inop- 
erative. 

A partial assignment is not allowed at common law without the ratifica- 
tion of the debtor, because he might be submitted to multitudinous suits, and 
be subjected to embarrassments and responsibilities not contemplated in his 
original contract (2 Am. & Eng. Enc. Law [2d Ed.] p. 1068; 1 Beach, Mod. 
Eq. Jur. p. 378); but this rule of law has long been abandoned in courts of 
equity, for in proceedings in equity the interests of all parties can be deter- 
mined in a single suit, and the debtor can bring the entire fund into- court 
for distribution. 

It only remains, then, to consider: First, whether the letter cited fulfills 
the conditions requisite to effect an equitable assignment; and, second, 
whether the holder of the fund, the trustees of the Stephen Girard estate, 
rire exempt from the rule as to the validity of partial assignments, on the 
ground that they are a branch of the municipal government. 

The conditions required to constitute an effective assignment are that the 
fund shall be designated, and the order to pay unconditional. The language 
of this letter is suflScIently specific on these points, under the decisions of 
the supreme court of the United States and the supreme court of this state. 
The letter addressed to the trustees of the Girard estate contains an uncon- 
ditional order to pay the party named therein the sum of $281.88, and the 
expression in the letter that follows, **out of any balance due us remaining 
In your hands," defines the fund as being the money doe the drawer of the 
order by the parties on whom it is drawn. 

In the case of Caldwell v. Hartupee, 70 Pa. St. 75, the following order 
was held to operate as a partial assignment: 

"Mr. W. A. Caldwell— Dear Sir: Please pay to Mr. John Cuthbert $1,500 
out of the proceeds of the last note coming to us from the steamer Quickstep, 
with interest from date of such note. Hartupee & Company. 

"Pittsburg, October 10th, 1868." 

The facts in this case were as follows: Henry T. Dexter, the ovmer of 
the steamboat Quickstep, which was largely in debt, made a trust mortgage 
of the boat to defendant and George W. Coffman, as trustees, to secure $15,- 
000 for the benefit of the creditors of the boat, named in a schedule annexed 
to the mortgage among whom were the plaintiffs. 

The plaintiffs drew upon the defendant in favor of John Cuthbert The 
defendant declined to accept or pay the order on the ground that Hartupee 
& Co. were Indebted to the firm of which he was a member. Cuthbert in- 
dorsed the draft to Morrow, for whose use the suit was brought. This order 
was held to be an equitable assignment of so much of the money as Hartu- 
pee & Co. were entitled to receive from the trustee under the deed of trust 
out of the proceeds of the last note which they had full power to make. 

This case has been followed in Ruple v. Bindley, 91 Pa. St 296, and 
Knuchel's Adm'r v. Schneider, 158 Pa. St 412, 27 Atl. 1088. 

When the order in this case is compared with the case In hand, the force 
and effect of the Uinguage of the two papers are Identical. In the language, 
"out of the proceeds of the last note coming to us from the steamer Quick- 
step," there is no more specific Identification of the fund than the language 
of the letter in the case in hand, "out of any balance due us remaining in 
your hands." 

There are a line of decisions that a check without other evidence to sup- 
port It is not operative as an equitable assignment The reason of this de- 
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cision appears to be that a check drawn generally Is not considered to be 
drawn on a particular fund. If the order in the case in band had been a 
simple order to pay, the decisions as to checks would not be in point; but 
the order specifying the fund as "any balance due us remaining In your 
hands" is not drawn in the form of a check, but defines the fund from which 
payment is to be made. 

In the case of Bank v. Yardley, 165 U. S. 635, 17 Sup. Ot 439, 41 L. Ed. 855. 
it is held that a check drawn in the ordinary form does not constitute an 
equitable assignment; but, it being established by evidence that the intention 
of the parties to the transaction was that the check drawn generally was 
to be paid out of a particular fund, such a check, as between the parties, is 
to be treated as an order for the payment out of the specific designated fund. 
This case was a bill filed in the circuit court of the United States to subject 
moneys in the hands of the receiver of the Keystone National Bank to the 
satisfaction of an alleged equitable charge or lien thereon, arising from a 
check for ^5,000 given by the Keystone National Bank to the Fourth Street 
National Bank, under the following circumstances: 

The Keystone National Bank, desiring a loan of this amount from the 
Fourth Street National Bank, exhibited to the officials of the latter bank a 
memorandum showing a balance to their credit in the Tradesmen's National 
Bank of New York for $27,000, and asked the Fourth Street National Bank 
to accept a draft pf the Keystone National Bank against the Tradesmen's 
National Bank. Relying upon these representations, the check was accepted, 
and th^ loan made by the Fourth Street National Bank. The Tradesmen's 
Bank made settlement with the receiver of the Keystone Bank, paying to him 
all the balance due the Keystone National Bank. 

In finding upon this claim. White, J., says: "Whilst an equitable assign- 
ment or lien will not arise against a deposit account solely by reason of a 
check drawn against the same, yet the authorities establish that if, in the 
transaction connected with the delivery of the check, it was the understand- 
ing and agreement of the parties that an advance about to be made should 
be a charge on and be satisfied out of a specific fund, a court of equity will 
lend its aid to carry such agreement into effect as against the drawer of the 
check, mere volunteers and parties charged vrith notice." 

Numerous additional authorities to this effect could be cited, but sufficient 
has been said to maintain the position that an order for the present and 
unconditional payment of money, specifying the fund from which It is to be 
paid, will operate as an equitable partial assignment. 

It has been strongly contended, however, that, even if the language of the 
letter was operative as a partial assignment against an ordinary holder of the 
fund, in the case in hand it was not effective, as the trustees of the Glrard 
estate were a branch of the city government, and it has been decided that a 
municipal corporation is not bound to recognise a partial assignment of a 
daim against it This was decided in Geist's Appeal, 104 Pa. St 351, where 
it is held that an assignment of a portion of a daim against the city of Pitts- 
burg could not be enforced. 

It would be difficult to determine whether the trustees of the Girard estate 
could avail themselves of the privileges and immunities of a city department 
that administers the dty money collected from the taxpayers for municipal 
purposes, and where the officials would be very much embarrassed by the 
enforcement of partial assignments. The municipal corporation Is trustee of 
the will of Stephen Girard for the purposes of carrying out the trusts declared 
in his will, and it Is difficult to see any reason why they should be exempt 
from the duties of other trustees. 

The reason for the exception made in favor of munldpal corporations is 
that they would be embarrassed and harassed by partial assignments di- 
viding funds into small payments. It is not evident that this reason would 
apply to the trustees of the Girard estate, but it is not necessary to decide 
this question, because they are not the holders of the fund; they are not 
defending the action; and, even if they were at one time privileged holders 
of the fund, the reasoning that applies to the dedsions exempting municipal 
corporations is not applicable, the fund having passed into the hands of the 
trustee in bankruptcy. 
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Report of Referee upon Exceptions. 

. To the Honorable the Judge of the District Court for the Eastern District 
of Pennsylvania: 

The referee has fully considered the arguments of counsel on the excep- 
tions, and cannot find any reason to change the views already expressed. 
The latter deposited with the trustees of the Girard estate appears to him, 
under the authorities, to fully comply with all the requirements of a valid, 
partial, equitable assignment, in that it Is an unconditional order to pay, 
and also contains a designation of the fund sufficiently specific to comply with 
the authorities already dted. 

As to the question raised that the letter of request was not binding upon 
the trustees of the Girard estate, a branch of the mimlcipal government, and 
that, therefore, the letter could not operate as an assignment of the fund 
within four months of the bankruptcy, the referee is of the opinion that. If 
an equitable assignment is in proper form, it is, as against a privileged holder 
of the fund, only voidable; not void. If such holder should see fit to com- 
ply with the assignment, he would be safe in doing so. The law still prevails. 
The privilege only extends to the enforcement of the law, and, the fund 
having been transferred by the trustees of the Girard estate to the trustee 
in bankruptcy, with the reservation of the rights of the Boston Blower Com- 
pany by the letter mentioned, no question can be raised as to the enforcement 
of the law, and the letter of request operates as an assignment, as it was 
executed in good faith more than one year before the adjudication in bank- 
ruptcy. Therefore the exceptions are dismissed. 

0. Wilfred Conrad, for trustee. 

Thomas S: Gates and Frank P. Prichard, for Waiiam S. Eaton, Jr. 

J. B. MePHEESON, District Judge. I agree with the referee in 
holding that the order in question operated as an equitable assign- 
ment of part of the fund, and that the trustee in bankruptcy of the 
assignor took the fund subject to the assignment. The transaction 
was valid between the bankrupt and the blower company, even if for 
reasons of public policy it could not be enforced against the city of 
Philadelphia. 

The decision of the referee is affirmed. 



STRAUSE et aJ. v. HOOPER et aL 
District Court, B. D. North Carolina. January 1, 1901.) 

1. Bankruptcy—Partnership— Provable Debts. 

It Is the policy of Bankr. Act 1898 to treat partnerships as distinct 
legal entitles, and notes signed by both members of a partnership, which 
do not purport to be obligations of the firm, although given by the part- 
ners for money borrowed and put Into the firm as capital, are not prov- 
able against the estate of the xiartnership in bankruptcy. 

2. Sake— Discharge— Grounds for Refusal. 

It Is only on one of the grounds specified in Bankr. Act 1898, S 14b, 
that a court can refuse a discharge to a bankrupt 

In Bankruptcy. Petition to review decision of referee allowing the 
claims of E. O. Hooper and A. F. Gray to be proved against the estate 
of the firm of J. A. Hooper & Co., bankrupts. 

J. Haywood Sawyer and P. H. Williams, for petitioners. 
E. P. Aydlett, for E. O. Hooper and 0. H. Gray, 
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PUBNELL, District Judge. On June 6, 1900, the firm of J. A. 
Hooper & Co. were duly adjudged bankrupts on a petition filed by 
creditors of the finn. At the meeting of the creditors to prove claims 
and elect a trustee, E. O. Hooper, father of J. A. Hooper, filed a bond 
in the following words: 
**|1,000. Elizabeth aty, N. C, May 15th. 1897. 

"On demand we promise to pay to E. O. Hooper or order, without offset, 
one thousand dollars, with interest at six per cent, per annum. Negotiable 

and payable at . Value received. The drawer and indorser of this 

note hereby waive the benefit of homestead exemption as to this debt. 

"J. A. Hooper. [Seal.] 
"O. H. Gray. [Seal.]" 

C. H. Gray is the other member *of the firm of J. A. Hooper & Co. 
A. T. Gray, father of C. H. Gray, filed a bond for ?1,500, bearing the 
same date, in the. same words, except the amount, signed as above,— 
similar in every respect except the amount. Creditors of the firm or 
partnership of J. A. Hooper & Co. objected to these claims being al- 
lowed as claims against the partnership, and insisted they were indi- 
vidual liabilities of J. A. Hooper and C. H. Gray. After taking depo- 
sitions, the referee held: 

"That the bond of E. O. Hooper for one thousand dollars, dated the 15th 
day of May, 1897, is a liability of the firm of J. A. Hooper and C. H. Gray, 
trading as J. A. Hooper & Co.; that the said firm received the benefit from 
the said one thousand dollars, which went into the firm and was a pait of 
their capital; that the bond of A. T. Gray, for fifteen hundred dollars, dated 
May 15, 1897, is a liability of the firm of J. A. Hooper & Co., and was cash 
advanced to said Hooper & Gray for their partnership business, and was a 
liability of said firm, being a part of the capital of said partnership." 

To this the creditors excepted, and the record is certified for review 
under the statute. 

The following facts appear in the depositions and are found by the 
court: In August, 1896, J. A. Hooper entered into partnership with 
one Gold under the firm name of Gold & Hooper. E. O. Hooper fur- 
nished or loaned his son f 1,000 to purchase a half interest in the 
business of, and the amount was paid to. Gold. No note or bond 
was given for this sum during the existence of the firm of G^ld & 
Hooper, The firm of Gold & Hooper was dissolved in May, 1897; 
Gold retiring, and Hooper taking the stock of merchandise, accounts, 
fixtures, etc., and assuming the debts of the firm. In May, 1897, J. 
A. Hooper and C. H. Gray formed the partnership of J. A. Hooper 
& Co. No written agreement appears in the record. J. A. Hooper 
contributed the goods, etc., he had received from Gold & Hooper, 
estimated to be worth about f 1,200. Gray was to contribute |1,500, 
and his note to his father represents his contribution. This is about 
all of the agreement that can be gathered from the depositions. About 
the time the partnership was formed the notes were executed. J. A. 
Hooper testifies that at the time the partnership of J. A. Hooper & 
Co. was formed ^ owed my father the one thousand dollars, and he 
[referring to Gray, his partner] owed his father the fifteen hundred 
dollars. Then we each became responsible to our fathers, A. T. Gray 
and E. 0. Hooper, for the amounts we owed them." E. O. Hooper tes- 
tifies repeatedly that he looked to his son alone to repay the money 
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(|1,000) paid to Gold, and evidenced by the bond, which remained the 
«ame in 1897, a year after the advancement was made, though no in- 
terest had been paid. The money represented by both bonds was 
used by the partnership. J. A. Hooper has some individual estate, 
real and personal property, which he estimates to be worth about 
^f 1,250, but it does not appear whether C. H. Gray has any individual 
estate or not. He was not examined, though present. 

Counsel propounded to witnesses questions of law, as to whether the 
firm assumed the debts. The court is not bound by answers to 
such questions, but will find the facts and apply the law to such facts. 
Were these firm or individual liabilities? This is the question to be 
determined, — ^a question of law arising on the facts, vlt is clearly the 
policy of the bankrupt act of 1898 to treat partnerships as legal en- 
tities which may be adjudged bankrupts in voluntary or involuntary 
proceedings, irrespective of any adjudication of the'bankruptcy of in- 
dividuals who compose such partnerships or firms. The adjudication 
of the bankruptcy of a partnership does not necessarily draw into 
the proceeding the estate of every individual member. In re Wilcox 
(D. O.) 2 Am. Bankr. R 117, 94 Fed. 84; In re Gay (D. C.) 3 Am. 
Bankr. R.,529, 98 Fed. 870; In re Meyer, 3 Am. Bankr. R. 559, 39 
C. C. A. 368, 98 Fed. 976; In re Duguid (D. O.) 3 Am. Bankr. R 794, 
100 Fed. 275. In these opinions the provisions of the statute ^re fully 
discussed, — especially in Re Meyer, by the circuit judge, who deliv- 
ered the opinion of the court In this cause the proceeding was 
against the firm of J. A. Hooper & Co., the legal entity, and not 
against the individual members composing the firm. In the case cited 
(In re Meyer) the petition asked for an adjudication as to the firm 
and each individual member of the firm, but the court held that, while 
the adjudication was proper as to the firm and those members thereof 
who participated in the acts of bankruptcy, there could be no adjudi- 
cation as to a member of the firm who was not present and did not 
participate. The petition furnishes an illustration for the solution 
of the question involved. There is a widespread practice in commer- 
cial circles of adopting firm names which do not in any way indicate 
who compose the firm. Old firm names are retained long after the 
original members have passed away, for reasons sufficient to succeed- 
ing partners, sometimes for one consideration and sometimes an- 
other; but all contracts or obligations, to bind the firm, must be so 
expressed. Take, for instance, one of the petitioners herein, I. I. 
Strause and M. M. Strause, partners trading and doing business under 
the firm name of Southern Clothing Manufacturing Company, of Rich- 
mond, Va. A note or bond signed by 1. 1. Strause and M. M. Strause 
without any mention of or reference to the firm name, 'Southern Cloth- 
ing Manufacturing Company, would not be provable against such 
partnership, nor could a suit against the firm be maintained on such 
note or bond. The fact that the proceeds of a loan went into the 
assets of the firm would not change the legal aspect of the obligation. 
The question would at last resolve itself into the query as to who 
executed the bond or contract, and to whom was the credit given. 
The written <3ontract is the best evidence of this, arid if parties are 
careless in executing notes, bills, bonds, and contracts, they must 



Digitized by 



Google 



STRAUSE V. HOOPER. 693 

abide the consequences. In the case at bar the fathers of the two 
young men evidently intended to set them up in business, and for 
this purpose each made to his son an advancement, for which he 
signed a note with his partner as surety. This appears on the bonds 
themselves. What expectation they had aliunde is not shown, ex- 
cept by the testimony quoted, which shows Hooper, the father, re- 
garded the note as a personal obligation on the part of his son, and 
he looked to him alone for repayment. In fact, there is nothing in 
the record which shows the two bonds offered to be proved as claims 
against the firm of J. A. Hooper & Co. were anything more than per- 
sonal and individual obligations of J. A. Hooper and 0. H. Gray, 
which would be provable in bankruptcy against their individual es- 
tates had there been an adjudication as to them severally as individ- 
uals, but not provable against the partnership of J. A. Hooper & Co. 
except as to any surplus which may remain after the partnership 
debts shall have been paid; but this question does not and may not 
arise. The two bonds set out in the record are not partnership lia- 
bilities, and are not provable claims against the partnership of J. A. 
Hooper & Co. in this proceeding. The referee's ruling is therefore 
reversed. The claimants are not entitled to share with other credit- 
ors of J. A. Hooper & Co. in the distribution of the partnership assets. 
There is also a petition sent up asking for a final discharge of J. 
A. Hooper & Co. and J. A. Hooper and C. H. Gray, to which cred- 
itors object. There has been no adjudication as to J. A. Hooper and 
C, H. Gray individually; hence creditors' objection to discharge is 
sustained. Beasons for this are so palpable they need not be stated. 
The objections to the discharge of the partnership of J. A. Hooper & 
Co. are not such as are contemplated in the act as grounds upon which 
a discharge may be refused. It is the duty of the court to discharge 
the applicant unless he has committed an offense punishable by im- 
prisonment as provided in the act, or, with fraudulent intent, to con- 
ceal his true financial condition and in contemplation of bankruptcy, 
destroyed, concealed, or failed to keep books of account or records 
from which his true condition might be ascertained. Bankr. Act, 
§ 14b; Id. § 2, cl. 12. The court wiU not seek for grounds upon which 
to refuse or even delay a discharge, but hear and consider them when 
properly presented. The court must, however, in every case see that 
the law and rules have been complied with. In the case at bar there 
is no evidence or certificate showing the rules have been observed. 
There is no certificate of conformity, as required by district rule 8; 
no proof of publication. The order for discharge is therefore post- 
poned until the court is satisfied the law and rules have been com- 
plied with, and the bankrupts entitled to the discharge. This peti- 
tion is held for further order. 
105P.-88 



Digitized by 



Google 



594 105 FEDERAL RBPORTEB. 

In re HOWELL. 

(District Court, N. D. lUlnois, N. D. May la 1900.) 

No. 2.784. 

Bankruptot— Application por Discharge— Objections— False Schedules. 
Where the specification of objections to the discharge of a bankrupt 
alleged that nine years before he made his wife a gift of $20,000 In fraud 
of creditors, and that his failure to schedule such amount as his prop- 
erty was making a false schedule, such objections will be overruled as 
insufficient in law, since on their face the objections showed property In 
the fund to be in the wife, and not in the bankrupt. 

In Bankruptcy. On objections to discharge. 

Swift, Campbell & Jones, for bankrupt 
Leonards & Austin, for objecting creditor. 

KOHLSAAT, District Judge. This matter comes on to be heard 
upon the specifications of objection to the discharge of the bankrupt 
filed by John A. Ames, a creditor. The specifications were prepared 
in the nature of a petition, and the bankrupt filed an answer to the 
same, asking that the answer be treated as a demurrer. Treating the 
said petition as the technical specifications of objection to discharge, 
and said answer as a demurrer thereto, I am of the opinion that said 
specifications do not state a ground for withholding the discharge of 
the bankrupt. The allegation is that the bankrupt nine years ago 
made a gift to his wife of f 20,000 in fraud of creditors. Petitioner 
several years ago filed a creditors' bill against said bankrupt and his 
wife, seeking to establish said contention, and to obtain the money so 
given to the wife, which suit is still pending. The sole legal ground 
of objection to discharge on this state of facts is that the bankrupt 
failed to schedule the property in question as his own. Under the 
allegations of the petition or specification, the property in question 
was that of the wife, as against the bankrupt. Therefore he made no 
false schedule by omitting this property. Possibly the trustee of the 
bankrupt may be able to recover this property for the benefit of credit- 
ors, and if the creditors desire to have a trustee appointed for this pur- 
pose, and desire to advance the costs necessary to continue said litiga- 
tion, leave will be granted for such trustee to cause himself to be substi- 
tuted in said suit. Creditors may, if they desire, take the proper 
steps before the referee to have a trustee Appointed, but the specifica- 
tions herein of the objections to the discharge of the bankrupt will be 
overruled on the ground that they are insufficient in law. The bank- 
rupt is discharged. 
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In re EIDEMILLER. 

(District Court, N. D. miBols, N. D. July 14, 1900.) 

No. 8,614. 

Bahkruptct— Involuntary Procbedings — Infancy of Debtor. 

Creditors of an infant, in Illinois, whose debts the Infant is entitled 
to repudiate at majority, cannot have him adjudged an inyoluntary bank- 
rupt, since they are not creditors in the sense of the bankruptcy act of 
1898. 

Wheeler & Silber, for petitioning creditors. 

Wm. R Barleigh and E. C. Crawford, for bankrupt 

KOHLSAAT, District Judge, This matter comes on to be heard 
upon demurrer of petitioners to the plea of infancy of the alleged 
bankrupt. The authorities cited in support of said demurrer do not 
apply to the law of infancy existing in Illinois. I am of the opinion 
that in Illinois an infant cannot be adjudged a bankrupt. In this case 
the infant can, upon reaching majority, repudiate the debts which peti- 
tioners claim he owes them. For this reason the petitioners are not 
creditors, in the sense contemplated by the bankruptcy act, and there- 
fore cannot maintain their petition as such. The demurrer is over- 
ruled, with leave to petitioners to reply to the plea within Ave days, 
if they choose to controvert the alleged fact of infancy. 



ATKINS V. WILCOX. 

(Chrcuit Court of Appeals, Fifth Circuit. December 18» 1900.) 

No. 977. 

t Bankruptcy— Trustkk— Right to Contest Claims 

Under Bankr. Act 1898, a trustee of a banl^rupt is authorized, as rep- 
resentative of all the creditors, to contest the allowance of any daim 
filed against the estate. 

2. Same— Effect on Lease — Rent to Acckue. 

Under a provision of a lease that "should the lessee at any time fail 
to pay the rent punctually at maturity, as stipulated, the rent for the 
whole unexpired term of this lease shall ♦ ♦ ♦ at once become due 
and exigible," the filing of a petition in bankruptcy by the lessee at a 
time when he was not in default in the payment of rent does not mature 
notes given for rent to accrue in the future, or the lessor's right to en- 
force a statutory lien therefor. 

8. Bamb— Provable Debts— Rent to Accbub. 

On the bankruptcy of a lessee, notes given by him for installments of 
rent to accrue in the future under a lease for a building occupied by 
him for business purposes do not constitute debts provable under Bankr. 
Act 1898, § 63, subd. 1, where the lease contains provisions for its ter- 
mination in case the building should become untenantable, authorizing 
re-entry by the lessor for condition broken, and prohibiting Its transfer 
by the lessee, or the use of the premises for any other purpose than that 
specified, without the written consent of the lessor. 

Appeal from District Court of the llnited Btates for the Eastern 
District of Louisiana. 
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Robert J. Maloney, for appellant. 

E. T. Florence and Chae. Rosen, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, CSrcuit Judges. 

Mccormick, arcmt Judge. On the 4th day of May, 1899, Leopold 
Keiffer, by a written lease, rented from the appellant, Mrs. Sarah E. 
Atkins, certain premises described in the lease for the term of one 
year, commencing on the 1st day of October, 1899, and ending on the 
30th day of September, 1900, for a monthly rental of f 333.33i, for 
which Keiffer executed and delivered to the appellant 12 rent notes, 
bearing even date with the lease, and payable to the lessor, one on 
the 1st day of November, 1899, and one on the 1st day of each and 
every succeeding month (except the last one, payable on the 30th of 
September), fixing the interest at the rate of 8 per cent per annum 
from maturity until paid. The lease recited that should the property 
be destroyed by fire, or should the lessee be deprived of the use of the 
premises by some other unforeseen event, not due to any fault or neg- 
lect on his part, then he should be entitled to a credit for the unex- 
pired term of the lease, and the corresponding proportion of rent notes 
should be annulled and returned to him. At the time of the making 
of this lease Keiffer was in possession of the premises under a lease 
of similar import bearing date 8th of June, 1898, which provided for 
a term of one year, commencing on the 1st day of October, 1898, and 
ending on the 30th day of September, 1899. On October 3, 1899, 
Keiffer presented his petition to the court of bankruptcy to be ad- 
judged a bankrupt, which petition, in the judge's absence, was referred 
to a referee, who on the same day declared and adjudged the petitioner 
to be a bankrupt. By a stipulation of the parties, only certain por- 
tions of the record in the bankrupt proceeding were brought up on 
this appeal, from which it appears that the appellant made proof of a 
secured debt against the estate of the bankrupt on October 31, 1899, 
claiming the aggregate amount of the 12 rent notes given and held 
under the lease of date May 4, 1899, and to become payable as above 
recited. The claim and proof thereof embraced other iteiAs, which 
do not require further notice here. On November 21, 1899, this proof 
of debt was filed by the referee. The record we have does not show 
any further action in the bankrupt estate until March 7, 1900, when 
an account of C. O. Wilcox, trustee of the estate of Leopold Keiffer, 
bankrupt, was presented to and filed by the referee, who thereon made 
an order of that date, as follows: ''Let a meeting of creditors be 
held on March 20, 1900, at 3 p. m. Let them be notified according to 
law, and that they do show cause on the above date why said account 
should not be approved and homologated." The account showed the 
receipt of all of the funds that had come into the hands of the trus- 
tee, aggregating f 3,651.44. It also showed 20 items of disbursement 
that had been made by the trustee, and bore an item, '^Reserved for 
future costs, |150.00," which, added to the disbursements, aggregated 
12,253.77. Among the disbursements is the following: ''Mrs. Sarah 
£. Atkins, landlot^. Rent for September, October, and November, 
1899, three months, at f 333.33i, |1,000.00." On March 20, 1900, the 
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appellant appeared before the referee and filed her written opposition 
to the account submitted by the trustee, on the ground that she had 
proved her claim for rent for the whole of the 12 months specified in 
the lease of May 4, 1899 (and other grounds not necessary here to no- 
tice), and that by the laws of Louisiana she has a lien of the first rank 
on all the property in the leased premises, and that the total assets 
in the hands of the trustee and on deposit to the credit of the estate 
were realized from the sale of the property contained in the leased 
premises, and subject to her lien, wherefore she opposes each and 
every item on said account, and prays that she be declared entitled 
to a lien first in rank on all the property contained in the leased prem- 
ises, or on the proceeds, and that the account of the trustee be 
amended, and he be ordered to pay to her the full amount of her 
claim in preference to all other claims. The referee rejected her claim 
for the months of December, 1899, to September, 1900, inclusive, for 
reasons elaborately given in his judgment thereon, from which judg- 
ment Mrs. Atkins appealed to the judge sitting in the court of bank- 
ruptcy, by whom the judgment of the referee was affirmed, and she 
prosecutes this appeal. 

It appears that the trustee occupied the premises during the months 
of October and November, 1899, and that he allowed and paid on Mrs. 
Atkins' claim for rent the rent which accrued for the months of Octo- 
ber and November, under the current lease, at the rate and amount 
of the notes which had been given therefor. The appellant insists 
that the trustee was without right or interest to contest the lien of 
the opponent, as it was claimed in her proof of debt. We are clear 
that this position is not well taken. By the express terms of the stat- 
ute the trustee is selected by the creditors. By the clearest unplica- 
tion he represents all the creditors, and as such representative has an 
interest in the just administration of the estate which belongs to the 
creditors. Moreover, this right is expressly recognized in &e sixth 
paragraph of general order in bankruptcy 21 (32 C. G. A. xxii., 89 
Fed. ix.), which has itself the force of a statute, even if not clearly 
founded on the text of the statute, which we think it is. It appears 
to give the trustee precedence even o^ the creditors, for the language is 
that, ^Vhen the trustee or any creditor shall desire the re-examina- 
tion of any claim filed against the bankrupt's estate, he may," etc. 
The appellant by her proof of debt appears to found her claim, in part 
at least, on the following provision in the lease: 

"Should the lessee at any time faU to pay the rent punctuaUy at maturity 
as stipulated, the rent for the whole unexpired time of this lease shall, with- 
out putting said lessee in default, at once become due and exigible." 

In her affidavit in support of her claim she contends: 

"According to the terms of said lease, the note maturing November 1-4, 
1889, not having been paid, then the whole unexpired amount of aaid lease 
represented by said notes becomes due and exigible." 

At the date of the adjudication in bankruptcy, and at the date 
when the debt was proved, there had been no default in the payment 
of rent under the then current lease, or any violation of its condi- 
tions which would render the notes, or any of them, given for thfe 
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rent that was to accrue due and exigible, and authorize the lessor t3 
enforce her lien on the property then in the leased premises for the 
payment of all or any one of the rent notes given and held under 
that lease. The lease does not provide in express terms that the bank- 
ruptcy of the lessee would have the effect to mature the notes and 
render them exigible. The present bankruptcy act has no direct pro- 
vision on this subject. The bankruptcy act of 1867 contained this 
provision: 

"Where the bankrupt is liable to pay rent or other debt falling due at fixed 
and stated i)erlod8, the creditor may prove for a proportionate part thereof 
up to the time of the bankruptcy, as if the same grew due from day to day, 
and not at such fixed and stated periods." Section 19. 

No such provision, or its equivalent, appears in the present act. Its 
language applicable to the case we are considering is tiiat debts of the 
bankrupt may be proved and allowed against his estate which are a 
fixed liability, as evidenced by a judgment or an instrument in writ- 
ing, absolutely owing at the time of the filing of the petition againist 
him, whether then payable or not, with any interest thereon which 
would have been recoverable at that date, or with a rebate of interest 
upon such as were not then payable and do not bear interest. Sec- 
tion 63. This provision has not yet been construed* by the supreme 
court, nor, as far as we are advised, by any one of the circuit courts 
of appeals. The National Bankruptcy News reports show that it has 
been frequently ruled on by referees in bankruptcy, and by four of the 
judges for districts in other circuits. In the opinions of the referees 
and of the judges of the courts of bankruptcy, just referred to, there 
is a marked unanimity to the extent that rent to accrue in the future, 
if it can be called a debt, is a contingent one, both as to its amount 
and as to its very existence, and that there is no provision in the act 
of 1898 which allows proof of such debts. In the very nature of the 
case, there is great diversity of view as to the ground on which this 
ruling is placed. The opinions and judgments necessarily have rela- 
tion to the terms of the contract of lease out of which the claim for 
future rent grew, and are largely controlled by the particular provi- 
sions of the respective instrumeuts. Some of the opinions, however, 
take ground broad enough to cover the subject, without reference to 
the terms of leases in general use. The judge for the district of Ken- 
tucky in his opinion uses this language: 

"The court sees no way to avoid the conclusion that the relation of land- 
lord and tenant in all such cases ceases, and must of necessity cease, when 
the adjudication is made. If the relation does cease, the landlord afterwards 
has no tenant, and the tenant has no landlord. At the time of the adjudica> 
tion the banlsrupt is clearly absolved from all contractual relations with, 
and from all personal obligations to, the landlord growing out of the lease, 
subject to the remote possibility that his discharge may be refused, — ^a chance 
not worth considering. Aftef the adjudication there is no obligation on the 
part of the tenant growing out of the lease. He not only owes no subse- 
quent duty, but any attempt on his part to exercise any of the rights of a 
tenant would make him a trespasser. His relations to the premises and to 
the contract are thenceforth the same as those of any other stranger. He 
cannot use nor occupy the premises. No obligation on his part to pay rent 
can arise when he can neither use nor occupy the property. The one foUows 
the other, and it seems clear that no provable debt, and, indeed, no debt of 
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any sort, against the bankrupt, can arise for fatnre rent. No rent can accrue 
after the adjudication in such a way as to make It the debt of the bankrupt, 
and future rent has not, in any Just sense, accrued before the adjudication." 
In re Jefferson (D. C.) 93 Fed- 951. 

The judge of the court for the Eastern district of North Carolina 
seems to concur in the views just stated. In his opinion we find this 
language: 

*'A8 to the rent of the bank: The contractual relations being terminated, 
a landlord is not entitled to prove a claim for rent against a bankrupt after 
such bankrupt ceases to use the building. The relations of landlord and ten- 
ant are severed by operation of the bankruptcy law. The trustee of his es- 
tate may, after adjudication, occupy and use the rented or leased premises 
for the estate; but under such circumstances it would be chargeable to the 
estate, not as rent under bankrupt's contract, but as cost and expenses of ad- 
ministering the same." Bray v. Ck>bb, 2 Nat Bankr. N. 588, 100 Fed- 270. 

Touching the language above quoted from the opinion of Judge 
Evans (In re Jefferson, supra), Judge Lowell, of the Massachusetts 
district, says: 

"With all respect for the learned Judge, I must think the above remarks 
made somewhat hastily, unless they are to be taken as limited to the par- 
ticular lease in question, or made to depend upon some peculiar provision of 
the Statutes of Kentucky. Let us consider an actual example. A lease re- 
cently examined was made for a term of several hundred years, upon a pay- 
ment of sixteen thousand dollars at the beginning of the term, and subject 
to a future rent of one dollar a year if demanded by the lessor. Clearly this 
would be an asset of a bankrupt's estate which the trustee would almost cer- 
tainly elect to assume, and I can find nothing in the bankruptcy act which 
would terminate the lease and entitle the landlord to possession. Many ex- 
isting ground leases, also, would certainly be assumed by a trustee in bank- 
ruptcy of the lessee, and it woutd be unjust to hold them terminated by the 
adjudication. It follows, then, that the lease here in question was not de- 
termined by the bankruptcy of the lessee, but only by the re-entry of the 
lessor." 

The actual example proposed for consideration by Judge Lowell is 
' a leasehold in form, certainly, but it appears to be substantially, in 
fact, a purchase of the freehold for a present consideration paid in 
cash at the beginning of the term, and to have value as an asset equal 
to the current market price of the freehold in the premises let. It 
is an estate with such an inconsiderable burden as may well be disre- 
garded, and, as the learned judge says, clearly this would be an asset 
of a bankrupt's estate which the trustee not only would almost cer- 
tainly elect to assume, but which the creditors, or the court on their 
motion or on its own motion, would compel him to assume. The doc- 
trine of election to which he refers sprung out of the state of the 
law in bankruptcy as it was at an early time in England construed 
by the common-law courts. The rule as then announced has been 
greatly modified in England by statutes passed from time to time, 
and the decision of the English courts on these various statutes, and 
the decisions of the state courts in this country on the various insol- 
vency acts, are more interesting than helpful in our effort to construe 
the provision of our bankruptcy law now in force. Moreover, the ques- 
tion as to the effect that 6ie adjudication in bankruptcy has on the 
relations subsisting between the landlord and tenant, while it is kin- 
dred to the question with which we are dealing, its connection there- 
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with is by no m^ans vital. The language of our statute affecting the 
cJaim here involved requires that the debt shall be a fixed liability 
absolutely owing at the time of filing the petition. Under the insol- 
vent law of the state of Massachusetts prior to the statute of 1879, 
only such debts (with certain exceptions) were provable as were "ab- 
solutely due" at the time of the first publication of the notice of issu- 
ing the warrant of insolvency. The case of Bowditch v. Raymond, 
146 Mass. 109, 15 K E. 285, shows that the language "absolutely due*' 
was treated as exactly equivalent to the language "absolutely owing,'* 
as it must be, for the statute provided for proving debts ps^yable at a 
future date. After referring to numerous cases in which it had been 
held that under that statute future rent to accrue under a lease in 
which the insolvent debtor is lessee cannot be proved, it is said: 

•The prlDclple of these cases is that such rent Is not a debt absolutely 
due at the time of the first publication. The lease may be terminated by the 
eviction of the lessee or otherwise, and no rent may ever accrue or become 
due. The lessor's claim is a contingent one. It is not contingent merely as 
to amount, but the very existence of the claim depends upon a contingency/' — 
referring to Bordman y. Osbom, 23 Pick. 295, 

Further on in the opinion it is said: 

"The existence of any debt in the future depends upon contingencies, and 
therefore the appellants* claim cannot be proved under our insolvent law prior 
to the statute of 1879." 

In the lease before us the lessee binds himself— 

"To make no sublease, nor transfer said lease in whole or In part, nor use 
the premises for any other purpose than that herein contemplated, without 
the written consent of the lessor," 

And again it declares: 

"And, should the lessee in any manner violate any of the conditions of this 
lease, the lessor hereby expressly reserves to himself the right of canceUng 
said lease without putting the lessee in default; the lessee hereby assenting 
thereto, and expressly waiving the legal notice to vacate the premises." 

It is not so clear that this leasehold is an asset of the bankrupt's 
estate which the trustee wouM almost certainly elect to assume, or 
that the court should on its own motion, or on the motion of creditors,, 
require him to assume. Nor is it quite clear what he could do with 
it if he did assume it. It is not necessary for us to hold that the ad- 
judication in bankruptcy terminated this lease and absolved the re- 
lations between the landlord and the tenant thereby created, nor is 
it necessary or prudent to announce in advance what the holding 
should be in any given case which may possibly arise. We therefore 
content ourselves with announcing that, in our opinion, there was no 
error in the judgment of the district court rejecting the appellant's 
claim. That judgment is therefore affirmed. 
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W()OI>RUFP T. OHBEVBS et aL 

(Circuit Court of Appeals, Fifth Circuit January 8, 1901.) 

No. 874. 

2. Bakkruptct— Jurisdiction of Courts of Bankruptct— Equitable Pow- 
ers. 

After the trustee of a bankrupt had set apart to him without objection 
the property exempted by the laws of the state, and the court had fixed 
the time for hearing the bankrupt's application for discharge, properly 
made, certain creditors filed a petition setting up that they held notes 
of the bankrupt in which he had waived his right of exemption, as 
permitted by the state statute, but that under the laws of the state 
they could only subject the exempt property to the payment of their 
claims by obtaining judgment thereon, and levying on such property. 
They prayed the court to withhold the bankrupt's discharge, and to take 
possession of the property through the trustee, and administer the same 
for the benefit of the petitioners. Held, that the court, as a court of 
bankruptcy, had no power under Bankr. Act 1896 to grant the prayer 
of such petition, either by refusing or withholding the bankrupt's dls< 
charge, no statutory ground therefor being alleged; or by taking posses- 
sion of and administering the exempt property, which, under sections 6 
and 70a, constituted no part of the estate in bankruptcy. 

2. Same— Jurisdiction of Plbnart Suits. 

A district court is vested with no jurisdiction by Bankr. Act 1898 to 
entertain a plenary suit in equity by creditors of a bankrupt to reach and 
subject to their claims his exempt property on the ground that they hold 
notes in which he expressly waived his right of exemption. 

Appeal from the District Court of the United States for the South- 
ern District of Georgia. 

Z. T. Woodruff, a citizen of Dooly county, Ga., was adjudged a bankrupt 
in the district court for the Southern district of Georgia, on his own petition, 
on January 6, 1899. On the 28th day of that month O. G. Gheeves was 
appointed trustee. On February 23d the trustee made his report to the court 
of the articles set off to the bankrupt by him, as provided in section 47, cl. 
11, of the bankrupt act, and required by rule 17 of general orders in bank- 
ruptcy (32 0. G. A. xix., 89 Fed. vlil.). No exception to this action on the 
part of the trustee was taken by any creditor within 20 days after the filing 
of the report. On March 23d the bankrupt filed his application for a dis- 
charge. This application was set to be heard before the Judge of the court 
of bankruptcy on June 5th, and due notice thereof was given. On May 2d 
9, petition was presented to the district court for that district, as follows: 

"In the MattCT of Z. T. Woodruff, Bankrupt. In Bankruptcy. 

*The petition of J. D. Lester, H. & D. Keen, the Farmers' Supply Gompany, 
Oabe Lippman, and Max Gohen respectfully shows: 

"(1) That they are creditors of said bankrupt, and severally hold and own 
promissory notes given by the said bankrupt, containing a waiver by him of 
the right and benefit to the homestead and exemption allowed and prescribed 
by the laws of the state of Georgia. 

"(2) The notes held by petitioners respectively against said bankrupt are 
for the principal sums following, namely: J. D. Lester, two notes, dated July 
81. 1897, for $275, due October 1, 1898, with interest from October 1, 1897, 
at the rate of 8 per cent, and 4 per cent., respectively. On the first-mentioned 
note the said bankrupt has been credited with the sum of $61.70. Said bank- 
rupt is still indebted to said Lester for the full amount of principal and in- 
terest due on said notes, after deducting said credit Ell Woodruff is also 
a joint maker of said notes. Said bankrupt is Indebted to H. & D. Keen on 
a note given by him jointly with Eli Woodruff for $100, besides interest from 
maturity at the rate of 8 per cent per annum, dated January 20, 1897, and 
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due Noyember 1, 1897. Said bankrupt la indebted to the Farmers* Supply 
Company in the sum of $16.41, brides interest at* 8 per cent per annum 
from maturity, on a note dated January 16, 1898, and due October 1, 1898. 
Said bankrupt is indebted to Gabe Lippman in the sum of $21.60 principal* 
besides interest from maturity at 8 per cent per annum, on a promissory 
note dated January 18, 1896, and due September 15, 1896. Said bankrupt is 
indebted to petitioner Max Cohen in the principal sum of $324, besides Inter- 
est from maturity at 8 per cent, per annum, on a promissory note given l^y 
him, dated February 11, 1898, and due 12 months after date. In each and 
all of said notes said bankrupt has, in writing, expressly waived and renoun- 
ced his right to the benefit of the exemption provided in and by the consti- 
tution and laws of the state of Georgia; said waiver being stated in said 
notes constituting the contract of indebtedness, and being made in accordance 
with the provisions of the constitution and laws of said state authorizing and 
empowering the debtor to waive or renounce in writing his right to the ben- 
efit of the exemption provided for by the constitution and laws of said state. 

"(3) O. C. Cheeves, the duly-appointed trustee of the estate of said bank- 
rupt, has set apart the said bankrupt's exemption, and reported the items and 
the estimated value thereof to the court, to which report reference is hereby 
made. 

'*(4) The said bankrupt has applied to the court to have a full discharge 
from all the debts provable against his estate under said bankrupt act, except 
such debts as are excepted by law from such discharge. 

"(5) Petitioner Max Cohen holds a deed to the land set apart to and con- 
stituting a portion of the exemption of said bankrupt, the said deed having 
b^en made and delivered by said Z. T. Woodruff on the 11th day of Feb- 
ruary, 1898, in accordance with section 2771 et seq. of the Revised Code of 
the state of Georgia (being sections 1969, 1970, and 1971 of the Code of 1882), 
in order to secure the debt hereinbefore mentioned. Said deed will be to the 
court shown. 

"(6) The other petitioners above named hold no security for their aforesaid 
debts, save and except so far as a waiver of homestead and exemption may 
be construed as a security. Said notes containing said waivers will be to the 
court shown. 

**(7) Petitioners show that, if the discharge applied for by the said bank- 
rupt is granted by the court at this time, and without making provision for 
the protection of petitioners, and the enforcement of their aforesaid waivers 
of homestead, your petitioners will be without remedy. 

"(8) Under the laws of the state of Georgia a debtor's exemption cannot 
be subjected to the payment of a- debt containing a waiver of homestead, ex- 
cept by first putting said debt in judgment, and afterwards causing the exe- 
cution issued thereon to be levied on the exempt property in accordance with 
the provisions of sections 2850 et seq. of the Revised Code of this state. If 
a discharge be granted by this court without reserving to petitioning cred- 
itors the right to sue on said debts and put the same In judgment, and without 
giving them a judgment for their said debts, or providing means whereby 
they may obtain judgment thereon, your petitioners would be left without 
means of enforcing their rights created and arising out of the aforesaid waiv- 
ers of exemption by said bankrupt debtor, and will be without remedy. 

"(9) The entire property of said bankrupt, so far as turned over by him 
to the trustee, and not consumed in expenses, has been set apart to him as 
an exemption. The said Eli Woodruff, joint maker of some of the aforesaid 
notes, as hereinbefore stated, is likewise a bankrupt, and his property Is in 
the hands of the same trustee, and has likewise been set apart by said trus- 
tee to him as an exemption, and the said Ell Woodruff has likewise waived 
in the aforesaid notes signed by him all right and benefit of exemption under 
the constitution and laws of the state of Georgia. 

"(10) Wherefore your petitioners, being without remedy at common law, 
pray that this honorable court may grant petitioners such relief as can be 
afforded and administered in a court of equity, and, if need be, to frame 
such remedy and appropriate form of proceeding as may protect their rights 
and interests in the premises. And petitioners pray that said bankrupt's 
application for discharge be stayed, and that the discharge applied for be not 
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granted until petitioners are given an opportunity to enforce their said waiv- 
ers of liomestead, either by proceedings in the state court or in this court, as 
this court may determine; that, in the event a discharge be granted, the same 
be so molded, conditioned, and qualified as to save and reserve to petitioners 
their rights to reach the exemption set apart to said bankrupt, as imder and 
by virtue of the aforesaid waivers they are severally entitled to do; that the 
court grant such remedies and forms of relief and authorize and direct such 
proceedings as may enable petitioners to render their aforesaid waivers ef- 
fective, and reach the property set apart to said banl^rupt as his exemption; 
that the court protect and preserve said exempted property, and provide for 
its due administration and distribution, and to this end to appoint a receiver 
to hold the same, and sell and administer the proceeds, or otherwise provide 
for the protection and due distribution of said property, under such forms, 
procedure, and remedies as are usual and appropriate t6 a court of equity; 
that the court grant such other and further relief as may be meet and proper. 
Petitioners will undertake to prove the facts stated in this petition without 
answer under oath from the bankrupt, or any other person who may be 
deemed a proper defendant to the prayers of this petition; discovery and 
answer under oath being expressly waived." 

On the presentation of this petition the judge of the district court made 
thereon the following order: 

"The foregoing petition read and considered, and ordered filed, and the 
same will be heard and passed upon in the district court of the United States 
for the Western division of the Southern district of Greorgia, at Macon, on 
Monday, 5th day of June, 1899. Let the defendant bankrupt, above named, 
show cause in said court at said time why the prayers of said petition should 
not be granted. 

"In open court. May 2, 1809." 

To this petition the bankrupt, by his counsel, submitted: "(1) A general 
demurrer. (2) And for special cause of demurrer the bankrupt says that there 
is no authority of law for Instituting the proceedings in this case. (3) That 
the bankrupt court has no jurisdiction over exempted property, and has no 
jurisdiction to administer it. (4) That the waiver of homestead relied on is 
no legal reason for denying bankrupt his exemption under the constitution 
and laws of Georgia, (5) That the exception to bankrupt's discharge, and not 
injunction, is the proper remedy for the petitioners. (6) For further cause of 
demurrer bankrupt says that there is no authority of law in the bankrupt act 
for this proceeding, nor for the relief sought This Is an effort to change the 
bankrupt law, and carve out exceptions to a discharge which are not con- 
templated by the act, and to provide remedies not authorized by law. The 
right to a discharge in bankruptcy is a statutory right. How It can be ob- 
tained, what debts it affects, and what objections may be urged, are to be 
determined alone by the bankrupt act; and It does not authorize this pro- 
ceeding, nor the relief which it seeks." 

On August 5th the district court gave Judgment as follows: 

"In the Matter of Z. T. Woodruff, Bankrupt. In Bankruptcy. 
"Petition of John D. Lester and other creditors objecting to the discharge 
prayed for, and relief, etc. This came on on be heard at this term, and 
was argued by counsel, and thereupon, upon consideration thereof, it was 
ordered, adjudged, and decreed that the demurrer interposed by the bankrupt 
to the petition be overruled, and that the trustee, O. C. Gheeves, carve out 
of the property heretofore set apart by said trustee as a homestead exemption 
to the bankrupt free from the claims of general creditors the sum of .$300 
in household and kitchen furniture and provisions, including in the charging 
against said amount such provisions as the bankrupt may have heretofore 
pending the settlement of this issue reduced to cash, and not turned over to 
his trustee, and that the $300 so set apart to said bankrupt be held by said 
bankrupt free from the claims of all creditors of said bankrupt, including 
such creditors as hold general waivers of homestead. It Is further ordered, 
adjudged, and decreed that all the other portion of the property of said bank- 
rupt heretofore set apart to him in the $1,600 exemption shall be dealt with 
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by the trustee precisely as If It did not constitute a part of the homestead 
exemption, except that a separate account shall be kept of the proceeds of 
said portion, and that the same shall constitute a special fund for distribution 
to creditors holding general waivers of homestead from the bankrupt, and 
that the said creditors holding general waivers of homestead must first resort 
to the fund thus arising out of the homestead exemption for the payment of 
their claims before sharing in the general fund of said bankrupt should such 
general fund arise over and above the fund arising from homestead exemp- 
tion: provided, however, that should the bankrupt, or any one for him, pay 
off the claims of such creditors as hold general waivers of homestead within 
thirty days from this date, the entire $1,600 homestead heretofore set apart 
to said bankrupt shall stand and be approved as the exemption of said bank- 
rupt. It is further ordered, adjudged, and decreed that the trustee hold 
possession of the entire homestead until the expiration of thirty days from 
this date, and at the expiration of said period of thirty days shall convert 
the same into money as soon as it may be done without detriment to the best 
interest of the estate. It is further ordered, adjudged, and decreed that the 
bankrupt shall yield possession to the trustee of the homestead heretofore 
set apart to him over and above the aforesaid $300 on demand by said trus- 
tee. It is further ordered, adjudged, and decreed that the bankrupt's appli- 
cation for discharge be stayed until the rights of the creditors holding home- 
stead waivers can be definitely settled and enforced under the provisions of 
this decree, and that a lien be established in favor of the creditors holding 
waivers of homestead against the homestead set apart by the trustee and 
the funds arising therefrom, save and except the $300 hereinbefore men- 
tioned." 

Allen Fort, for the petition. 

J. I. Hall and O. T. Wimberly, opposed. 

Before PAKDEE, McCOBMICK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, after stating the case, delivered the 
opinion of the court. 

It appears from the record brought up by the petition for review 
in this case that the bankruptcy proceedings were ripe for the appli- 
cation by the bankrupt to obtain his discharge. More than 30 days 
and less than 12 months before the presentation of his application 
for a discharge he had been adjudicated a bankrupt, and a trustee 
had been appointed. There is no suggestion that any of the proper 
schedules have not been made up and filed. It aflSrmatively ap- 
pears that the trustee had reported, agreeably to the statute and 
the general orders, the property set off to the bankrupt exempt from 
seizure in satisfaction of his debts under the law of the state of his 
domicile, and that no objection to that report had been made within 
20 days, or ever, by any of the creditors or other person interested 
in the estate. The application thus being timely, and in proper 
form, it wjas the duty of the judge to hear the same, and investigate 
the merits thereof, and discharge the applicant, unless such proofs 
and pleas made in opposition thereto by parties in interest who had 
been given sufficient time and a reasonable opportunity to be heard 
made known to the court that he had (1) committed an offense pun- 
ishable by imprisonment, as provided in the act of July 1, 1898; or 
(2) had, with fraudulent intent to conceal his true financial condition, 
and in contemplation of bankruptcy, destroyed, concealed, or failed 
to keep books of account or records from which his true condition 
might be ascertained. Section 14b. Nothing of this kind was at- 
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tempted to be shown, and what was shown assumes that these stat- 
utory objections did not exist. A very candid and able statement 
of the relations of the appearing creditors to the bankrupt and his 
estate was submitted to the court, which the court received, con- 
sidered, and treated as the institution of a plenary proceeding in 
equity. In re WoodruflE (D. C.) 96 Fed. 317. It showed substantially 
that, with reference to the term "secured creditors," as used in the 
bankrupt act, the complainants are unsecured creditors, who, as 
such, had proved their claims, which, while they were evidenced 
by instruments in writing waiving the homestead and exemption 
rights, constituted no lien on the property of the debtor, and could 
be availed of only by putting the same in judgment, and seizing the 
property under final process issuing thereon; that, such judgments 
not having been obtained and process issued and levied before the 
adjudication of bankruptcy, if the bankrupt should now be dis- 
charged in the terms of the statute the complainants would be rem- 
ediless, — ^if, in fact, they were not already remediless, — unless the 
district court, in the exercise of the equity jurisdiction conferred 
by the bankruptcy act, was able to grant them relief, and cause the 
exempt property held by the debtor to be taken by the trustee and 
administered for the benefit of the complainants and others, if any, 
holding like claims. The bill of complaint does not aver, or by impli- 
cation suggest, that the bankrupt is not a person of that class in 
whose favor the organic and statutory law of the state of his domi- 
cDe exempts from seizure for the satisfaction of his debts property, 
real or personal, or both, to the amount in value of f 1,600; nor does 
it aver, or by implication suggest, that the property set apart to him 
by the trustee, and duly reported to the court, was of greater value 
than the amount thus limited by law. On the contrary, it assumes, 
by necessary implication, at least, that the applicant for discharge 
does belong to the class for whose benefit the laws allow the ex- 
emption, and that the property set apart by the trustee does not 
exceed in value the limit of the allowance. It is not shown that 
there are not other creditors whose debts are evidenced by writing, 
making the same waiver as is made in the complainants' contracts, 
or that there are not also other creditors whose claims are not of 
the class of those held by the complainants. The purpose and 
prayer of the bill is that the property so set apart, and now held by 
the bankrupt as his by reason of the exemption laws of his state, 
shall be recovered from his possession, and taken into the possession 
of the trustee, to be administered by the district court as a court 
of bankruptcy or as a court of equity, for the benefit of not all the 
creditors of the bankrupt, but of such only as hold claims against 
him with written evidence of his waiver of his homestead and exemp- 
tion rights, as far as he is permitted to waive them, under the con- 
stitution and statutes of his state. The distinguished and able coun- 
sel who appeared for the complainants, both in the preparation of 
his pleading in the lower court and in the oral argument and printed 
briefs which he submitted to this court, was evidently in doubt 
as to the capacity in which his application was to be received by 
the district court. The opening words of the very learned opinion 
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of the judge of the district court in Re WoodrafF, supra, are: 'These 
are plenary proceedings in equity." Towards the close of his opinion 
we find this language: 'Tortunately, the court of bankruptcy is 
given jurisdiction to do everything necessary to the administration 
and distribution of the bankrupt estates;" citing Banl^r. Act 1898, 
cl. 2, § 2. If the bill is addressed to the court of bankruptcy to 
invoke its powers of administering the estates of bankrupts, it en- 
counters the provision that: 

''This act shaU not affect the allowance to bankrupts of the exemptions 
which are prescribed by the state laws in force at the time of the filing of 
the petition In the state wherein they have had their domicile for the six 
months, or the greater portion thereof, immediately preceding the filing of 
the petition." Section 6. 

And this other provision: 

"The trustee of the estate of a bankrupt • • • and his successor or 
successors ♦ ♦ ♦ shall, in their turn, be vested by operation of law with 
the title of the bankrupt as of the date he was adjudged a bankrupt, except 
in so far as it is to property which is exempt," etc. Section 70a. 

It seems clear to us that this language of the statute leaves no 
room for argument to show that the exempt property constitutes 
no part of the estate in bankruptcy subject to administration by 
the trustee or by the court of bankruptcy. If the bill of com- 
plaint is addressed to the district court to invoke the exercise by 
that court of jurisdiction to entertain a plenary proceeding in equity 
between the parties, some observations which we find in the opinion 
of the supreme court in the case of Bardes v. Bank, 178 U. S. 524, 
20 Sup. Ct. 1000, 44 L. Ed. 1175 (announced since these proceed- 
ings were had in the district court) seem to us to be pertinent to 
and instructive in the inquiry which now engages us. The warp 
and woof of the opinion, its reasoning and review of precedents, are 
so closely woven and finished that its force cannot be fully shown by 
such detached excerpts as we can make, and we earnestly commend 
it to the careful scrutiny of all who, in practice, are called upon 
to construe the provisions of the bankrupt law now in force: 

"Under the act of 1867 ♦ ♦ • the distinction between proceedings in 
bankruptcy, properly so called, and Independent suits at law or in equity 
between the assignee in bankruptcy and an adverse claimant, was distinctly 
recognized and emphaticaUy declared. Jurisdiction of such suits was con- 
ferred upon the district courts and circuit courts of the United States by the 
express provision to that effect in section 2 of that act, and was not derived 
from the other provisions of sections 1 and 2, conferring Jurisdiction of pro- 
ceedings in bankruptcy. ♦ • ♦ The decisions of this court under the earl- 
ier bankrupt act of August 19, 1841 (chapter 9), are very few in number, 
and afford little aid in the decision of the present case. The one most often 
cited in favor of maintaining such a suit as this under the existing law Is 
Ex parte Christy (1845) 3 How. 292, 11 L. Ed. 603. But section 8 of the 
act of 1841 contained the provision (afterwards embodied in section 2 of the 
act of 18G7, and above quoted) conferring on the circuit courts concurrent 
jurisdiction with the district courts of suits at law or in equity between as- 
signees in bankruptcy and adverse claimants of property of the bankrupt 
• ♦ • The general provisions at the beginning and end of this section 
(section 2, Act July 1, 1898] mention *courts of bankruptcy* and 'bankruptcy 
proceedings.' • ♦ • Proceedings in bankruptcy generally are in the nature 
of proceedings in equity; and the words *at law,' in the opening sentence, 
conferring on the courts of bankruptcy *8uch Jurisdiction at law and in equity 
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as will enable them to exercise original Jurisdiction in bankruptcy proceed- 
ings/ may have been inserted to meet clause 4, authorizing the trial and pun- 
ishment of offenses the Jurisdiction ovor which must necessarily be at law, 
and not in equity. The section nowhere mentions ciyil cases at law, m ple« 
nary suits in equity. And no intention to vest the courts of bankruptcy with 
Jurisdiction to entertain such actions and suits can reasonably be inferred 
from the grant of tiie incidental powers in clause 6 to bring in and substitute 
additional parties 'hi proceedings in bankruptcy,' and, in clause 15, to make 
orders, issue process, and enter Judgments 'necessary itor the enforcement 
of the provisions of this act' The chief reliance of the appellant is upon 
clause 7. But this clause, in so far as it speaks of the collection, conversion 
into money, and distribution of the bankrupt's estate, is no broader than the 
corresponding provisions of section 1 of the act of 1867; and in that respect, 
as well as in respect to the further provision authorizing the court of bank- 
ruptcy to 'determine controversies in relation thereto,' it is . controlled and 
limited by the concluding words of the clause, 'except as herein otherwise pro- 
vided.' These words, 'herein otherwise provided,' evidently refer to section 
23 of the act, the general scope and object of which, as indicated by its title, 
are to define the 'Jurisdiction of United States and state courts' In the prem- 
ises. * * * The bankrupt acts of 1867 and 1841, as has been seen, each 
contained a provision conferring in the clearest terms on the circuit and dis- 
trict' courts of the United States concurrent Jurisdiction of suits at law or 
in equity between the assignee in bankruptcy and an adverse claimant of 
property of the bankrupt We find it impossible to infer that when congress, 
in framing the act of 1898, entirely omitted any similar provision, and sub- 
stituted the restrictive provisions of section 23, it indicated that either of 
those courts should retain the Jurisdiction which it had under the obsolete 
provision of the earlier acts. On the contrary, congress, by the second clause 
of section 23 of the present bankrupt act, appears to this court to have clearly 
manifested its intention that controversies not strictly or properly a part of 
the proceedings in bankruptcy, but independent suits brought by the trustee 
in bankruptcy, to assert a title to money or property as assets of the bank- 
rupt against strangers to those proceedings, should not come within the 
Jurisdiction of the district courts of the United States, 'unless by consent of 
the proposed defendant,' of which there is no pretense In this case." 

The parties to the suit we are considering are not strangers to 
the bankruptcy proceeding, and the case, that far, at least, differs 
from the case of Bardes v. Bank, — a difference which we do not 
overlook in announcing that, in our view, the authority and opinion 
of the supreme court in that case makes it clear to demonstration 
that the district court should have sustained the demurrers to the 
complainants' bill, and have granted the bankrupt his discharge. 
It follows that the judgment of the district court must be reversed, 
and this cause remanded to that court, with direction to dismiss the 
complainants' bill, at their cost, and to enter an order nunc pro tunc 
as of the date of August 5, 1899, discharging the bankrupt agreeably 
to law. 



In re RUSCH et aL 

(District Court, B. D. Wisconsin. December 18, 1900.) 

Bawkruptcy— Trustee— Employment op Counsel. 

Where there are matters in controversy between different classes of the 
creditors of a bankrupt, the trustee will not be authorized to employ as his 
counsel one who is also counsel for any of the creditors. 

In Bankruptcy. On application of trustee for authority to em- 
ploy as counsel one of the attorneys representing certain creditors. 

Bloodgood, Kemper & Bloodgood, for creditors. 



Digitized by 



Google 



608 105 FEDERAL REPORTER. 

SEAMAN, District Judge. The creditors presenting claims in this 
matter united in interests, and may be roughly classified as (1) mer- 
cantile creditors, whose claims are both unsecured anA undisputed; 
(2) so-called "family creditors," whose claims are disputed and unse- 
cured; and (3) one claimant of a large amount for alleged purchases 
of lumber and other claims, secured and unsecured. From the out- 
set of the proceedings a triangular contest has been carried on in 
reference to receivership, selection of trustee, and other phases, and, 
if counsel for either of these contestants were adopted as counsel for 
the trustee, I am satisfied that the way to a speedy and equitable 
adjustment of the entire estate would be more difficult than it would 
be in the hands of independent counsel. If litigation is unavoid- 
able, an early hearing of the issues is imi)ortant; but it does not 
appear that the questions of law or fact are so complicated as to 
cause delay through the employment of other counsel, and the cir- 
cumstances do not warrant departure from the general rule against 
the selection on behalf of the trustee of counsel representing inter- 
ests in the litigation which are either adverse to the general estate, 
or in conflict with other interests therein represented by the trustee, 
or to which he owes some duty. The trustee is authorized to engage 
counsel subject to approval, but not from either of those represent- 
ing the parties litigant. 



GROSSMAN et al. v. UNITED STATES, 

(Circuit Court, S. D. New York. December 13, 1900.) 

No. 3,132. 

UHriBD States— Status of Annexed Territory— Customs Duties. 

The proYision of the joint resolution for the annexation of the Ha- 
waiian Islands of July 7, 1898, which retained in force the same cus- 
toras duties between such islands and ports of the United States as for- 
merly, is constitutional. 

Appeal by Importers from a Decision of the United States General 
Appraisers. 

W. Wickham Smith, for importers. 
Henry C. Piatt, Asst. U. S. Atty. 

TOWN-SEND, District Judge. On April 26, 1900, the appellants 
imported from Honolulu into the port of New York certain whisky, 
brandy, and jam, on which duty was assessed under appropriate 
paragraphs of the tariff act of July 24, 1897. There is no question 
as to classification or rate of duty assessed, provided said goods were 
subject to any duty. The contentions of the importers are as fol- 
lows: First. That the constitution of the United Spates — certainly 
so far as it imposes limitations and restrictions upon the power 
of congress — is in full force and effect in all territory of the United 
States, without express legislation by congress extending it to the 
territory. Second. That among the restrictions and limitations to 
which congress is subjected in dealing with territories is the re- 
quirement that all duties, imposts, and excises shall be uniform 
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throughout the United States. Third. That one of the limitations 
under which congress legislates is that no tax or duty shall be laid 
on articles exported from any state. Fourth. That a statute which, 
in its enacting clause, provides that certain rates of duty therein 
specified in tariff schedules and paragraphs shall be paid upon all 
articles imported from foreign countries, does not apply to goods 
brought into one of the ports of the United States from a place 
which has theretofore been by joint resolution of congress annexed 
as a part of the territory of the United States. 

The joint resolution for annexation of the Hawaiian Islands to 
the United States became a law on July 7, 1898. The preamble 
thereof .having recited that the government of the republic of Ha- 
waii had "signified its consent * * * to cede absolutely and 
without reserve to the United States of America all rights of sov- 
ereignty," provided, inter alia, as follows: 

"Resolved, by the senate and house of representatives of the United States 
of America In congress assembled, that said cession is accepted, ratified, and 
confirmed, and that the said Hawaiian Islands and their dependeDcies be, 
and they are hereby, annexed as a part of the territory of the United States 
and are subject to the sovereign dominion thereof, and that aU and singular 
the property and rights hereinbefore mentioned are vested in the United 
States of America. 

"The existing laws of the United States relative to public lands shall not 
apply to such lands in the Hawaiian Islands; but the congress of the United 
States shall enact special laws for their management and disposition. • • * 

"Until legislation shall be enacted extending the United Sti^tes customs 
laws and regulations to the Hawaiian Islands the existing customs relations 
of the HawaUan Islands with the United States and other countries shall 
remain unchanged." 

Another section of said resolution provides for the government 
of such islands in such manner as shall be directed by the president 
of the United States until congress shall make provisions for such 
government. Various aspects of these constitutional questions have 
been discussed in Ex parte Ortiz (O. C.) 100 Fed. 955, and in Goetze 
V. U. S. (O. 0.) 103 Fed. 72. These and other cases involving the 
status of our dependencies and the relation of the United States 
thereto are now before the supreme court of the United States. 
The distinctions claimed between the case at bar and the Goetze 
Case are as follows: (1) This is not a case of territory acquired 
through treaty with any foreign power. (2) It does not involve any 
question of military occupation. (3) The Hawaiian Islands are not 
foreign country, because they have been annexed as a part of the 
territory of the United States, and subject to its sovereign dominion. 
This case has been exhaustively argued by counsel on both sides, 
and said argument and the distinctions suggested have been duly 
considered. It is true, as contended for by counsel for the import- 
ers, that this joint resolution was substituted for a proposed treaty, 
which was withdrawn, and that the preamble showed that the gov- 
ernment of Hawaii ceded "absolutely and without reserve to the 
United States of America all rights of sovereignty," etc. It is also 
true that the foregoing distinctions present a case differing in some 
of its aspects from the Goetze Case. But, in view of the present con- 
flict of authority, and the probability that all these questions will 
105 F.-39 
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be finally answered in the decisions of the supreme court upon 
similar cases now pending therein, it is clearly the duty of this 
court to construe the statute as constitutional, and to affirm the 
decision of the board of general appraisers. ^ passing upon the 
constitutionality of an act of congress, all the presumptions are in 
favor of the law, and courts will not pronounce it unconstitutional 
unless its incompatibility is clear, decided, and inevitable." Barony 
V. Lithographic CJo. (O. C.) 17 Fed. 591; Fletcher v. Peck, 6 Cranch, 
87| 3 L. Ed. 162. The decision of the board is therefore affirmed* 



PLESHMAN V. McOLAIN, Collector. 

(Circuit Court, B. D. Pennsylvania. June 13, 1900.) 

No. 6. 

1. Internal Revenub— Stamp Taxes— Mode of Collection. 

A stamp duty imposed by an Internal revenue law is collected by the 
government through the sale of the required stamps, and, in the absence 
of an express provision therefor, a collector is not authorized to coUect 
such duty in any other manner. 

2l Bame. 

Where a person fails to make and deliver bills or memoranda of agree- 
ments made by him to sell stocks, and affix stamps thereto, as required 
by section 25 of the war revenue act of 1898, a collector has no authority 
to demand and collect from him the value of the stamps which would 
have been required had he complied with the law, the only remedy pro- 
vided for a violation of the law being by prosecution, and fine or imprison- 
ment; and a payment so enforced by a collector, under threat of suit, is 
iUegally exacted, and may be recovered back. 

P. B. Bracken, for plaintiff. 
James M. Beck, for defendant. 

J. B. Mcpherson, District Judge. This is a suit to recover from 
the collector of internal revenue a certain sum of money exacted 
by him from the plaintiff under the circumstances disclosed by the 
following extracts from the plaintiff's statement: 

"The plaintlflP, during the period from November 1, 1900, and December 25, 
1899, was engaged in business in the city of Philadelphia as a stock, grain, 
and provision broker, under the trade name of J. B. Fleshman & Co., and in 
connection with said business negotiated for others sales of stocks listed on 
the New York Stock Exchange, and also bought and sold stocks on his own 
account; the larger part of the transactions in stock carried on by plaintiff be- 
ing commonly known as ^marginal transactions.' 

^During the said period plaintiff, in addition to other transactions in stock 
carried on by him, entered into certain agreements to buy from or sell shares 
of stocks to customers, in connection with which agreements the other par- 
ties thereto deposited with plaintiff in each case a certain amount of money, 
proportioned to the amount of stock purchased or sold by way of margin. In 
no instance were any share or shares of stock delivered either by or to the 
plaintiff In connection with said agreements, and it was generally tmderstood 
between the plaintiff and the other parties to said agreements that no actual 
delivery of the stock would take place. 

"At the time when said agreements were entered into memoranda thereof 
were issued on forms as follows, marked, respectively, *A* and 'B*; Form A 
being used in all cases wherein the plaintiff agreed to sell stock to customers, 
and Form B being used in aU cases wherein the plaintiff agreed to buy stocks 
from customers. 
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"•Form A. 

"*J. B. Fleshman & Oo., BrokersLand Dealers In Stocks, Cotton, Grain, and 

Proyisions, llb6 South Penn Square. 
•• «Mr. . Philadelphia, , 1900. 

" 'Stocks deliverable and receivable on three days* notice in New York; grain 
and provisions, in Chicago, 111. 

" It is agreed that whenever the deposit is exhausted all stocks and bonds 
bought of or by us for you, or held as collateral security, may be sold without 
further notice, and without incurring any liability for difference In value after 
such sale. 

" *Not transferable. 

•• 'Bought of J. B. Fleshman & Oo. 
*• 'Amount Article. Price. Received on Account.' 

«• 'Form B. 

" 'J. B. Fleshman & Co., Brokers and Dealers in Stocks, Cotton, Grain, and 
' Provisions, 1406 South Penn Square. 

« 'Mr. . Philadelphia, , 1900. 

** 'Stocks deliverable and receivable on three days' notice in New York; grain 
and provisions, in Chicago, 111. 

** 'It is agreed that whenever the deposit is exhausted all stocks and bonda 
sold to or by us for you, or held as collateral security, may be bought without 
further notice, and without incurring any liability for difCerenbe In value after 
such sale. 

"•Not transferable. 

" 'Sold to J. B. Fleshman & Co. 
•* 'Amount Article, Price. Received on Account* 

"At the time said memoranda were issued c^ocumentary stamps were attached 
thereto in payment of tax, to which plaintiff regarded said agreements to sell 
stock as being subject under the provisions of Schedule A of the said war rev- 
enue act, namely, at the rate of two cents on each one hundred dollars of par 
value of the stock referred to in said agreements. 

"Hie aggregate of the shares of stock included in said agreements^ in connec- 
tion with which memoranda were issued on Form A, above described, was 151,- 
497 shares, and the tax paid thereon by stamps as aforesaid amounted to $3,- 
029.94, and the aggregate of the shares of stock included in said agreements, in 
connection with which memoranda were Issued on Form B, above described, 
was 75,748 shares, and the tax paid thereon by stamps as aforesaid was 
$1,514.96. 

"As hereinabove stated, no delivery of stock was actually made either by 
or to the plaintiff in connection with said agreements, and the only memoranda 
issued at any time in connection with said agreements were the memoranda 
hereinabove referred to as having been issued with documentary stamps at- 
tached thereto as aforesaid. 

"In the case of each of said agreements, a settlement was made by plaintiff 
with the other party thereto upon demand of the latter by paying to him in 
cash a sum equal to the difference between the market value of the stock em- 
braced in said agreement at the date thereof and the market value of said stock 
at the time of said settlement Upon receiving payment from the plaintiff 
upon this basis, the other party to each of said agreements surrendered to 
plaintiff the memorandum of the character hereinabove described, held by 
him as evidence thereof, and the transaction was thus regarded as finally 
closed. 

"The stock embraced in each of said agreements was never actually in pos- 
session of either of the parties thereto, and settlement under each of said 
agreements by payment of differences, as above described, was made and 
accepted by the parties as terminating all liability thereunder, and as relieving 
the one party (the vendor) from the obligation to specifically deliver the stock, 
and the other (the vendee) from the obligation to pay in full the agreed price 
therefor. 
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"But, notwithstanding that settlement under said agreements was made In 
the manner as described, the defendant, as collector of internal reyenue afore- 
said, pursuant to a treasury decision knowfk as 'Treasury Decision No. 20,274,* 
a copy of which is hereto attached, nevertheless held that in contemplation of 
law, under the aforesaid state of facts, there was necessarily incident to each 
of said settlements under aforesaid agreements an agreement to resell the stock 
included therein, which agreement to resell was subject to tax, under Schedule A 
of said war reyenue act, at the rate of two cents on each one hundred dollars 
of par value of stock. 

"Proceeding upon this theory, and without further warrant, the said col- 
lector of Internal revenue collected from the plaintiff the aforesaid sum of 
four thousand five hundred and forty-four and »o/ij,jj dollars as a tax arising 
from the settlements under said agreements to sell stock, made in the manner 
hereinabove described, namely, by the payment of differences." 

The collection was made as follows: 

"On the 2d day of March, 1900, the defendant, acting under and by virtue of 
the authority conferred upon him as collector of internal revenue aforesaid by 
the laws of the United States, made demand upon the plaintiff for the payment 
by the plaintiff to him as said collector of the sum of four thousand five hundred 
and forty-four and »Vioo dollars as a tax alleged by defendant to be due from 
plaintiff to the United States, under the provisions of an act of congress ap- 
proved June 13, 1898, and known as the 'War Revenue Act of 1898.' " 

"And, further, defendant informed plaintiff that, if his demand for the pay- 
ment of said sum was not complied with, proceedings for the collection of the 
same would be instituted against plaintiff under the Internal revenue laws of 
the United States. 

"In consequence of aforesaid demand and in order to avoid the proceedings 
•with which he was threatened by defendant, the plaintiff did on the said 2d 
day of March, 1900, pay Into the hands of defendant, as collector aforesaid, the 
sum of four thousand five hundred and forty-four and »Vioo dollars, protesting 
to defendant at the time of said payment that the collection of the said sum 
of money from him as a tax due under the laws of the United States was wholly 
illegal and unwarranted, the plaintiff not being liable to the United States for 
taxes in any sum whatsoever." 

On the same day the plaintiff applied to the commissioner of in- 
ternal revenue, under section 3226 of the Revised Statutes, praying 
to have the money refunded, and brought this suit after the commis- 
sioner had rejected the application. 

In support of the demurrer, the government has chiefly relied upon 
the character of the plaintiff's transactions, — ^the dealings appear- 
ing to have been of the.*nt)ucket-shop" variety, — arguing that a con- 
tract to resell is necessarily implied therein, and that each settlement 
between the plaintiff and his customers should be treated as if such 
a contract had actually been put into writing and delivered. In 
my opinion, however, the case must be decided against the gov- 
ernment upon another, and a controlling, point, namely, the col- 
lector's lack of authority to demand a money payment from the plain- 
tiff. I think there was no lawful warrant for the demand, and there- 
fore that the plaintiff is entitled to recover the money illegally col- 
lected by the defendant. 

Assuming the government's position to be correct, — that each of 
the plaintiff's transactions, to be complete, should have embraced 
a written contract to resell, duly executed, stamped, and delivered, — 
and assuming, further, that the war revenue act was violated be- 
cause such contracts were not executed and stamped, the question 
still remains, did such violation authorize the collector to demand 
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from the plaintiff a sum of money in cash? As it seems to me, this 
question must be answered in the negative. The taxes under con- 
sideration are stamp taxes upon certain agreements, and taxes of 
this kind are not sums of money assessed annually, or for any other 
period, against either the citizen or his property. The remedies 
ordinarily used for the collection of such sums are not available to 
enforce the use of stamps under the war revenue act, because these 
remedies are not given by the statute, and are not implied from the 
nature of the citizen's obligation. Stamp taxes upon agreements 
are charges by way of excise, and the government collects the charge 
by selling .the necessary stamps, and requiring them to be affixed 
to the material evidence of the contract. If this requirement is dis- 
obeyed, the statutory punishment is fine or imprisonment, coupled 
with the suspension of the evidential value of the written instrument; 
but nowhere in the act is there to be found any provision empow- 
ering a collector to distrain, or sue for, or collect in any other man- 
ner the money that ought to have been paid to the government for 
the stamps that were not used. Not being provided for by the stat- 
ute, the course pursued by the defendant-— demanding and collecting 
cash under threat of suit — was without authority, and the exaction 
was therefore unlawful. Congress possessed the sole power to au- 
thorize this tax, and the sole i)ower to prescribe the means by which 
it should be collected. Meriwether v. Garrett, 102 U, S. 515, 26 
Lu.Ed. 197. No remedy by suit is given or implied by the act in 
question, nor is there to be discovert any authority to demand and 
accept money in lieu of the stamps that are required by law to be 
affixed. 

The attorney general has recently shown clearly, in an opinion 
published in 3 Treas. Dec. 24, that the stamp taxes imposed by 
Schedule A contemplate an instrument or paper to which the stamp 
can be affixed; and has pointed out, further, that the act requires 
the making of certain instruments that are liable to be taxed, while 
it leaves to the option of the parties the making of other instruments 
• that (if made) are also taxable. A penalty for failure to obey this 
statutory requirement is provided, but I find no other remedy in 
the act. 

Moreover, even if written agreements to resell ought to have been 
made by the plaintiff or his customers, the obligation rested upon 
the plaintiff only as to some of the agreements in question. In many 
instances he was not the seller, but the buyer, while Schedule A re- 
quires a bill or memorandum of sale to be made and delivered **by 
tiie seller" to the buyer. Upon any theory of the obligation imposed 
by the act, therefore, the plaintiff seems to have a good claim for 
at least (3,029.94. 

But, for the reason already given, I think the whole claim is good. 
In the unreported case of White v. Treat (decided by Judge La- 
combe in March of this year; 0. 0.) 100 Fed. 290, it appears that 
Treat, the collector, required White, who had sold numerous "calls,'' 
or written options to buy stock at a certain price, to purchase stamps 
and affix them to the respective calls. This method of procedure 
does not seem to have been objected to, and it may perhaps have 
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been justifiecL If the calls ought to have been stamped, White was 
not likely to object to the collector's demand that the stamps be put 
on, since he was already liable to indictment, and might be obliged, 
under section 7 of the act, to pay a maximum fine of flOO for each 
offense; but, if he had refused to afQx the stamps, i am unable to 
discover any other remedy than the proceeding by indictment. In 
like manner, Fleshman would have been liable to indictment if, 
and so far as, he (and not his customers) was bound to afiix a sec- 
ond stamp to the agreements between his customers and himself 
upon the completion of the game in which they were engaged, and 
if he failed so to do. If, and so far as, he was bound to execute and 
deliver an agreement to resell, and failed to do so, Schedule A itself 
provides a penalty of fine or imprisonment for such omission. He 
could not have been sued at law to recover the face value of the 
stamps alleged to have been necessary, and the exaction of payment 
under a threat of suit was therefore unlawful. 
The demurrer is overruled. 



CARTER V. McCIiAUGHRY. 

(Clrcnlt Court, D. Kansas. December 10, 1900.) 

1. Judgments— Res Judicata— Habeas Corpus Proceedings. 

The denial of a writ of habeas corpus by the federal courts of one 
circuit does not render the questions determined res Judicata, so as to 
preclude their re-ezamlDatlon by the courts of another circuit In subse- 
quent habeas corpus proceedings instituted therein by the same petitioner. 

9. Habeas Corpus— Review of Judgment of Court— Martial. 

The Judgment of a court-martial cannot be reviewed by a civil court 
on a writ of habeas corpus except as to questions of Jurisdiction. 

8. Courts-Martial — Charges and Specifications — Embezzlement bt Dis- 
bursing Officer. 

In proceedings by a court-martial against an officer of the army, a 
charge of embezzlement as defined by Rev. St. § 54SS, which provides 
that every disbursing officer who, for any purpose not prescribed by law, 
transfers or applies any portion of the public money Intrusted to him, 
is deemed guilty of the embezzlement of such mon^y, is supported by a 
specification which sets forth that the accused was a disbursing officer 
of the United States, and as such was intrusted with certain public 
money, which he willfully and knowingly caused to be paid on false 
accounts, the amounts paid not being due or owing by the United States 
to the parties to whom the payments were made, as he well knew. 

4. Same— Jurisdiction. 

On the trial of an officer of the army by a court-martial, whether the 
facts proved constitute a violation of the articles of war as charged Is a 
question the determination of which is within the Jurisdiction of the 
court-martial, and its decision cannot be reviewed by habeas corpus. 

5. Army— Offenses— Embezzlement by Disbursing Officer. 

The offense of embezzlement by a disbursing officer of the United 
States as defined in Rev. St. § 5488, Is broader than that defined In either 
the first, fourth, or ninth paragraph of the sixtieth article of war, and such 
offense, at least if not within the narrower definition of the sixtieth 
article, is punishable under the sixty-second article, which covers all 
offenses to the prejudice of good order and military discipline, "though 
not mentioned in the foregoing articles." 
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6)1 Courts-Martiait-Leoalitt op Sentence. 

Under the sixtieth article of war, which defines a number of distinct 
offenses by persons In the military service, and provides in the conclud- 
ing clause, which is to be read distrlbutively, for their pnnlshm^it on 
conviction by fine or Imprisonment, one convicted of two of such offenses 
on separate charges may be fined on one charge and sentenced to Im- 
prisonment on the other; and where a single sentence Is pronounced on 
such conviction, Imposing both fine and imprisonment, it will be pre* 
sumed that the punishment was so distributed between the charges. 
7. Same. 

The mere fact that the same acts are specified in support of separate 
charges against an army officer before a court-martial does not destroy the 
distinctive character of the offenses charged, or constitute the splitting of 
a single offense into a number of distinct offenses. If different elements 
enter Into each offense which must be proved to warrant a conviction^ 
S, Same— Effect of Partial Disapproval of Findings. 

The punishment prescribed by the articles of war to be Imposed by a 
court-martial on a conviction for their violation is attached to the 
charges, and not to the specifications made thereunder, and the fact that 
findings of guilty upon certain specifications supporting a charge are set 
aside by the president, where others are approved, does not affect the 
validity of the sentence Imposed by the court on such charge, or require 
Its diminution. 
9. Same. 

Where a sentence In gross Is Imposed by a court-martial upon a con- 
viction on a number of charges. Its validity Is not affected by the setting 
aside of the conviction as to some of the charges, provided It Is not 
greater than might have been imposed on the charges supporting which the 
findings are approved. 

Proceedings in habeas corpus for the discharge of Oberlin M. Carter, 
a military prisoner of the United States, on petition of I. Stanton 
Carter. 

Frank P. Blair and C. H. Grosvenor, for petitioner. 

John W. Olaus, Deputy Judge Advocate General, for respondent. 

Before THAYER, Circuit Judge, and HOOK, District Judge. 

HOOK, District Judge. This is a proceeding in habeas corpus. The 
writ having been allowed, the cause arises on petitioner's demurrer 
to the return thereto. Oberlin M. Carter, who was a captain in the 
corps of engineers of the United States army, was tried before a gen- 
eral court-martial which convened at Savannah, Ga., upon 4 charges 
of violation of the articles of war and 37 specifications thereunder. 
He was found guilty of the offenses set forth in 16 of the speciflca* 
tions and of the 4 charges which the specifications supported. In ac- 
cordance with the practice in such tribunals, the court-martial im- 
I)Osed a lumping sentence, and adjudged the accused '^to be dismissed 
from the service of the United States, to suffer a fine of five thousand 
dollars, to be confined at hard labor at such place as the proper au- 
thority may direct for five years, and the crime, punishment, name, 
and place of abode of the accused to be published in the newspapers 
in and about the station and in the state from which the accused came 
or where he usually resides." As required by law, the record of the 
proceedings before the court-martial was submitted to the president 
for his action thereon. The president disapproved of the findings of 
the court-martial as to 12 of the 16 specifications, and approved of the 
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remainder, and also of the sentence. The action of the president left 
in force the findings of guilty iinder the 4 charges and 1 8i)ecification 
supporting each charge; and, although the determination of the court- 
martial as to 12 of the specifications was set aside, no diminution was 
made in the punishment that had been imposed. The secretary of 
war thereupon designated the United States penitentiary at Ft. Leav- 
enworth, Kan., as the place of confinement of the prisoner, and he is 
now in the custody of the warden of that institution, who is the re- 
spondent herein. The entire sentence, excepting the service of the 
term of imprisonment, has been executed. The relator has been dis- 
missed from the service of the United States, he has paid the fine im- 
posed, and the specified publication has been made. 

Prior to Carter's removal to the penitentiary at Ft. Leavenworth, 
a writ of habeas corpus was obtained in his. behalf from the circuit 
court of the United States for the Southern district of New York. 
Upon hearing, the writ was dismissed, and he was remanded to the 
custody of the military authorities. In re Carter, 97 Fed. 496. An 
'api)eal from tbe order dismissing the writ was taken to the circuit 
court of appeals for the Second circuit, and that court affirmed the 
judgment of the circuit court. Rose v. Roberts, 40 0. C. A. 199, 99 
Fed. 948. A petition for a writ of certiorari to the circuit court of 
appeals was presented to the supreme court, and was by that court 
denied. Carter v. Roberts, 176 U. S. 684, 20 Sup. Ct. 1026, 44 L. Ed. 
638. At the same time an appeal directly to the supreme court, and 
also a writ of error, were allowed by a judge of the circuit court, 
which, upon hearing, were dismissed. Id., 177 U. S. 496, 2.0 Sup. Ct. 
713, 44 L. £d. 861. The supreme court, in dismissing the appeal and 
proceeding in error, did not pass upon the questions affecting the 
validity of the conviction and sentence of Carter, but held that, since 
an appeal had been prosecuted from the circuit court to the circuit 
court of appeals, and that court had acted on the whole case, including 
the constitutional questions connected therewith, the supreme court 
would not entertain a direct appeal from the circuit court in the same 
cause; in other words, it was held that a defeated party did not have 
the right to have his case finally determined in the supreme court 
and in the circuit court of appeals on independent appeals. Being 
restrained of his liberty by the respondent pursuant to the sentence 
of the court-martial as approved by the president and the action 
of the secretary of war thereon, it is contended in behalf of Carter that 
his imprisonment is in violation of the constitution of the United 
States, and is otherwise illegal, and without warrant of law. 

At the threshold of the case counsel for respondent interposes the 
objection that by reason of the aforementioned proceedings in the 
courts, and the orders and judgments rendered by them respectively, 
the matters sought to be presented by petitioner are res adjudicata, 
and that this court is precluded from re-examining them. It is true, 
the merits of Carter's case as presented were considered by the cir- 
cuit court for the Southern district of New York and by the circuit 
court of ai^als for the Second circuit, but, while the judgments of 
those courts are recognissed as of highly persuasive authority, they 
do not amount to res adjudicata, nor prevent a re-examination of tbd 
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same questions in a subsequent habeas corpus proceedings The action 
of the supreme court was confined to a denial of the application for 
a writ of certiorari, which is not allowed as a matter of right, and 
to a dismissal of the appellate proceedings without a consideration 
of the merits of the case. It is, therefore, the duty of this court to 
give due consideration to the case presented. 

The limited scope of inquiry in a case of this character is well de- 
fined by many decisions. A writ of habeas corpus cannot be con- 
verted into a proceeding in error. A court to which an application 
is made for the discharge of one restrained of his liberty pursuant to 
the judgment and sentence of another court cannot inquire whether 
the evidence was sufficient to warrant a conviction, nor consider 
whether, in the progress of the trial, errors were committed by the 
trial court as to matters within its jurisdiction. In such a case the 
writ of habeas corpus is, in effect, a collateral attack; and, if the 
court pronouncing the sentence had jurisdiction of the accused and of 
the offense for which he was tried, and did not exceed its jurisdiction 
in the imposition of the sentence, the case is not open to further in- 
quiry. Courts-martial are independent tribunals created by the same 
authority to which this court owes its existence, and they have as 
complete power and jurisdiction to judicially determine any cause 
before them involving offenses under the articles of war as this court 
has over controversies committed by law to its cognizance. The 
limitations on the power of this court to inquire into matters con- 
nected with the judgments of other civil courts by means of the writ 
of habeas corpus apply with equal force to the judgments of courts- 
martial. This consideration is sufficient to eliminate a number of 
petitioner's objections without further discussion. 

The charges preferred against Carter before the court-martial, and 
of which he was found guilty, were: (1) Conspiracy to defraud the 
United States, in violation of the sixtieth article of war; (2) causing 
false and fraudulent claims to be made against the United States, in 
violation of the sixtieth article of war; (3) conduct unbecoming an 
officer and a gentleman, in violation of the sixty-first article of war; 
(4) embezzlement, as defined in section 5488, Rev. St. U. S., in viola- 
tion of the sixty-second article of war. It is not denied that the court- 
martial by which Carter was tried had jurisdiction of his person, 
but it is contended that the finding of guilty under the fourth charge 
is illegal and void, in that the acts described in the specification sup- 
porting the charge are insufficient to constitute the offense, and that 
they show that the offense, if any was committed, was cognizable 
under the sixtieth article of war, for the violation of which a less 
punishment is prescribed than that infiicted; also that the first two 
charges constitute offenses against the sixtieth article of war, und^ 
which the punishment prescribed is fine or imprisonment, in the alter- 
native, but not cumulatively; also that the charges and specifica- 
tions show that a single act, viz. the drawing of two checks, has been 
carved up into several distinct and separate crimes, and a punish- 
ment assessed on each, and that, therefore, he has been tried more 
than once for the same offense; also that, when the president disap- 
proved of certain of the findings of the court-martial, there shouU 
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have been by some competent authority an appropriate diminution 
of the sentence as pronomiced by that court. No serious contention 
is made as to the finding of guilty of the third charge if the proceed- 
ings as to any of the other charges are upheld. 

First, as to the objections connected with the fourth charge, — 
which is that of embezzlement as defined in section 5488, Rev. St. 
U. S., in violation of the sixty-second article of war. Section 5488, 
so far as concerns the contention in question, is as foUows: 

"Every disbursing officer of the United States who ♦ ♦ ♦ for any pur- 
pose not prescribed by law transfers or applies any portion of the public 
money intrusted to him, is, in every such act, deemed guilty of an embezzle- 
ment of the money so ♦ • * transferred or applied." 

The sixty-second article of war provides that: 

"AH crimes not capital, and all disorders and neglects, which officers and 
soldiers may be guilty of, to the prejudice of good order and military disci- 
pline, though not mentioned in the foregoing articles of war, are to be taken 
cognizance of by a * • * court-martial, • • ♦ and punished at the 
discretion of such court." Section 1342, Rev. St 

Were the facts set forth in the specification supporting the fourth 
charge sufficient to constitute the offense charged, and was the con- 
duct described "to the prejudice of good order and military discipline,'' 
as required by the sixty-second article of war? The specification «et 
forth that Carter was a disbursing officer of the United States, and 
that as such officer he was intrusted with certain public money, which 
he willfully and knowingly caused to be paid on false accounts; the 
amounts paid not being due or owing from the United States to the 
parties to whom the payments were made, of which Carter well knew. 
In my opinion, this charges the application of public money to "a 
purpose not prescribed by law," ana, with the details which the spec- 
ification supplies, constitutes a sufficient indictment under section 
5488 of the Revised Statutes. And it may also reasonably be con- 
tended that in a larger sense the misappropriation by a captain in 
the engineer corps of the army of public money intrusted to him to 
be used in the construction of works of which he has official charge 
is conduct prejudicial to good order and military discipline. But, 
even if petitioner's contention in these respects were well made, it 
does not show the sentence to be void, but simply that it is erroneous. 
It was clearly within the province of the court-martial to decide those 
particular questions, — ^that is to say, whether the money mentioned 
was or was not applied to a purpose prescribed by law, and whether 
such misappropriation, under the particular circumstances of the 
case, was or was not prejudicial to good order and military discipline, 
— and its determination thereof, even if erroneous, cannot be reviewed 
by habeas corpus. In Ex parte Parks, 93 U. S. 18, 23 L. Ed. 787, 
the court said: 

"But the question whether it was or was not a crime within the statute 
was one which the district court was competent to decide. It was before the 
court, and within its jurisdiction. • • • Whether an act charged in an 
Indictment is or is not a crime by the law which the court administers (In 
this case the statute law of the United States) is a question which has to be 
met at almost every stage of criminal proceedings, — on motions to quash 
the indictment^ on demurrers, on motions to arrest Judgment, etc The court 
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may err, but It has Jurisdiction of the question. If it errs, there is no rem- 
edy after final judgment, unless a writ of error lies to some superior court; 
and no such writ lies In this case." 

Ex parte Yarbrough, 110 U. S. 651, 4 Sup. Ct. 152, 28 L. Ed. 274; 
Ex parte Bigelow, 113 U. 6. 328, 5 Sup. Ct 542, 28 L. Ed. 1005; 
Swaim v. U. S., 165 U. S. 561, 17 Sup. Ct. 448, 41 L. Ed. 823; In re 
Boyd, 1 C. C. A. 156, 49 Fed. 48. 

It is also contended that under the sixty-second article of war no 
charge can be preferred that is embraced in any other article, and 
that, as the charge is that of embezzlement, it is covered by either 
the first, fourth, or ninth paragraph of the sixtieth article of war. 
Assuming, but not deciding, that no charge can be laid under the 
sixty-second article of war if it is mentioned in any preceding article, 
still it is apparent that the embezzlement defined in section 5488, Bey. 
St., is not the offense denounced in either the first or fourth paragraph 
referred to; and I am also of the opinion that it is a species of em- 
bezzlement different from that defined in the ninth paragraph of the 
sixtieth article of war, since the money which is the subject of em- 
bezzlement under the latter article is "money furnished for military 
service," whereas, under section 5488, the term "money" comprehends 
any public money, whether appropriated for the military service or 
for other puri)oses. The offense denounced in section 5488 is much 
broader and more comprehensive than the other; the former being the 
application by a disbursing oflScer of money to any unauthorized pur- 
pose, while under the ninth paragraph mentioned the money which 
is the subject of the embezzlement is money appropriated specifically 
for the military service; and it is quite probable from the context 
of the entire paragraph that the term "embezzlement," as there em- 
ployed, means such an offense as is generally understood where one 
having the money of another in his custody appropriates it to his own 
use with felonious intent, intending to deprive the true owner thereof. 
The result of these conclusions is that the sentence imposed may be 
upheld by the . conviction under the fourth charge alone, since the 
punishment authorized by the sixty-second article of war is left to 
the discretion of the court, subject to the review of the president. 

But the decision need not be based upon the regularity of the con- 
viction under the fourth charge alone. There was also a conviction 
under the first charge for a conspiracy to defraud the United States, 
and a conviction under the second charge for causing false and fraudu- 
lent claims to be made; such charges being the subjects of the first 
and third paragraphs of the sixtieth article of war. I am in entire 
accord with Judge Wallace, who delivered the opinion of the circuit 
court of appeals for the Second circuit, that under the sixtieth article 
it was competent to impose a fine for one charge of which the ac- 
cused was found guilty and imprisonment for the other. Therefore 
the entire sentence as ultimately pronounced and confirmed can be 
sustained under the sixtieth article of war without reference to the 
sixty-second, and for that reason no relief is possible by the writ of 
habeas corpus. Every presumption must be indulged in in favor of 
the judgment of the court-martial, and, even if the conviction under 
the fourth charge were void, it should be presumed that the fine re- 
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lates to the conviction under one of the first two charges and the 
imprisonment under the other. Under the procedure of courts-mar- 
tial it was not required to be stated that the fine was imposed for 
conspiracy and the imprisonment for the causing of false and fraudu- 
lent claims to be made or vice versa. If the court might have im- 
posed sentence in that manner, it must be presumed that it did so im- 
pose it. 

Nor is the contention well made that Carter committed but one of- 
fense, which has been split up into several charges, and punishment 
inflicted therefor. A "conspiracy to defraud," as alleged in the first 
charge, and "causing false and fraudulent claims to be made," as al- 
leged in the second charge, and "the statutory embezzlement under 
section 5488," as alleged in the fourth charge, are separate and dis- 
tinct oflienses, dependent upon different facts, and requiring differ- 
ent proof; and therefore it cannot be said that for the same act the 
accused has been tried and punished three times. The mere fact that 
certain acts of the accused are set out in aU of the specifications sup- 
porting the three charges does not destroy the distinctive character 
of the offenses charged. 

It is also contended that, since Carter was found guilty under 16 
specifications, and upon review thereof by the president 12 were set 
aside, but no change was made in the sentence imposed by the court- 
martial, the sentence is void. The punishment prescribed by the 
articles of war is attached to the charges, and not to the specifica- 
tions made thereunder, the latter being merely by way of exemplifica- 
tion and detailed statement of the principal charges to which they re- 
spectively relate; but, even if this were not so, the rule is well estab- 
lished that, where a sentence in gross is pronounced upon a convic- 
tion under an indictment containing several counts, and upon appeal 
or review some of them are held bad and the others are sustained, 
the sentence will not be disturbed provided it is such as could law- 
fully have been imposed under the counts which are upheld. Evans 
V. U. S., 153 U. e. 584, 14 Sup. Ct. 934, 939, 38 L. Ed. 830; Claassen 
V. U. S., 142 U. S. 140, 12 Sup. Ct. 169, 35 L. Ed. 966; Haynes v. 
U. S., 42 C. C. A. 34, 101 Fed. 817; Jewett v. U. S., 41 G O. A. 88, 
100 Fed. 832; Peters v. U. S., 36 C. C. A. 105, 94 Fed. 127. In this 
case what was confirmed by the president is sufficient, under the law, 
to justify the punishment inflicted. This disposes of all of the objec- 
tions that merit consideration. The writ of habeas corpus will there- 
fore be dismissed, and the petitioner^ Oberlin M. Garter, is remanded 
to the custody of the respondent. 

THAYEB, Circuit Judge. I concur In the foregoing opinion. 
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OBAVBNETTB C50. T. BENJAMIN et al. 

(Circuit Court, S. D. New York, November 28, iOOO.) 

Tbadb-Mabks— Suit for Infrinoembnt— Prbltminart Injunction. 

In a suit for infringement of a trade-mark, complainant Is entitled to 
the continuance of a temporary restraining order, where it appears that 
in numerous Instances defendants have used boxes marked with such 
trade-mark for goods not made by complainant, although such use may 
have been through error, and not IntentionaL 

In Equity. Suit for infringement of trade-mark. On motion to 
continue restraining order. 

Albert Stickney and ^Samnel Ordway, for the motion* 
William A. Jenner, opposed. 

IjAOOMBE, CSrcuit Judge. Irrespective of all other questions in 
the case, the number of instances in which coats not made of com- 
plainant's goods have been packed in boxes marked with complain- 
ant's trade-mark is so great that I should not be warranted in re- 
fusing to continue the restraining order already in force. Against 
even the careless oversight of some subordinate the complainant is 
entitled to be protected more abundantly than by defendants' in- 
structions to their employes, which, according to defendants' own 
admissions, have not proved sufficient in the past; especially so in 
view of the errors which by the later documents and afQdavits are 
shown to have crept into the bills, and of the cards containing sam- 
ples of both kinds of goods which were sent out, although those in 
charge of that department apparently contemplated the use of sepa- 
rate sample cards for imported and domestic goods. The suit being 
for infringement of trade-mark, and not for unfair competition mere^b 
ly, the intent is not of so much importance. The restraining order 
18 continued until final hearing. 



WELLS v. CEYLON PBRFUMB 00. 

(Circuit Court, S. D. New York. December 1, 1900.) 

Trads-Marks— Burr for Infrimobmibnt— Basis of LiABiLnr. 

Plaintiff was the proprietor of "Rough on Rats," a powder sold in boxes, 
and used for the iUUing of Termin, and had registered as a trade-mark 
the words "Rough on" as applied to vermin exterminators and medicinal 
preparations. Held, that the sale by defendant of a liquid in bottles 
under the name of "Rough on Skeeters" did not render It liable as an 
Infringer, the article being whoUy unlike any preparation sold by plain- 
tiff, and one which could not be mistaken therefor, so as to create unfair 
competltioiL 

In Equity. Suit for infringement of trade-mark. 

Herbert Knight, for plaintiff. 
Henry S. Wardner, for defendant 

WHEELER, District Judge. The plaintiff Is the proprietor of 
'^ough on Rats/' a yellowish brown poisonous powder, long sold 
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in boxes, for killing vermin, with directions for nse in four langnages, 
"for rats and mice; for roaches, water bugs, ants, etc.; for Hies, mos- 
quitoes, etc." The defendant has put up and sold "Rough on Skeet- 
ers," a transparent orange-colored liquid, in colorless glass bottles, 
which has an odor obnoxious to mosquitoes, and is useful in driving 
them away. The plaintiff has a trade-mark for the words "Rough 
on," as applied to vermin exterminators, and medicinal prei)arations, 
but has never applied "Rough on Mosquitoes" or "Rough on Skeet- 
ers" to any of his wares. The suit is brought upon the plaintiff's 
right to the exclusive use of the words **Rough on" in this business, 
and has been heard upon agreed statements of fact, from which these 
prominent ones have been deduced. The foundation of liability in 
such cases is palming off somehow the wares of one person as those 
of another, or doing what is likely to accomplish this. Without 
such accomplishment or likelihood, the liability is not made out. 
Manufacturing Co. v. Read (0. 0.) 47 Fed. 712. Here the plaintiff 
was not putting up anything when the defendant began that the 
"Rough on "Skeeters" could be mistaken for. The most that the use 
of these words could do in that direction would be to indicate that 
plaintiff had brought out something new for mosquitoes, which he 
had not. Nobody would think it was **Rough on Rats,^' which was 
the only thing he had alluding to mosquitoes before. "Rough on 
Skeeters" had to stand on its own merits as a repellent of mosqui- 
toes. It would not go as "Rough on Rats," for it was not, and was 
not in any way made to appear to be, like that preparation; and 
it would not go as anything else that the plaintiff had, for he had 
nothing else that it could be taken for. Bill dismissed. 



KAMPFB et al. v. RBICHARD. 
(Circuit Court, S. D. New York, January 2, 1901.) 

1. Patents—Invention— Design for Razor Casino 

The Kampfe design patent, No. 27,032, for a safety razor casing. Is TOld 
for lack of invention. 

2. Same— Safety Razors. 

The Kampfe patent, No. 844,115, dalm 9, for an ImproTed tooth for a 
safety razor, having a longitudinal groove extending along its face, covers 
a useiol invention, and iS valid; also, held infringed. 
a Same. 

The Fuchs patent. No. 561,707, for Improvements in safety razors, 
claim 1, if sustainable, must be limited to the precise structure described 
and shown. As so limited, held not infringed. 

In Equity. Suit for infringement of patents. On final hearing. 

Edwin H. Brown, for complainants. 
W. 0. Hauff, for defendant. 

OOXE, District Judge. This is an infringement suit based upon 
letters patent relating to safety razors. One of these, a design patent, 
No. 23,699, for a razor handle, was withdrawn at the hearing. Design 
patent, No. 27,032, for a safety razor casing, is so manifestly invalid 
that but a word is necessary. In former structures the handle was 
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screwed into a concavity in the casing. The design in question con- 
sists in substituting a projection for the former depression. It is 
simply an appertur^ knob or boss, the use of which would occur to 
any mechanic who knew enough to make a symmetrical joint between 
the handle and the casing. There are, then, but two patents to be 
considered. 

Lfetters patent. No. 344,115, were granted June 22, 1886, to the com- 
plainant, Richard Kampfe, for improvements in safety razors. The 
ninth claim only is involved. It is as follows: "(9) An improved 
tooth for a safety razor, having a longitudinal groove extending along 
its face." Ihe claim sufficiently explains the character of the in- 
vention. The advantage asserted for the fluted or grooved teeth is 
that "many of the hairs which would otherwise be bent down by the 
bearing of the teeth upon them stand up in the grooves, and are more 
easily cut by the blade." This statement is corroborated by the testi- 
mony. It appears without contradiction that a safety razor thus con- 
structed does better work, shaves closer, cleaner and more expedi- 
tiously than the razors which preceded it It is a little thing, but it 
was never done before and it marks a distinct improvement in the art. 
Infringement, if not admitted, is not seriously disputed. In any event 
it is proved beyond a doubt. The conduct of the defendant has been 
so disingenuous in persistently pirating upon the complainants' busi- 
ness that the court is not inclined to adopt an unnecessarily strict con- 
struction in order to relieve him. 

The other letters patent involved are No. 561,707, granted June 9, 
1896, to Eugene J. Fuchs, for improvements in safety razors. The 
first claim only is involved. It is as follows: 

"(1) In a safety razor, the combination with a casing, having a guard at 
its front, of a blade support, pivoted at Its front edge to the front part of the 
casing to swing upward and outward, over the guard, so as to entirely open 
up the top of the casing and to give free access to the guard for cleaning the 
same, substantially as herein shown and described." 

The advantages pointed out for the combination of the daim are 
th<it the razor is simple in construction and can be easily cleaned. In 
the specification the patentee says: 

"On my improved razor the guard Is rigid and always retains Its position in 
relation to the casing." . 

It is obvious that this patent covers, at best, an exceedingly re- 
stricted invention, and, in view of the prior art, the limitations of the 
specification and the representations addressed to the commissioner 
of patents it must be limited, if sustained at all, to the precise structure 
described and shown. So construed the defendant does not infringe. 
In a letter addressed to the commissioner of patents, dated March 20, 
1896, the patentee says: 

"I am well aware that I am not the first to construct a safety razor in 
such a manner that the top of the case can be raised in such a manner as to 
give access to the interior of the casing. * * * In my razor the guard at 
aU times remains fixed and the hinged top swings towards the front end and 
over the guard. • • • I must again call your attention to the very impor- 
tant fact that in my improved razor the guard is at all times a permanent 
and fixed feature, and is never shifted or moved.*' 
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In the defendant's razor the guard is not a permanent and fixed 
feature, but swings with the hinged top. 

It follows that the complainants are entitled to a decree npon the 
ninth claim of patent, No. 344,115, but without costs. 



KAMPFE et al. v. REIOHAKD et aL 
(Circuit Court, S. D. New York. January 2, 1901.) 

Patents— Infringements— Safety Razors. 

The Kampfe patent, No. 387,359, for Improvements in safety razors, 
claims 1 and 2, which cover a razor in which the blade Is adjusted by 
screws in relation to the guard, are valid and entitled to a liberal construc- 
tion as to equivalents; the invention being one of more than ordinary value, 
and a distinct advance in the art. As so construed, Tield infringed. 

In Equity. Suit for infringement of patents. On final hearing. 

Edwin H. Brown, for complainants. 
W. 0. Bfeuff, for defendants. 

COXE, District Judge. This is an equity suit based upon three let- 
ters patent owned by the complainants. One of these, No. 27,032, is 
for a design and was considered in the previous case. The patent was 
there held to be invalid. Another, No. 561,707, was also considered 
in the previous case and it was there decided that the defendant did 
not infringe. The same question of infringement is presented in the 
present case. Letters patent. No. 387,359, alone remain to be con- 
sidered. They were granted to the complainants August 7, 1888, for 
improvements in safety razors. Claims 1 and 2 are the only ones in- 
volved. They are as follows: 

"(1) A safety razor having angular blade retaining dips on the top of the 
holder at the ends of said top, and scfews in said clips, substantially as herein 
shown and described, and for the purpose of adjusting the blade in relation 
to the guard, as set forth. (2) In a safety razor, the combination, with a 
blade holder, of movable angle clips, on said holder at the ends of the top 
of the holder, screws in said clips, and a spring pressing on the blade towards 
the guard, substantially as herein shown and described, and for the purpose 
of adjusting the blade in relation to the guard, as set forth." 

The object of the invention was to provide a razor in which the 
blade can be adjusted readily in relation to the guard. The cutting 
blade is placed upon the top of the holder, the ends being passed in 
between the holder and the clips. A spring is then raised which 
presses the blade forward against the lower ends of the screws which 
are shown as located in the clips. By turning the screws so that their 
ends move downward and press upon the beveled top of the blade the 
tendency is to force the blade against the spring and away from the 
guard. If the screws be turned in an opposite direction the pressure 
of the spring forces the blade toward the front of the guard. A per- 
fect adjustment can thus be made so that the cutting edge will be on 
the proper gauge line with reference to the guard. Another form of 
applying the invention is shown in Fig. 5 of the patent, where the 
clips are secured to spring angle pieces and are provided with top and 
bottom flanges^ the screws being held in the bottom flanges. Still 
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another form is shown in Pig. 6, where screws are provided both in 
the top and bottom flanges of the clips. The adjustment can be made 
by any person of ordinary intelligence. In the prior structures where 
the clips were made wittout screws the setting of the blade was a 
difficult operation requiring time and skill. Pliers were used to bend 
the metal into the proper shape which resulted in impairing and often 
in breaking the clips. If a thicker or a thinner blade were sub^ituted 
for the one removed it was necessary to repeat the same difficult pro- 
cess of adjustment which could seldom be accomplished by the user 
of the razor and necessitated the employment of skilled labor. The 
essential element of the invention is the adoption of adjusting screws 
to place and hold the blade in proper position. Evidently the inventors 
did not regard the form, size or location of the screws, or the angle at 
which they were set, as essential features of their combination. There 
was nothing in the prior art requiring them to limit the invention to 
such unsubstantial and inconsequential details. The use of adjusting 
screws in this art for the purposes indicated was new with the com- 
plainants and it was an improvement of more than ordinary value. 
It saved time, hioney and labor. It has increased sales and largely 
augmented the popularity of safety razors. The owner can now 
adjust the blade without returning it to the manufacturer or vendor; 
no expert skill is necessary*. The razor does not break down or get 
out of order. Before the invention large numbers of razors were re- 
turned by those whose patience was exhausted by their propensity to 
become unmanageable; now such an event is rare. Lack of invention 
is hardly asserted. Indeed, the defendants have a patent granted to 
Beichard for a razor operating upon the same principle. The main de- 
fense is noninfringement, and this is based upon the fact that in the 
defendants' structure the screws are not actually in the clips as shown 
in the drawings of the patent. There is no doubt that the defendants 
have appropriated all that is valuable in the complainants' device. 
They have taken the essence of the invention and have changed it in 
form only. The conduct of the defendant Reichard has been such that 
the court is not inclined to strain the rules of construction in order 
to relieve him. For eight years he was in the employ of the complain- 
ants. Since leaving them he has been engaged in making safety 
razors on his own account. His competition has not been fair. He 
has copied complainants' methods at every point. It is plain that he 
has attempted to avoid the patent by locating the screws at a different 
point from any shown in the drawings. The construction is an awk- 
ward one, no one would locate the screws at the comers of the holder 
from choice, and the inference is plain that the object was to secure 
all the advantages of the invention and escape infringement by the 
plea that the screws are not in the clips. The effort shows some in- 
genuity, but the difference is not in function or in result but in 
nomenclature merely. The object in view was to secure an end ad- 
justment by forcing the clips — as shown in Pig. 5 — down upon the 
blade. To do this the complainants place the screw-threaded hole in 
the bottom flange of the clip with the end of the screw bearing against 
the holder. The defendants place the screw-threaded hole in the 
holder with the end of the screw bearing against the elongated bottom 
106 P.-40 
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flange of the clip. So far as the action of the screws is concerned the 
one is the exact equivalent of the other. Suppose the defendants had 
placed the screw in the spring between the dip and the casing of Fig. 
6, or had extended the spring a short distance beyond the clip and 
placed the screw there, or had placed the threaded hole in the extended 
spring piece of their own razor and had thus pulled down the clip upon 
the blade, could they have avoided the claims? It is thought not, 
though in none of these supposed constructions would the screws pass 
through the clips. The defendants argue that they should escape be- 
cause the threaded holes through which the screws pass are not in the 
clips of their razor. But the claims do not say that the screws must 
pass through holes in the clips. The screws are to be in the clipsj 
that is, within and not outside of the clips; within the limits of, but 
not necessarily extending through, the clips. Even if a construction 
were necessary limiting the claims to "screws in said clips" the words 
quoted are susceptible of an interpretation which will include so palpa- 
ble a subterfuge as that attempted by the defendants. Surely, the 
court is not C£dled upon to adopt an illiberal construction at the in- 
stance of so unscrupulous an infringer as the principal defendant. 
The complainants are entitled to a decree upon claims 1 and 2 of let- 
ters patent No. 387,359, but without costs. 



BRILL et aL v. PECKHA^ MOTOR TRUCK CO. 

(Circuit Court, S. D. New York. December 3, 1900.) 

I^ATBHTS— Suits fob Infrtngbment— Prbliminabt Injunction. 

Where Infringement appears, under the construction placed on the 
claims of complainant's patent in a prior suit in th^ same court, and no 
new questions affecting the validity of the patent are raised, complainant 
is entitled to a preliminary injunction. 

In Equity. Suit for infringement of a patent. On motion for pre- 
liminary injunction. 

Francis Bawle^ Joseph L. Levy, and Frederick P. Fish, for the mo- 
tion. 
Henry P. Wells, opposed. 

LAOOMBE, Circuit Judge. The only question presented is whether 
defendant's structure infringes. That involves the construction of 
the claims declared on, and, for the purposes of this motion, the con- 
struction already adopted by this court on final hearing in the Third 
Ave. Case (103 Fed. 289) should be followed; for there is no prior 
patent, no prior use, proved here, which was not before Judge 
6hipman. It is true that in that case the defendant's device was a 
much closer copy than the one now under consideration, containing, 
as it did, the feature that the spiral springs came first into play, 
and the further feature of depending caps, in which the leaves of fhe 
elliptical springs play vertically. But the court most carefully indi- 
cates that the leading feature of the invention lies outside of these 
details; that the ''gist of the invention consists in combining with the 
frames of the truck and the spiral springs other springs, viz. elliptical 
springs, between the car body and the extensions of the independent 
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frame," — ^the object being to break the rhythm of the springs, and thus 
do away with the galloping or rocking motion. The defendfitnt here in- 
sists that there is no rhythm broken, — ^indeed, that there is no rhythm 
to break, — ^and that the combination of the quotation does not do away 
with the galloping motion. On those points, however, this court 
should follow the earlier decision. There are additional rods, and 
also spirals, below the frame, which apparently in defendant's struc- 
ture do their share in eliminating galloping; but the combination 
which Judge Shipman described as the gist of the invention is im- 
doubtedly in defendant's structure, and, under well-settled rules of 
practice, complainant is entitled to a restraining order until final 
hearing. 



X BLWOOD LEE (X). V. B. P. GOODRICH CO. 

(Circuit Court, a D. New York. November 19, 1900.) 

Patbkts— Patentable Novelty— Cathktbk. 

The Lee patent, No. 390,177, for an improved catheter, held valid on 
demurrer. 

In Equity. 8uit for infringement of patent On demurrer to bill. 

Herbert Howson, for plaintiff. 
Seward Davis, for defendant. 

WHEELER, District Judge. The suit Is brought upon patent No. 
390,177, dated September 25, 1888, and granted to J. Elwood Lee, 
for an improved catheter. The bill is demurred to for want of pat- 
entable novelty in the claimed invention. But the improvement is in a 
surgical instrument. On its face it appears so far new and useful 
that professional or expert information, beyond common knowledge, 
is necessary to show that it is not. Demurrer overruled. Defend- 
ant to answer over by January rule day. 



FEDER V. DB TONGH. 

(Circuit Court, S. D. New Tork. November 21, 1900.) 

1. Patents— Anticipation— Prior Knowledge. 

To defeat a patent on the ground that the device was known in this 
country prior to the date of the alleged invention by the patentee, the 
evidence of such knowledge must be clear, 
o S^^ME— iSkirt Ppotectors* 

The Feder patent. No. 553,707, for a skirt protector, was not antici- 
pated, and is valid. 

In Equity. Suit for infringement of patent On final bearing. 

Edwin H. Brown, for plaintiff. 
Norbert Heinaheimer, for defendant. 

WHEELER, District Judge. This suit Is brought upon patent 
No. 553,707, dated January 28, 1896, and granted to the plaintiff, 
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for a skirt protector. The invention is well described in the claim, 
which is for: 

"A skirt protector, consisting of a fabric composed of a plurality of series 
of folded bunches of threads, forming the weft of the fabric, and having the 
bights of the folds of one series further from the ^dge of the fabric than 
the bights of the folds of another series from that same edge, and warp 
threads interwoven with the said folded bunches, leaving the free ends of the 
bunches extended beyond the edge of the fabric to form a brush, substan- 
tially as set forth." 

The plaintiff's evidence takes the date of his invention back to the 
late summer of 1894. At that time there were dress trinmiings of 
similar weave, the neiirest of which to this invention, according to 
the cross-examination of the defendant's expert, are those shown on 
Hensel sample card, Exhibit 8, and none of which could be used 
as they were for a skirt protector. None of them appear to be any 
anticipation of this invention of a new skirt protector. Some sam- 
ples of a skirt protector made according to the Vorwerk, British pat- 
ent, applied for August 2, 1894, appear to have arrived in this country 
and to have reached the defendant in the early fall of 1894. If 
they reached the defendant so as to become known in this country 
before the plaintiff's invention, they appear to be enough like it to 
have that knowledge of them here anticipate it. That patent was 
not published or accepted till long into the next year, so that, of 
itself, would not affect the plaintiff's patent. The turning question 
seems to be whether in fact those samples became known here be- 
fore this invention was made. The extremes of the testimony of the 
witnesses on opposite sides of this question somewhat interlock as 
to time, and do not seem to be wholly reconcilable. But clear pre- 
cedence, in time, of knowledge of the samples in this country, over the 
invention, is necessary to overcome the presumptions of the patent 
so as to defeat it. That clear precedence does not appear to be made 
out Decree for plaintiff. 



FEDER V. STEWART, HOWE & MAT 00. 

(Olrcuit Court, S. D. New York. November 26, 1900.) 

Patents— Designs— Novelty. 

The Feder design patent. No. 29,360, for a design for skirt binding. Is 
void for lack of patentable novelty in the design shown. 

In Equity. Suit for infringement of patent On final hearing. 

Alan D. Kenyon, for plaintiff. 
Lawrence E. Saxton, for defendant. 

WJfcUKELER, District Judge. This suit is brought upon design 
patent No. 29,350, dated September 13, 1898, and granted to the 
plaintiff, for a design for skirt binding. The specification says: 

'•The essential feature of my design consists In a skirt binding presenting 
In side elevation a head portion having the appearance of a woven fabric, an 
edge portion having the appearance of a brush or fringe,^ a portion of the 
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faeftd being embellished bj a change In the weaye* producing a distlnctire 
band or stripe* presenting the appearance of lines of dashes arranged in stag- 
gered order." 

Vorwerk's British patent, No. 14,837, applied for August 2/ 1894, 
and accepted August 2, 1895, for improvements in dress guards, set 
up by the defendant, states: 

'The new dress guard may be made in different ways, — ^by weaving in a 
loom, by means of the braiding machine, or also by means of the so-called 
crocheting machine; and, whether made according to one or the other method, 
it may vary In details. The attaching strip may be carried out in plain work, 
or in more ornamental or fancy work. It may consist of a single strip, or 
two strips of different character may be worked together. But in all cases 
the main feature and characteristical point is that on one edge of the attach- 
ing strip or band the cross threads stand out like the threads of plush or 
velvet, and form, so to say, a little, soft brush." 

The difference betwaen these specifications seems to be in the 
appearance of lines of dashes arranged in staggered order. Such an 
appearance is very common in similar things, llie plaintiff makes 
dress guards, and those of the defendant are quite similar; but the 
question is not whether the defendant imitates the plaintiff's goods, 
but whether it has taken any validly patented design belonging to 
him. The idea of staggering dashes on the bands of such a well- 
known article does not seem to be of sufficient importance, although 
new, to afford foundation for a patent Smith v. Saddle Co., 148 
n. S. 674, 13 fiup. Ot. 768, 37 L. Ed. 606. Bill dismissed. 



i 
A. B. DIOK CO. V. WICHBLMAN. 

(Circuit Court, S^ D. Nevr York. November 26, 1000.9 

Patbhts— Anticipation— -STBNcn* Shsbtb. 

The Dick patent, No. 562,590, for a duplicating stencU, the essential 
feature of which is the mixing of lard or lard oil with paraffin to form 
a coating for the paper of which the stencil sheet Is made, was antici- 
pated by the Brodriclc patent. No. 877,706, which is sufficiently broad to 
cover the coating of the sheet with any gummy or waxy substance; 
the best material for the purpose being a matter to be determined by 
mechanical experiment 

In Equity. Buit for inf ringement of patent On final hearing. 

Dyer, Edmonds & Dyer, for plaintiff. 
Frederick A. Wichelman, pro se. 

WHEELEB^ District Judge. This suit is brought upon patent No. 
662,590, applied for December 27, 1887, granted to Albert B. Dick, 
assignor to the plaintiff, and dated June 23, 1896, for a duplicating 
stencil. The specifications of that patent state: 

**For preparing the stencil sheet from which the stencil Is made I prefer 
to employ a thin, tough paper, which at the same time is very open. * • • • 
This paper may be coated with para£ln in the ordinary way of coating paper 
with paraffin for other purposes, but I hare found that when this alone Is 
done the coating is tenacious, and does not readily break when struclc by the 
type; but by addhig to the parailln a material which makes the coating fri- 
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able, this objection Is overcome. For this purpose I have found that lard, 
or lard oil, is an efficient material. When I employ paraffin as the main in- 
gredient of the coating, I mix the paraffin and lard or lard oil preferably 
In th^ proportion of seven parts of paraffin to one part of lard or lard oil, 
whereby the paraffin is shortened. The paper is coated with this mixture 
after the manner of the nsnal paraffin process." 

The claims in question are for: 

"(1) A stencil sheet or duplicating stencil of open material provided with 
a coating having a shortening material as an ingredient, substantially as set 
forth. (2) A stencil sheet or duplicating stencil of open material provided 
with a coating of wax mixed with a shortening material, substantially as 
set forth. (3) A stencil sheet or duplicating stencil consisting of open mate- 
rial coated vdth a mixture of paraffin and lard oil, substantially as set forth." 

John Brodrick applied for a patent for a prepared sheet for stencils 
May 20, 1886, which was No. 377,706, dated Februai7 7, 1888, and 
is now owned, and claimed to be valid, by the plaintiff. The speci- 
fications of that patent state: 

"I prepare my improved sheet by preference from a sheet of thin, highly- 
porous paper by immersing the same In a bath of melted gummy or waxy 
substance — such as paraffin — of about 120 degrees . Fahrenheit fusion point, 
or by any other suitable method of waxing paper now Isnown to the arts." 

It had three claims. The first two were for sheets coated with 
a substance impervious to ink, such as paraffin; and the third was 
for a sheet coated with a substance impervious to ink. It was in liti- 
gation between these parties, and upheld. Wichelman v. A. B. Dick 
Co., 31 C. C. A. 530, 88 Fed. 264. In speaking of it, Judge Wallace, 
for the circuit court of appeals, said: i 

"The patent, however, is not limited to the use of these constituents in pre- 
paring the sheet. The specification points out that any sheet of the requt- 
, site porosity, thinness, and toughness may be used, and may be coated with 
any gummy or waxy substance of a consistency that will yield upon pressure, 
so as to expose the IntersticeB of the basic material at the lines of Impression 
without abrasion." 

Although thes^ applications were before the patent office at the 
same time, the dates show a clear precedence of the Brodrick in- 
vention over that of Dick involved here, and therefore the question 
arises whether the shortening of paraffin with lard or lard oil — which 
is what Dick appears to have really accomplished — ^is a patentable 
improvement upon what Brodrick had done. Coating titie sheets 
with a gummy substance of the right consistency, which might in- 
clude paraffin and lard, or lard oil, or any other ingredient, was the 
invention of Brodrick. How much, and of what, was to be deter- 
mined by mechanical experiment. Many of the experiments of Dick 
by which he reached the substances and proportions of the patent 
were made for him by the defendant as a skillful operator in llie art 
of waxing paper. After Brodrick, there does not seem to have been 
any room left for anything to be 4:one in this direction but the mak- 
ing of mechanical experiments within the scope of what he had 
described. The testimony of Dick and of the defendant as to what 
was done in arriving at the proper proportions appears to show only 
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snch experiments.^ Neither struck out anything new, but only car- 
ried forward what Brodrick had discovered, and was, therefore, well 
known. Bill dismissed. 



CAMPBELL V. MAYOR. ETC., OF CITY OF NEW YORK. 

(Circuit Court, S. D. New York. NoTember 12, 1900.) 

Patents— Dam AOB8 for Infringement— Interest. 

Under the general rule that profits recovered as damages for infringe- 
ment of a patent do not bear interest until their amount has been Judi- 
cially ascertained, the entering of an order for a decree for the amount 
of profits found by the court constitutes such ascertainment, and the 
amount bears Interest from the date of such order, notwithstanding any 
delay in entering the decree. 

In Equity. Suit for infringement of patent See 81 Fed. 182. 
Benner & Benner, for complainant. 
John R. Bennett, for defendant. 

WHEELER, District Judge. The master reported profits from 
sayings in repairs made by infringement of the patent in suit to the 
amount of f 28,363, and reported testimony, evidence, and findings 
from which the court ascertained savings in hose to the amount of- 
tl83,394.32, and in number of men to the amount of f 606,344 (in 
all, 1898,074.32), and on May 14, 1897, entered an order for a decree 
for the payment of this sum. Question is now made, upon the set- 
tlement of the final decree, as to the time from which interest should 
be cast. In Tilghman v. Proctor, 125 U. S. 142, 8 Sup. Ct. 894, 31 
L. Ed. 664, it is laid down, at page 160, 125 U. S., page 907, 8 Sup. 
Ot., and page 672, 31 L. Ed., as a general rule that profits, as a measure 
of damages for infringement of a patent, "do not bear interest until 
after their amount has been judicially ascertained.'' The filing of 
a report by a master for the sum that is decreed is such an ascertain- 
ment. Railroad Ck). v. Turrill, 110 U. S. 301, 4 Sup. Ct. 5, 28 L. Ed. 
154. In this case the judicial ascertainment was made when the de- 
cretal order was filed. That ascertainment has stood ever since, and 
now goes into the decree. Delay in entering the decree, from what- 
ever cause, does not affect that date. Decree for interest from May 
14, 1897. 
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SOOIfiTfl FABRIQUES DB PRODUITS CHIMIQUES DB THANN BT 
DB MUIiHOUSB v. LUEDERS et al. 

(Circuit Court, S. D. New York. November 8, 1900.) 

Patents— Suit in Equity for Inpringembnt— Ddplicitt of FvbAs 

A plea to a bill for Infringement of a patent, which sets out a prior 
process patent to the same patentee, and avers that the product of the 
process shown is the same product claimed in the second patent, and that 
the two patents are, therefore, for an indivisible invention, and the sec- 
ond is void, and also pleads that the first patent was an abandonment to 
the public of the product of the second, presents two separate defenses, 
and is bad for dupUcity. 

In Equity. Suit for infringement of patent. On motion to strike 
out amended plea. 

Elisha E. Gamp^ for the motion. 
Arthur v. Briesen, opposed. 

SBDDPMAN, Circuit Judge, The complainant's bill in equity sef^ks 
to restrain the alleged infringement of letters patent No. 451,847, 
dated May 5, 1891, and issued to Albert Baur for a new product 
called ^^artlficial musk." The bill is in the ordinary form, and makes 
profert of the patent. The defendants filed a plea which alleged 
that Baur applied for and received, on December 10, 1889, letters 
patent No. 416,710, for a new process for making artificial musk, 
made profert of the patent, and alleged that the invention of the patent 
in suit was fully disclosed and abandoned to the public in and by 
letters patent No. 416,710, and that thereby the patent in suit was 
void, and of no effect. The plea was set down for argument, and 
upon the hearing 1 said that I could not tell, merely upon profert 
of the two patents, which are very chemical in their character, that 
the invention of the product was shown in the process patent, and 
that either more facts must be averred or testimony must be given, 
and gave leave and time for an amendment of the pleadings. An 
amended plea was thereupon filed, which avers that the necessary 
product of the process is the product claimed in the patent in suit, 
"and that, therefore, said last-mentioned letters patent. No. 451,847, 
are void, and of no effect in law." The plea further declares, "All 
of which things the defendants do aver to be true, and they plead 
the abandonment of the alleged invention specified and claimed in 
said letters patent No. 451,847." The complainant now moves to 
strike out the amended plea. The amended plea presents two sepa- 
rate defenses,— one that the two patents are for one and the same 
or "indivisible" invention, and that the second patent is, therefore, 
void, upon the principles stated in Hosier Safe & Lock Co. v. Mosler, 
Bahmann & Co., 127 U. S. 354, 8 Sup. Ct. 1148, 32 L. Ed. 182; Hum- 
mer V. Sargent, 120 U. S. 442, 7 Sup. Ct. 640, 30 L. Ed. 737; Giant 
Powder Co. v. California Powder Works, 98 U. S. 126, 25 L. Ed. 77. 
The second defense is that the facts constitute an abandonment of 
the invention claimed in the second patent. The result is that a 
single pica relies upon the indivisibility of the two alleged inven- 
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tions, and also upon an abandonment to the public of the invention 
for a product. "A double plea is informal and multifarious, and 
therefore improper," and "it is a general rule that a plea ought not 
to contain more defenses than one." Story, Eq. PL § 653; Rhode 
Island Y. Massachusetts, 14 Pet. 259, 10 L. Ed. 423; 1 Daniell, Gh. 
Prac. 633; McCloskey v. Barr (0. C.) 38 Fed. 165. I see no adequate 
reason for permitting two separate pleas, and the proper course is 
to let the plea stand for an answer. 



THE CATALINA, 

(drcnlt Oonrt of Appeals, Fifth Circuit December 18, 1900.) 

No. 963. 

L Balvaqb—Character of Beryices— Vessel in Distress. 

Where a steamship in the Gulf of Mexico, 60 miles from the mouth of 
the Mississippi, was disabled, by the breaking of her shaft, beyond any 
temporary repairs that could be made, and in need of assistance to reach 
her port, although not in immediate peril, she was so in distress that 
aid voluntarily given her by towing her to the mouth of the river con- 
stituted salvage services. 

8. Same— Amount op Compensation. 

The Catalina, a large Spanish steamship valued at |200,000, while in 
the Gulf of Mexico, on her way in ballast from a Mexican port to New 
Orleans, broke her propeller shaft beyond temporary repair. She at- 
tempted to proceed by sail, but was becalmed about 60 miles from the 
mouth of the river, and during the night signaled the Olympia, a steam- 
ship bound outward in ballast, for assistance. By agreement, the Olym- 
pia undertook to tow her to the South Pass, the amount of compensa- 
tion to be determined later. The crew of the Catalina delivered a hawser 
on board the Olympia, and the towage was performed in safety, the 
weather being calm and the sea smooth. The Olympia was delayed by 
the service about 24 hours. She was a vessel worth $75,000. Held, 
that the service rendered was properly a salvage service, and entitled 
to be compensated as such, but was not of a high order of merit; that 
as the service contracted for was merely towage, which was performed 
without risk to the Olympia or her crew, it should bi compensated on 
the basis of the value of such towage, an equal amount to be added 
as salvage compensation; and, it appearing that $50 per hour was full 
compensation for the towage, an award of $2,400 should be made.i 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

George Den^gre and J, P. Blair, for appellants. 

W. W. Howe, 0. P. Cocke, and W. B. Spencer, for appellees* 

Before PAKDEE, McCORMICK, and SHELBY, Circuit Judges. 

PABDEE, Circuit Judge. This is a libel for salvage, and the ap- 
pellants have brought the case to this court complaining of the amount 
awarded. It appears that on or about November 15, 1899, the Spanish 
steamship Catalina, a large, well-appointed steamship, of the value of 

1 Salvage awards in federal courts, see note to The Lamington, 80 C 0. A. 
280. 
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about f 200,000, left the port of Barcelona, with a general cargo for 
sundry ports in Canary Islands, Puerto Rico, Cuba, and Mexico, and, 
having discharged the last of her cargo at Tampico, left that port in 
ballast for the port of New Orleans. While on her course, some 80 
or 90 miles off Southwest Pass, her shaft broke, thus disabling her as 
a steam vessel. The shaft and propeller were secured, and the Cata- 
lina undertook to proceed, directing her course more to the eastward, 
towards the usual course of vessels plying between the ports of New 
Orleans and Cuba and Central America. The weather and sea were 
calm, and the wind light. ' On the 12th of January the wind died down, 
and the Catalina was temporarily becalmed; and when in latitude 
28° 8' N., and longitude 88° 39' W., at a distance of about 60 miles 
south of east from South Pass, at the mouth of the Mississippi river, at 
about 9:30 p. m., she sighted, at a distance of about 7 miles, the steam- 
ship Olympia, a steam vessel of about the value of f 75,000, bound in 
ballast from the port of New Orleans to Port Limon, Costa Rica. The 
Catalina signaled with Bengal lights. The Olympia .changed her 
tjourse slightly to meet her, and when at the distance of about 3 miles 
answered the signals. The Olympia then approached within about 
1,000 yards of the Catalina, and the master and first oflScer of the Cata- 
lina went aboard in a boat, and asked the captain of the Olympia to 
tow the Catalina to the mouth of the Mississippi river. Thereupon, 
after a consultation between the master of the Olympia and his 
officers, an agreement was made and reduced to writing as follows, to 
wit: 

**United Fruit Company Steamship Lines. Steamship Olympia. At Sea. 

"Thurs., Jan. 12th, 1900, at 10:45 p. m. 

"Position: S., 28* E.,— 60 'miles from South Pass Light Vessel. 

"It is hereby agreed between Captain Higinio Andraca, of the S. S. Catalina, 
now disabled, and Captain Edmund J. Selders, of S. S. Olympia, that the lat- 
• ter tow the former to a safe anchorage at the mouth of the Mississippi river 
(South Pass). All renumeratlon (remuneration) for this service to be decided 
by arbitration in New Orleans. The arbitrators to be selected in part by the 
managers of the United Fruit Company, and in part by those representing 
the owners of the disabled ship. 

"[Signed] Hlglnlo Andraca. 

"[Signed] B. J. Selders. 

"Witness: [Signed] W. S. Amoss, Purser Olympia.** 

Thereupon, the Olympia coming within the distance of about 300 
yards from the Catalina, a hawser of the Catalina was carried aboard 
by the crew of the Catalina, made fast on the Olympia, and the towage 
service commenced. The weather was calm and pleasant, the sea 
also, and the towage service went on without incident until about 
12:45 p. m. of the 13th of January, when, near South Pass, the Olympia 
stopped to take on pilots, and then, starting abruptly, the hawser 
parted. Thereupon the Catalina furnished another hawser, delivered 
it aboard the Olympia, and the towing proceeded until about 2 p. m., 
when the Catalina was left in a condition of safety at South Pass, and 
the Olympia resumed her voyage; having been detained by the services 
rendered to the Catalina from 22 to 24 hours. 

It seems that the stipulation for arbitration was abandoned, and 
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the Kbel in this case was filed. There is very little, if any, conflict in 
the evidence. The judge of the lower court rendered the following 
^^easons for Judgment'': 

"This cause having been submitted on the evidence, and after arguments 
of counsel, the court finds: The court thinks this is clearly a case of salvage. 
The steamer had broken her shaft, and was without sufficient sails to make 
steering way; and in the month of January, in the Gulf of Mexico, in that 
condition, she was in need of assistance. She was in distress. She so sig- 
naled, and received the necessary aid. The late Judge BiUings, in the case 
of The Delhonde, very properly says that a vessel in the Gulf of Mexico 
with a broken shaft or propeller is at the mercy of the elements, because 
the Gulf of Mexico is a dangerous water. It is true that both of the vessels 
in this case were in ballast and without passengers, and that there was no 
evidence of immediate or imminent periL There was little or no immediate 
danger to the officers or crew of either of the vessels. Had there been, the 
award in this case would necessarily have been much larger. The award, 
in view of the value of the salved property ($200,000), is not large, and its 
payment will not be onerous upon the owner of the steamer; yet the amount 
given will be sufficient to accomplish the purpose in such cases, to wit, to 
cause the officers and crews of salving vessels or any other mariners to go 
promptly and eagerly to the rescue of any vessel so disabled in future. The 
court awards $6,000 to the salvors, one-third of this amount to the officers 
and crew, in proportion to their wages, and the balance to the owners of 
ttie vessel." 

On this decree the following errors are assigned: 

"(1) The court erred in holding that the services herein were salvage 
services. (2) That the court erred in allowing libelants more than a liberal 
compensation pro opere et labore; that the amount fixed as compensation 
for the services performed by libelants, six thousand dollars, is more than 
ten times the actual value of the services estimated prooper* et labore, and 
six times more than the value of such services considered and valued as sal- 
vage services." 

The C3atalina was disabled in the open Gulf beyond any temporary 
repairs that could be made upon her machinery, out of reach of ordi- 
nary towing vessels whose help she needed, and, while in no immediate 
or proximate danger, was in need of outside assistance to reach port. 
To have trusted to her sails would have been to incur needless delay 
and danger, and risks from possible, if not probable, changes in the 
weather. We may say here, as we said of tiie Dupuy de Lome with 
her broken propeller-shaft (Compagnie Commerciale de Transport a 
Vapeur Francaise v. Charente S. S. Co., 9 C. C. A. 292, 60 Fed. 921): 
This ship ^'was so far disabled as to be in need of assistance to enable 
her to complete her voyage, and, although not in immediate peril, was 
so in distress as to justify the use of the word ^salvage' in designating 
the aid she required.'^ The first assignment of error is therefore not 
well taken 

In The Rita, 10 C. 0. A. 629, 632, 62 Fed. 761, 763, this court de- 
clared in regard to salvage principles as follows: 

•• 'Salvage, in its simple character, is the service which volunteer adven- 
turers spontaneously render to the owners In the recovery of property from 
loss or damage at sea, under the responsibility of making restitution, and 
with a lien for their reward.' Macl. Shipp. 606. 'Salvage is the compensa- 
tion due to persons by whose voluntary assistance a ship or its lading has 
been saved to the owner from impending peril, or recovered after actual 
loss.' Ben. Adm. 8 300. 'Salvage consists of an adequate compensation for 
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the actual outlay of labor and expense used In the enterprise, and of the 
reward as bounty allowed from motives of public policy as a means of en- 
couraging extraordinary exertions in the saving of life and property in peril 
at sea.' The Egypt (D. C.) 17 Fed. 359. *The amount awarded as salvage 
comprises two elements, viz. adequate remuneration, and a boimty given to 
encourage similar exertions in future cases, the relative amount to depend 
on the special facts and merits of each case.* The Sandrlngham (D. C.) 10 
Fed. 556. *The leading considerations to be observed in determining the 
proportion or amount of an award for salvage services are well defined. 
• ♦ ♦ We are to consider (1) the degree of danger from which the lives 
or property are rescued; (2) the value of the property saved^ (3) the risls 
Incurred by the salvors; (4) the value of the property employed by the 
salvors in the wrecking enterprise, and the danger to which it is exposed; 
(5) the skill shown in rendering the service; (6) the time and labor occupied. 
These are the ingredients which must enter, each to a greater or less degree, 
as a sine qua non, into every true salvage service/ The Sandrlngham, 
supra." 

In the instant case the award made in the district court seems to 
have been based almost wholly upon the value of the salved property, 
and with the view of making a considerable reward to the salvors, in 
the main disregarding the other elements of salvage, and particularly 
the character and risk of the services actually rendered. The services 
required by the Catalina were simple towage services; those applied 
for and those contracted for and furnished by the Olympia were simple 
towage services. The Olympia was not required to and did not ap- 
proach the Catalina within any dangerous distance. The hawsers of 
the Catalina were put aboard the Olympia by the crew of the Catalina, 
and we are unable to* perceive that the services rendered to the Cata- 
lina by the Olympia were attended with any extra risk not accompany- 
ing ordinary towage, except that they were rendered by a sliip not 
constructed for, nor engaged in, the towing business. It may be that 
the services rendered were enhanced by the fact that the Olympia, to 
render them, made a deviation in her voyage; but she was in ballast, 
and we find nothing in the record to show that she suffered any dam- 
age or great inconvenience therefrom. While we agree with the dis- 
trict court in holding that the services rendered were salvage services, 
we are clearly of opinion that they should be held to be salvage ser\'- 
ices of a low order, and be compensated on the basis of towage serv- 
ices. We find no evidence in the record tending to show the value of 
towage services rendered large steamships in the open Gulf, but" in 
other records we are advised that f 25 per hour is a liberal compensa- 
tion. As the Olympia was not constructed for, nor engaged in, the 
towage busioess, we think we may safely estimate the value of the 
towage services rendered to the Catalina at ?50 per hour, and doubling 
this, to accent and reward the same as salvage services, will make f 100 
per hour, and considering that the Olympia was detained about the 
business 24 hours will guide in fixing the proper allowance at |2,400. 
This amount doubly pays for the services actually rendered, and it is 
sufficiently large to carry into effect the principles involved in salvage 
compensation. 

As to the distribution of the amount allowed between the owners 
and the crew, no appeal has been taken, and we infer that the rule 
adopted, two-thirds to the owners and one-third to the master and 
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crew, is satisfactory to all the parties concerned. The judgment of 
the district court is reversed, and the case is remanded, with instruc^- 
tions to enter a decree in favor of the libelants, and against the claim- 
ants, for the sum of f 2,400 and costs; the costs of this court, including 
cost of transcript, to be paid bj the appellees. 



THE NEW CAMELIA. 

(Circuit Court of Appeals, Fifth Circuit December 18, 1900.) 

No. 070. 

1. Salvaob— Amount of Award— Rbvibw. 

An award of an admiralty court for salvage services In towing a dis- 
abled vessel into port, based on the value of the vessel salved, and which 
is many times the value of the towage, on which the award should have 
been based under the facts shown, is one made upon incorrect princi- 
ples, and may properly be reviewed, and the amount reduced, by the 
circuit court of appeals. 

9L Bamb— Amount op Award^Sbrviobs of Crbw. 

The New Oamelia, a steamer worth $35,000, and having on board 150 
passengers, broke her shaft when about the middle of Lake Pontchar- 
train, and was wholly disabled from further navigation. She was an- 
chored, and a boat sent to a port 12 miles distant for a tug. Shortly 
afterwards a tug was sighted and signaled, and under direction of her 
owner, who was on board, such tug dropped her tow and proceeded to 
the steamer. On learning the facts the owner of the tug offered to tow 
the steamer to a port, which offer was accepted. The service required 
about two hours, after which the tqg went back, and, securing her tow, 
proceeded on her way. It was in the daytime, and the lake was calm. 
No compensation was agreed upon, and the owner of the tug made no 
charge for salvage, but estimated the value of the towage service ren- 
dered at from $15 to $30. Subsequently members of the crew of the 
tug libeled the steamer for salvage services, and the court fixed the 
value of such services at 5 per cent of the value of the vessel, amount- 
ing to $1,750, and apportioned one-half to the crew of the tug, which 
was equal to about three months' wages. Held that, while the services 
rendered might properly be considered salvage services, they were not 
of such an order of merit on the part of the crew, who were not vol- 
unteers, as to Justify the award made them, but that, the vessel not 
having been in great peril, and the service having been offered and ac- 
cepted merely as a towage service, and so regarded by the owner of the 
tug, the total award should not exceed double the value of such service 
as estimated by him, one-third to be apportioned to the crew.i 

Api>eal from the District Court of the United States for the Eastern 
District of Louisiana. 

The steamer New Camelia, worth the sum of $35,000, a merchant vessel of 
the United States, licensed and enrolled in the coasting trade, proceeded on 
a voyage on Sunday, June 18, 1899, from Milneburg on Lake Pontchartrain, 
to other points and places on and across said lake and on the Tchefuncta 
river. On this occasion she carried upwards of 150 passengers. About mid- 
way of said lake she broke her shaft, and was thereby disabled. This steamer 
Is provided with side wheels, and both wheels are operated by one shaft; 
hence the breaking of this shaft rendered her propelling power useless. She 

1 Salvage awards in federal courts, see note to The Lamlngton, 30 0. 0. A. 
28a 
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has no maet or sail power of any kind. The vessel was anchored, and the 
master sent off one of the steamer's small boats, manned by her steersman 
and three of her four deck hands, to West End, something like 12 miles 
distant, to procure the assist^ce of a tug. Some time thereafter smoke 
was seen on the horizon in a northwesterly direction. Thereupon the mas- 
ter of the steamer New Camelia directed the mate to run the ensign up and 
down,— dip It several times, — to attract the attention of the descried vessel. 
The vessel sighted, and for which the signal was given, proved to be the 
tug Claribel, from the Tchefuncta river, bound for New Orleans, with two 
sand barges in tow; and her master, seeing the signal made on board the 
steamer New Camelia, called the attention thereto of Mr. Fritz Jahncke, 
who was and is president of the corporation owning and operating the steamer 
Claribel and a large number of other vessels on Lake Pontchartrain, and 
who thereupon directed the master of the Claribel to cast adrift their tow 
and proceed to the New Camelia. At this time the Claribel was so far dis- 
tant that the flag signal could be seen only by the use of marine glasses, 
and the barges in tow of the Claribel could not be seen at all by the steamer 
New Camelia. Upon arriving off the steamer New Camelia, Mr. Jahncke 
was informed that her shaft was broken, whereupon he volunteered the serv- 
ices of the Claribel to take the New Camelia either to Madlsonville, on the 
north shore of the lake, or to Milneburg, on the south shore, and point of 
her departure. This offer was readily accepted by the master of the steamer 
New Camelia, with a request to be taken back to Milneburg. Nothing what- 
ever was said about compensation. After some two hours* continuous service, 
the tug Claribel landed the steamer New Camelia at Milneburg in safety, and 
the tug proceeded out upon the lake In search of her abandoned tow, which 
was secured in about the same locality as where abandoned, except that it 
had drifted some towards the north or Madlsonville shore, and was brought 
on to New Orleans. During all this time the lake was calm, the weather 
settled, — in no wise threatening. The owner of the tug Claribel makes no 
claim for salvage compensation, and in regard to value and compensation 
for the services testifies as follows: "Q. In other words, If you had made 
a charge for this service, what would you have charged for this two hours* 
towage service? A. I would say, in towing barges from Covington to New 
Orleans — Q. What distance is that? A. About 35 miles. I have received 
$15 for it. Q. And how long does that require? A. That requires about 
eight hours. Q. Now, go on and make any further explanation you desire. 
A. I would consider that this service rendered to be worth about $15. I 
fix it at that price to receive coal for it. In fact, I did not want any money 
at all (at least, I told him that) for the services we rendered, and only ex- 
pected that he should coal up the boat once, which would take from three 
to four tons of coal. Q. What did he do? A. He didn't do that yet, because 
I never called upon him, but he is willing to do it whenever called on. I 
will modify that testimony in regard to that $15. I will say that I have or 
had a yearly contract for towing all barges for the brickyard on the Tche- 
functa river to West End and Spanish Fort for $15, one trip. I wouldn't 
make one single trip for that I generally carry two or sometimes three 
barges. I receive for each barge $15." Some three months after the serv- 
ices were rendered, John Clark, engineer, William H. Fleming, fireman, Ed- 
ward O. McCormIck, fireman, and Robert Clayton, cook, of the tug Claribel, 
filed the present libel to recover salvage for themselves and all others entitied. 
After the taking of considerable evidence, the court below entered a decree 
in favor of the libelants, and gave the following reasons for judgment: **This 
is a libel for salvage brought by some of the crew of the tug Claribel for 
saving the steamboat New Camelia, valued at $35,000. The New Camelia 
broke her shaft near the middle of Lake Pontchartrain In June, 1S9Q. She 
had on board 150 passengers, including many women and children. She had 
no sails nor other means of navigation, and the break was such as could 
not be readily or promptly mended. There was no immediate danger from 
the weather to the boat, and none whatever to the tug that saved her or its 
crew. The suggestion made in the testimony that the steamer, with its 
passengers, could have In time drifted ashore by the wind, the court thinks. 
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is not reasonable. Nor is the allegation that they coiild have been taken 
ashore in the small boats. The number of said boats were not sufficient, 
and the distance was too great The court finds, as a matter of fact, that 
I^Uce Pontchartrain is at times a dangerous water, sudden squalls being more 
or less common, and that the New Gamelia was in distress. Inducements 
to tugs to go in the aid of disabled passenger boats in distress should not 
be doubtfuL The court will award such sum for the salvage service as in 
its opinion will stimulate all parties at all times to aid any passenger vessel 
in distress, and yet, in view of the value of the saved property and the lives 
thereon, should not be considered large. The court awards 5 per cent, of 
the value of said boat ($1,750) for salvage, — one half to the tug Glarlbel, and 
the other lialf to the crew of said tug." A decree entered in accordance 
therewith was followed by a decree of distribution awarding John Clark, en- 
gineer, whose wages were $75 per month, the sum of $243; William H. 
Fleming, fireman, whose wages were $40 per month, the sum of $129.65; 
Edward O. McCormlck, fireman, whose wages were $40 per month, the sum 
of $129.65, and Robert Clayton, cook, whose wages were $35 per month, the 
sum of $113.45. From these decrees the claimants appeal, assigning errors 
as follows: "(1) That the court erred in holding that the services referred 
to in the libel herein filed were salvage services, and not towage services. 
(2) That the said services were rendered at the instance and under the orders 
of the owner of the tug Claribel, who was on board of said tug at the time, 
and who fixed fifteen dollars as a reasonable compensation — a proper charge-^ 
for the towage service rendered by his said tug Olaribel, and that in conse- 
quence thereof the court erred in not dismissing the libel. (3) That the court 
erred In allowing any salvage whatever herein, the steamer New Camella 
being in no danger or peril whatever at the time the services were alleged 
to have been rendered; being as safe as if she had been tied up at the docks 
or upon the banks of the Mississippi river. (4) That libelants performed no 
voluntary service, nor did any extra work or labor, on the day the alleged 
services were rendered; that they simply on that day discharged their usual 
and customary duties under the orders of the owner of the tug Claribel; 
that they were at no time In any danger or peril; and that the court erred 
in allowing them salvage herein. (5) That libelants performed no salvage 
services whatever, and that the court erred in not entering a decree in favor 
of Charles G. Coyle, claimant and owner of the steamer New Camella. (6) 
That if the libelants should be. decreed entitled to extra compensation for 
the alleged services, and only in that event, then we say that there is error 
In the decree entered herein against defendants. The amount, being grossly 
excessive, should be reduced to a reasonable and proper sum. (7) That the 
"decree herein in favor of libelants is otherwise erroneous and contrary to 
the law and evidence." 

Horace E, Upton, for appellant. 
John D. Grace, for appellee. 

Before PABDEE, McCWRMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts). Considering the 
condition of the weather on the lake at l£e time the accident happened 
to the New Camelia, and that she was within the reach of the assist- 
ance required to return to her landing, it would be extravagant to say 
that the New Camelia at the time was in imminent peril or in a help- 
less condition. All that she wanted was towage service, and the 
record shows that that service was furnished without delay by the 
owner of the tug Claribel, who was on board his tug and personally 
directing its operations. As to whether that service should be fur- 
nished, the libelants in the present case had nothing to say, and noth- 
ing to do, except to remain aboard their own boat and perform their 
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usual duties, for which they were regularly compensated. Notwith- 
standing all this, there is much authority to hold that the New 
Camelia, when in the open lake, with her shaft broken, her propeller 
power disabled, was so far disabled as to need assistance, and, al- 
though not in immediate peril, was so in distress as to justify the use 
of the word "salvage" in designating the aid she required. See The 
Pupuy de Lome (D. 0.) 55 Fed. 93. And we are constrained to sus- 
tain the court a qua in holding that the services rendered by the tug 
Claribel to the New Camelia were salvage services; but we must in- 
sist that they were of the lowest order of salvage services, and to be 
compensated on the basis of work and labor. In Ulster S. S. Co. v. 
Cape Fear Towing & Transportation Co., 94 Fed. 214, 36 C. C. A. 201, 
we quoted and followed The Connemara, 108 U. S. 359, 2 Sup. Ct. 
754, 27 L. Ed. 751, as to the true rule to be followed by this court, on 
appeal, in inquiring into the propriety of the amount awarded in the 
lower court in a salvage case, as follows: 

"In The SybU. 4 Wheat 98, 4 L. Ed. 522, Chief Justice MarshaU said: 'It 
Is almost Impossible that different minds contemplating the same subject 
should not form different conclusions as to the amount of salvage to be de- 
creed, and the mode of distribution.' And by the uniform course of decision 
in this court during the period in which it had fuU Jurisdiction to reverse 
decrees in admiralty upon both facts and law, as well as in the judicial 
committee of the privy councU of England, exercising a like Jurisdiction, 
the amount decreed below was never reduced, unless for some violation of 
Just principles, or for clear and palpable mistake or gross overaUowance. 
Hobart v. Drogan, 10 Pet. 108, 119, 9 L. Ed. 363; The Comanche, 8 WaU. 
448, 479, 19 L. Ed. 397; The Neptune, 12 Moore, P. C. 346; The Carrier Dove, 
2 Moore. P. C. (N. S.) 243. Brown & L. 113; The Fusilier, 3 Moore, P. C. (N. 
S.) 51, Brown & L. 341." 

The rule declared has been much pressed on us in argument in 
this case, and it seems to b^ about the only ground upon which the 
libelants can maintain the large award given by the lower court. 
It is further impressed upon us with ingenuity and pertinacity that 
the New Camelia was in dire peril, without much chance of res- 
cue, and that the allowance, although based on the value of the 
New Camelia, is small compared to the value of tiie New Camelia 
and the very valuable lives that .were aboard of her. We are clear, 
however, that the New Camelia was not in great peril; that the 
services rendered by the Claribd were simple towage services, — 
asked for as towage services, received as towage services. And 
we are of opinion that the lower court, in determining the amount 
of salvage to be awarded, ignored some of the important princi- 
cles to be considered in every salvage allowance, and considered 
mainly the value of the New Camelia, and the propriety, if not the 
necessity, of rewarding libelants, who could not be said to have 
volunteered, and who only incidentally rendered slight services in 
salving the New Camelia, so as to encourage future salvors. In our 
opinion, consideration should have been given to the character of the 
services rendered, as well as the value of the salved vessel; and, con- 
sidering all the elements which should enter into the allowance for 
salvage^ we are of opinion that in this case the compensation allowed 



Digitized by 



Google 



THE NEW CAMELIA; B41 

should be mainly on the basis of the towage services actually rendered, 
and any large allowance would be judicial liberality at the expense of 
suffering owners, not in fault, and already burdened by the accident to 
their vessel. A glance at the decree of distribution, as found in the 
record, shows that firemen and cooks, who actually did nothing in de- 
termining whether the service should be rendered, and nothing in 
rendering the same, save following their regular, ordinary daily work, 
are given over thr^ months* extra pay. Their merit consists in 
being present while the tug on which they were employed rendered 
nearly two hours' towage services. We are not unmindful of the 
proposition urged in this and like cases that public policy requires 
generous rewards to be paid to salvors, to encourage and stimulate all 
parties at hand to aid vessels in distress, and in proper cases we have 
given it due effect. But in the instant case it is difficult to see how 
the giving of a large reward to the present libelants, who had so little 
to do with the salvage services rendered to the New Camelia, can be 
justified on grounds of public policy. Salvage services are volunteer 
services. The libelants herein may have been willing, but they were 
not volunteers. Salvage services must be meritorious. The services 
of the Claribel rendered to the New Camelia were meritorious. If 
the libelants had been volunteers on the Claribel to enable her to 
render the services, their services could well be classed as meritorious. 
As, however, they were regularly paid employes on the Claribel, were 
not volunteers, and performed no services beyond their ordinary duty, 
the merit was too remote to justify any considerable reward. The 
salvage law must be construed and applied with regard to the rights 
of property. A vessel that is so unfortunate as to break its shaft, 
lose its propelling power, thus putting its owners to delay and expense, 
ought not to be mulcted with large compensation to alleged rescuers 
who have been minor factors in rendering assistance. The right of 
the individual mariner to participate in the salvage compensation 
earned by his ship has been recognized from an early day, and is based 
on the proposition that in cases of salvage on the high seas, generally 
attended with risks to the salving vessel, individual effort and indi- 
vidual risk, voluntarily rendered and assumed, attend and aid the en- 
terprise. And, notwithstanding the substitution of steam vessels for 
sailing vessels, the consequent changes in the abilities of ships to 
render salvage services and in the duties of mariners, the rule is still 
recognized and generally applied in every salvage case. The rule- 
not a hard and fast rule (see The Key West [C. C] 11 Fed. 911) — now 
generally applied in this circuit is to give two-thirds to the owners, 
and one-third to the master and crew, and among the latter distin- 
guishing in proper cases. With hesitancy, we apply this rule in this 
case. The enlightened owner of the Claribel, for tiie ordinary services 
rendered by his tug to the New Camelia when she was in distress, 
made and makes no claim for salvage. If he were before the court, 
we coulfl see our way dear to reward him for the services he con- 
trolled, and furnished with a suitable bonus in addition to the actual 
value of the services rendered. To make a large allowance to the 
present libelants seems to verge on judicial liberality, and to be an nn- 
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necessary and an uncalled-for hardship imposed on the owners of the 
New Camelia, not authorized by the facts and circumstances of the 
case, and would be based on the distress of the vessel, rather than on 
the services rendered. The distress and peril of the ship is the salv- 
ors' opportunity; but, as we have said above, the salvors' services 
must be volunteer, clear, and meritorious. Taking Mr. Jahncke's evi- 
dence most favorably to the libelants, and, considering that the towing 
of the New Camelia was equal to the towing of tw/) barges, the towage 
services rendered the New Camelia were worth about f 30. If doubled 
to include salvage reward, as is usual in salvage cases where the serv- 
ices are of a low order, the entire salvage services rendered the New 
Camelia would be fully compensated by an allowance of f 60. That is 
the total sum for salvage which we think can be allowed in this case. 
The decree of the district court is reversed, and the cause is remanded, 
with instructions to enter a decree in favor of the libelants, fixing the 
sum of $60 as the total amount of salvage for the New Camelia, and 
awarding one-third thereof to the crew of the Claribel, and distributing 
to the libelants their proportion thereof, based upon their monthly 
wages. 



S. S. WHITE DENTAL MFG. CO. v. DELAWARE INS. CO. OF 
PHILADELPHIA. 

(District Court, E. D. Pennsylvania. December 81, 1900.) 

No. 68, 

HARmB Insurance — Contract— Modipication by Course of Dealing. 

Libelant exported large quantities of dental goods of its manufacture, 
and for more than 30 years carried an open marine cargo policy issued 
by respondent, renewed from time to time, under which It insured all its 
shipments, except where Its consignees had insurance. The policy pro- 
vided that no risk should attach until approved and Indorsed thereon by 
respondent, the premium to be then agreed on; but by a course of dealing 
between the parties, extending over many years, and adopted for mutial 
convenience, owing to the large Increase in libelant's foreign business, no 
indorsements were made on the policy, nor was each risk approved before 
It attached thereunder, but was reported by libelant on receipt of the 
bill of lading on a slip furnished by respondent for the purpose, and re- 
spondent entered on each slip the rate and amount of premium In accorcl- 
ance with a schedule agreed upon between the parties, and at the end of 
each month transcribed the entries thereon into a pass book, which it 
also furnished libelant, and Indorsed Its approval thereon. It resulted 
from this method that respondent usually did not receive notice of a 
shipment until after the vessel had sailed, and frequently not until It had 
reached port; but the risks were treated as covered by the policy from 
the date of shipment. Respondent did not notify libelant of the accepi- 
ance of risks, but it had never rejected a risk because of any objection 
thereto. June 30, 1898, libelant shipped a consignment of goods from 
New York on La Bourgogne, a vessel of a line by which it had fre- 
quently shipped, which vessel was sunk In collision on July 4th. Libelant 
received the bill of lading July 5th, and oo the morning of thaipth, and 
before notice of the loss, sent the usual slip stating such shipment to 
respondent The loss became known before the slip was received by re- 
spondent, and after some delay it rejected the risk. Held, that the course 
of dealing pursued by the parties under the policy for so many years oper- 
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ated to abrogate and supersede Its written provision requiring each risk 
to be approved before It attached, and bound respondent to accept tbe risk 
In controversy, which was within the requirements of the policy In respect 
to the kind of goods, character of the vessel, and port of destination, and 
In all respects similar to others which had uniformly been accepted. 

In Admiralty. Action on policy of marine insurance. 

Jos. 0. Fraley, Henry N. Paul, and Eichard 0. Dale, for libelant 

Edward fi. Sayres and John G. Johnson, for respondent. 

J. B. Mcpherson, District Judge. There is not much dispute con- 
cerning the material facts of this case, and the following findings, 
although taken largely from the argument of libelant's counsel, are, 
therefore, in the main, either admitted or not denied by the respond- 
ent. Where a controversy exists, I have not always been able to 
adopt the libelant's view. 

Facts. 

(1) The S. e. White Dental Manufacturing Company is a Pennsyl- 
vania corporation, engaged, in the manufacture and sale of dental in- 
struments and supplies. Its business was founded by S. S. White, 
in Philadelphia, many years ago, where it has been conducted con- 
tinuously ever since. The Delaware Insurance Company of Philadel- 
phia is also a Pennsylvania corporation, authorized to make marine 
insurance, and having its ofBice in Philadelphia. 

(2) The libelant exports to foreign countries large quantities of 
dental goods of its own manufacture. All such foreign shipments 
(with the exception about to be noted) for over 30 years have been 
insured with the respondent, the insurance having been effected under 
a policy that was in force prior to 1867, and has been continuously 
renewed since that time. The last renewal was on January 1, 1895. 
The only exception from this insurance was the goods of certain cus- 
tomers, who, having their own open policies, instructed the libelant 
not to insure shipments to them; and of this exception the respondent 
had notice. 

(3) The policy referred to was an ordinary marine cargo printed 
form. With some slight variance of phrase in the different renewals, 
it insured the libelant on "goods for account of whom it may con- 
cern per vessel or vessels ^^^/ot usual conveyances, ♦ ♦ ♦ lost 
or not lost, at and from ports or places of loading to ports or places 
of destination." It contained the following written clauses: "No 
risk to attach to the policy until the amount and description of the 
same shall be approved and indorsed thereon by the company, and to 
be valued at the sum so indorsed." "Premiums as may be agreed upon 
at the time of indorsement, and to be settled monthly in cash." 

(4) Libelant's business has increased greatly since the writing of 
the original policy by the respondent. For some time the amount in- 
sured under this policy has regularly exceeded a quarter of a million 
dollars each year, and the number of individual insurances has like- 
wise increased. For example, during the month of July, 1897, seventy- 
one separate shipments were insured, an average of nearly three for 
each working day. 
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(5) libelant's foreign forwarding was done through Healy & Earle, 
shipping brokers, of New York. The name of the vessel by which any 
particular shipment had gone forward was not known to libelant 
until the receipt from Healy & Earle of advices by mail containing the 
bill of lading. These were usually not received until after the vessel 
had left port. All of libelant's forwarding was done by vessels of 
regular lines, concerning whose seaworthiness no question was likely 
to arise. So far as appears, no risk reported by the libelant had ever 
required consideration, or been referred to one of the executive oflS- 
cers of the respondent. 

(6) With the increasing volume of business transacted under this 
policy, and perhaps in recognition of the changed requirements of the 
business, there were established the following departures from what 
was no doubt originally contemplated when the written clauses of 
the policy were framed, over 30 years before: 

(a) Instead of providing a place on the policy itself for indorse- 
ments, the respondent printed blank books (called '^pass books") 
bearing on the cover in gilt letters: 

•The S. S. White Dental Manufacturing CJo. 

•*Open Policy with 

The Delaware Ins. Go. of Philadelphia." 

These pass books were ruled into columns headed as follows: 
'T)ate," '^ame of Vessel," ^Tlace of Shipment," "Place of Destina- 
tion," 'T)escription of Goods and for Whose Account Insured," 
**Amount to be Insured," "Rate of Premium," "Amount of Premium," 
'T>ate of Approval," "Signature." At first the policy was folded, and 
pasted opposite the inside of the front cover of the current pass book; 
and, a few pages further on, the following indorsement was printed: 
*1t is hereby agreed that all approved indorsements on this book are 

to apply in all respects to policy No. the same as if indorsed 

on said policy, and not otherwise." Afterwards the policy was left 
pasted in one of the old books filled with indorsements, and new pass 
books were issued without any policy being attached thereto. 

(b) Instead of premiums "as may be agreed upon at the time of in- 
dorsement," the parties specially agreed by written schedules upon 
certain fixed rates to all points to which libelant made shipments. 
The last of such agreements is embodied in a letter from the respond- 
ent, dated November 8, 1897. Inter alia, this fixed the rates to Euro- 
pean ports at one-fourth, net. 

(c) Instead of requiring libelant to fill in a description in the first 
column of the pass book for each risk to be insured, and then imme- 
diately to bring the book to the insurance office for indorsement of 
the premium and approval, the respondent furnished the libelant with 
blank insurance orders (called in the record "slips"), made up into 
pads. The blank form of the slip is as follows: 

Philadelphia, , 18— w 

The Delaware Insurance Company of Philadelphia 

Insure, under open policy No. , $ ^ on ^ valued at $ ^ 

per , at and from -^— to , 

? at %, $ . 
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(d) libelant conld not, and did not attempt to, fill out these sligs 
until after receipt of information from New York which enabled it 
to fill in the name of the vessel. The slips, thus filled in, were sent 
to the respondent at intervals, often in batches of a half dozen or 
more, and usually through the mail. By the time these slips reached 
the respondent, the vessels containing the shipments reported had 
usually been at sea some days. Not infrequently the vessel had 
arrived at its destination, and this arrival had been published in the 
shipping news of the New York Herald before the dips reached the 
respondent Premium was charged by the respondent and paid by 
libelant on almost aU risks at the full stipulated rate, irrespective 
either of the diminution of the premium at the time of the report 
to the respondent by reason of the vessel having sailed some days 
previously, or of the expiration of the risk by reason of the vessel 
having previously arrived at its port of destination. On two occa- 
sions, — one in 1886 and one in 1888, — ^when the respondent learned 
that it had been requested to insure after the ship had actually ar- 
rived, it notified the libelant of this fact, and refused to charge any 
premium. 

(e) Instead of immediately entering in the pass books the amount 
and the description of each risk notified to the respondent as given 
in the slips, and filling in the columns for the rate and amount of 
premium, the marine clerk of the respondent to whom the approval 
of its marine risks was usually intrusted indorsed on each slip, when 
it was received from libelant, the rate and amount of premium in ac- 
cordance with the stipulated rate, and laid the slip inside a box on 
his desk.' 

(f) Instead of indorsing approval of the risks on the pass book, the 
respondent regularly omitted making any indorsement for several 
weeks at a time. Both the respondent and the libelant used the pass 
book rather as a bill than as a policy. 

At the end of each month, or perhaps- a week or two later, the 
respondent sent to the libelant's office to obtain the pass book. The 
marine clerk of the respondent then transcribed in the pass book from 
the slips in his possession the amount, description, and premium for 
all of the risks contained on the slips that had been received during 
the preceding weeks. This transcription occupied the first eight of 
the columns of the pass book. The column headed **Date of Ap- 
proval" was then filled in by an assumed date, and the signature 
column was signed once on each page by the marine clerk, with a 
bracket to indicate that the signature applied to all the risks on the 
page. 

The marine clerk always made these assumed dates of approval cor- 
respond to the dates of the respective slips. His alternate clerk dated 
the approval according to the actual date of entry in the book. Upon 
payment, the premium column was receipted by the respondent, the 
book was returned to the libelant, and was not sent for until the enfl 
of the next month. 

(g) For at least the past 10 years the libelant, under this changed 
system of business, reported to the respondent on slips every foreign 
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shipment sent by them, except the shipments to such castomers as 
carried their own insurance. The respondent charged and received 
full premium on nearly all these risks, whether reported before oi 
after the arrival of the vessel. There is no evidence that any risk 
reported by the libelant had ever been objected to. 

(h) No notice of the acceptance or approval of any of the risks re- 
ported upon the slips that were thus sent by the libelant to the re- 
spondent was ever given to the libelant, but, if any risk had been 
disapproved, notice of disapproval would have been given at once to 
the libelant. 

(7) In addition to the above course of dealing, which was fuUy 
known to both parties, the following course of business was adopted 
by the respondent concerning these risks, the facts of which were not 
known by the libelant: 

(a) In July, 1895, the respondent entered into a contract of rein- 
surance with the British & Foreign Marine Insurance Company. By 
this contract, for a consideration equal to the net cash premiums re- 
ceived by the Delaware Company, less a bonus of 5 i)er cent., the 
reinsuring company took upon themselves "all risks accepted by the 
Delaware Insurance Company of Philadelphia at their Philadelphia 
office on merchandise •^Vo' cargoes only." The policy contained this 
clause: 'Warranted by the reinsuring company that all risks at- 
taching hereunder are to be reported to Mather & Company, attorneys 
for this company, as soon as known to the reinsured." From time 
to time the respondent filled out printed returns to Mather & Co., 
agents for the reinsuring company, these returns consisting of a tran- 
script of the entries upon the slips. It was the duty of the marine 
clerk of respondent to make this transcription from the slips to the 
return sheets for the reinsuring company, and upon making the en- 
tries upon the return sheets the clerk placed a tick mark in the upper 
left-hand corner of each slip thus transcribed. Since the existence of 
the contract of reinsurance the respondent has given less attention 
to its marine insurance business. It ceased to have a special secre- 
tary in charge of this branch, and left the matter largely to the ma- 
rine clerk and his alternate. 

(b) The respondent also had a large office book, ruled into columnq, 
called the "Open Policy Book." This was a ledger for the transcrip- 
tion of the risks reported to them under the open policies that had been 
issued to their customers. 

For at least several years past the risks reported by the libelant 
(being all described, with computation of premium, upon the slips) 
were not transcribed or entered up in the open policy book as tiie 
slips were received, nor until several days later, as might be con- 
venient. Often no entry of the risks reported by the libelant was 
made in the open policy book until the end of the month, when this 
book was written up in the same manner as the pass book was writ- 
ten up. 

(8) On June 30, 1898, the libelant shipped certain dental goods be- 
longing to it, of the asserted value of f 17,108.42, on the steamship 
La Bourgogne, then lying in the port of New York, and bound for 
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Havre, Prance. On the morning of July 4th the steamship was sunk 
with her whole cargo, and became a total loss by perils of the sea, 
off the Banks of Newfoundland, in the Atlantic Ocean. The news of 
the disaster was not known in Philadelphia until shortly before noon 
on July 6th. La Bouigogne was one of the regular steamers of the 
French Transatlantic line sailing from New York every Saturday. 
Libelant's shipments were often forwarded by this line. 

(9) Libelant's agents, Healy & Earle, who attended to this ship- 
ment, forwarded the bill of lading to libelant's office in Philadelphia 
by mail on July Ist; but, July 2d being a half holiday, July 3d being 
Sunday, and July 4th a legal holiday, the letter of Healy & Earle and 
the bill of lading were not received at libelant's Philadelphia office 
until Tuesday, the 5th day of July. On the morning of July 6th the 
clerk of libelant, whose duty it was, proceeded to fill out slips in order 
to report to the respondent all shipments which had been communi- 
cated to the libelantf but had not been previously reported. He be- 
gan his work shortly after 10 o'clock, and in about a quarter of an 
hour had filled up eight of these slips, one of them relating to the 
shipment by La Bourgogne. A copy of this slip is as follows: 

Philadelphia, 7/0, 189a 
The Delaware Insurance Company of PhUadelphla 

Insure, under open policy No. , $17,108, on Mdse., valued at $ , 

per S. S. La Bourgogne, at and from New York to Le Havre, France; thence 
R. R. to Zurich, Switzerland. 

% net a/c J. M. Ravel 

I , at % ^.77. The S. S. W. D. M. Co. 

This slip was filled in by him, and signed with the name of the 
libelant, in the regular course of business, in ignorance of the disaster 
to the steamship, and a short time before the news had reached the 
oflSce either of libelant or respondent. After eight slips were filled, 
he placed them on the desk of another clerk for mailing. They were 
forwarded by mail that morning, and reached the office of t^e re- 
spondent about 2 o'clock. The news of the disaster had been learned 
by the respondent about 12 o'clock that morning. 

The envelope containing the eight slips from libelant was opened at 
respondent's office by the vice president, who, after reading them, 
handed them to the marine clerk, who thereupon took the slips, and 
inserted in each of them the rate and the premium, charged in the 
usual way in the place provided for this entry. Ordinarily, the marine 
clerk had full power to accept or decline, marine risks. It was .his 
custom to consult with one of the executive officers concerning risks 
that he considered doubtful. 

(10) Shortly afterwards he had a talk with the vice president of the 
respondent about this risk, and upon his advice went over to see 
Mather & Co., the agents of the reinsurers, whose office was across 
the street. They advised rejection of the risk. Later in the after- 
noon, after consulting with the vice president, the marine clerk filled 
out the report of accepted risks to the reinsuring company that is 
printed on pages 50 and 51 of the notes of testimony. This report 
or return included all of libelant's risks that had been reported to 
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respondent during the last seven days, and the Arst line of entry 
related to the libelant's shipment on La Bourgogne, on the slip for 
which he made the customary tick mark in the upper left-hand cor- 
ner. This return reached Mather & Co. the next day. They imme- 
diately sent it back to the respondent, who crossed out the first line 
of entry, and returned it to Mather & Co. in this condition. Mather & 
Co. again declined to receive the paper, and a return was finally made 
on which the shipment in question did not in any way appear. 

(11) To a clerk of libelant, who called at the oflSce of the respond- 
ent about 2 o'clock on the afternoon of July 6th, to inquire whether 
the slip had been duly received, the marine clerk stated that he would 
telephone that afternoon stating the position of the respondent in the 
matter. Although the vice president was at the office all afternoon, 
no message was sent. The next day the president of the respondent 
wrote, refusing to admit liability for the loss. 

(12) Due proofs of loss were furnished to the respondent by libelant, 
and claim was made for the value of the goods, but payment has been 
refused by the respondent. 

(13) Since December 1, 1894, another policy, called the "in-bound 
policy," was also in force between libelant and respondent. It ap- 
plied only to platinum ore, of which libelant imports large quantities. 
It was limited to imports from European ports, and, being free from 
particular average, the rate was one-fifth of 1 per cent, instead of one- 
fourth, as in the outward-bound policy. It was pasted in a pass book 
similar to those relating to the outward-bound policy, and bore the 
inscription: 

^he S. S. White Dental Manufacturing Ca 

"Foreign Open Policy with 

The Delaware Ins. Go. of Phllada.'* 

This policy contained the following clauses: 

'*To apply to and cover each and every shipment for account of S. S. White 
Dental Mfg. Co." 

"Notice of each shipment to be given to the Delaware Ins. Co. of PhUada, 
as soon as In receipt of blU of lading or other advice of shipment*' 

The course of dealing and reporting under this policy was identical 
with that adopted under the policy in suit. Insurances under it were 
reported to Mather & Co. on the same slip aa risks reported under 
the policy in suit. 

The foregoing facts raise the question, whether the parties had so 
changed the original contract of insurance upon outward-bound goods 
that the merchandise in question was protected by the policy, not- 
withstanding the fact that there had been no formal approval and 
indorsement of the risk, as the letter of the contract provides. I think 
that no weight is to be given to the circumstance that, a few months 
before the date when the last renewal of the outward-bound policy 
was made, a policy upon inward-bound goods was also issued that 
contained a different provision concerning the time when the risk 
should begin. If the outward-bound policy of January 1, 1895, had 
been the first contract between the parties upon goods leaving this 
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country, there would be much force in the argument that the two 
contracts were intended to be of different scope, and that the parties 
had chosen apt words to express the difference. But when it is con- 
sidered that the outward-bound policy of January 1, 1895, was not 
the first contract concerning this class of risks, but was the last con- 
tract of a series extending over many years, and that the terms of 
the last policy are essentially the same as the terms contained in the 
preceding policies of the series, the conclusion is, to my mind, in- 
evitable that the policy of January 1, 1895, was not intended to make 
an abrupt break in the course of dealing between the parties, but 
was merely intended to continue their relations in the same manner, 
and to the same extent, as had theretofore been established by a long 
and unbroken custom. 

It cannot be denied, I think, that the parties to a written contract 
may set aside any one or more of its terms, and may thereafter deal 
with each other as if such terms no longer existed. Being competent 
to make one contract, they are competent to make another, different 
from the first; and, if the existence of the second contract is estab- 
lished by sufficient evidence, the fij^st must give way. It cannot be 
doubted that by a written agreement the parties to the present suit 
might have nullified the provision for the need of a particular kind 
of acceptance of each risk, and might have thus agreed that every 
shipment by a seaworthy vessel would be accepted upon notice, the 
risk to begin from the day of sailing; and I think it is equally clear 
that the parties to the contract might so act that no other inference 
than such a change in the agreement can be properly drawn. Change 
by the concurrent acts of the parties to a contract is very different 
from an attempt by one party to change a term by setting up an in- 
consistent parol agreement that is denied by the other party. A 
familiar rule of evidence forbids success to such an attempt; but the 
rule does not apply if both parties agree that a particular course of 
dealing has been followed for years, and where such dealing has been 
wholly inconsistent with a certain provision of the written contract. 
After such a provision has been disregarded, and a new term has been 
put into the agreement by the long-continued and deliberate acts of 
the parties, it would be most inequitable to permit one of the parties, 
as the respondent now asks to be permitted, suddenly to recur to the 
superseded provision, and insist upon its present validity. No pre- 
vious notice of an intention to change the established method of trans- 
acting the business was given, and it is certain that no attempt would 
now be made to change it if the respondent was not to be advantaged 
thereby. 

In my opinion, this is the whole case. For many years, with one or 
two exceptions, the respondent has treated the libelant's outward- 
bound shipments of which the respondent had notice as covered by the 
policy, not merely from the time when notice was received, but from 
the time when the voyage began. Premiums to a large amount have 
been paid and received upon this understanding, and, as long as no 
losses occurred, the respondent was content that the practice should 
continue; but, as soon as a loss of significant size happens, then for 
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the first time the disregarded provision is appealed to that requires 
an acceptance of each particular risk before the respondent's liability 
shall attach. I cannot believe that this appeal should be sustained. 
In my opinion, the respondent was bound by its course of dealing 
to accept the risk in controversy. The risk was precisely the. same 
as in hundreds of other instances that had been accepted without 
question. The goods were like those that had been previously 
shipped; the vessel was a first-class ocean steamship; the ports of de- 
parture and arrival were within the policy; the rate of premium was 
agreed upon; and nothing remained to be done except notice to the 
respondent, and the formal acceptance that had never yet been with- 
held. As it seems to me, the libelant had acquired a right to rely 
upon the respondent's acceptance of every such risk as this, and the 
respondent had disabled itself from refusal. It could not suddenly 
depart from the unbroken custom that had been so long established, 
without previous notice of its intention so to do. 
My conclusion is, to use the words of libelant's counsel: 

"The written policy was not, at the time of this loss, the actual contract 
between the parties. The real contract, as is evidenced by a course of dealing 
established for many years, did not require acceptance, fixing of premiums, 
and indorsement of each special risk as a condition precedent to insurance, 
but was similar to an ordinary open policy, by which all of libelant's fore]^ 
shipments of the class subject to insurance were insured at a fixed rate, 
subject to the requirement that such shipments should be reported to the 
Insurance company in the regular coiu*se of business for subsequent indorse- 
ment on the pass book, and computation and collection of the premiums due 
thereon. In other words, premiums had been agreed upon, acceptance was 
waived, and indorsement had become a condition subsequent." 

It was also argued that, even if acceptance were necessary, the 
risk had actually been approved, and had been notified to the reinsurer 
for protection under the policy of reinsurance. I express no opinion 
upon this point, however, inasmuch as the decision of the other ques- 
tion establishes in this court the respondent's liability. But, if this 
decision should be wrong, it will then be worth considering whether 
the respondent may not have gone too far in the attempt to occupy 
an inconsistent position in seeking, upon the one hand, to reinsure a 
risk as if it had been accepted, while, upon the other hand, accept- 
ance of the risk was being denied. 

In my opinion, the libelant is entitled to recover the value of the 
goods shipped upon La Bourgogne, and, if the parties cannot agree 
upon the amount of the decree, a commissioner will be appointed* 
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THE ELLA ANDREWS. 

(Circuit Court of Appeals, Flf th Circuit December 18, 1900.) 

No. 966. 

L OoLLTsroiT— Nbgligent Navigation— Lbavtwg Wharf iw Fog. 

• The mere fact that a tug left her landing opposite New OrleaAs to 
ci'oss the river with a heavy tow during a fog did not constitute negligence 
which would render her In fault for a collision, where she observed the 
rules as to speed and signals, and took all proper precautions. 

2. Same— Bteam Vessels— Navigation in Fog. 

A tug left her landing opposite New Orleans during a fog to cross the 
river with a tow laden with coal and a coal palace for loading the coal 
on a steamship. She obseryed the proper rules as to speed and signals. 
Almost immediately afterwards a second tug left an adjoining landing ^ 
with a lighter tow, intending to take a course following the first tug, but 
she in fact took one which brought her across the course of the first tug, 
and came In collision with and sunk the coal boat being towed by the lat- 
ter. She failed to give the' proper signals on leaving the landing, and, on 
danger of collision becoming Imminent, increased her speed, while the 
first tug stopped and reversed. Held, that the second tug was solely In 
fault for the collision, regardless of whether her failing to reverse was a 
fault under the circumstances. 

Appeal from the District Oourt of the United States for the Eastern 
District of Louisiana. 

The present action is for the recovery of damages resulting from a collision 
which occurred In the port of New Orleans on the morning of February 6. 
1889. The facts as alleged In the libel are as follows: "Shortly after seven 
o'clock on that morning the tug Maud Wilmot left the coal landing of libel- 
ants on the Algiers or right bank of the Mississippi river with a tow consisting 
of a coal boat laden with 7,702 barrels of Pittsburg coal and a coal palace. 
Both the coal boat and coal palace were made secure on the starboard side of 
the tug. The tug Maud Wilmot blew one long whistle, and started with said 
tow from said landing out into the river, quartering up the same and across 
the same, In order to avoid the swift downward current to get into the so- 
called eddy or up-stream current that reaches for a considerable distance from 
the New Orleans or left bank of the Mississippi river, in order to proceed 
with her tow up the river to the foot of Jackson street, where the steamship 
was lying which libelants were to coal. The Maud Wilmot started with said 
tow from the coal landing of libelants, which adjoins the coal landing of W. 
G. Coylo & Co., on the said Algiers side of the river, opposite the city of 
New Orleans. The tug Maud Wilmot, on leaving her landing, blew one long 
whistle. At the time the weather was moderately clear, atid the tugs Maud 
Wilmot and Ella Andrews In plain sight of each other, but soon after a fog 
of considerable density shut In. The tug Maud Wilmot, with said tow, there- 
fore proceeded with caution, at half speed, sounding the regular fog Whistles. 
When the tug Maud Wilmot was well out In the river, say from two hundred 
and fifty to three hundred feet from the shore, and nearly opposite the landing 
of libelants, those on board heard one short whistle blown by the steam tug 
Ella Andrews, then at or near W. G. Ooyle & Co.'s coal landing. That at once 
the Maud Wilmot blew one long whistle, and continued to blow the customary 
fog signals. That very shortly thereafter the lookout on top of the palace 
mentioned called out that the * Ella Andrews was closing upon them, and 
thereupon and at once the engines of the Maud Wilmot were reversed at 
full speed, and the proper signals blown, and. every effort made to avoid the 
threatened collision. That, Instead of responding, the Ella Andrews rang 
one bell and blew two blasts of her boiler whistle as a signal for full speed 
ahead, and did come ahead at full speed, and Immediately thereafter the 



Digitized by 



Google 



652 105 FEDERAL. RBPORTBR. 

Ella Andrews atmck with great violence, and collided with the coal boat 
and with the palace, tearing off the starboard plank side of said barge, cans- 
Ing same to fill with water, and, with the Pittsburg coal laden thereon, to 
slnlc, and become a total loss, and injuring the palace to the extent of seventy- 
five dollars." The Ella Andrews pursued her course without stopping to as- 
certain the injuries or to render assistance. The libel then charges that the 
Ella Andrews was out of her proper place in the river, and did not give the 
proper signal on leaving her landing; that she did not blow the fog signalB 
as required by law; that she did not properly answer the signals or the 
Maud Wilmot; that the Ella Andrews, in giving the signal for and going 
ahead at full speed towards the starboard side of the Maud Wilmot and 
tow, instead of going to her port side, as she was In duty bound to do, and 
in persisting to cross and crossing the bow of the Maud Wilmot and tow, 
was guilty of culpable negligence, and disregard of the law and of the rules 
and regulations for navigating the waters of the Mississippi river; and that 
during all the time the MaiTd Wilmot was without fault, and was navigated 
strictly in compliance with law and the rules and regulations in such cases 
made and provided. Libelants claim that the steam tug ElUi Andrews is 
liable to them for the loss and damage suffered by them, to wit, the value 
of the coal boat (named and styled "S. S. Crump, 1550"), $75; of Pittsburg 
coal laden thereon, $1,600.40: and the damages to said palace, $75. 

The respondents' answer denies that on the morning of February 6, 1890, 
shortly after 7 o'clock, the time libelants allege the steam tug Maud Wilmot 
started with her tow from the coal landing of libelants, the weather was 
moderately clear, and the tugs Maud Wilmot and Ella Andrews in plain sight 
of each other, and that, soon after, a fog of considerable density shut in; 
but alleges specially that on the morning of February 6, 1899, at and before 
6 o'clock on that morning, a dense fog had already shut in, and that said fog 
existed continuously from before 6 o'clock, and that at no time (m said morn- 
ing prior to the collision hereafter referred to were the tugs Maud Wilmot 
and Ella Andrews In plain sight of each other. The respondents deny that 
the Maud Wilmot proceeded with caution, at half speed, sounding the regular 
fog signals, as alleged in said libel, and that the tug Maud Wilmot was out in 
the river from 250 to 350 feet from the shore, and opposite the landing of the 
libelants, on the momhig of February 0, 1899, when one short whistle was 
blown by the steam tug Ella Andrews, then at or still near W. G. Coyle ft 
Co.'s coal landing, as alleged in said libel. The respondents allege that the 
steam tug Ella Andrews left the coal binding of W. O. Goyle & Go. shortly 
.after 7 o'clock on the morning of February 6, 1899, having in tow on her 
port Bide a small coal flat; that on leaving said landing she blew one long 
whistle; that she immediately thereafter heard a fog whistle blown by the 
Maud Wilmot: that the Ella Andrews then responded by blowing the usual 
fog whistle, and immediately thereafter another fog whistle was blown by the 
Maud Wilmot, and that at that time the Ella Andrews. was opposite the coal 
landing of W. G. Coyle & Co., about 100 to 150 feet from said landing, and 
was steering a southwesterly course up and across the river from the Algiers 
shore towards New Orleans, when the heavily laden coal boat which the Maud 
Wilmot had in tow crashed into and collide!d with the tug Ella Andrews; that 
the said collision occurred about half a minute after the tug Ella Andrews had 
left the coal landing of W. G. Coyle & Co. The respondents' answer further 
alleges that every effort was made by the tug Ella Andrews to prevent and 
avoid the collision without success; that the proper bells were rung by the 
tug Ella Andrews, her helm ported, but that the coal boat which the tug 
Maud Wilmot had In tow ran into, collided with, and struck the steam tug 
Ella Andrews on her starboard side, abaft of amidship, with great force and 
violence, knocking down one of the doors on said steam tug Ella Andrews, 
upsetting the kitchen utensils, chairs, lamps, oil, etc., leaving a part of her 
upper planking upon the deck of the steam tug Ella Andrews; and charges 
that said collision was caused and occasioned solely through the culpable neg- 
ligence and fault of those in charge of the steam tug Maud Wilmot, and not 
through any fault or negligence of those In charge of the steam tug Ella An- 
drews. The respondents deny that the Maud WUinot blew a long whistle 
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just prior to the collision, or that any signals except fog signals were blown> 
and deny that the Maird Wilmot made every effort to avoid the collision; that 
the Ella Andrews was on a conrse quartering down the river tending towards 
the New Orleans, or' left, bank, but avers that at the time the steam tug 
Ella Andrews was in the act of leaving the coal landing of W. G. Goyle & Co., 
so as to take a course across and up the river with the coal flat which she had 
in tow, and which she intended towing and did tow to the steamboat landing 
on the left bank of the river. The respondents allege that the tug Maud Wil- 
mot was guilty of culpable negligence, and was in fault in leaving the coal 
landing of libelants with a heavy tow in a dense fog, which had existed con* 
tlnuously for several hours prior to her leaving said landing, and which con- 
tinued to exist for several hours thereafter; that, in consequence of said fog, 
at no time (m that morning were the tugs Maud Wilmot and Ella Andrews in 
sight of each other; that the Maud WlUnot left her landing without giving 
the proper signals; that she did not blow the fog signals thereafter as required 
by law; that she was out of her place in the river, being in an eddy which 
runs close to the coal landing of libelants and W. Q. Coyle & Ck>. on the 
Algiers shore, and which eddy, running at the rate of three to four miles 
an hour, accelerated to that extent the speed of the Maud Wilmot at the time 
of the collision, and that. If the Maud Wilmot had been in her proper place 
out in the river, the collision would have been avoided; that the collision oc- 
curred through the fault and negligence of those in charge of the Maud Wil- 
mot, and their utter disregard of the law and of the rules and regulations for 
navigating the waters of the Mississippi river, and that said Maud Wilmot 
took no steps to avoid said collision. 

From a decree condemning the Ella Andrews this appeal is prosecuted, and 
the following are the errors assigned: '*(!) That the court was in error in find- 
ing the tug Ella Andrews to be at fault, and condemning claimant, William 
H. Crump, and William G. Coyle, surety on the release bond, in solido to pay 
to libelants damages as claimed in the libel filed herein. (2) That on the 
morning of February 6, 1899, the date when the collision occurred, referred to 
in the libel and answer, a dense, thick, heavy, and unusual fog prevailed; that 
it existed continuously for some time prior to the collision, and existed con- 
tinuously for some time afterwards; that it was not only a dense and continu- 
ous fog, but was general, prevailing or existing on both sides of the river and 
in the middle of the river; that such was the condition of the weather at the 
date of the collision; that libelants' tug, the Maud Wilmot, left her landing 
first, led the way into the obscurity of the fog, and libelants, having thus vol- 
untarily encountered the hazards of the navigation, should bear the loss sus- 
tained, and that the court erred in holding otherwise. (3) That the law re- 
quires in a collision case that the libelants must show the alleged negligence 
by a fair preponderance of evidence, which we respectfciUy submit does not 
exist in the instant case, and the court erred in not dismissing the libel. (4) 
That libelants' loss was occasioned by and resulted directly from the utter 
disregard which libelants and their tug the Maud Wilmot had for the safety 
of the property which she had in tow on the morning of the collision, Febru- 
ary 6, 1809. That the court erred In not holding libelants guilty of gross and 
culpable negligence and fault in permitting, and ordering their tug to proceed 
on that morning with a heavy tow consisting of a coal boat laden with over 
7,000 barrels of coal and a coal pahice, in a dense, thick, continuous, and un- 
interrupted fog, and a decree shocdd have been rendered herein dismissing 
the libel. (5) The rules of navigation are intended solely for the prevention 
of collisions; that when the observance of a certain rule in a particular case 
would not have prevented a collision, the nonobservance of such rule becomes 
immaterial; that the law is settled that, after two vessels have approached 
each other so near that a collision has become inevitable or imminent, the 
master of either may. In the exercise of a sound Judgment, put his engines at 
full speed with a possibility of escaping contact or of easing the blow. (6) 
That there is error in the decree of this honorable court In not dismissing the 
libel filed herein, the collision not being attributed to any fault or negligence 
of the tug Ella Andrews. (7) That in the instant case the tug Ella Andrews 
was not equally in fault with the tug Maud Wilmot in running in a thick, 



Digitized by 



Google 



654 105 FBDERAL REPORTBR. 

dense fog. She was a more powerful tug than the Maud Wilmot, and had a 
very light tow, — light coal flat containing only about 700 barrels of coal,— and 
the case Is not one even, under the law, where damages should be apportioned 
or divided. (8) That the court erred in not finding the tug Maod Wilmot solely 
in fault for having proceeded with her heavy tow on the morning of the colli- 
sion, and should have rendered a decree dismissing the libel. (9) That the 
decree herein is otherwise contrary to the law and the evidence.'* 

Horace E. Upton, for appellant 

Ghas. S. Rice and B. B. Montgomery, for appellee. 

Before PABDEE, McCOBMIOK, and SBOSLBY, Circuit Judges. 

PABDEE, Circuit Judge (after stating the facts). The coal yard of 
Wilmot & Co. is on the Algiers bank of Sbie Mississippi river, and occu- 
pies a space on the river front of about 400 feet. The coal yard of 
Coyle & Co. is just above and adjoining. On the morning of the 6th 
of February, 1899, at about 7 o'clock, the tug Maud Wilmot, with a 
coal boat containing about 8,000 barrels of coal and a coal palace, 
which is an elevated floating structure used in transferring coal from 
coal boats, started out from the Wilmot yard. The coal boat was 
fastened on the starboard side of the tug, and the coal palace was on 
the starboard side of the coal boat, but, being much shorter, was 
fastened well astern. The destination was a landing up the river on 
the New Orleans side, and the course taken by the tug was up and 
quartering across the river; compass course, S. W. -J W* Just after 
the tug Maud Wilmot, with her tow, left the Wilmot yard, the tug 
Ella Andrews, with a coal barge in tow on her port side, left the 
Coyle yard for her destination on the New Orleans side about five 
blocks down the river. The master of the tug Ella Andrews testifies 
that his course was a southwesterly course, that would take him 
quartering up the river a little. Very shortly after the Ella Andrews 
left her landing the starboard side of the Ella Andrews collided with 
the starboard bow of the coal boat in tow of the Maud Wilmot, in- 
flicting some little damage to the Ella Andrews, sinking the coal boat, 
and inflicting some slight damage to the coal palace of the same tow. 
This collision occurred within a short distance of the Algiers shore, 
not over 300 or 400 feet out in the river. At the time of tiie collision 
the Maud Wilmot, with her tow, was headed up the river, and nearly 
straight. It follows that the Ella Andrews and her tow which collided 
with the starboard bow of the coal boat must have been headed down 
the river. It thus seems that, immediately after the Wilmot left her 
landing, the Ella Andrews rounded out from the landing just above, 
ah«ad, and in front of the Maud Wilmot, each tug heading across, 
quartering the river, towards its destination; the Maud Wilmot up 
and the Ella Andrews down the river. The weather was foggy, — in 
the main, densely foggy; but, to reconcile the evidence of all the wit- 
nesses, there must have been occasional lifts or rifts in the fog. There 
is no doubt that between 6 and 7 o'clock that same morning the Maud 
Wilmot had made a successful tow to the New Orleans side of the 
river, and from the evidence of the captain and other witnesses the 
fog must have been more dense in some places than others; was shift- 
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ing in density, and sometimes lifted on the New Orleans side and re- 
maining thick on the Algiers side, and vice versa. The master of the 
Wihnot testifies that when he left the landing he could see the Ella 
Andrews above at her landing a distance of 200 or 300 feet, and he 
testifies that before he started and from thenceforward he gave all the 
signals required by the rules of navigation and the circumstances of 
the case. It is by no means clear, under the evidence, that the Ella 
Andrews, before leaving the landing, gave the necessary signal re- 
quired by the rules of navigation under such circumstances. The evi- 
dence is conflicting as to whether she gave a short whistle, or "toot," 
or a long whistle, required by the rule. After leaving the landing, she 
probably did give all the fog signals. When the close proximi^ of 
the two boats was discovered, the master of the Maud Wilmot gave the 
required signal to pass to the starboard. The evidence does not show 
that this signal was answered by the Ella Andrews. Immediately 
thereafter the Ella Andrews came in sight, and the master of the 
Maud Wilmot followed the rules, reversed his engines, and backed 
his tug at full speed. At this juncture the master of the Ella An- 
drews, instead of stopping and backing his tug, proceeded full speed 
ahead. It is proper to say in regard to this that the master of the 
Ella Andrews testifies as follows: ^*The only course that I pursued, 
knowing we had headway on our boat, I ordered full speed ahead, 
and kept on trying to clear the tow. That was my only hopes of avoid- 
ing a collision, stopping and backing would have done no good at 
all, sir; not in the position that we were in.*' Considering that at the 
time the Ella Andrews and her tow, instead of being headed up stream 
quartering across the river, as the master supposed, was really headed 
down stream under steerageway, and moving with the additional 
force of the current, and tiiat it would have been very difficult, if 
not impossible, to have stopped the headway of the Ella Andrews in 
time, there may have been a chance that by driving ahead the bow of 
the towboat would have been passed in safety. In fact, as the col- 
lision occurred, it was with the outside bow of the towboat and the 
side of the Ella Andrews amidship. A little quicker action and more 
headway might have averted the collision. If this were the only fault 
chargeable to the Ella Andrews, it might be considered a fault in ex- 
tremis, not directly causing the collision, and the Ella Andrews ex- 
onerated. In the record is a large mass of evidence, direct, indirect, 
and more or less expert. From the careful examination we have given 
it, we find that the preponderance is in accord with the finding of the 
lower court that the Maud Wilmot was not in fault, and that the Ella 
Andrews was in fault. The only fault charged agaipst the Maud 
Wilmot is that she proceeded with a heavy tow, consisting of a coal 
boat laden with over 7,000 barrels of coal, and a coal palace, **in a 
dense, thick, continuous, and uninterrupted fog,'' and thus voluntarily 
encountered the hazard of being run down. We do not find from the 
evidence that the fog was "dense, thick, continuous, and uninterrupt- 
ed," but, if it were, we are unable to hold that the Maud Wilmot had 
not the right to proceed about her business, observing the rules of navi- 
gation, and otherwise taking all precautions for the safety of other 
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vessels as well as her own. The Ella Andrews, immediately following 
the Maud Wilmot, ran out into the same fog, rounding out just ahead 
of the Maud Wilmot, and did not observe the rules of navigation, or 
take the precautions necessary and proper for the safety of other ves- 
sels. The Ella Andrews was in fault in so soon following the Maud 
Wilmot after she left the landing; in not giving the signals required 
by the rules before she left the kinding; because her master did not 
know, as he should have known by his compasses, that he was not 
pursuing the course which he says he intended, and which would have 
followed the Maud Wilmot, instead of headiog her off; and in fault 
(perhapi^ minor) in not reversing his engines and backing as soon as he 
found he was approaching dangerously close to the Maud Wilmot and 
her tow. 

The first assignment of error is too general to merit attention. The 
second assignment of error is not well taken, because, if the facts 
averred are true, the proposition that, because the Maud Wilmot left 
her landing first, the Ella Andrews might disregard all rules, and run 
her down without responsibility, is decidedly unsound. The third as- 
signment of error, relating to the preponderance of evidence, has been 
disposed of, as well as the fourth, which questioned the right of the 
Maud Wilmot to commence her voyage in a fog with a tow of 7,000 
barrels of coal. To the fifth assignment of error we agree thus far: 
that the rules of navigation are intended for the prevention of col- 
lisions, and that, when the observance of a certain rule in a particular 
case would not have prevented a collision, the nonobservance of a set 
rule becomes inmfiaterial, provided the vessel is otherwise without 
fault. As noticed above, if the only fault of the Ella Andrews had 
been in not reversing her engines and backing when approaching the 
Maud Wilmot, we might have excused her master from responsibility 
for the collision. The sixth assignment of error is general. The 
seventh and eighth, to the effect that the Ella Andrews was not equally 
in fault with the Maud Wilmot, are not well taken. The ninth assign- 
ment of error is general. On the whole case, we are of opinion that 
no reversible error is to be found, and that the decree of the district 
court should be, and it is, affirmed. 
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McKOWN V. KANSAS & T. COAL CO. 
(Circuit Court, W. D. Arkansas, Ft Smith Division. January 3, 1901.) 

1. Removal of Causes— Amount ik Controverbt— Counterclaim. 

Sand. & H. Dig. Ark. §§ 5722, 5723, authorize, but do not require, a de- 
fendant to plead a counterclaim as a defense. Act March 8, 1887 (24 Stat. 
652), as amended by Act Aug. 13. 1888 (25 Stat. 433), §§ 1, 2. provides that 
civil actions involving more than $2,000, exclusive of interest and costs, 
between citizens of different states, may be removed from the state courts 
to the United States circuit court Held, that an action for $2,000 in the 
state court, to which the nonresident defendant pleaded a counterclaim 
for $10,000, was not removable to the United States circuit court by the 
defendant since the suit as brought could not be so removed. 

8l Same— Who may Remove. 

Under Act March 8, 1887 (24 Stat 552), as amended by Act Aug. 13, 
1888 (25 Stat 433) SI 1, 2, providing that certain civil actions may be re- 
moved from the state courts to the United States circuit court by the 
defendant a plaintiff, who has brought an action in a state court, In 
which the defendant has pleaded a counterclaim, is not entitled to re- 
move to the United States circuit court by reason of such counterclaim. 

8. Same— Remand. 

Where it is doubtful whether the United States circuit court has juris- 
diction of a suit removed from a state court the suit will be remanded* 

At Law. On motion to remand. 

The plaintiff, Charles S. McKown, on the 18th day of June, 1900, In&tituted 
a suit at law in the circuit court of the Greenwood district of Sebastian county. 
Ark., against the Kansas & Texas 0)al (Company for the sum of $2,000. On 
the 2d day of July, 1900, three days before the defendant was required to 
plead. It filed an answer denying specifically the allegations of the complaint, 
and setting up a counterclaim against the plaintiff in the sum of $10,000, and 
at the same time filed its petition, accompanied by a bond in apt form, for the 
removal of the cause into this court The motion now Is to remand the cause 
on the ground that the sum sued for by th^ plaintiff was not sufQdent to give 
this court Jurisdiction. 

Mechem & Bryant, for plaintiff. 
Hill & Brizzolara, for defendant 

ROGERS, District Judge (after stating the facts). It is insisted 
by plaintiff's counsel that plaintiff could not have instituted his suit 
in this court for the sum of f 2,000, because the amount is not suf- 
ficient to give the court jurisdiction, and' that the amount involved 
in the counterclaim cannot be considered in order to increase the 
sum sued for by the plaintiff so as to give this court jurisdiction; and 
this contention is denied by the defendant. The sole question, there- 
fore, is as to whether or .not the counterclaim can be taken into con- 
sideration to increase the amount sued for by the plaintiff so as to 
give this court jurisdiction of the cause. The cases are conflicting 
and irreconcilable, and it is useless to review them. The following 
cases go to sustain the contention of the plaintiff: La Montague 
V. Lumber CJo. (0. O.) 44 Fed. 645; Manufacturing Co. v. Broderick 
(C. O.) 6 Fed. 654; Bennett v. Devine (0. O.) 45 Fed. 705. The follow- 
ing cases are relied upon to sustain the contention of the defendant: 
Lee V. Insurance Co. (0. C.) 74 Fed. 424; Clarkson v. Manson (C. C.) 
4 Fed. 257. The following cases relate to the right of a nonresident 
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plaintiff, who has brought a suit in a state court for a sum less than 
the jurisdictional amount, to which a counterclaim has been filed 
for a sum in excess of the jurisdictional amount, of becoming a de- 
fendant as to the counterclaim, so as that he may remove the cause 
to the federal court under the act of March 3, 1887: Lumber Co. v. 
Holtzclaw (C. C.) 39 Fed. 578; Waco Hardware Co. v. Michigan Stove 
Co., 91 Fed. 289, 33 C. O. A. 511; West v. Aurora City, 6 Wall. 139, 
18 L. Ed. 819; Walcott v. Watson (C. C.) 46 Fed. 529. The labors of 
the court in this case have been greatly facilitated by the wide re- 
search and very capable way in which this question was argued and 
presented by the respective counsel. The argument, however, took a 
wide range, and the citation of authorities equally so, many of them 
thrpwing more or less light upon the subject. But the cases cited 
above are the only cases which the court thinks are directly in point 
with reference to the three propositions there stated; and it will be 
seen that three distinct views are maintained by certain lines of au- 
thority. Under the first head it is held that the court will not take 
into consideration the counterclaim ot the defendant to make up the 
jurisdictional amount when the defendant petitions for the removal. 
Under the second head the contrary is distinctly held, and under the 
• third head two cases (Lumber Co. v. Holtzclaw [C. C] 39 Fed. 578, 
and Walcott v. Watson [C. C] 46 Fed. 529) hold that, where a non- 
resident plaintiff institutes, in a state court, a suit for a sum less 
than the jurisdictional amount in the federal court, and thereupon the 
defendant files a counterclaim for an amount within the jurisdiction 
of the federal court, the plaintiff becomes a defendant as to the 
counterclaim, and can remove the cause to the federal court; while 
Waco Hardware Co. v. Michigan Stove Co., 91 Fed. 289, 33 C. C. A. 
511, and West v. Aurora City, 6 Wall. 139, 18 L. Ed. 819, hold directly 
to the contrary. I have considered all of these questions carefully, 
and I have examined every case cited by counsel, and I have reached 
the following conclusions: 

1. That no suit can be removed, under the act of 1887, to the 
federal court, which could not have been originally instituted in that 
court. Wahl v. Franz, 100 Fed. 680, 40 C. C. A. 638, 49 L. R. A. 62; 
State of Tennessee v. Union & Planters' Bank, 152 U. S. 461, 462, 
14 Sup. Ct. 654, 38 L. Ed. 511, and cases there cited; Railroad Co. v. 
Davidson, 157 U. S. 201, 15 Sup. Ot. 563, 39 L. Ed. 672. See, also, 
section 2, Act March 3, 1887 (24 Stat. 552), as corrected by Act Cong. 
Aug. 13, 1888 (25 Stat. 433). 

2. That in a case like the one at bar the defendant in the action 
as originally brought, or the titular defendant, only, can remove the 
case from the state court to the circuit court of the United States. 

3. That, whether either of these two propositions be correct or 
not, the question is so doubtful that it shoidd be remanded to the 
state court upon the authority of Fitzgerald v. Railway Co. (C. C) 45 
Fed. 813, and Plant v. Harrison (0. C.) 101 Fed. 307. In states where 
the defendant, if he has a counterclaim, is compelled, under the state 
code, to plead the same, a contrary rule may be essential to the ends 
of justice; but in this state a defendant is not compelled to plead 
his counterclaim. He may or may not do so, at his election. Sand. 
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A H. Dig. |§ 6722, 5723. The cause is remanded to the circuit court 
of the Greenwood district of Sebastian county, Ark., at the costs of 
the defendant, the Kansas & Texas Goal Gompanj. 



ADAMS y. SHIRE et aL 

(Gircaft Ooort of Appeals, Seventh Circuit January 21, 1901.) 

Na 679. 

1. Appeal— Bpectficatioks of Error. 

The requirement of rule 11 of the circuit court of appeals (31 C. O. A. 
cxlvi., 90 Fed. cxM.) that a specification of error upon the admission or 
rejection of eyidence "shall quote the fuU substance of the evidence ad- 
mitted or rejected" has reference to the portion of the evidence concern- 
ing which It is sought to make some question, and a specification of error 
In the admission of a document which merely identifies such document as 
an assignment "transferring the leasehold" does not comply with the rule, 
where there was no dispute as to the effect of the assignment as a trans- 
fer of the leasehold, but the point in controversy was in relation to certain 
provisions supposed to create a personal liability on the part of the 
assignor for the payment of rentals thereafter accruing. 

2l Federal Courts— Following State Practice— Form of Action. 

Where the local practice in a state permits a lessor to sue an assignee 
of the lessee at law for rent, upon a contract of assumption in the assign- 
ment, such practice will be followed by the federal courts in the state, i 

8. Same— Jurisdiction— Suit by Assignee. 

An action by a lessor against one to whom the lessee has transferred 
the lease, for the recov^y of rent, is not one In which the plaintiff sues In 
the right of an assignee, but is brought in his own right as an original 
party to the contract and on a cause of action which never existed in 
favor of the lessee, and the citizenship of the latter cannot affect the 
jurisdiction of a federal court in the case. 

On Petition for Rehearing. For former opinion, see 104 Fed. 64. 

William Burry and John S. Bunnells, for plaintiff in eror. 
Frederic UUmann and N. W. Hacker, for defendants in error. 

Before WOODS and GROSBGUP, Gircuit Judges, and KOHL- 
SAAT, District Judge. 

WOODS, Gircuit Judge. The petition for a rehearing shows a 
misapprehension of the opinion handed down. When it was said 
that, if the court erred in holding or not holding as stated in cer- 
tain specifications of error, "it must have been in giving or refusing 
instructions," it was not intended that there is something in the 
word 'Yielding" "that necessarily implies instructions, or even the 
presence of a jury." That "any formulated conclusion of tlie court 
upon a question of law" is a holding, it did not need argument and 
illustration to demonstrate. The expression in the opinion is a con- 
crete one, which has reference only to the case presented. There 
was a jury in the case, and, as the trial was conducted, it was im- 
possible tliat the court should have held as stated in the speciflca- 

1 Conformity of practice to that of state court, see notes to Nederland Life 
Ins. Co. V. HaU, 5 C. C. A. 594, and O'ConneU v. Reed, 27 C. C. A. 382. 
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tions of error unless it was done "in giving or refusing instructions.** 
So this court inferred, and tlie inference i« completely justified by 
the petition itself, wherein, after quoting from the opinion in Wood- 
bury V. City of Shawneetown, 20 C. C. A. 400, 74 Fed. 205, 34 U. S. 
App. 655, it is, said: '^t becomes an authority in our favor, for in 
the charge to the jury in our case the court states just what it did 
hold;" and this is followed with four quotations from the charge, 
on the strength of which it is assumed that "the record shows the 
holdings objected to.'* It is therefore impossible to escape the ap- 
plicability of the provision of rules 11 and 24 (31 C. 0. A. cxlvi., clxiv., 
90 Fed. cxlvi., clxiv.) that each specification of error upon the charge 
shall "set out the part referred to totidem verbis," and of rule 10 
(31 0. C. A. cxlv., 90 Fed. cxlv.) that in the bill of exceptions the ex- 
cepting party shall "state distinctly the several matters of law in 
the charge to which he excepts." The significance of rule 10 has 
been explained in Stewart v. Morris, 37 C. 0. A. 562, 96 Fed. 703; 
Columbus Const. Co. v. Crane Co., 40 C. C. A. 35, 98 Fed. 946, 101 
Fed. 55. There is nothing in the opinion in Woodbury v. Shawnee- 
town to justify a disregard of these requirements. It was a fact in 
that case, pientioned in the opinion, that there was nothing in the 
record to show the alleged rulings or holdings except the specifica- 
tions of error; but it is not to be inferred that, if the record had con^ 
tained a charge of the court in which the rulings could have been 
found, the specifications which were condemned would have been 
deemed sufBcient to present the questions. To so hold, besides be- 
ing a total disr^ard of the rules governing the saving of exceptions 
and the assignment of error upon instructions, would be inconsist- 
ent with the ruling in Grape Creek Coal Co. v. Farmers' Loan & 
Trust Co., 12 C. C. A. 350, 63 Fed. 891, 24 U. S. App. 38, that a 
specification of error cannot be good under rule 11 if it is necessary 
to look beyond its terms, to the brief, for a specific statement of the 
question sought to be presented." 

It is especially urged that by the eleventh specification a propo- 
sition of law is clearly stated. That assignment reads in this way: 

'*(11) The court erred in holding that a contractual relation between the 
plaintiffs and defendant was created by the document assigning the ground 
lease from the Smiths to Adams, being plaintiffs* Exhibit 5." 

What, is the proposition of law there stated? Merely that a con- 
tract relation between the plaintiff and the defendant was created 
by the document nientioned. That is a proposition of fact, perhaps, 
as much a43 of law; but, if treated as one of law purely, of what sig- 
nificance is it? Beyond question, there arose some kind of a con* 
tract relation between the parties, but to say that much by no means 
reaches the propositions advanced by counsel concerning liability 
for the rents sued for; and those propositions are not to be found in 
this specification of error, but, as the petition says, "are fully set 
forth in our brief But, again, it is a fatal objection to this spec- 
ification, as well as to the others condenmed with it, that only in its 
charge did the court declare a contract relation between the parties, 
and the error should have been so specified. 

The first; second, third, fifth, and seventh specifications of error 
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were condemned because they "do not, as required by rule 11, quote 
the substance of the evidence admitted or rejected." The second 
specification is that ^'the court erreS in admitting in evidence the as- 
signment dated December 27, 18%, from Perry H- Smith, Jr., in his 
own right and as administrator, to J. McGregor Adams, transferring 
the leasehold, etc., being plaintiff's Exhibit 6." That document, it is 
now urged, is fully identified, and by the expression transferring 
the leasehold" '^the substance or main object of the assignment was 
'given." The ti*ouble with this is that there has been no question in 
the case of the validity of the assignment, or of its effect as a mere 
transfer of the leasehold. The point of complaint is that the court 
did not declare the force of the provisions which touch the right of 
Adams to assign to another, and his liability for rents thereafter 
accrued; and the requirement of the rule that a specification of 
error upon the admission or rejection of evidence "shall quote the 
full substance of the evidence admitted or rejected" has reference to 
the portion of the evidence concerning which it is sought to make 
some question. It is argued that, so construed, rule 11 (31 G. G. A. 
cl., 9.0 Fed. cl.), which also requires that '^such assignment of errors 
shall form part of the transcript of the record and be printed with 
it," is inconsistent with clause 3 of rule 10 (32 G. 0. A. IxxxviL, 91 Fed. 
v.), which says: ^'No document shall be copied more than once in a bill 
of exceptions or in a transcript of the record of the case, but instead 
there shall be inserted a reference to the one copy set out." Man- 
ifestly there is no inconsistency. The "full substance" of a docu- 
ment is not a copy of it, and if, in any case, a full copy of a writ- 
ing is set out in the assignment of errors, it will be the duty of the 
clerk below in preparing the transcript, and of the clerk of this 
court in supervising the printing, to cause it to so appear, and to 
make the proper references thereto from other parts of the record. 
Rule 10 is for clerks. Rule 11 is for attorneys. It follows, neces- 
sarily, that the first, second, third, and fifth specifications of error 
were properly declared unavailing. Each of them alleges error in 
the admission in evidence of a document well enough identified by 
description, but of which the substance is not stated. 

It is further urged that "the objections shown ifi these specifica- 
tions raised the question of the effect of the documents offered. If 
they did not support the declaration, they were improperly admitted 
in evidence." There are two fallacies here, both of which were 
noted in the original opinion. The specification of error does not 
conform to the rule, and, if that were waived, the objection shown 
by the bill of exceptions was only the general one of irrelevancy and 
incompetence, while the objection now is that the suit should have 
been in equity and not at law. It is not a question of the compe- 
tency of the evidence and its relevancy to the actual dispute be- 
tween the parties, — to the cause of action alleged, — but of the com- 
petency of the court to try the case. That ground of objection was 
not suggested at the first opportunity, and, if otherwise available, 
was waived. The documents were clearly admissible in evidence 
because directly relevant to the controversy. They supported the 
declai'ation. Indeed, it is stated in the brief, in support of the pe- 
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tition for a rehearing, that when they were offered in evidence "it 
wa9 stated, and agreed to by the court, that argument upon the ef- 
fect of the documents would properly be delayed until all the doc- 
uments were before the court (that is, at the end of the plaintiff's 
case); ajid that at that time, and again upon a similar motion at 
the end of the whole testimony, ♦ ♦ ♦ all the questions argued 
in our main brief in this case were fully discussed.'' That, plainly, 
was the reasonable course; and accordingly the court, in the be- 
ginning of its charge to the jury, said: "The difBcult questions are 
questions of law, which have been determined by the court; that is, 
as to the effect of these various contracts and parts of contracts 
which have been introduced in evidence;" and, proceeding, the court 
instructed the jury that Adams "became bound by all the terms and 
provisions of tiiis lease," and that, "by his agreement entered into 
at the time of taking the assignment, he was obligated for the lease, 
whether assigned or not," unless released by a transfer to a party sat- 
isfactory to the plaintiff. No exception was saved or error assigned 
upon these or other parts of the charge, and no requests were made 
for special instructions, except in respect to the effect of the tenders 
made by Pattison and refused by Shirk. "The main cause of com- 
plaint we have in this case against the trial court," says the peti- 
tion, "was that it improperly construed the documents, not in the 
light of outside facts and surrounding circumstances, but consider- 
ing them simply as documents set before the court for a determi- 
nation or holding of the legal effect of their words. Believing that 
to be the point on which, mainly, an injustice had been done in the 
nisi prius court, the assignments of error concerning the holdings of 
the court were framed with the intention of calling up for review the 
decision, judgment, and holdings of the trial judge in holding and 
determining that a contractual relation between Shirk and Adams 
was created by any or all of the documents." It is reiteration to 
say that there is no assignment or specification of error so framed 
as to present any question of the legal effect of the documents men- 
tioned, — even the indefinite, and, for the purposes of the case, un- 
important, question, whether they evidenced a contract relation be- 
tween Adams and the Shirks. It is to be observed, however, that 
the question whether there was such relation, and, to some extent, 
what was the scoi)e of it, was involved, and was determined by this 
court in connection with other points ruled upon. In considering 
the effect of the tender we said, and now repeat itj as a direct prop- 
osition upon the force of the writings referred to: 

"In the original lease it was stipulated that the lessees and their assigns 
should make no transfer of the leasehold, except by way of mortgage or trust 
deed, except upon the written consent of the lessor. Whether or not, without 
further stipulation, that restriction would have bound Adams, it Is not neces- 
sary to consider. A further stipulation was made. He accepted an assign- 
ment by which, in express terms, *for himself • • * and assigns person- 
ally,' he assumed 'all the terms, covenants, and agreements in said lease 
contained.' " 

The binding character of such contracts of assumption by the 
grantee of a deed of conveyance or of a lease is too well settled to 
be open to discussion^ though whether enforceable at law in a fed- 
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era! court, if the qnestion be duly raised, may be debatable. In 
Illinois, however, the right to sue at law seems to be recognized. 
Dean v. Walker, 107 111. 540; Webster v. Fleming, 178 111. 140, 52 
N. E. 975. And, that the local practice will be followed in the fed- 
eral courts, see WiUard v. Wood, 135 U. S. 309, 10 Sup. Ct. 831, 34 
L. Ed. 210; Insurance Co. v. Hanford, 143 U. S. 187, 12 Sup. Ct. 
437, 36 L. Ed. 118. 

Whether the mere assignment of a lease like the one under con- 
sideration, without any stipulation on the part of the assignee to be 
bound by the original restriction against reassigning, would keep 
that restriction alive, seems to be the question of which mainly a 
decision is desired; but manifestly it is not presented by this rec- 
ord, and could not arise upon writings which contain explicit stip- 
ulations on the point . 

The proposition, now first advanced, that there was a lack of ju- 
risdiction in the lower court, because the citizenship of Smith, the 
original lessee, was not alleged, is manifestly untenable. The stat- 
utory inhibition against a suit to recover in a circuit or district court 
of the United States the contents of any promissory npte or other 
chose in action in favor of any assignee or of any subsequent holder 
of such instrument, unless the suit might have been prosecuted in 
such court if no assignment or transfer had been made, evidently is 
inapplicable. The Shirks do not sue as assignees, but in their own 
right, as original parties to the contract, and upon a cause of action 
which never existed in favor of Smith. Before the rents accrued 
which the action was brought to recover, the leasehold had been 
transferred by Smith to Adams, and the plaintiffs had assented to 
the transfer ii^ a way which doubtless released Smith from further 
liability even as surety for his assignee. See Smith v. Packard, 39 
C. G. A. 294, 98 Fed. 793, where a somewhat analogous question was 
considered. The petition is denied. 



RELIABLE INCUBATOR & BROODER CO. V. STAHL. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1901.) 

No. 626. 

1. Circuit Court op Appbalb— Jurisdicjtiow. 

Primarily, at least, the assignment of errors determines the scope of 
an appeal to the circuit court of appeals, and if, In any case, errors other 
than the lack of Jurisdiction in the lower court are asserted, the whole 
case is before the court, including the question of Jurisdiction, if there 
be such question, notwithstanding it may be found on examination that 
for the lack of a proper bill of exceptions, or for failure to comply with 
the rules of practice, other questions are not presented, or are so im- 
perfectly presented tbat the court might refuse to consider them. 

8. Appeal— Questions Presented for Review. 

The fundamental qnestion whether the facts alleged in a declaration, 
aided as far as may be by the verdict, are sufficient to sustain a Judgment 
for the plaintlfF, arises on an appeal, notwithstanding the lack of a bill 
of exceptions; and, under rule 11 of the circuit court of appeals, If the 
lack of essential facts be plain, the court may take cognizance of the error, 
though it is not well assigned. 
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8. JuRiSDicriON OF Federal Courts -^ Action for Infrikgembnt of Patent 
— JoiKDEu of Causes of Action. 

Where the gravamen of an action is the alleged breach of a contract of 
license by defendant, and the parties are citizens of the same state, the 
plaintiff cannot Invoke the jurisdiction of a federal court by joining in 
the declaration a minor claim, imperfectly stated, for Infringement of a 
I)atent. 

In Error to the Oircnit Court of the United States for the Southern 
District of Illinois. 

This action was brought by George H. Stahl against the Reliable Incubator 
& Brooder Company. A motion made by the defendant in error to strllie from 
the record the biU of exceptions has been sustained (42 C. C. A. 522, 102 Fed. 
590), but it is still insisted by the plaintiff in error that upon the face of the 
declaration the court below was without jurisdiction of the cause. 

The second amended declaration, on which the trial was had, purporting to 
be for trespass on the case, shows that both parties were citizens of Illinois 
when the suit was commenced; that on November 1, 1892, the plaintiff was a 
resident of the city of Quincy, and was engaged in the business of manufac- 
turing and seUing, and was the owner of letters patent of the United States 
pertaining to, incubators and incubating and brooding devices and appliances; 
that at the same time. and place the defendant w^as engaged in a similar busi- 
ness in competition with the plaintiff, and being so engaged they entered into 
a contract, a copy of which is set out; that afterwards, on October 1, 1803, 
differences and disputes having arisen between them, they entered into a 
new contract in lieu of the first, a copy of which is set out, and of which 
the provisions bearing upon the present question are as follows: '*Now, there* 
fore, this agreement made and entered into this 21st day of October, A. D. 
1898, by and between George H. Stahl, of the first part, and John W. Myers, 
William B. Dean, Clarence A. Myers, and the Reliable Incubator and Brooder 
Company, a corporation, parties of the second part, witnesseth: That the said 
party of the first part is the owner of certain letters patent upon incubators 
bearing dates and numbers as foUows, to wit [a list of 38 patents], • • • 
[and,] in consideration of the premises herein set forth, contracts to license 
and permit, and hereby does license and permit, the parties of the second part 
to make, use, and sell, anywhere in the United States, incubators of the same 
pattern and style as are now made and sold by them under the name and style 
of the Reliable Incubator and Brooder Company and similar to the sample 
furnished by the said party of the first part, and to give to them the full 
protection of all of his said letters patent, against all parties whatsoever, in 
the manufacture, use, and sale of the said incubator in its present style and 
pattern; but this license Is not to be construed as authority to said party 
of the second part to make or sell any other incubator, or to modify the said 
incubator so as to incorporate any additional features or improvements In 
incubators which may be covered by any of the letters patent of the said 
party of the first part, and the said party of the first part expressly reserves 
to himself all rights to make, use, and sell all incubators and improvements 
covered by his said letters patent, and to grant license to and contract with 
all other parties concerning the same. And the said parties of the second 
part, for and in consideration of the permission and license set forth, and the 
further consideration of the protection of the aforesaid letters patent of the 
party of the first part, hereby promise and agree and contract to pay to the 
said party of the first part the sum of 75c. for each and every incubator of 
capacity not to exceed 55 eggs, and Imown as No. 0, and one dollar for each 
and every other incubator made and sold, leased, or rented by them or their 
agents after the 21st day of October, 1883. • • • It is further expressly 
agreed that the said parties of the second part shall make on the first day of 
each month a sworn statement to the said party of the first part of the num- 
ber of incubators made, used, and sold by them and their agents for and dur* 
ing the preceding month, and thereupon to pay to the party of the first part 
the amouiit found due him according to the terms of this contract at the rate 
of $1 for each incubator, except the 55-egg capacity Incubator, and 75c. 
for each incubator of that size and number, and, [for] the failure to make 
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fluch report and pay over all sums found due according to the terms of this 
contract, said party of the first part may, at his option, terminate this con- 
tract bpon giving said party of the second part twenty days' notice in writing 
of his election so to do. • • ♦It is agreed that this contract shall con- 
tinue in force for the term of ten years from the Ist day of November, A. D. 
1892, but the parties of the second part shall not assign their interest herein, 
except upon the written consent of the said party of the first part. In wit- 
ness whereof," etc. 

Compliance with the contract by the defendant until February 1, 1896, is 
next alleged, and then the declaration proceeds: **And the plaintiff avers that 
thereby and by reason of the premises the defendant then and there became, 
and was and still is, the licensee of the plaintiff under the patents men- 
tioned in said contract of license last aforesaid; and It became and was then 
and there the duty of the said defendant not to make its said incubators in 
any style or pattern different in any respect from the said style and pattern 
in which it was licensed to make the same by the terms, conditions, and 
limitation of the said last-mentioned contract of license in writing, and not to 
modify the said incubators so as to embrace or include therein any device or 
contrivance covered by or embraced in the claims or specifications of any of 
the plaintiff's said patents described in the said contract of license secondly 
hereinabove set forth, and to make truthful and complete monthly reports of 
the number and sizes of its said incubators made and sold by it, and to pay 
the license fees thereon according to the tenor and effect of the said last-men- 
tioned contract of license, and to maintain and not to impeach or deny with 
and against the public the validity of the said letters patent in the said con- 
tract of license set forth, and not to deny or in any manner impeach the 
novelty and utility of the devices embraced in or covered by its said license, 
or the title of the plaintiff in and to the letters patent set forth in the said 
secondly above set forth contract of license. Yet the defendant wholly dis- 
regarded its said duties and obligations to the plaintiff, at and within the 
United States, to wit, the city of Quincy, in the county of Adams and state 
of Illinois, aforesaid, and during the term of duration of the said contract 
of license secondly hereinabove set forth, and while said last-mentioned con- 
tract of license was in full force and effect and binding upon all the parties 
thereto, and contrary to the terms and conditions thereof, and against the 
statutes of the United States in relation to letters patent of the United States, 
and wrongfully and fraudulently intending and designing to injure and more 
effectually to compete with the plaintiff in his said business, and to deprive 
him of the Just benefit and advantage of his said letters patent, and to deprive 
him of the large profit he would otherwise have made in the manufacture 
of and sale of incubators and kindred devices, and to defraud him of the 
license fees Justly due him under and by reason of the said last-mentioned con- 
tract of license prior to the commencement of this suit, to wit, between the 
21st day of October, 1893, and the sixteenth day of April, 1896, made 4,500 
of its said incubators in styles and patterns different from the style and 
pattern in which it was and had been making the same at the time of and 
prior to the making of the said contract of license hereinabove secondly set 
forth, and different from the sample mentioned In said contract of license, 
and put upon sale and sold and disposed of the same in the markets of the 
United States, and modified and changed the style and pattern of its said 
Incubators by omitting therefrom the water tank, which was a feature of 
and in the style and pattern of incubator the defendant was licensed to 
make as aforesaid, and at the time and place aforesaid made 2,000 other in- 
cubators in such said changed style and pattern, and sold and disposed of the 
same in the markets of the United States, and changed and modified the said 
style and pattern in which it was licensed as aforesaid to make the said incu- 
bators by omitting therefrom certain openings with thumb-plate covers for the 
purpose of ventilating, and substituting therefor additional openings in the 
bottom of the incubators, covered with channeled blocks, and by extending 
the incubator frame at one end so as to form and include a chamber surround- 
ing the lamp or heating apparatus, and by constructing a continuous air space 
In the two sides and one end of the incubator frame, with openings from the 
chamber about the lamp into such air space, and by changing the form of the 
hood or warm air conduit above the lamp so as to allow the heat irom the 
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lamp to pass directly upward Into the open air when not obstmcted by a 
damper or a cover, and by attaching a certain heat-regnlatlng device, .known 
as and called by the defendant the 'Greenleaf Heat-Regulating Device/ and 
of this said so changed and altered style and pattern last above described the 
defendant made 2,000 other incubators, and sold and disposed of the same in 
the marlcets of the United States. And at the same time and place the de- 
fendant changed and altered the said licensed style and pattern of its said 
incubators by using a different form of metal pipe as a conduit for hot air, 
and by placing a metal shield over the middle portion of such pipe, and by 
divers other pretended and immaterial changes in form, style, and pattern; 
and of incubators of the last above mentioned changed and altered style and 
pattern the defendant made 2,000 other incubators, and sold and disposed of 
the same in the markets of the United States. And at the time and place 
aforesaid the said defendant changed, altered, and modified its said style 
and pattern of incubator in which it was licensed as aforesaid to make its 
said incubators so as to include and embrace a certain heat-regulating device 
operated by the expansion and contraction of mercury with some other liquid 
in a tube in varying temperatures, which said heat-regulating device was a^d 
is embraced under and covered by the claims and specifications of letters pat- 
ent of the United States set out and described in said contract of license 
secondly hereinafter set forth as No. 230,086, July 13, 1880, the same being par- 
ticularly described in the claims of said patent No. 5 and 6; and of the said 
incubators so modified and changed in style and pattern as lastly hereinabove 
set forth the defendant at the time and place aforesaid made 2,000 incubators, 
and sold and disposed of the same in the markets of the United States. And 
the defendant at the time and place aforesaid continually during the time 
aforesaid made divers other changes and alterations in the style and pattern 
of Its said incubators, and made and sold the same in such changed and altered 
style, and continually denied, impeached, and disparaged the validity, novelty, 
and utility of the plalntifTs said patents under which it was licensed as afore- 
said to manufacture and sell its incubators, and fraudulently pretended that its 
said incubators were and are not covered and embraced In the said contracts 
of license, or either of them, and refused to pay to the plaintiff, and has not 
paid to the plaintiff, any of the license fees due by the terms of the secondly 
above set forth contract of license since the said first day of February, 1896, 
and since said last-mentioned date and up to the commencement of this suit 
the defendant had refused to and has not made to the plaintiff any report 
monthly or -otherwise, of the number and sizes of the incubators by it made 
and sold under said license, and prior to said first day of February, 1896, and 
from thence hitherto from the said twenty-first day of October, 1893, the said 
defendant made partial and Incomplete reports of the number and sizes of 
the Incubators made and sold by it under said license, and wholly failed, neg- 
lected, and refused to report to the plaintiff a large number of such incubators 
made and sold by it under said license, to wit, 2,000 of such incubators, and 
has never paid, and has continually refused to pay, the said license fees men- 
tioned and stipulated in said contract of license, and has withheld the said 
fees from the plaintiff In a large sum, to wit, the sum of |4,000, whereby and 
by reason of the premises the plaintiff has been and is greatly injured, and 
has been deprived of large royalties which he might and otherwise would liave 
derived from tlie manufacture and sale of incubators in his said business, 
and from the sale of licenses to make, use, and sell incubators of the style and 
description licensed to be made by the defendant in the said contracts of 
license, and has sustained actual damage thereby to the amount of |10,000, 
whereby, by force of the statutes of the United States, a right of action has 
accrued to the said plaintiff to recover the said actual damages, and such 
additional amount, not exceeding in the whole three times the amount of such 
actual damages, as the court may see fit to adjudge and order, besides costs. 
Yet the defendant, though often requested so to do, has never paid the same, 
nor any part thereof, but has refused, and still refuses, so to do, and there- 
fore the plaintiff brings this suit." 

Frank D. Thomason, for plaintiff in error. 
J. F. Carrott, for defendant in error. 
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Before WOODS and GBOSSOTJP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

The bill of exceptions having been stricken out, the point is made 
by the appellee that the "only question now raised upon the record 
is that of the jurisdiction of the lower court,'' and that "the writ 
of error should be dismissed for want of jurisdiction in this court 
to entertain it." Manufacturing Co. v. Barber, 18 TJ. S. App. 476, 
9 C. C. A. 79, 60 Fed. 465; Beck & Pauli Lithographing Co. v. Wacker 
& Birk Brewing & Malting Co., 46 U. S. App. 486, 22 C. C. A. 11, 
76 Fed. 10, — are cited. This proposition assumes that, as the case 
stood before the bill of exceptions had been stricken out, the question 
of jurisdiction, in connection with other questions, was within the 
rightful cognizance of this court, and, if so, the power to decide it was 
not lost by passing upon or disposing of other questions first. A 
party against whom a judgment is rendered, instead of going to the 
supreme court upon a certificate of the question of jurisdiction alone, 
may take "the whole case" to the circuit court of appeals; and that 
court may then decide, or, if it deem proper, certify the question of 
jurisdiction to the supreme court. This was declared in McLish v. 
Roff, 141 U. S. 661, 12 Sup. Ct. 118, 35 L. Ed. 893, and reaffirmed in 
U. S. V. Jahn, 155 U. S. 109, 15 Sup. Ct. 39, 39 L. Ed. 87, in an opinion 
from which we quote the following: 

*'0f course, the power to certify assumes the power to decide." "Although 
the question of Jurisdiction was not put in issue in the circuit court, still, as 
the objection in the circuit court of appeals went to Jurisdiction over the sub- 
ject-matter, no omission in that regard could supply absolute want of power, 
and the circuit court of appeals was bound to take notice of the question." 
"It Is conceded that the United States had assigned errors on the merits, as 
well as the error under consideration, and as the question of Jurisdiction lay 
at the threshold," etc. 

Just what scope may be given to the phrase "upon the whole case," 
as used by the supreme court in these cases, is uncertain. In the 
opinion of this court in Beck & Pauli Lithographing Co. v. Wacker 
& Birk Brewing & Malting Co., supra, it was said: 

"It Is clear, therefore, upon the weight of authority, that a question of 
Jurisdiction alone may not be taken to a court of appeals, though, on principle, 
once the supreme court had enunciated the doctrine of McLish v. RoflP, it itf 
difficult to see why such a question may not be entertained and decided by one 
of those courts as well when standing alone and constituting the whole case 
as when accompanied with another or other questions, which might be Injected 
on mere pretense, in order to obviate the objection to Jurisdiction." 

In this case, as in U. S. v. Jahn, errors were assigned upon the 
merits; and this court, being bound to take notice of the question of 
jurisdiction, as one lying at the threshold, had power to dispose of 
it before considering the motion to suppress the bill of exceptions- 
Primarily, at least, tiie assignment of errors determines the scope of 
an appeal, and, if in any case errors other than the lack of jurisdic- 
tion in the lower court are asserted, the "whole case" is before 
the court, including the question of jurisdiction, if there be such 
question, notwithstanding it may be found on an examination that 
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for the lack of a proper bill of exceptions, or for failure to comply 
with the rules of practice, the other questions are not presented, or so 
imperfectly presented that the court might refuse to consider them. 
By rules 11 and 24 (31 C. C. A. cxlvi., clxvL, 90 Fed. cxlvi., clxvi.) this 
court, at its option, may notice errors, though not assigned or speci- 
fied, and though the question be not saved according to the strict 
rules of practice, if it be apparent of record that the point was con- 
tested, was not waived in the court below, and involved the' merits 
of the case. Whether a bill of exceptions is properly in the record 
is not a primary question, but only an incident to the disposition of 
such alleged errors as the bill was designed to show. Under the 
rules the bill may or may not be indispensable, and whether it be 
so' or not should not affect the power of the court over the question 
whether the lower court had jurisdiction, because if that court was 
without jurisdiction the court of errors or appeals should so deter- 
mine at the threshold, and, without entering upon any other ques- 
tion, remand the case for proper disposition below. It is, of course, 
true that every court must first determine its own jurisdiction, and, if 
it depends necessarily upon the question of the validity of a bill of 
exceptions in the record, that question, of course, must be determined 
as a part of the primary question; but the more reasonable and prac- 
ticable course, indicated by the supreme court in U. S. v. Jahn, supra, 
is to look to the assignment of errors for the scope of the questions 
presented, and whether or not they can be disposed of because a bill 
of exceptions is lacking or may be suppressed, or for other technical 
reason, is not a question virhich must be answered before the court 
can consider whether the court below had jurisdiction of the case. 

If, however, the case were to be considered as if there had been 
. no bill of exceptions in the record, and the specifications of error de> 
pendent thereon were eliminated, the power of this court to con- 
sider the question of the jurisdiction below would still be clear, since, 
aside from that question, the suflSciency of the declaration to sus- 
tain the judgment, upon any theory of the nature of the caus6 of 
action, is disputed. The last specification of error is that the court 
erred in entering judgment for the plaintiff and against the defend- 
ant. An assignment so general as this the court may refuse to con- 
sider, but is not bound to do so. See World's Columbian Exposition 
Co. V. Republic of France, 33 C. C. A. 333, 91 Fed. 64. As was there 
said, '^t is fundamental that a judgment cannot stand unless the 
facts of record, apart from any showing by the bill of exceptions, 
aided as far as may be by the verdict, will support it;" and, if the 
lack of essential facts be plain, this court, in accordance with rule 11, 
may take cognizance of the error, though it be not well assigned. 
It cannot be said in this case that, besides the question of jurisdic- 
tion of the court over the parties and the subject-matter, there does 
not arise the question of the suflSciency of facts of record to support 
the judgment rendered. To illustrate: It is pointed out that the dec- 
laration contains no averment of ownership of the patents referred 
to at and during the time covered by the transactions out of which 
Che right of action is supposed to have arisen. It may be, as insisted, 
that in that and other particulars the verdict has cured whatever de- 
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feet there was in the* declaration; but to say that is only to demon- 
strate the presence of the question, and to refute the objection that 
this court is without power to proceed further in the case. If the 
court below had jurisdiction, it was confessedly not because of di- 
verse citizenship of the parties, but because the action was for the 
infringement of patents for inventions. Judged by its averments, 
however, the declaration was drawn upon the theory of enforcing, 
or of recovering damages for the breach of, rights, duties, and obli- 
gations arising out of contract, rather than to recover for the in- 
fringement of letters patent. It begins, it is true, by professing to 
be a plea of trespass upon the case, and ends by asserting a right 
by force of the statutes of the United States to recover the actual 
damages alleged, and such additional amount as the court should 
see fit to allow, not exceeding three times the amount of actual 
damages; but such a beginning and ending can amount to noth- 
ing unless in the body of the pleading it is shown by proper aver- 
ment that the plaintiff is entitled to recover of the defendant dam- 
ages for infringement of a patent right. That does not appear in 
this declaration. It is shown that at a date more than three years 
prior to the bringing of this suit, and two years or more before the 
transactions out of which the supposed cause of action arose, the 
plaintiff was the owner of, and gave the defendant the right to use 
within restricted limits, a large number of patented inventions; and 
it is charged that after two years' compliance the plaintiff in error, 
in violation of the contract of license, modified the article, which it 
was authorized to make only according to a pattern agreed upon, so 
as to include other elements, but it is not alleged that in so doing the 
defendant infringed any patent right then or theretofore owned by 
the plaintiff. It is alleged that the defendant manufactured and sold 
4,500 incubators which in specified particulars differed from the 
sample, 2,000 others that differed in certain other respects, 2,000 oth- 
ers that differed as stated, and finally 2,000 others were so modified as 
to include a certain heat-regulating device, which it is alleged "was 
and is embraced under and covered by the claims and specifications 
of letters patent of the United States set out and described in said 
contract of license secondly hereinafter [before] set forth as No. 
230,086, July 13, 1880; the same being particularly described in the 
claims of said patent No. 5 and 6." If the last averment stood alone, 
constituting the entire gravamen of the declaration, it might possibly 
be regarded as an attempt to allege infringement of the particular 
patent mentioned, though it falls far short of the usual and of some 
of the necessary averments employed for that purpose; but, taken in 
connection with the other allegations, which are more important, 
inasmuch as they cover 9,500 articles, while this includes only 2,000, 
it cannot fairly be treated as intended to proceed on a basis different 
from and inconsistent with the theory of the other and more sub- 
stantial averments. There is no allegation of damages on the theory 
of infringement, and no basis furnished for estimating damages, ex- 
cept the stipulated license fees, which it is alleged the defendant 
•*has never paid and has continually refused to pay." The plaintiff 
had no right in the same suit, though in the form of trespass on the 
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case, to seek a recovery of damages for breacD of contract and for 
infringement of patent rights. The gravamen of this declaration is 
beyond question in the allegations of breach of contract, and, if good 
at all, it is good only for that purpose. If its defects are to be con- 
sidered as cured by the verdict, it must be in the direction of its 
main design, and not in the direction of a minor averment, which, if * 
amplified as proposed, would introduce an inconsistent cause of ac- 
tion. 

The judgment below is reversed, and the cause remanded, with 
direction to dismiss the action, unless, on such tenhs in respect to 
costs as the court shall determine, leave shall be given for a further 
amendment of the declaration. 



NATIONAL AUTOMATIC MACH. CO. v. AUTOMATIC WEIGHING, 
LIFTING & GRIP MACH. CO. et aL 

(Circuit Court of Appeals, First Circuit. January 17, 1901.) 

No. 346. 

APPEAT/— iNTKRIiOCUTORY OrDBR. 

Under the statute creating circuit courts of appeals, as amended by Act 
June 6, 1900 (31 Stat. 660), no appeal lies to such courts from interlocu- 
tory orders denying injunctions, even In cases in which a right of appeal 
existed at the time the amendment went into effect 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Massachusetts. 

A. Parker Smith, for appellant, 

J. Lewis Stackpole, Jr. (Frederick P. Fish and William K. Richard- 
son, on the brief), for appellees. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. 

PER CURIAM. This was an appeal by the complainant from so 
much of an interlocutory decree in the court below, entered after 
hearing on bill, answer, and proofs, as refused an injunction asked 
for by it. The appellee has moved this court to dismiss the appeal 
on the ground that since the passage of the act approved on June 
6, 1900, c. 803 (31 Stat. 660), we have no jurisdiction of the subject- 
matter. The circuit courts of appeals in two circuits have decided 
that this act abrogated the provisions of law giving us jurisdiction 
in appeals of this character. Wire Co. v. Boyce (C. C. A.) 104 Fed. 
172; Westinghouse Air-Brake Co. v. Christensen Engineering Co. 
(C. C. A.) 104 Fed. 622. We see no reason why we should not con- 
cur in the conclusions reached by those courts. In the present case, 
however, the interlocutory decree in the court below was entered on 
May 31, 1900; and the appellant contends that, inasmuch as the 
act of June 6th contains no express repeal of any previous statute, 
it is not to be construed to reach cases where a right of appeal ex- 
isted at the time it went into effect. A careful examination of the 
numerous decisions of the supreme court bearing on this question 
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fails to disclose anything which justifies us in assenting to any dis- 
tinction of this character, and we must hold that we have no juris- 
diction in this case. The appeal is dismissed, without prejudice to 
a new appeal after a final decree is entered in the court below, and 
without costs, except the appellees' costs on their motion to difoniss. 



ZEIS ▼. POTTBB et aL 

POTTER et al. v. ZEIS. 

(Circuit Court of Appeals, Seventh Circuit January 2, 1001.) . 

Nob. 694, 607. 

L MORTGAGKS— RePRESBNTATIONB BT ASSIGNOR— EsTOFPEL. 

One who seUs notes secured by a second mortgage, falsely representing 
such mortgage to be a first lien, cannot invoke the record of a prior mort- 
gage held by himself as notice to the purchaser, but as between them the 
purchaser is entitled to priority of lien. 

a. Bills and Notes— Transfer of Nonnegotiable Instruments— Rights of 
Pdrchasbr. 

The reasonable rule would seem to be that purchasers of overdue or 
nonnegotiable paper should take subject to the equities of aU who appear 
or are known to have had an interest in it 

8. Assignments— Certificate of Purchase op Real Estate- Rights of As- 
signee. 

A borrower from a bank pledged as collateral, among other securities, 
a certificate of purchase of real estate at Judicial sale; the consideration 
stated therein being $6J40. The certificate was in an envelope, which 
was indorsed with the figures "|4,750." On inquiry as to the discrepancy, 
the pledgor stated that a third person owned an interest of |2,000 in the 
certificate, and that he could only pledge the same for the amount of his 
own interest, which was $4,750. Whether the name of the third person 
interested in the certificate was asked for or given did not clearly appear. 
In fact, as between the pledgor and such third person, the latter was 
entitled to priority of interest in the certificate. A statute of the state 
(Hurd's Rev. St 111. c. 77, § 29) made such certificates assignable by in- 
dorsement, and declared the assignee "entitled to the same benefits there- 
from in every respect that the person therein named would have been 
if the same had not been assigned." EM, that the bank was put upon 
inquiry, and took the certificate subject to the rights which might have 
been asserted as against the pledgor. 

< Banks— Notice to Employe— Custom of Conducting Business. 

Where a borrower from a bank presented collaterals to the assistant 
cashier, who was authorized to represent the bank In the transaction, and 
was directed by the latter, in accordance with custom, to take such collat- 
erals to the note teller, who had charge of the collaterals to be checked 
up, notice to the teller in regard to the rights of a third person In one 
of the securities pledged was notice to the bank. 

Appeal from the Circuit Court of tbe United States for the North- 
western Division of the Northern District of Illinois. 

The appeal and cross appeal In these cases bring under consideration the 
respective rights of the parties to a certificate of sale of real estate by a 
master in chancery under a decree of foreclosure of a mortgage or trust deed. 
The original biU in the case was brought by the cross appellant, Edwin A. 
Potter, receiver of the National Bank of Illinois at Chicago, for the purpose 
of subjecting to sale certain personal property, including the certificate iu 
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qnestlon, alleged to be held by the bank as collateral security for a debt of 
E. S. Dreyer & Go. to the bank. The appellant, Andrew R. Zeis, was al- 
lowed to intervene and file a cross bill, whereby he claimed that, to the 
extent of two thousand dollars and accrued interest, the certificate belonged 
to him in priority to the rights of the bank. The receiver, who alone was 
made defendant to the cross bill, answered, asserting ownership of the entire 
certificate. The finding of the master was in favor of Zeis, but the circuit 
court gave Judgment awarding to each party an interest, but allowing to 
neither a priority. The facts are undisputed, and, as reported by the master, 
were, in substance, these: On July 13, 1889, E. & Dreyer & Go. held and 
owned a promissory note for $3,000, secured by a trust deed of real estate, 
duly recorded, and on that day to(* of the owners of the property a second 
note for $2,000, money loaned, payable two years after date, with six per 
cent, interest, each semiannual installment of which was evidenced by a sep- 
arate note, and all secured by a trust deed of the same property, which deed 
was duly recorded. These notes were made payable to an employ^, but be- 
longed to the firm of B. S. Dreyer & Go., who, within a few days after their' 
execution, sold and caused them to be Indorsed by the payee to the appellant, 
Zeis, who paid therefor $2,000 and the accrued interest; Dreyer and another 
member of the firm then representing, and Zeis believing and acting upon the 
representation, that the trust deed securing the notes was a first lien or 
mortgage on the premises described. The interest notes, as they became 
due, Zeis collected at the office of E. S. Dreyer & Go.; and in 1891, when the 
principal note became due, B. S. Dreyer & Co. extended the time of payment 
for two years, and delivered to Zeis four interest notes, evidencing the interest 
for the extended period, again telling him that his was a first mortgage. 
These interest notes were collected, as the first, at the office of B. S. Dreyer 
& Co., and again In 1893 another extension for two years was made, as before, 
and the interest notes therefor were handed to Zeis by B. S. Dreyer & Co., 
and, as they became due, were paid to Zeis at their office. The |3,000 note 
and mortgage, which meanwhile they had sold and transferred to a third 
party, and which on June 23, 1894, had become due, three days later were re- 
purchased by E. S. Dreyer & Go., and were held and owned by them until 
August 22d ensuing, when, without the knowledge or consent of Zeis, they 
caused suit to be brought in the superior court of Cook county to foreclose 
both trust deeds. On July 16, 1895, nearly a year after the bringing of the 
foreclosure suit, Zeis, having gone to the office of £2. S. Dreyer & Co. at their 
request, was told by Dreyer that the mortgage debtor did not pay interest 
or taxes, and they wanted to foreclose in his favor; that they would attend 
to it without bothering him, and get his money, — repeating that the security 
was a first mortgage and good. Zeis, not having had anything to do with, 
and knowing nothing about, foreclosures, then left the $2,000 note and trust 
deed with the firm. A few weeks thereafter Dreyer returned the papers to 
him. A week later Dreyer again took the papers, "for the court to look over 
once more"; and Zeis, having received them again from B. S. Dreyer & Co. 
two weeks later, has since had possession of them. He was shown, mean- 
while, by one of the firm, the exhibit marks on the note and deed, and toid 
that that showed the foreclosure of the property; and that, he testified, was 
all he knew. He was not told that a foreclosure suit had already been 
brought, nor that the suit was to foreclose two deeds; and he did not know 
of the first note and deed until 1897, after the failures of the National Bank of 
Illinois and of B. S. Dreyer & Co. The mortgaged premises under the decree 
of foreclosure so obtained were sold on February 29, 1896, for $6,750, to E. 
S. Dreyer & Co., to whom on the same day the master executed the certifi- 
cate in question. On May 29, 1896, B. S. Dreyer & Co. borrowed of the 
National Bank of Illinois $100,000 for the purpose of reducing an overdraft 
on their checking account with that bank, giving at the time as collateral 
security for the loan, which was applied in the manner proposed, the certificate 
of purchase. The certificate was at the time in an envelope on which was 
Indorsed in the handwriting of Berger, one of the firm of E. S. Dreyer & Co., 
and who was conducting the transaction, the following: "Eugene Prager, 
$4,750, due June 1, 1897. Master's Certificate." Prager was the owner of the 
mortgaged property. This envelope, with a bunch of other collateral, was 
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dellTered with a list thereof by Berger to Moll, the assistant cashier of the 
bank. Moll glanced oyer the list, and directed Berger to take the same to 
Oreenshields, the bill clerk or note teller of the bank, to be cheeked up. 
Berger thereupon went to Greenshields, who, according to custom when 
Berger presented collateral, checked up the list. Coming to the item set down 
in the list as "Master's Certificate, $6,740," Greenshield observed on the 
envelope the figores '*$4,760," and called Berger's attention to the apparent 
mistake. Berger answered that it was not a mistake; that there was some* 
body else interested in the certificate to the amount of $2,000, which did not 
belong to E. S. Dreyer & Co., whose interest only, amounting to $4,750, he 
could pledge. Whether Zeis was then named as the one interested in tlie 
certificate is left in imcertalnty; the testimony of Berger being that he be- 
lieved he named him, but "would not be positive." On July 13, 1896, Zeis 
received of E. S. Dreyer & Co. the installment of Interest which he supposed 
to have accrued and become due on the $2,000, and the payment was then 
indorsed by B. S. Dreyer & Co., upon the note. On December 21, 1896, the 
National Bank of Illinois and E. S. Dreyer & Co. suspended business, receiv- 
ers were appointed, and in January following, by reason of rumors concerning 
the dealings of Dreyer & Co. in second mortgages, Zeis became for the first 
time suspicious of his own security, and on investigation first learned of the 
$3,000 mortgage, of the foreclosure of the two in one proceeding, of the sale 
of the proper^, the certificate of purchase, and the transfer thereof to the 
bank. 

Amos C. Miller, for Andrew R Zeis. 
John D. Hood, for Edwin A. Potter. 

Before WOODS and GROSSOUP, Circuit Judges, and SEAMAN, 
District Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of the court. 

To the extent that the certificate of sale represented the |2,000 
mortgage, there can be no doubt that Zeis had the right to assert 
an interest prior to that of E. S. Dreyer & Co., by whose false rep- 
resentation he was induced to purchase the note in the belief that 
it was secured by a first mortgage. It is urged that, the |3,000 mort- 
gage being of record, he was bound to take notice of it, and that his 
situation is the result of his own negligence. As against innocent 
purchasers buying without notice of his rights, the proposition would 
be unanswerable, but equity will not permit it to be invoked in favor 
of the willful wrongdoer. It is not for E. S. Dreyer & Co. to say that 
Zeis may not complain of the deceit which they practiced upon him, 
because if he had gone to the records '^a slight examination would 
have disclosed the prior mortgage." Upon the facts stated, it may 
be said that Zeis had authorized Dreyer & Co. to procure a fore- 
closure of his mortgage, but he did not thereby sanction the pro- 
cedure by which the two mortgages were foreclosed together, and 
merged in one decree in the name of another, representing Dreyer 
& Co.; and when he learned what had been done it was his privilege 
either to hold Dreyer & Co. liable for a conversion, or to repudiate 
the entire transaction and proceed to foreclose his mortgage, assert- 
ing equitable priority over Dreyer & Co. as holders of the other mort- 
gage, or to assert an interest of like priority in the certificate. By 
taking the latter course he doubtless must be said to have ratified 
the foreclosure proceedings, including the sale under the decree, and 

105 F.-43 
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the issue of the master's certificate of sale to the purchaser. In 
other words, for the purposes of the case, Dreyer & Co. must be re- 
garded as having become the rightful holders of the title to the cer- 
tificate, subject to the equity of Zeis; and from that starting point 
it must be determined whether the rights of Zeis were lost or im- 
paired by the assignment of the certificate by Dreyer & Co. to the 
bank. The contention of the receiver is that by force of the transfer 
Zeis lost all interest The court bdow decided that he had lost 
the right of priority, and adjudged that he and the receiver, without 
priority in either over the other, were owners of the certificate in 
proportions stated, and in the same proportions entitled to have and 
to hold as tenants in common the premises described. 

A certificate of decretal or execution sale of real estate, it is 
clear, is not negotiable in the sense of the law merchant, though for 
certain purposes it has been held that a certificate of sale under a 
decree foreclosing a mortgage is in effect a mortgage during the 
period allowed for redemption. Wedgbury v. Cassell, 164 HI. 622, 
45 N. E. 978; Stephens v. Insurance Co., 43 111. 327. A statute of 
Illinois (Hurd's Rev. St. c. 77, § 29) makes such certificates assign- 
able by indorsement, and declares the assignee "entitled to the same 
benefits therefrom in every respect that the person therein named 
would have been if the same had not been assigned"; and while, 
as insisted on behalf of the appellant, the supreme court of the state 
has held in a number of cases that by force of the statute an assignee 
takes such a certificate "subject to all equities to which it was sub- 
ject in the hands of the assignor" (Roberts v. Clelland, 82 111. 541; 
Haworth v. Taylor, 108 111. 287; Chytraus v. Smith, 141 111. 231, 30 
N. E. 450; Bruschke v. Wright, 166 Dl. 183, 46 N. E. 813), it is 
pointed out, on the contrary, that these cases disclose controversies 
between the mortgagor or his privies, on the one hand, and mort- 
gagees or holders of certificates, on the other, and therefore do not 
affect the rule declared in other cases, that the purchaser of a mort- 
gage, for value and without notice, "takes it free from secret or 
latent equities or interests of third persons in the mortgage itself" 
(Young Men's Christian Ass'n Gymnasium Co. v. Rockford Nat. 
Bjink, 179 m. 599, 54 N. E. 297; Humble v. Curtis, 160 111. 193, 43 
N. E. 749; Olds v. Cummings, 31 111. 188). This is a distinction 
which has been recognized as applicable to negotiable instruments 
assigned after maturity. In paragraph 726b of Daniel on Negotiable 
Instruments, it is said: 

••The indorsee of overdue negotiable paper is not subject, it has been held, 
to equities which may have intervened between remote indorsers and in- 
dorsees, but only to those which exist, at the time of the indorsement to him. 
between the principal parties and the original holder, and between himself 
and his own indorser. HUl v. Shields, 81 N. G. 250. But if there be an equity 
attaching to the bill or note itself, it has been held in England that it may be 
asserted against an indorsee after maturity by a third party who claimed the 
right to follow the biU. In re European Bank, Ex parte Commercial Bank. 5 
Oh. App. 358; 1 Ames, Bills, 801; Chalm. Dig. Bills & N. 140. And, if the 
equity be a claim to some right in the instrument directly attached to it, we 
perceive no good reason why it may not be asserted against an indorsee after 
maturity by any party whatsoever." 



Digitized by 



Google 



ZEIS V. POTTER. 675 

In a subjoined note it is said: 

"But see, contra, Crosby v. Tanner, 40 Iowa, 136;. Bank v. Evennan, 52 
Miss. 600; Duke v. Clark, 58 Miss. 466. Compare Warren v. Haight, 65 N. Y. 
171." 

See, also, Tied. Com. Paper, § 295, and note. 

The reason generally given for the distinction is thus stated in 
Silverman v. Bullock, 98 111. 10: 

"Persons dealing In such securities can without difficulty Inquire of the 
makers If any defense exists against them, but more than that it is not prac- 
ticable to do. Of course, it would not be possible to discover, even by the 
utmost diligence, all persons that might have equitable rights in the subject* 
matter of the assignment, and the adoption of a rule that would let in latent 
equities to prevail against the assignee would be to ensnare dealers in such 
securities." 

In respect to this, while the present casQ does not require a defi- 
nite expression of opinion, it is deemed proper to suggest that the 
purchaser of overdue or nonnegotiable paper, if required to in- 
quire of the makers whether they have any defense, may equally 
weU be required to inquire into the rights of remote indorsers or 
others whose names appear on the paper. The payee and each suc- 
cessive indorsee, though he has parted with possession and title, 
may yet have an interest which, as against all but innocent pur- 
chasers for value and without notice, equity would protect; and, if 
convenience of inquiry is equivalent to notice of the rights of the 
maker, why not of any other, who, by reason of his name being on 
.the paper, or by other means, the proposed purchaser is notified that 
he once had, and therefore may yet have, an interest? The maker 
often signs for accommodation, and the apparent indorser may be 
in fact the principal. The reasonable rule would seem to be that 
the purchasers of such paper should take subject to the equities of 
all who appear or are known to have had an interest in it. We need 
not, however, go to that extent now. In this case the bank was 
informed that there was an outstanding interest of |2,000, and that 
the holders of the certificate had a right to pledge only the remainder. 
Knowing this much, the bank was bound to inquire of the owner 
into the character and extent of that interest. The probability is 
that the name of the owner was given, — ^at least, it would have 
been given if asked; and, indeed, it is probable that, if the particulars 
had been asked of Berger, they would have been frankly stated. 
The bank was put upon inquiry. On the inquiry made il^ learned of 
an outstanding interest, and, not having gone further, it must be 
held to have had notice of what by proper effort it would have 
learned. It would have learned that the equity of Zeis was superior 
to all rights of E. S. Dreyer & Ck). 

It is urged, on the authority of Mechem, Ag. (1889) § 729, citing 
Congar v. Railway Co., 24 Wis. 157, and Bridge Co. v. Baker, 75 
111. 140, that notice to the note teller, Greenshields, was not notice 
to the bank. It is not denied that Moll, the assistant cashier, to 
whom Berger presented the list of collaterals, had full power to rep- 
resent the bank in the transaction; but, instead of taking the labor 
and responsibility himself, he simply "glanced over it," — whether 
the bundle or list, or both, is uncertain, — and, according to custom, 
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directed Berger to go to the teller, ^who had charge of the col- 
laterals," to check them up, to see that everything on the list was 
delivered. To hold that the knowledge of the teller in this instance, 
acquired as it was in the very transaction committed in the usual 
way to his charge, should not be binding on the bank, would be to 
establish for such institutions an effective but most unreasonable 
and unfair method of evading just and wholesome responsibility un- 
der the law. It is hardly to be doubted that the teller communi- 
cated to Moll the information which he obtained. No proof to the 
contrary was offered. Besides, it is to be observed that the certifi- 
cate of sale was presented to Moll himself with the same indorse- 
ment upon it which proved suflBcient to put the teller upon inquiry; 
and, if Moll had been careful to observe, he doubtless would have 
made the same inquiry. If the duty to investigate was his alone, 
it was negligence on his part, attributable to the bank, that he did 
not recognize the significance of the notice put under his eyes. 

The decree below is reversed, with direction to enter a decree which 
shall declare the interest of the appellant in the certificate of sale 
and in the property therein described to be prior and superior to alJ 
rights of the receiver. 



MBTZGAB et ux; v. McCOY. 

(Circuit Court, D. Pennsylvania. January 19, 1901.) 

No. 30. 

1. Suit to Quiet Title— Title of Plaintiff. 

Where the plaintiff has only been in possession of real estate for a 
short time, and acquired title thereto by conveyance during the suit, or 
after an adverse judgment was obtained in ejectment against his gran- 
tor by the present defendant, and nothing Is suggested In plaintiff's bill 
to quiet title which was not available as a defense In the ejectment suit, 
a demurrer will be sustained thereto. 

^ Samb— A dequatb Remedy at Law. 

Act March 8, 1889 (P. L. 11), as amended by Act May 25. 1893 (P. L. 
131), authorizing the person in possession of real estate to obtain a rule 
on an adverse claimant to commence ejectment within six months, and 
empowering the court entering the rule to enter final judgment if such ac- 
tion is not commenced, provides a remedy at law which prevents the 
plaintiffs in possession from maintaining a suit to quiet title. 

In EquMy. Sur demurrer to bill. ^ 

J. M. Stoner, for complainants. 

John M. Buchanan and Hice & Hice, for respondent. 

AOHESON, Circuit Judge. Under the jurisdiction and practice in 
equity, independently of statute, to maintain a bill quia timet to re- 
move a cloud upon the title to real estate, or a bill of peace, the 
plaintiff must show a clear legal title, as well as possession. Alexan- 
der V. Pendleton, 8 Cranch, 462, 3 L. Ed. 624; Orton v. Smith, 18 How. 
263, 15 L. Ed. 393; Frost v. Spitley, 121 U. S. 552, 556, 7 Sup. Ct. 
1129, 30 L. Ed. 1010. The bill here shows possession of brief dura- 
tion in the plaintiffs, but falls far short of showing such a clear title 
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in them as would justify the interference of a court of equity. The 
plaintiffs' title has never been established at law. On the contrary, 
it appears that, in an action of ejectment in a court of competent 
jurisdiction brought by this defendant against parties in possession 
of the land under whom the present plaintiffs claim, there was a ver- 
dict for the plaintiff therein, and a judgment in his favor. Thus, in 
the only trial at law coiicerning this land which has taken place, the 
verdict and judgment were against the title which the plaintiffs in 
this bill set up as the foundation of the relief sought by them. These 
plaintiffs took a conveyance from the defendants in that ejectment 
either pendente lite or after the adverse judgment was rendered. 
Qearly, the plaintiffs stand in the shoes of the defendants in the 
ejectment, and such possession of the land as they had when they filed 
their bill was at the mere sufferance of this defendant, who had a 
right to a writ of habere facias possessionem. Nothing is suggested 
in the bill against the defendant's title which was not avaUable as a 
defense in the action of ejectment. The judgment at law cannot be 
annulled or defeated by a court of equity upon the showing of this bill. 
Moreover, in any view that could be taken of the title of the plaintiffs, 
they are not remediless at law. Under the Pennsylvania act of 
March 8, 1889 (P. L. 11), as amended by the act of May 25, 1893 (P. 
L. 131), a party in possession of land upon application to the proper 
court of common pleas may obtain a rule upon a person not in posses- 
sion who claims title to bring an action, of ejectment within six 
months from the service of the rule, and on failure to comply with 
the rule the court is empowered and required to enter a final and con- 
clusive judgment as between the parties. There must be judgment 
for the defendant upon the demurrer. Let a proper decree be drawn. 



McGUIRB V. PENSACOLA CITY CO. et al, 

(Circuit Court of Appeals, Fifth Circuit January 8, 1901.) 

No. 957. 

Bill in Equity— Averments— Remedy at Law— Ejectment. 

Where the averments of a bill in equity to recover, real estate show 
that the complainant has a legal title, and that the defendants are in 
possession of the same by force, the remedy is by an action at law of 
ejectment; hence the bill was properly dismissed. 

Same— Multiplicity of Suits— Dismissal. 

An action to recover real estate, brought by bill in equity to prevent a 
multiplicity of suits, will be dismissed where the defendants can be Joined 
in one action at law. 

Same- Jury Trial. 

The aid of equity in the federal court cannot be invoked to prevent a 
multiplicity of suits In an action to recover real estate where the legal 
title is in complainant, since each defendant is entitled to a trial by Jury, 
under Const. U. S. Amend. 7. 

Same— Fraud— Conspiracy— Violence. 

Where the complainant In a bill in equity to recover real estate, having 
title, though out of possession, alleges that defendants obtained posses- 
sion by conspiracy, fraud, and violence, and by void Judgments of the state 
court, a court of equity will not take Jurisdiction, since such wrongs can 
be remedied in an action at law. 
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S. Same— QuFKT Title. 

A complainant, not in possession, but having legal title to realty, can- 
not invoke the aid of equity in the federal court to remove cloud from title 
against defendants who are in possession. 
6i Same— Dismissal by Court. 

Where an adequate remedy at law exists, the court of equity will dis- 
miss a bill on its own motion; hence a specified form of objection to the 
court's jurisdiction is not required. 

Appeal from the Circuit CJourt of the United States for the North- 
em District of Florida. 

This is a suit in equity involving the right, title, and possession of a one- 
fourth undivided interest in 262^ acres of land in the city of Pensacola, 
Escambia county, Fla. The bill is filed by Florida McGuire against the 
Pensacola City Company and 47 other defendants. Two of the defendants^ 
the Pensacola City Company and the Pensacola & Atlantic Railroad Company 
— are corporations chartered under the laws of Florida, The other defend- 
ants are all citizens of Florida, with the exception of Charles H. Edgar and 
Henry Knowles, who are citizens of the state of New York, and Clarence 
Knowles, who is a citizen of Georgia. It is alleged in the bill that the land 
in question was granted by the Spanish crown, in 1806, to Gabriel Rivas, who 
died intestate in 1822. The averments then show that the complainant Is a" 
descendant of Gabriel Rivas, and an heir at law of a one-fourth undivided in- 
terest in the lands. The lands remained in the constructive posse'fesion of the 
heirs of Gabriel Rivas until the year 1869, when Albert V. Caro, one of his 
heirs, in behalf of himself and the other heirs, took actual possession of the 
land; and it is alleged that he still lives on a portion of the tract. He is not 
made a party to the suit. The land has on it a number of houses and other 
improvements, with orchards and gardens, and its value exceeds $50,000. 
It is alleged that the Pensacola Company, acting through one William C. Cooke, 
in company with about 50 men, forcibly entered on the lands, and proceeded 
to cut down the trees, open and lay out streets, and then left the lands; 
that said Cooke, with about 50 men, in July, 1870, again took possession of 
the land, and undertook to construct a fence thereon; and that Albert V. Caro 
broke down the fence, and regained possession of the land. It is alleged that 
by Judicial proceedings in the state courts of Florida the defendants obtained 
possession of the lands; that the Judgments rendered by said state courts are 
void by reason of the fact that the Judge rendering the Judgment was con- 
nected with the corporation which was plaintiff, and was connected by affinity 
with some of the parties to the suit. It is not alleged that Florida McGuire, 
the complainant, was a party to these suits. Fraudulent combinations and 
conspiracies . between the defendants are alleged. It is not alleged that the 
complainant is in possession of the land. It is alleged that a receiver ap- 
pointed by the state court has taken possession of the land, or a part of it, 
and has compelled tenants thereon to attorn to him, and has forcibly and 
fraudulently driven off other tenants from the property, and converted it to 
his own use for the benefit of the Pensacola City Company and the other 
defendants; and that other defendants, who are named, are "among the pres- 
ent possessors of said tract, or a portion thereof, all claiming under the 
Pensacola City Company." In the thirtieth paragraph of the bill it is alleged 
that while the complainant, through her agents, was in possession of the land 
and Its Improvements, the defendants "Illegally wrested possession of the 
lands from the said heirs," excepting that portion of the land which is in pos- 
session of Albert V. Caro. The prayer is for an injunction to restrain the 
defendants from disposing of or interfering with the lands, or from cutting 
any streets or trees on the lands, or committing any trespass thereon; that 
a receiver may be appointed to take possession of the land and collect the 
rents; that an account may be taken as to rents and profits; that the title to 
said property may be quieted, and that it be decreed what interest and title the 
complainant has in the lands; and that the said tract be ascertained to 
belong to the complainant, and be decreed to her, together with the rents 
and profits. The defendants demurred to the bill because the complainant has 
not made such a case as entitles her in a court of equity to any discovery or 
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relief from or against these defendants touching the matters contained In the 
bill, or any of such matters. The court sustained the demurrer, and dis- 
missed the bill, and the complainant appealed to this court, and assigns the 
decree as error. 

Louis P. Paquet, Simeon Belden, and Wolfe & Reese, for appellant 
Wm. A. Blount and A. C. Blount, Jr., for appellees. 

Before PARDEE, McOORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

Suits in equity cannot be sustained in either of the courts of the 
United States where a plain, adequate, and complete remedy may be 
had at law. Rev. St. U. S. § 723. This section of the judiciary act 
of 1789 was merely declaratory of existing law. The averments of 
the bill show that the complainant has the legal title to the land 
claimed, and that defendants have obtained possession by force, and 
are now in possession. This makes a plain case for an action of 
ejectment. If these averments are true, — and on demurrer they are 
presumed to be true, — ^the appellant would be entitled to recover the 
land in ejectment. Under the seventh amendment to the constitu- 
tion the defendants in possession have the constitutional right to a 
trial by jury. No statute of the state of Florida is cited as conferring 
equity jurisdiction on state courts in cases like this, and such statutes, 
if enacted, would not control the equity jurisdiction of the federal 
courts in a case where to enforce the statute would deprive a party 
of^trial by jury. Scott v. Neely, 140 U. S. 106, 111, 11 Sup. Ot. 712, 35 
L. Ed. 358; Gates v. Allen, 149 U. S. 451, 13 Sup. Ct. 883, 977, 37 L. 
Ed. 804. We do not understand the learned counsel for the appel- 
lants as disputing these propositions, but their contention is that the 
bill contains averments that take the case out of the influence of 
these well-settled rules. 

First, it is claimed that the court has jurisdiction to prevent a mul- 
tiplicity of suits. The federal courts, of course, have jurisdiction in 
equity, in proper cases, to prevent a multiplicity of suits. But there 
is nothing alleged in the biU to confer jurisdiction on that account. 
If the defendants are trespassers, having obtained possession by force 
and violence, as alleged, they may all be joined as defendants in one 
action of ejectment. Greer v. Mezes, 24 How. 268, 277, 16 L. Ed. 
661; Jackson v. Woods, 5 Johns. 278; Rowland v. Ladiga's Heirs, 
21 Ala. 9. But, even if a number of suits were required to settle the 
controversy as to the lands, each defendant would have the right to 
submit his claim of title and right to possession to a jury. Doggett 
V. Hart, 5 Fla. 215; Hughes v. Hannah, 39 Fla. 365, 22 South. 613; 
Whitehead v. Shattuck, 138 U. S. 146, 11 Sup. Ct. 276, 34 L. Ed. 873. 

It is claimed that the court has jurisdiction in equity "to inquire 
into allegations of conspiracy, fraud, and violence." The fact that 
the defendants conspired to obtain possession of the land, or commit* 
ted frauds and violence to obtain possession, the complainant having 
the legal title and the right to possession, does not confer jurisdiction 
in equity of a suit to recover the lands. These wrongs on the part of 
the defendants do not prevent the plaintiff from recovering the lands 
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at law in ejectment Such averments in a bUl to recover real estate 
and its rents, brought by a plaintiff out of possession, and having the 
legal title against defendants in possession, do not confer jurisdiction 
in equity. Smyth v. Banking Co., 141 U. S. 656, 660, 661, 12 Sup. Ot 
113, 35 L. Ed. 891. The averments that the defendants hold the 
lands under void judgments are without effect as conferring jurisdic- 
tion, because the judgments could as well be held void at law. 
Smythe v. Banking Co. (C. C.) 34 Fed, 825; Lewis v. Cocks, 23 Wall. 
466, 469, 23 L. Ed. 70. 

The third contention of the appellant is that the court has juris- 
diction '^0 quiet title from cloud now resting on it by acts of defend- 
ants.*' It is well settled that a plaintiff not in possession, having the 
legal title, cannot maintain a bill against defendants who are in pos- . 
session to remove cloud from title. Orton v. Smith, 18 How. 263, 15 
L. Ed. 393; Frost v. Spitley, 121 U. S. 552, 556, 7 Sup. Ct. 1129, 30 
L. Ed. 1010; 17 Enc. PI. & Prac. 306; 5 Notes U. S. Rep. 572. 

Objection is made to the form of the demurrer interposed by the 
defendants. This question is immaterial. In Lewis v. Cocks, 23 
Wall. 466, 23 L. Ed. 70, the objection was not made by demurrer, plea, 
or answer, nor was it suggested by counsel, but the court sua sponte 
directed the dismissal of the bill. *1t is the universal practice of 
courts of equity," said Mr. Justice Swayne, "to dismiss the bill if it be 
grounded upon a mere legal title. In such case the adverse party has 
a constitutional right to a trial by jury." The decree of the circuit 
court should be amended so as to make the dismissal without preju- 
dice to the rights of the plaintiff to sue at law as she is advised, and, 
as so amended, it is affirmed. 



BDWARD p. AliLIS CO. v. WITHLAOOOOHBB LUMBER CX>. et al* 

(Circuit Court of Appeals, Fifth Circuit January 8, 1901.) 

No. 960, 

BquiTT— Pleading— Amendment— DiscBETioNABT Ruling. 

Under equity rule 35, providing that if a demurrer be allowed the court 
may, in its discretion, on motion of the plaintiff, allow him to amend his 
bill on such terms as it deems reasonable, the question of amendment is 
largely in the discretion of the court; and where demurrers were sus- 
tained to plaintiff's entire bill on May 31, 1899, and motion for leave to 
amend was not filed until September 7, 1899, and the bill, with amend- 
ments embodied, was not lodged with the clerk until January 6, 1900, 
there was no abuse of discretion in refusing leave to amend, though the 
amendment might have been a proper one, and the refusal was on the 
ground that it was improper, and also that it was precluded by delay. 

Appeal from the Circuit Court of the United States for the Southern 
District of Florida. 

Herbert L. Anderson, for appellant. 

Edmund F. Dunne and Eugene CDunne, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This bill in equity was filed in the ci^ 
ouit court of the Fifth judicial district of the state of Florida, and 
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it is conceded that the case was properly removed to the circuit court 
of the United States for the Southern district of Florida. The suit 
was brought by the Edward P. Allis Company, a corporation organ- 
ized under the laws of Wisconsin, against the Withlacoochee Lumber 
Company, a corporation under the laws of New Jersey, and eight other 
defendants, one of whom was a citizen of the state of Florida, resid* 
ing in the Southern district. After the case was duly removed to the 
United States circuit court several of the defendants filed separate 
demurrers to the bill. Among those who demurred were the With- 
lacoochee Lumber Company, Henry S. Paul, and M. A. Shaw. The 
grounds of their separate demurrers were, in brief, that the bill was 
multifarious, that there was a misjoinder of parties defendant, that 
the bill was without equity, and that the contract set up in the bill 
was void under the Florida statute of frauds. The court sustained 
all of the demurrers. It is conceded in argument in this court that 
the bill was multifarious, and it is therefore admitted that the de- 
murrers on that ground were properly sustained. The only assign- 
ments of error, therefore, left for consideration are those relating 
to the refusal of the court to allow the biU to be amended. To present 
the question clearly, the dates of the several orders, motions, and 
decrees should be stated. On May 31, 1899, the demurrers were 
fully heard and sustained upon each and every ground of the de- 
murrers, and the demurring defendants -allowed to recover costs, but 
the bill was not dismissed. It does not appear that at this time the 
complainant asked leave to amend the biU. No suggestion as to an 
amendment appears in the record until September 7, 1899, when a 
motion was filed for leave to amend the original bill by dismissing 
it as to several of the defendants, and by making certain changes in 
the bill stated in the motion. It is not until January 6, 1900, that 
the bill with the amendments formally embodied in it is lodged with 
the clerk of the court, to be filed if allowed on the hearing. On 
March 29, 1900, the counsel for the complainant made application to 
have the motion for leave to amend set down for hearing. The hear- 
ing was set for April 16, 1900. Afterwards, on May 10, 1900, the 
circuit court made an order refusing to allow the amendment, and 
dismissed the bill without prejudice. The learned judge in refusing 
the amendment called attention to the fact that the demurrer to the 
bill had been sustained May 31, 1899, and that the amendment offered 
was not presented for filing until January 6, 1900; that the bill was 
sworn to, while the offered amendment was unsworn, and that the 
allegations of the unsworn amendment differed materially from the 
averments of the sworn bUl; and that the allegations of the amended 
bill, when considered in connection with the allegations of the orig* 
inal sworn bill, do not entitle the complainant to the relief prated 
for. It is not necessary, we think, for us to consider these sugges- 
tions of the circuit court. 

Formerly the strict practice in equity did not allow the amend- 
ment of a bill after demurrer to the whole bill had been sustained. 
The sustaining of such demurrer put the case out of court, and it 
was ended. 1 Daniell, Ch, PL & Prac. (4th Ed.) 597. This strict rule 
seems to have been somewhat relaxed in modern equity practice, but 



Digitized by 



Google 



682 105 FEDERAL REPORTER. 

it would not be useful to pursue the subject, as there is a written 
rule that governs the practice in the federal courts. Equity rule 35 
provides that if the demurrer be allowed "the court may in its dis- 
cretion, upon motion of the plaintiff, allow him to amend his bill 
upon such terms as it shall deem reasonable." This rule does not 
confer on the complainant, after a demurrer is sustained to the entire 
bill, the right to amend. Bank v. Carpenter, 101 U. S. 567, 25 L. Ed. 
815. The question of the amendment is left in the discretion of the 
.court, — ^a discretion that should always be exercised to promote the 
ends of justice. In U. S. v. Atherton, 102 U. S. 372, 26 L. Ed. 213, 
Mr. Justice Miller, ddivering the opiAion of the court, said: 

"The right to amend after a demurrer has been sustained must rest largely. 
If not wholly, in the discretion of the court; and, while we are not prepared 
to hold that in no case will its action in the matter be reviewed here, we have 
no hesitation in saying that the abuse of this discretion must be made plain, 
to authorize us to do so." 

If we concede the complainant's contention that the amendment 
was one proper to be allowed, we could not review and reverse the 
decree, if we could do so in any event, unless it was made plain that 
the court below had abused its discretion. The rule quoted contem- 
plates that the bill should be amended "upon the motion of the plain- 
tiff." This motion should be made with reasonable promptness. 
Some of the cases lay down the rule so strictly "that the application 
to amend must be made as soon as the necessity of the amendment 
is discovered." Eodgers v. Rodgers, 1 Paige, 424. Here the com- 
plainant allowed several months to elapse before moving to amend, 
and as many more before formally presenting the proposed amend- 
ment. No evidence had been taken in the case. The bill was dis- 
missed without prejudice, and the complainant could have filed a new 
bill asserting all rights that it proposed to assert by the amended 
bill. We find nothing in the case to indicate that there has been 
an abuse of the discretion by the court in refusing to allow the amend- 
ment. The decree of the circuit court is affirmed. 



ROSS V. CITY OF PORTLAND et at 

(Circuit Court, D. Oregon. January 16, 1901.) 

No. 2,650. 
Res Judicata. 

Judgment against complainant In a suit to enjoin sale of property on 
an assessment is a bar to a second suit for the same purpose, the validity 
of the assessment being attacked in both suits, though in the second 
suit it is attacked on a new ground. 
Taxation— Validity of Assebsmbnt— Laches. 

After an assessment has been levied for seven years, it is too late to 
question its validity by suit to enjoin a threatened sale thereunder, though 
* the sale is under a new process; the process being made necessary by 
the restraint, at suit of complainant, of the sale attempted more than 
seven years before, and being but a mere continuation of what was then 
begun. 

E. B. Seabrook, Wm. A. Munly, and John EL KoUoek, for plaintiff. 
J. M. Long, for defendants. 
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BELLINGER, District Judge. This is a suit to enjoin the city of 
Portland from selling certain lots upon which the Marquam Theater 
Building is situated, on an assessment for the improvement of Sixth 
street, upon the ground that the charter requiring the cost of such 
improyement to be assessed upon the abutting lots without reference 
to benefits is oppressive and arbitrary, and therefore in violation of 
the fourteenth amendment to the constitution of the United States, 
prohibiting any state from taking property without due process of 
law. The plaintiff prays for a preliminary order restraining the 
threatened sale pending a final determination in the cause. The im- 
provement in question was made, and the assessment complained of 
levied, in 1893. Under this assessment a levy was made at the time, 
and the property advertised for sale. Thereupon complainant's gran- 
tor, with others similarly situated, brought a suit in the state court 
to restrain the proposed sale, upon various grounds of objection to 
the validity of the proceedings, but not including the objection now 
made. Upon the final hearing in the state supreme court, the attor- 
neys for complainant attempted, for the first tune, to raise this ques- 
tion; but inasmuch as it was not assigned as error on the appeal, 
and did not otherwise appear in the record, the court refused to con- 
sider it The supreme court of the United States, in Village of Nor- 
wood V. Baker, 172 U. 6. 269, 19 Sup. Ct. 187, 43 L. Ed. 443, decides, 
in effect, that a rule of assessment that arbitrarily places the burden 
of an improvement upon the abutting property by the front foot of 
such property, without any provision for a proper inquiry as to the 
special benefits accruing from the improvement, is a taking of prop- 
erty without due process of law, and that in such a case, where it 
cannot be seen or known (the assessment b^ing arbitrary, and no 
inquiry having been made to that end) that benefits have resulted to 
the abutting property, the complainant is not required to tender any 
amount as a condition to relief. Assuming that this decision applies 
in a case like this, — a thing that does not admit of question, — neve^ 
theless the application for a preliminary injunction must be denied, 
because of the former adjudication of the same matter between the 
city and complainant's grantor, and because of complainant's laches 
in bringing this suit. Where a party has a valid defense to an action, 
but fails to make it, he is concluded by the judgment rendered; and 
this rule applies "not only to points upon which the court was actually 
required to form an opinion and pronounce judgment, but to every 
point which properly belonged to the subject of the allegation, and 
which the parties, exercising reasonable diligence, might have brought 
forward at the time." 1 Herm. Estop. 548. The point or particular 
question upon which the decision in the former case was rendered 
does not affect the conclusiveness of the adjudication, wheije the claim 
or demand is the same. In the leading case of Cromwell v. Sac Ck)., 
94 U. S. 351, 24 L. Ed. 195, the action was upon certain county bonds, 
void as against the county, in the hands of parties who did not acquire 
them before maturity for value. It was held that the plaintiff was 
not estopped by a judgment against him in another action upon other 
bonds of the same issue, where he had not proved that he had given 
such value. Here the second action was upon a different claim or 
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demand, and so being, and the point or question actnally litigated not 
being the same, there was no estoppel. It is, of course, not ques- 
tioned but that, if the second action had been upon the same bonds 
as those involved in the former action, the plaintiff would have been 
precluded, notwithstanding the fact that the point or question in 
litigation — ^the question of purchase for value before maturity — had 
not before been litigated. As to the former recovery in that case the 
court says: 

"It is a finality as to the daim or demand In controversy, concluding par- 
ties, and those in privity with them, not only as to every matter which was 
offered and received to sustain or defeat the claim or demand, but as to any 
other admissible matter which might have been offered for that purpose. 
Thus, for example, a judgment rendered upon a promissory note is conclusive 
as to the validity of the instrument and the amount due upon it, although 
it be subsequently alleged that perfect defenses actually existed, of which 
no proof was offered, such as forgery, want of consideration, or payment." 

In all cases where the claim or demand is the same the party is 
estopped, without reference to the identity of the point or question 
brought forward in the two cases in support of such daim. In this 
case the former suit was to prevent the identical injury now com- 
plained of, and the ultimate question — ^the validity of the assessment — 
was then, as now, attacked. The new i)oint in the case does not affect 
the finality of the former adjudication. It is not open to a party to 
prosecute as many suits for the same demand as he may have points 
to urge in its support. The rule of res judicata ought to be applied 
with strictness, especially in cases like this, where the two suits are 
brought in different jurisdictions. 

I am furthermore o( the opinion that, where the alleged illegal as- 
sessment has been levied for a period of seven years, it is too late 
to question its validity in equity. It is said as to this that the threat- 
ened sale is a new sale. But the new sale is under a process made 
necessary by the restraint, at the suit of complainant's grantor, of 
the sale attempted more than seven years ago, and is a mere con- 
tinuation of what was then begun. The application for a preliminary 
restraining order is denied. 



WESTERN UNION TEL. CO. et al. v. AMERICAN BELL TEL. Oa 

(Circuit Court, D. Biassachusetts. December 21, 1900.) 

No. 949. 

RbfbrbivciB'Effbct of Findings. 

Where by consent of parties a case is referred to a master to hear and 
decide t^e issues and report his findings both of fact and of law, such 
findings are to be taken as presumptively correct, and wiU not be dis- 
turbed unless for manifest error in the consideration given to the evi- 
dence, or in the application of the law. 

Contracts— CoNBTBUcTiON— Evidence to Explain Meaning of Language 
Ubrd. 

Where the language of a written contract is capable of two interpre- 
tations, and doubt exists as to its true meaning, evidence of previous 
negotiations and of surrounding facts and circumstances relating to the 
subject-matter of the contract is admissible in order to reach an inter- 
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pretation in accordance with the understanding of the parties at the time 
the contract was made. 

8. 8amb—Con6tbuction— Rentals ob Royalties from Telephones. 

Plaintiffs and defendant, each ot whom owned patents relating to tele* 
phones, which were in litigation between them, made a settlement, and 
entered into a contract by which defendant was granted an exclusive 
license to use all the patents of plaintiffs, and agreed to pay them upon 
all telephones used in the United States under license from it, "express or 
implied, unless expressly excepted, a royalty or bonus of twenty per cent, 
of all rentals or royalties actually received or rated as paid, in accordance 
with the provisions of this contract, troja licenses or leases for speaking 
telephones, exclusive of call bells, batteries, wires, and other appliances, 
or services furnished or performed." The contract stated the then recog- 
nized "standard" annual rentals or royalties for each telephone, which 
was subject to commissions^ and provided the commissions which might be 
paid therefrom, and the minimum rentals which might be charged, 
without a special agreement of the parties. It required defendant to 
keep accounts of the number of telephones manufactured, licensed, and 
put out for use, and of the rentals received and commissions paid, and 
provided that, where exchanges were conducted by defendant or other 
coiporations in which it was interested, the usual rentals on the tele- 
phones used should be "rated as paid," within the meaning of the con- 
tract. Subsequently defendant adopted the plan of selling a perpetual 
license to use its Instruments in a certain territory to a local company, 
taking In payment stock of the company; and in such cases the company 
paid the usual rentals on the telephones used, less the usual commissions. 
ffcW, that the term "rentals or royalties," used in the contract, did not 
include the general profits which defendant might make from the monop- 
oly given by its patents, either by conducting exchanges itself, or from 
licenses granted to others therefor, but was intended to cover only rentals 
from instruments, as specified and defined in the contract, which by the 
recognized custom were rented, and not sold, and that defendant was not 
entitled to any portion of the stock received from the sale of such licenses. 

In Equity. On exceptions to master^s report 

John P. Dillon, Josiah H. Benton, Jr., and Bush Taggart, for com- 
plainants. 
Bichard Olney, John 0. Gray, and Charles H. Swan, for defendant. 

COI/r, Circuit Judge. Under a contract dated November 10, 1879, 
the defendant, then known as the National Bell Tdiephdne Company, 
agreed to pay to the plaintiffs, represented by the Western Union 
Telegraph Ccmpany, 20 per cent, of all rentals or royalties received 
from licenses for telephones in the United States. The Bell Com- 
pany issued licenses to sundry corporations, and received, in addi- 
tion to the annual rentals for telephones, 35 per cent, of the capital 
stock of these corporations. The plaintiffs claim that this stock 
was ^^rentals or royalties,*' jeithin the meaning of the contract, and 
that they are entitled to 20 per cent, of the stock and the dividends 
declared thereon. The defendant maintains that the "rentals or roy- 
alties" mentioned in the contract are the standard annual rentals, 
less commissions, and nothing more; that it had the exclusive right 
under the contract to carry on the exchange business and to receive 
the profits, or to license another corporation to carry it on, receiv- 
ing from such licensee a share of the profits; that this stock, in other 
words, merely represents the outcome of the mode adopted for real- 
izing its share of the profits of the exchange business. Hie case was 
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referred to a master, who found in favor of the defendant. The 
present hearing was had on the plaintiffs' exceptions to the master's 
report. The order of reference was as follows: 

"And now, to wit, May 28, 1886, upon a^eement of parties filed. It Is 
ordered that the above-named cause be referred to Hon. John Lowell, as 
master, to hear the parties and report the facts, with such part of the testi- 
mony as either party shall request, and his rulings on any question of law 
arising in the case." 

The report was filed August 11, 1891. On November 29, 1897, 
the exceptions were filed; the time for filing having been extended 
by agreement of parties. The master made certain findings of fact 
and rulings of law. 

Where parties consent to the reference of a case to a master to 
hear and decide the issues and report his findings, both of fact and 
of law, such findings are to be tsUien as presumptively correct, and 
will not be disturbed unless for manifest error in the consideration 
given to the evidence, or in the application of the law. Kimberly 
V. Arms, 129 U. S. 512, 524, 9 Sup. Ct. 355, 32 L. Ed. 764; Davis v. 
Schwartz, 155 U. S. 631, 636, 637, 15 Sup. Ot. 237, 39 L. Ed. 289; 
Crawford v. Neal, 144 U. S. 585, 596, 12 Sup. Ct. 759, 36 L. Ed. 552; 
Furrer v. Ferris, 145 U. S. 132, 134, 12 Sup. Ct. 812, 36 L. Ed. 649; 
Schwartz v. Duss (C. C. A.) 103 Fed. 561, 565. 

The plaintiffs have confined their oral and printed arguments 
mainly to the discussion of the fundamental question on which the 
case turns. This question is raised by several exceptions, which 
differ in form of statement. As bearing on the main question, the 
exception to the ruling of the master admitting evidence of the pre- 
vious negotiations between the parties to the contract has also bt^en 
discussed. I shall limit the consideration of the exceptions to these 
two questions. 

Article 1 of the contract declares: 

The defendant "shall pay to the" plaintilVs •'upon all telephones used in 
the United States, under any license from the" defendant, "express or implied, 
unless expressly excepted, a royalty or l)onus of twenty per cent, of all rentals 
or royalties actually received or rated as paid in accordance with the provisions 
of this contract; from licenses or leases for speaking telephones, exclusive of 
call bells, batteries, wires, and other appliances, or services furnished or per- 
formed." 

The controversy turns upon the interpretation of the words "rent- 
als or royalties" in this provision. The defendant contended before 
the master that these words had reference to the standard annual 
rentals for telephones, and did not include profits derived from the 
exchange business. In support of this contention the defendant 
relied — ^First, upon the contract; and, second, upon evidence of the 
previous course of business, the negotiations and correspondence 
between the parties, and prior drafts of the contract. The master, 
against the objection of the plaintiffs, admitted this evidence, not 
to vary the terms of the contract, but to explain the sense in which 
the language was used. If the contract had, been limited to the 
above provision in article 1, with the words "or rated as paid in 
accordance with the provisions of this contract" omitted, it might 
have been argued with much force that the meaning of "rentals or 
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royalties" is plain and admits of but one interpretation, and that 
it covers everything in the nature of rental or royalty which was re- 
ceived from any license for telephones by the Bell Company. But, 
reading the whole of this provision in connection with the provi- 
sions which follow, the most that the plaintiffs can fairly claim is 
that the case presents a contract which is capable of two interpreta- 
tions. This being true, it was clearly proper for the master to ad- 
mit evidence of previous negotiations and surrounding facts and cir- 
cumstances relating to the subject-matter of the contract, in order 
to reach an interpretation of the language used in accordance with 
the understanding of the parties at the time the contract was en- 
tered into. That such evidence is admissible where a contract is 
capable of two interpretations and a doubt exists as to the true 
meaning is well established. Nash v. Towne, 5 Wall. 689, 699, 18 
L. Ed. 527; Canal Co. v. Hill, 15 Wall. 94, 100, 21 L. Ed. 64; Moran 
V. Prather, 23 Wall. 492, 501, 23 L. Ed. 121; Reed v. Insurance Co., 
95 U. S. 23, 30, 24 L. Ed. 348; Brawley v. U. S., 96 U. S. 168, 173, 
24 L. Ed. 622; Merriam v. U. S., 107 U. S. 437, 441, 2 Sup. Ct. 536, 27 
L. Ed. 530; Railway Co. v. Jurey, 111 U. S. 584, 592, 4 Sup. Ct. 566, 28 
L. Ed. 527; Knox Ca v. Ninth Nat. Bank, 147 U. S. 91, 99, 13 Sup. Ct. 
267, 37 L. Ed. 93; Sargent v. Adams, 3 Gray, 72; Stoops v. Smith, 100 
Mass. 63, 66; Fuller v. Miller, 105 Mass. 103; Keller v. Webb, 125 
Mass. 88, 89; Bassett v. Rogers, 162 Mass. 47, 51, 37 N. E. 772; 
Machine Co. v. Graffam, 156 Mass. 415, 31 N. E. 485. 

Upon the fundamental question in the case, — whether "rentals or 
royalties,'' in article 1, include exchange profits, or refer only to 
standard annual rentals for telephones, — ^the master ruled substan- 
tially as follows: The "rentals and royalties" which are to be di- 
vided between the parties are certain annual sums, which are def- 
initely fixed in the contract, with a certain latitude for increase or 
diminution. The word "royalty,'' in this contract, is used inter- 
changeably with "rental," and cannot be construed to mean any- 
thing other than rental, l^e exclusive right to do an exchange 
business was left with the. defendant, and this cannot be construed 
as anything less than the right to the profits of the business, whether 
carried on alone or jointly with others. The previous Ormes con- 
tract made by the parties to this suit was the basis of the present 
contract. The Ormes contract contemplates that the defendant, in 
any one of several contingencies, will carry on exchanges, or author- 
ize them to be carried on, and that it will then pay one dollar (with 
a minimum of ^V**®) ^^^ c^ch telephone to the. plaintiffs, and noth- 
ing more. The meaning of the contract of November 10, 1879, ap- 
pears to be the same. The defendant might have obtained larger 
rentals for its telephones used in some, or perhaps in all, of the ex- 
changes in question, if it had chosen to charge them. They would, 
however, have varied with each exchange according to the size of 
the city, and other circumstances which would affect the probability 
of profit to the exchange company. The contract contemplates a 
regular standard rental, as the rental or royalty in which the plain- 
tiffs are to share, substantially alike for each class of business, and 
not to vary with the value of the use in particular cases. By the 



Digitized by 



Google 



688 105 FEDERAL REPORTER. 

contract the defendant clearly had the exclusive right to carry on 
the exchange business alone or jointly with others, and to receive 
its profits, paying to the plaintiffs 20 per cent, of the stated rentals. 
The defendant considered that it was selling its exclusive right to 
carry on the business, and that, in whatever way the value of this 
right was realized, it was the exclusive owner of it. To the rulings 
of the master the twenty-eighth exception fairly presents the vital 
question in the case: 

"Because the master rules and finds that by the contract of November 10, 
1879, the defendant 'clearly had the exclusive right to carry on the exchange 
business alone or jointly with others, and to receive its profits, paying to the 
plaintiffs twenty per cent, of the stated rentals,' and that when it did not 
carry on such business alone, but licensed another corporation to carry it on, 
receiving for such license a share of the profits, without putting into the 
business anything but the license to use the telephones, such shares of the 
profits are not to be considered as rentals or royalties from licenses or leases 
for telephones, twenty per cent, of which Is by the terms of the contract to 
be paid to the plaintiffs, whereas the master should have found and ruled 
that such share of the profits is 'rental or royalty' for the use of telephones, 
within the meaning of the contract, and that the plaintiffs are entitled by the 
terms of the contract to twenty per cent thereof." 

To this exception may be added the twentieth: 

"Because the master found that the *rentals and royalties,' twenty per cent 
of which the contract of November 10, 1879, required to be paid by the de- 
fendant to the plaintiffs, 'are certain annual sums, which are .definitely fixed 
in the contract, with a certain latitude for increase or diminution,' and that 
the word 'royalty,' as used in the contract, 'is used interchangeably with 
*rental,' and cannot be construed to mean anything other than 'rental,' whereas 
the master should have found that the word 'royalty,* as used in said con- 
tract, means whatever compensation or return the defendant company might 
receive for the use of the telephone patents, whether in the specific form of 
rental or in any other form." 

Previous to November, 1879, the plaintiffs and defendant were 
rivals and competitors in the business of telephonic communication 
in this country. Together they controlled the entire business. Each 
party claimed the right of exclusive control under its own patents, 
and as a result they were engaged in a .long and expensive litiga- 
tion. The Western Union Company also controlled, to a large ex- 
tent, the business of telegraphic communication in the United States, 
and it was important to protect that interest. During the progress 
of the litigation the counsel for the Western Union Company ad- 
vised his client that Bell was the first inventor of the telepiione. 
This led to negotiations between the parties which terminated in the 
contract of November 10, 1879. The negotiations extended over a 
period of months, arid were conducted by principals and counsel of 
acknowledged .skill and experience, who recognized the importance 
and magnitude of the interests involved. The contract was the out- 
come of numerous drafts, with amendments, alterations, and conces- 
sions on both sides. It covers 28 printed pages of the record. It is 
elaborate in its provisions, minute in detail, and drawn with the 
greatest care and deliberation. It defines the contract meaning of 
"telephone," "rentals or royalties," "standard rates" of rentals under 
licenses in the United States, and "profit" on telephones sold for 
expprt It deals with what constituted the telephone business in 
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all its complex ramifications, as then carried on by the plaintiffs and 
defendant. It transfers, for a consideration, that business to thei 
defendant, and secures to the plaintiffs the telegraph business. Bj 
making an absolute and complete transfer of the entire business to 
the defendant, and providing a simple method of accounting, in the 
form of a "royalty or bonus" to be paid on each telephone instru- 
ment licensed at home or sold abroad, the parties found a satisfac- 
tory solution of the most important question in the complex and 
difficult problem of the adjustment of their affairs. There has been 
no change in the telephone business or in the manner of conduct- 
ing it since the date of the contract, except in two particulars: 
(1) A large increase in the exchange business, and consequently in the 
profits derived therefrom; and (2) in the general adoption by the de- 
fendant of th^ plan of granting permanent or perpetual exclusive 
licenses in place of exclusive licenses for a limited time, — generally 
five years, — with the privilege of taking the plant at cost at the end 
of that time, as a mode of realizing profits from the exchange busi- 
ness. 

The first Bell patent was granted in 1876, and the defendant be- 
gan business the following year. It first leased telephone iustru- 
ments directly to customers at annual rentals, but soon adopted the 
plan of allotting specified territory to individuals or companies who 
were to furnish customers with telephones supplied by the defendant 
at a fixed "annual rental." These "agents" were i)aid by a commis- 
sion on the rentals. They were to construct and furnish lines, re- 
taining such profits as they might realize. As the business devel- 
oped it was found that the exchange system afforded an important 
and profitable use for telephonea Becognizing this, the defendant 
began to make licenses for a limited term (generally five years) to 
local companies, who were to build exchanges and to retain all the 
profits of the exchange business, reserving, however, to itself the 
right to take the plant at a fair valuation, not exceeding actual cost, 
at the end of the term. Previous to November 10, 1879, the de- 
fendant made 185 territorial contracts. Some were for private lines, 
but the larger number were for exchanges. By these contracts the 
defendant gave a license to use telephones for district or exchange 
purposes in a certain territory at the regular rental fixed from time 
to time, less certain commissions, and further agreed not to license 
any other persons to use telephones for such purposes in such ter- 
ritory. The licensee agreed to pay the rentals to build and equip tele- 
phone lines, and to establish exchanges and district systems suffi- 
cient for the wants of the community within said territory. Upon 
the termination of the agreement the defendant might take posses- 
sion of the property and purchase the same at a fair valuation, to 
be determined by arbitration or otherwise, not exceeding actual 
cost. Included in the 185 contracts there were three special con- 
tracts, — the New York contract, the Philadelphia contract, and the 
Onnes contract. By the first two, which are similar in terms, the 
defendant agreed to transfer the exclusive right to use and rent 
telephones at the annual rental of f 10, less commissions, and the 
licensees agreed to pay the rentals, and in addition a certain por- 
105 F.-44 
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tion of their capital stock. These contracts are significant, as show- 
ing that in two important instances the defendant had adopted the 
practice, where permanent licenses were given, of receiving shares 
of stock from its licensees in addition to annual rentals. GRiere is 
evidence that the plaintiffs had. knowledge of these contracts. It 
was never suggested that this stock was • "rental," or in lieu of 
"rental." The third special contract deserves notice, as it was the 
basis of the contract in suit. This was a tripartite agreement be- 
tween the plaintiffs, the defendant, and one Ormes, by which' the 
plaintiffs withdrew from the telephone business in a large territory, 
and received |1 on each telephone instrument used in exchanges 
or on connecting lines, and, subject to this payment, all the profits 
of the business belonged to the defendant or its licensee, Ormes. 
The defendant granted to Ormes an exclusive license to carry on the 
exchange business in seven states. It was to receive the regular 
rentals for telephones, less certain commissions. The licensee was 
to establish exchanges, and <he defendant was to grant to each ex- 
change the exclusive right to the business of its district. The de- 
fendant reserved the right to establish an exchange in any place 
where none had been established within 15 months, and to connect 
exchanges. At the end of 10 years, if no agreement for a continu- 
ance of the contract was made, the defendant would pay the value 
of the exchanges as determined, without consideration for telephone 
franchises. The plaintiffs were to receive from Ormes "a bonus of 
one dollar per annum" (with a minimum of 75 cents) "on each tele- 
phone rented or used by him." This bonus was also to be paid by 
the defendant .on telephones in any exchange or on any connecting 
line established by it. After the license terminated, if the business 
was carried on by the defendant, the bonus of |1 was to continue 
to be paid to the plaintiffs by the defendant. It is very significant 
that the contract in suit follows the general lines of the Ormes con- 
tract. At the date of the contract in suit the defendant owned ex- 
changes established in Boston, Lowell, Worcester, and Chicago. 
When the defendant owned the exchange, it charged itself the an- 
nual rentals, precisely as it did to strangers. Before November 10, 
1879, the defendant carried on the exchange business in three ways: 
By itself, as in Boston and Chicago; by short-time licenses, under 
which it received a regular rental of |10, less commissions, on 
each telephone instrument, with the right to buy the plant at cost 
at the expiration of the license; by perpetual licenses in two cases, 
under which the defendant received the regular annual rental of 
flO on each telephone instrument, and a share in the licensees' cap- 
ital stock. 

The course of business of the plaintiffs, and the contracts they 
made, show the same recognized distinction between "rental of tele- 
phones" and profits of the exchange business. Three of the plain- 
tiffs, by a contract entered into December 22, 1877, were associated 
together in the telephone business. The American Speaking Tele- 
phone Company owned what were known as the ^Western Union 
Patents," and received schedule annual rentals for telephones pnt 
oat The Gk>ld & Stock Telegraph Company leased the instruments. 
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built the lines, and established exchanges. The Western Union 
Company also established exchanges. On March 13. 1879, the com- 
mittee on 'telephone rentals" of 5ie American Speaking Telephone 
Company voted to approve "a new list of rentals." Bien follows 
a schedule beginning as follows; 

Jan. 1, 1879. 
Rental Per Annum, Including 

(Commission. 

Single Duplex Telephone : ;.... $10 00 

In combination with another telephone or for interior use 5 00 

The course of business is stated in the deposition by Mr. Taylor, 
auditor of the Gold & Stock Telegraph Company: 

"Int. 34. I understand when the Gold & Stock or the VSTestem Union fur- 
nished telephones, under those and similar contracts, to any of the customers 
where they built Hues,— the American Speaking received a certain sum per 
year on each telephone, according to the schedules already put in,— and that 
the rest of the money paid by the purchaser went to the Gold & Stock or the 
Western Union, respectively; they paying the expenses of the lines, mainte- 
nance, and so forth. Was that the regular course of business? Ans. That is 
substantially correct" 

On July 17, 1879, the executive committee of the Gold & Stock 
Telegraph Company voted as follows: 

"That this company waive any right it may have as against the Western 
Union Ck)mpany to the exclusive control and profits of the business of tele- 
phone exchanges as a species of private lines under the contract between the 
Western Union Telegraph Company and this coippany, * * * and, in 
consideration of the profits accruing to this company for the rental of tele- 
phones for the greater part of such exchanges, do hereby consent and approve 
theh: establishment, purchase, . ownership, and operation by the Western 
Union Telegraph Company." 

It thus appears that the distinction between ''rental of telephones" 
and '^profits of the business of telephone exchanges" was as well 
known and established in the telephone business as carried on by 
the plaintiffs as by the defendant. It was a universal distinction, 
which entered into every contract, and it will be seen that the ac- 
counting under the contract in suit is founded upon this same dis- 
tinction. 

The previous negotiations between the parties also throw light 
upon this general scheme of the contract. They were begun by the 
advice of Mr. Gifford, counsel for the plaintiffs, during the progress 
of a suit brought by the defendant against Dowd, which was de- 
fended by the Western Union Company. Mr, Gifford states in his 
testimony: 

"A very vigorous defense was made by the Western Union Company, and 
testimony of great length and at great expense was taken in support of the 
answer. After the testimony was closed, or substantially closed, on both 
sides, I was convinced that Bell was the first inventor of the telephone, and 
that the defendant Dowd had infringed said Bell's patent by the use of tele- 
phones in which carbon transmitters and microphones were elements, and 
that none of the defenses which had been set up could prevail against him; 
and I advised the Western Union Company to that effect, and that the beet 
poUcy for them was to make some settlement with the complainants.** 

The negotiations which followed Mr. Gifford's advice show — ^Pirst, 
that the plan looking to the formation of a company in which there 
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should be a division of stock, and as a consequence a division of 
all profits, exchange or otherwise, failed, after months of effort; 
and, second, that the **new basis" of a royalty or bonus of 20 i)er 
cent, of the annual rentals of all telephones, which was finally 
adopted, was furnished by the Onnes contract of August 26, 1879, 
which was made while the negotiations were pending, and after the 
plan of a division of stock in a new, company had proved unsuc- 
cessful. Mr. Forbes,*the president of the defendant company, states 
in his testimony: 

'Touring the entire spring of 1879 negotiations were In progress for a settle- 
ment of the contest between tlie Western Union Telegraph Ck)mpany and its 
associates and the National Bell Telephone Company, and those negotiations 
for a number of months (during the entire spring of that year, I should say) 
loolied to the formation of a company in which a division of stock should be 
made, part to each contestant! Those negotiations continued until the mid- 
summer of 1879, when it was found that no agreement could be reached 
upon any such basis as that." 

Mr. Forbes further testifies: 

"At the time the negotiations failed to make a settlement on the plan of a 
division of stock, the question of the patents was referred to counsel, Mr. 
Gilford and Mr. Chauncey Smith, to see if they could reach any conclusion 
as to their merits, which we could use as a basis for settlement; and while 
they were engaged upon that work in the summer of 1879 (I should say in 
August, 1879) a man uamed Ormes, who held a Ucense from the BeU Tele- 
phone Company to operate their patents in the seven seaboard states (the 
seven Southern states along the seaboard), made an arrangement, subject to 
our approval, with the Western Union, to pay them one dollar a year upon each 
telephone that he used in that territory; they agreeing to withdraw wholly 
from that field. ♦ • • About the time that the Ormes negotiation had 
been concluded, Mr. Chauncey Smith and I met Dr. Green and Mr. Gifford, 
the counsel for the Western Union Telegraph Company, at Dr. Green's office 
in New York, and there was a general discussion of the situation between the 
parties, in the course of which this settlement (which was, by the way, for 
ten years) with Ormes for the seven seaboard states was mentioned; and 
the suggestion was made whether that would not be a good basis for a settle- 
ment for the rest of the country, to which Mr. Gifford inunediately expressed 
his opinion that it would, and it led to a discussion as to the possibility of 
coming to an agreement upon substantially similar terms for the entire coun- 
try. That is the 'new basis' that Dr. Green refers to. He was not prepared 
to act upon that at that time. He had to bring the suggestion* to the attention 
of his associates, and I came back to Boston. That was the basis which 
was referred to in his correspondence, and which led to the renewal of negotia- 
tions, and finally to the conclusion of the November leth contract" 

On September 1, 1879, Dr. Green, president of the Western Union 
Company, wrote to Mr. Forbes: 

"I sent telegrams, and had everyone on the lookout for Dr. White, whom I 
learned was somewhere in the White Mountains with his family, but did not 
hear from him tiU Friday morning, when he turned up at Newport He stop- 
ped for a few minutes on Saturday, and when I presented the new basis to 
his consideration he appeared unfavorably impressed with it, and thought It 
too much a surrender. I told him I did not so consider it, and he finaUy 
promised to think it over and return here Tuesday morning. If this basis 
be entertained, there are incidental questions that will need to be disposed of, 
as part of it" 

On September 3d Dr. Green again wrote to Mr. Forbes: 

"After an all-day*8 conference with our telephonic committee yesterday, 
• • • we reached the conclusion that, if the other matters referred to can 
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be satisfactorily adjusted, we would assent to a settlement on the basis of a 
royalty or bonus for our patent rights and good will in the business,— the roy- 
alty to be twenty per cent, of the annual rentals of all telephones, less com- 
missions paid for placing them, which bonus shall not be less than one dollar 
per telephone per annum, except for telephones used in houses, and for re- 
duced rates under pressure of competition, as provided in the Ormes contract, 
in which cases we shall receiye a royalty or bonus of not less than seventy-five 
cents each per annum/' . 

On September 13th Dr. Green wrote to Mr. Forbes with respect to 
a draft agreement: 

'*YQur first stipulation is: The party o/t the second part is to pay to the 
party of the first part twenty per cent of all annual rentals received from 
telephones, and also of all proceeds of sales of telephones, commissions on 
rentals, or proceeds paid to agents being first deducted.' * • * With all 
this, I have been unable to see how we can be secured in the percentage of 
revenue from the business that we bargained for without stipulating for a 
minimum on each instrument, or a minimum rental below irhich they shall 
not be placed without our consent I agree that it will be more your interest 
to maintain larger returns for the instruments used than ours. And it was 
that that made me hastily and inconsiderately yield the point at one time; 
but there are so many ways in which you may get large returns otherwise 
than by rentals that our several executive committees, all of which have had 
sessions since, strenuously object to putting the whole matter out of our 
hands, with no security as to what may accrue to us under the operation of 
the contract And, the more I have studied the subject the more I am satis- 
fied that we must insist upon it. If experience Ui the business should demon- 
strate that a larger revenue could be derived from rentals at three dollars per 
annum than at six dollars per annum, we should be more ready to consent to 
it than your party, because on your side it would bring no corresponding re- 
duction in the manufacturing account I can see no reason, therefore, why 
you should not assent to a minimum price at which telephones should be 
rented, unless the price be reduced by the consent of both parties. ♦ • ♦ 
The stipulation to pay twenty per cent of the legal expenses in defending the 
patent rights is substantially as agreed." 

The basis of settlement which was satisfactory to Dr. Green and 
those he represented, as appears by his letter of September 3d, is 
the same as we find in the contract subsequently made. That basis, 
as stated by him, was a "royalty or bonus"; "the royalty to be 
twenty per cent, of the annual rentals of all telephones^ less com- 
missions paid for placing them." The reference in this letter to 
the Ormes contract shows its close connection with the contract in 
suit. This whole correspondence makes the meaning of the contract 
clear and unmistakable, if any doubt can possibly arise after care- 
fully reading its provisions. It is also significant that in several 
of the earlier drafts of the contract there are words or expressions 
which might afford some basis for the plaintiffs' claim. But all ex- 
pressions of this character were stricken out, and do not appear in 
the contract as finally agreed upon. The main provisions of tiie con- 
tract are as follows: 

By article 1: 

(1) The defendant "shaU pay to the" plaintiffs "upon all telephones used in 
the United States, under any license from the" defendant "express or Implied, 
unless expressly excepted, a royalty or bonus of twenty per cent of all rentals 
or royalties actually received or rated as paid in accordance with the provi- 
sions of this contract from licenses or leases for speaking telephones (exclu- 
sive of call bells, batteries, wires, and other appliances, or services furnished 
or performed). The rentals or royalties upon which said royalty or bonus to 
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be paid to the** plaintiffs "is to be reckoned shall, for that purpose, be ascer- 
tained by deducting from the gross rental or royalty received or rated as here- 
inafter declared, the commissions and allowances herein ppovided for. (2) 
The royalty or bonus to be paid on telephones made in the United States solely 
for export, and not licensed for use in the United States, shall be twenty per 
cent, of the net profit actually derived by the" defendant "in their manufac- 
ture and sale above the cost of such manufacture, not including any part 
of the general expense of the" defendant "as part of such cost, and not includ- 
ing in the manufacturer's profit any enhancement of price fairly due to the 
fact that the" defendant "holds or In any way controls a monopoly of the use 
of such telephones in any foreign country other than Canada, if such case 
shall exist: provided, however, that, where the" defendant "shall be in any 
way interested in the purchase or use of such telephones in such foreign* coun- 
try, it shall be at the option of the" plaintiffs "to require an accounting for 
all telephones so exported as If sold at a fixed profit of thirty-three and one 
third per cent, upon the cost of manufacture. (3) Allowance shall be made 
for rentals or royalties which cannot be collected, and for usual and reason- 
able deadhead or free privileges." 

Article 2 declares: 

"Concerning the sum which is to be taken as the gross rental or royalty for 
the purpose of the preceding article, it is declared and agreed: (1) The word 
'telephone,' as used in this contract* refers to an instrument for electrically 
transmitting or receiving articulate speech, and Is understood to mean either 
a transmitting instrument incapable of use as a receiver, a receiving instru- 
ment incapable of use as a transmitter, or an instrument capable of being 
used both as a transmitter and receiver. (2) Ten dollars per annum for each 
telephone where only one Is used at a terminal or station, and fifteen dollars 
per annum for a pair of telephones composed of an instrument used for send- 
ing and another instrument used for receiving, used at one terminal or sta- 
tion, are recognized as the present standard rates of gross rentals or royalties; 
and the" defendant "may change them, subject to the qualifications of sec- 
tions 4 and 6 of this article, but not otherwise. (3) Telephones used on ex- 
changes or lines owned In whole or part by the" defendant, "or by auxiliary 
corporations or organizations in which it is interested, or rented together with 
lines owned in whole or in part by it, or by auxiliary corporations or organiza- 
tions in which it is Interested, shall be rated as paying to said" defendant 
"the said recognized standard rates, or such other rates as may hereafter 
be established in accordance with this contract ^or like uses by parties other 
than the" defendant, "or auxiliary corporations or organizations in which It 
is interested, less the commissions and allowances provided for by this con- 
tract; but, whenever the" defendant "is or shall be interested with others in 
the ownership of such exchanges or lines, the annual rental or royalty actually 
charged to and received from the owners thereof for the use of the telephones. 
If greater than the rates established as aforesaid, shall be taken to be the 
gross rental for the purpose of ascertaining the stipulated bonus or royalty. 
(4) No reduction from the said present recognized standard rates which shall 
be made on telephones used on exchanges or lines owned in whole or In part 
by the" defendant, "or by auxiliary corporations or organizations in which it 
is interested, or rented together with lines owned In whole or In part by it, 
or by auxiliary corporations or organizations in which it Is interested, shall 
operate to reduce said royalty or bonus to be paid to the" plaintiffs "below 
$1.00 per annum for each terminal single telephone, and $1.80 per annum for 
each terminal pair, unless such reduction be made with the consent of the" 
plaintiffs, "or as provided in the f<dlowing section." 

By article 3 the following commisBions and allowances are to be 
made from the groes rentals: 

"On telephones used in district or exchange systems owned In whole or in 
part by the" defendant, "or by auxiliary corporations or organizations in which 
it Is interested, an allowance or commission of thirty per cent. On tele- 
phones taken by the" plaintiffs "for private lines," "or used by the" defend- 
ant "on its own lines, or put out by it, by Its own ofllcers or servants, for 
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any use other tlian on district or exchange systems In which It Is Interested 
as aforesaid, twenty-five per cent'* 

On all otiier telephones the rate actually paid, not exceeding 40 
per cent. 

By article 4: 

The plaintiffs "shall bear and pay twenty per cent, and the" defendant 
"eighty per cent, of aU reasonable legal expenses Incurred In ascertaining, 
Inyestigatlng, and determining, and In prosecuting and defending rights 
which the" defendant "may have, claim, or wish to acquire pertaining to tele- 
phones, or the right to use telephones, or to Inventions used In telephones, and 
concerning patent rights which It or others may claim respecting the same, 
including expenses in suits and In proceedings In the patent office relating to 
such rights, or to the coUectlon of rentals or royalties on telephones." 

By article 5: 

The plaintiffs grant to the defendant, "as far as they, or either of them, have 
the legal power so to do, an exclusive Ucense during the full terms for which 
patents thereon have been or may be granted, to make, to use, and to license 
others to make and to use In speaking telephones, call bells, and switches, 
and other appliances for use on telephonic lines, any inventions ^r improve- 
ments therein which it or those whom it represents, as aforesaid, now own or 
control, in whole or In part, by contract or otherwise, under which it or they 
have the authority to grant such license, and whether already patented or not, 
and which the" defendant "shall not otherwise have the right to use; reserv- 
ing, however, to the" plaintiffs, and those they represent, "the right to use 
said Inventions in switches, call bells, and appliances other than telephones 
in connection with the telephones which they are or may become entitled to 
use under this contract Instruments or apparatus made under this license 
shall be deemed to be licensed only for the uses above named, and not for any 
other purpose." The plaintiffs further agree "to acquire any further inven- 
tions adapted to be used In connection with telephones which it may have 
the right to so acquire under existing contracts with George M. Phelps and 
Thomas A. Edison, and to license the" defendant "under the same for use in 
telephones or on telephone lines; the" defendant "agreeing to pay to said" 
plaintiffs "In reimbursements whatever the said" plaintiffs, or those they repre- 
sent, "may be required to pay therefor." "If" the plaintiffs "shall hereafter 
acquire ownership or control as aforesaid of other inventions adapted to be 
used In connection with telephones, the" defendant "shall have the right or 
license to use the same for telephonic purposes, and shall be bound to pay 
to the" plaintiffs "the cost thereof, or a due and proportionate part of said 
cost Such right or license shall be exclusive for telephonic purposes during 
the whole period of this contract, and shall continue, but shall not be exclu- 
sive after its expiration." 

By article 6 the plaintiffs "agree to withdraw from the manu- 
facture, rental, and use of telephones'' except as excepted in the 
contract. 

By article 12 "the right to all nses of the telephone on wires of 
a district or exchange system is to remain exclusively with" the 
defendant, with a temporary exception not now important. 

By article 13 **tiie right to connect telephonic district or exchange 
systems for the purpose of personal conversation between .persons 
at the instruments, and the right to use telephones on all lines not 
forming a part of a telephonic district or exchange system for such 
personal conversation (excep|t so far as licenses for private lines are 
to be granted to the" plaintiffs "under article 14), are to remain ex- 
clusively with the" defendant "and those licensed by it for the pur- 
pose. But such connecting and other lines are not to be used for 
the transmission of general business messages, market quotations. 
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or news for sale or publication in competition with the business of 
the Western Union Telegraph Company, or with that of the Gold and 
Stock Telegraph Company," etc. 

By article 14 the defendant agrees to license the plaintiffs to use 
telephones for transmitting telegraph messages, and for use on pri- 
vate lines, which were defined to be lines each consisting of a single 
circuit on which the telephones were to be used for the individual 
and private business of the lessees, and not for other business nor 
for a consideration or toll. The defendant was to turn over to the 
Western Union Company, as far as possible, all messages which were 
to be transmitted by telegraph, for a commission of 15 per cent. The 
parties agreed that the contract should be a settlement of all suits. 

By article 18 the defendant agreed to keep accounts of "the num- 
ber of telephones manufactured, licensed, and put out for use in the 
United States, and also of the rentals received and commissions or 
allowances paid or allowed as" in the contract '^provided, and of the 
number manufactured and sold in foreign countries, and the amount 
received fherefor," and to render accounts and pay balances quar- 
terly. The contract ran for a period of 17 years from its date. 

lie true interpretation of this contract becomes more clear and 
certain the more we study the subject-matter with which it deals, 
and the course of business in relation thereto. The telephone busi- 
ness is founded on a patented instrument known as the "speaking 
telephone." A telephone, unlike most patented things, is capable^ 
of several uses. It may be used on private lines to connect two 
houses or two offices, or it may be used in an exchange system, or 
to connect several exchange systems. "A telephone exchange is an 
arrangement for putting up and maintaining wires, poles, and switch 
boards within a given area, with a central office, and the necessary 
operators to enable the individual hirers of telephones within that 
area to converse with each other." In the case of a private line, 
the customer is furnished with (1) a telephone instrument and (2) 
auxiliary apparatus and services in the form of call bells, batteries, 
and care of instruments and apparatus. In the case of an exchange 
system; the customer is also furnished with the exchange service and 
its accompanying features, which include connection with the ex- 
change and all subscribers, telephone operators, etc. It is neces- 
sary to keep in mind that "telephone," according to the course of 
business, and in this contract, refers only to the instrument itself, 
apart from wires, batteries, call bells, switch boards, and other ap- 
paratus and appliances with which it is connected in its practical 
and commercial use. Again, we must not forget that it is a marked 
and universal peculiarity in the telephone business, as conducted 
in the United States, that the instruments are always rented, and 
never sold. Another special feature is that the telephone is capable 
of several different uses. It is the uses made of the telephone which 
comprise a large part of the telephone business, and constitute its 
commercial value. It may be said that the telephone business proper 
begins with a rented instrument; an instrument which is subject 
to an annual rental; a standard annual rental. No matter which one 
of the several commercial uses it is put to, the annual rental is an 
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inseparable accompaniment. Every telephone instrument put out in 
the United States has, figuratively speaking, written across its face, 
"This telephone is not sold, but is leased at the standard annual 
rental." It follows from this method of doing business that the 
rentals derived from telephones have always been known and rec- 
ognized as something entirely separate and distinct from the profits 
derived from the telephone business. The amount which the cus- 
tomer pays was always divided into two parts, — rental of telephone 
and the income or profits of the business, largely the exchange 
business. Rental of telephones was a certain, definite, and fixed 
quantity, subject only to variation in the commission allowed; while 
tie profits of the business, though they might be many times greater, 
were variable, uncertain, and, in a measure, speculative, because de- 
pendent on the kind of use, locality, business management, and other 
conditions. The owner of the telephone patent sometimes carried 
on the exchange business, but more often granted this privilege to 
others in license contracts to use and rent telephones. But, in what- 
ever way the exchange business was conducted, the annual rental 
always followed each telephone instrument as a i)ermanent and 
inseparable fixture. 

A reading of the contract clearly shows that the accounting con- 
templated by this defendant to these plaintiffs for telephones leased 
in the United States is strictly confined to rental of telephones, and 
does not extend to profits derived from the employment of the tele- 
phone in various ways. It is an accounting for the rental of a thing, 
a chattel, a telephone instrument stripped of all the apparatus and 
appliances which are necessary to its successful and profitable use. 
It is also immaterial what patents are embodied in its physical 
structure, whether the plaintiffs', the defendant's, or both, or nei- 
ther, provided it is a speaking telephone. It is a share of the annual 
rental of this thing, and nothing more, for which the defendant must 
account. The contract provides for a complete transfer (with unim- 
portant or temporary exceptions) by the plaintiffs to the defendant of 
their entire interest in the telephone business, and their abandonment 
of the business in all its branches. The plaintiffs "agree to withdraw 
from the manufacture, rental, and use of telephones." They grant 
to the defendant an exclusive license of their telephone patents, and 
agree to give it the benefit of any further inventions used in connec- 
tion with telephones which they may acquire. The telephones put 
out by the plaintiffs and all telephone exchanges become the prop- 
erty of the defendant. The. contract contemplates that the defend- 
ant shall lease all telephones put out for use in the United States, 
and sell all telephones which aire exported. It expressly provides 
that the use of telephones in district or exchange systems, or to 
connect district or exchange systems, shall "remain exclusively'' 
with the defendant. From the scheme of the contract it is manifest 
that it creates no partnership or joint estate between the parties. 
Such a plan had been suggested and abandoned. Nor does it create 
a trust estate to be managed by the defendant. The entire tele- 
phone monopoly and business become the absolute property of the 
defendant. The plaintiffs are entitled to no accounting concerning 
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the profits of the business. They are simply entitled to an account 
of the number of telephone instruments leased in the United States 
or sold for export; and they are to be paid, in quarterly payments, 
20 per cent, of the annual rentals on telephones leased at home and 
20 per cent, of the manufacturer's profits on telephones sold abroad. 
The monopoly profits on telephones sold for export are expressly 
excepted in the contract. 

As the plaintiffs rely upon the "fundamental covenant" contained 
in the first section of article 1, and especially on the words "rentals 
or royalties," it is important to point out what this provision means 
in the contract. It provides that the defendant shall pay "a roy- 
alty or bonus of twenty per cent, of all rentals or royalties actually 
received or rated as paid in accordance with the provisions of this 
contract from licenses or leases for speaking telephones (exclusive 
of call bells, batteries, wires, and other appliances, or services fur- 
nished or performed)." It then declares tiiat the "rentals or royal- 
ties" shall be ascertained by deducting from the gross rental or 
royalty received or rated "the conmiissions and allowances herein 
provided for." To ascertain the meaning of this provision in this 
contract, and the accounting called for under it, it is only neces- 
sary to point out: First, the contract meaning of "telephone^'; sec- 
ond, the contract meaning of "rentals or royalties actually received 
or rated as paid" "from licenses or leases for speaking telephones"; 
third, the contract meaning of "commissions or allowances." If 
the contract makes the meaning of these words or phrases clear and 
unmistakable, no doubt can arise as to its true interpretation. 

First. Article 1 excludes from the contract meaning of telephones 
"call bells, batteries, wires, and other appliances, and services fur- 
nished or performed." The thing which each license transfers for 
the use of the licensee is the instrument used by a party in speaking 
or listening, and not the combination of apparatus and appliances by 
which persons remote from each other talk together. This is made 
certain by section 1 of article 2, which declares that "the word 
^telephone,' as used in this contract, refers to an instrument for 
electrically transmitting or receiving articulate speech, and is under- 
stood to mean either a transmitting instrument incapable of use as a 
receiver, a receiving instrument incapable of use as a transmitter, 
or an instrument capable of being used both as a transmitter and 
receiver." 

Second. Article 2 defines the meaning of "rentals or royalties 
actually received or rated as paid." It begins: "Concerning the 
sum which is to be taken as the gross rental or royalty for the pur- 
poses of the preceding article." After giving the definition of "tele- 
phone" it proceeds: "(2) Ten dollars per annum for each telephone 
where only one is used at a terminal or station, and fifteen dollars 
per annum for a pair of telephones composed of an instrument used 
for sending and another instrument used for receiving, used at one 
terminal or station, are recognized as the present standard rates 
of gross rentals or royalties." The contract meaning of "rentals 
or royalties" is thus defined as the standard annual rentals which 
had always been known in the telephone business. Section 3 of 



Digitized by 



Google 



WESTERN UNION TEL. CO. V. AMERICAN BELL TEL. CO. 699 

the same article then explains what is meant by rentals or royalties 
^^rated as paid." The defendant might directly own telephone lines 
OP exchanges, or, through auxiliary corporations or otherwise, might 
be indirectly interested therein, and in such cases might not license 
or lease the telephones employed on such lines or exchanges, or 
might not actually receive any rentals or royalties therefrom. It, 
was therefore stipulated that such telephones should be "rated" as 
paying at the regular standard rates. This was also in accordance 
with the established course of business. The important question 
in the case is the meaning of "rentals or royalties" in article 1, and, 
without specially referring to all the provisions of the contract 
which help to show what sums these words were intended to cover, 
I shall here adopt, substantially, the analysis of the defendant's 
counsel as an accurate statement: "Rentals or royalties" in this 
contract are sums accruing "from licenses or leases for speaking 
telephones," according to an existing course of business recognized 
and referred to in the contract; sums which, according to such course 
of business and by the explicit provisions of section 2, are to accrue 
annually; sums for which there are "present standard rates"; sums 
fixed in accordance with such "present standard rates" at $10 per 
annum for a single telephone, and |15 for a pair; sums which might 
be larger at the defendant's pleasure, but smaller only with the 
plaintiffs' consent or after arbitration; sums to be "rated" as paid, 
when, by reason of the defendant's interest in a license or lease, 
they are not actually received; sums which may be lower than the 
standard rates in the cases of certain exceptional classes of tele- 
phones particularly described; sums reducible at the defendant's 
pleasure after the expiration of certain patents, unless the defend- 
ant's monopoly of speaking telephones is preserved through other 
patents; sums of which (with any commissions and allowances paid 
or allowed) the defendant is to keep and render proper accounts. 

Third. By article 3, "commissions and allowances" on telephones 
are declared to be 30 per cent, in some cases, 25 per cent, in other 
cases, or amounts actually paid, not to exceed 40 per cent. Near 
the end of the contract we find article 18, which makes certain the 
scope and nature of the accounting. It declares that the defend- 
ant shall keep, in regular books "accounts of the number of tele- 
phones manufactured, licensed, and put out for use in the United 
States, and also of the rentals received and commissions or allow- 
ances paid or allowed ad herein provided, and of the number manu- 
factured and sold in foreign countries, and the amount received 
therefor." The accounts shall be open for inspection quarterly, and 
all accounts shall be settled quarterly. 

Taking the contract as a whole, and without the aid of extrinsic 
evidence, the intention of the parties, the basis and plan of the 
agreement, and the nature of the accounting seem clear, unmis- 
takable, and certain. As the telephone business was then conducted, 
it is doubtful if any substantial controversy could have arisen as to 
the meaning of the written instrument. . And the real question in 
this case, as it seems to me, is whether the court will now adopt a 
construction of the contract at variance with its plain meaning, 
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because the defendant has since changed its coarse of business in 
one important respect, and has undertaken to realize its share of 
exchange profits through the form of a perpetual exclusive license. 
Should not the court look to the substance rather than the form? 
Should it seek to give effect to the form unless it comes within the 
provisions of the contract? If the meaning of "rentals or royalties'' 
*is fixed in the contract, the meaning remains unchanged, and the 
new method adopted in its license contracts becomes merely the 
form in which the defendant undertook to do a certain thing. That 
it might have done the same thing in another way cannot be dis- 
puted. And it may be observedi in this connection that the amount 
of profits, whether great or small, coming to the defendant by rea- 
son of making this change in the form of its licenses, is of no con- 
sequence. Such profits are outside of any obligation or accounting 
imposed upon the defendant by the contract. 

The plaintiffs' main argument is based upon the hypothesis that 
we are to interpret the first section of article 1 as if it stood alone, 
and ignore the following provisions of the contract, as well as the 
recognized course of business, although in this section we find the 
significant words -"rated as paid," which immediately direct atten- 
tion to the primary principle on which the accounting rests. Upon 
this assumption the argument is forcible. There are also some 
branches of their argument which cannot be controverted, but which 
are inapplicable to the contract in suit. It is true that the only con- 
sideration given for this stock was perpetual exclusive licenses for 
certain localities, and that, leaving out the other provisions of the 
contract, this stock might fairly be considered as "rentals or royal- 
ties actually received" "for speaking telephones." But that is not 
this case. In the case presented we must be governed by the con- 
tract definition of "rentals or royalties" which follows article 1, made 
doubly clear by the previous course of business as carried on by 
both the plaintiffs and defendant. The plaintiffs were not to re- 
ceive 20 per cent, of "rentals or royalties" from licenses, consid- 
ered as a general proposition apart from the other provisions of the 
contract, but they were to receive 20 per cent, of the "rentals or 
royalties" contemplated by the contract, and understood by the par- 
ties at the time it was made. It is also said that "rentals or royal- 
ties" include the entire profits of the combined patents; but this 
is a direct contradiction of the whole scheme of the contract and 
of its provisions. The plaintiffs were not to share in the general 
profits of the defendant's monopoly or business. Whether those 
profits were due to the combined patents or not has nothing to do 
with the accounting called for by the contract. The plaintiffs were 
entitled to 20 per cent, of "all rentals or royalties" defined by the 
contract as the standard annual rentals of certain instruments called 
"speaking telephones." As to what patents are embodied in these 
instruments, to what particular use these instruments are put, or 
what profits the defendant may receive from such use, the plaintiffs 
have no concern. The provisions in the contract respecting the use 
of the telephone in exchanges or otherwise are simply the means 
and regulations employed to oubject every telephone instrument 
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leased by the defendant to the payment of a standard annual rental. 

It is true that the license contracts of the defendant made prior to 
the contract in suit were exclusive contracts to rent and use tele- 
phones for particular localities, and that the license contracts made 
subsequent to the contract in suit, and for which stock was received 
in addition to annual rentals, were exclusive licenses to rent and use 
telephones, and that the only difference between the two classes of 
contracts is that the former were for short terms, with the privilege 
of taking the plant at cost upon their termination, and the latter 
were permanent or perpetual licenses. But this circumstance does 
not solve the question at issue in the plaintiffs' favor, because its 
solution does not depend upon the form of the license, but upon the 
meaning of "rentals or royalties" in the contract in suit Further, 
we are to inquire, in this connection, the purpose of the defendant 
in changing the form of its license. By this change the defendant 
considered it was selling its exclusive right to carry on the exchange 
business, which was its own proi)erty under the contract. Instead 
of carrying on this' business itself and taking all the profits, which 
it had the right to do under the contract, it adopted the method of 
selling this privilege for a consideration, in the form of stock in the 
licensee's company, by the grant of a perpetual exclusive license. 

Admitting that the right of the defendant to authorize others to 
do an exclusive exchange business came from the combined patents 
secured by the contract of November 10, 1879, still that contract 
confers no right upon the plaintiffs to a share in the profits of the 
combined patents further than 20 per cent, of the standard rentals 
of telephone instruments. The contract says nothing about the com- 
bined patents, or the results of the combined patents, or rights grow- 
ing out of the use of the combined patents, or the profits of the 
^combined patents. It deals with the standard rental of a thing 
termed a "speaking telephone," and it leaves the rest of the tele- 
phone business to the defendant. Again, it is not denied that the 
defendant, by selling the perpetual exclusive right to an exchange 
business, might have increased the "rentals or royalties" instead of 
taking stock in the licensed companies, but it was under no obliga- 
tion so to do, because the exchange business was its own property, 
and was known and recognized as something distinct from rentals 
of telephones. If the exchange business belonged to the defendant, 
and it had the right to carry it on and receive its profits, only ac- 
counting to the plaintiffs for a share of the standard rentals of the 
telephones used therein, it cannot be said that because the defend- 
ant sells this right to others, by making licenses permanent as well 
as exclusive, it thereby converts the profits received into "rentals or 
royalties," within the meaning of the contract. Such a construc- 
tion cannot be adopted without doing violence to the plain intention 
of the parties as expressed in the contract. 

Importance is attached to the circumstance that "royalties" is 
added to the word "rentals" in the contract.. But this has no ma- 
terial significance — ^First, because the meaning of "rentals or royal- 
ties" is defined in the contract; second, because, in dealing with 
patent rights, "royalty" is perhaps a more common and better term 
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than "rental"; third, because the two words are apparently used in- 
terchangeably in the contract; fourth, because to interpret "royalty" 
as meaning something more than "rental," and to include exchange 
profits, would be to overturn the basis upon which these parties were 
finally enabled to reach an agreement after months of negotia- 
tions. Attention is also called to the fact that the plaintiffs are to 
pay one-fifth of certain expenses. An inspection of this provision 
shows that such contribution is limited to patent rights, and does 
not extend to the general business. As the plaintiffs receive a one- 
fifth share of the rental of a patented instrument, the proposition 
seems readily to have been agreed to by them to pay their propor- 
tional part of the expenses incident to investigating, prosecuting, 
and defending "rights" pertaining to telephones. 

There are some general considerations which the plaintiffs urge 
should have some weight in the determination of the question pre- 
sented. Reference is made to the large profits cpming to the de- 
fendant from the adoption after the contract of a comparatively new 
method respecting its leases, and the relatively small amount re- 
ceived by the plaintiffs. It is also said that, in justice and equity, 
the defendant should have increased the standard rentals by the 
amount of this stock, because of the contribution made by the plain- 
tiffs to the combined patents, — the source of all profits. But these 
and other like considerations cannot lead the court to place an in- 
terpretatiop upon a contract which is repugnant to its clear and 
plain provisions. 

With respect to the general question of the inadequacy of the con- 
sideration received by the plaintiffs under the contract as now inter- 
preted, it is well to bear in mind that the original Bell patent was 
the primary patent which lies at the foundation of the telephone 
business, and that before the contract was made the counsel for 
the plaintiffs had advised his clients that "Bell was the first in- 
ventor of the telephone." Exceptions overruled, and the master's 
report confinned. 



AHERN v. NEWTON & B. ST. RY. CO. 

(Olrcalt Court, D. Massachusetts. December 13, 1900.) 

No. 1,435. 

Pbeltminart Injunctions— Restraining Enforcement op Statute. 

A preliminary injunction will not be granted to restrain tbe enforcement 
of a statute regulating fares on street railroads at suit of a stockholder In 
such a company, notwithstanding there Is a serious doubt of the consti- 
tutionality of the act, where it Is not shown that either the company or 
Its stockholders will suffer irreparable Injury, or what amount of loss 
they will sustain, by a compliance with the act until final hearing. 

In Eqnity. On motion for preliminary injunction. 

Proctor & Warren, for complainant. 

Powers, Hall & Jones, for defendant. 

Hosea M. Knowlton, Atty. Gen., for the State. 
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COLT, Circuit Judge. The plaintiff has not shown that either the 
stockholders or the railway corporation will suffer irreparable in- 
jury before a final hearing can be had in this case. The act in ques- 
tion requires street-railway companies to transport scholars of the 
public schools to and from the school houses and their homes at one- 
half the regular fare charged other passengers. There is no evi- 
dence as to the amount of injury which the railway company suffers, 
or is likely to suffer, from a compliance with this law. This is a 
suflBicient reason for refusing, at this stage of the case, a preliminary 
injunction. 

Upon its face, the statute seems open to the objection of unrea- 
sonably reducing the rates charged by railroad companies, and to 
the further objection of discriminating in favor of a particular class 
in the community. An act open to either of these objections has 
been held by the supreme court to be in violation of the fourteenth 
amendment to the^ constitution of the United States. Chicago, M. 
& St. P. Ry. Co. V. Minnesota, 134 U. S. 418, 10 Sup. Ot. 462, 702, 33 
L, Ed. 970; Reagan v. Trust Co., 154 U. S. 362, 14 Sup. Ct. 1047, 

38 L. Ed. 1014; Railway Co. v. Gill, 156 U. S. 649, 15 Sup. Ct. 484, 

39 L. Ed. 567; Smyth v. Ames, 169 U. S. 466, 18 Sup. Ct. 418, 42 
L. Ed. 819; Railway Co. v. Smith, 173 U. S. 684, 19 Sup. Ot. 565, 43 
L. Ed. 858. Notwithstanding I have grave doubts of the constitu- 
tionality of the act, as an important constitutional question is raised, 
and as the plaintiff has not clearly brought himself within the rules 
respecting lie granting of preliminary injunctions, I think the case 
should stand over for full argument upon final hearing. Motion for 
preliminary injunction denied. 



INTERSTATE COMMERCE COMMISSION v. SOUTHERN RT. CO. et al. 

SAME V. SOUTHERN I^Y. CO. 

(Circuit Court, N. D. Alabama, S. D. November 8, 1900.) 

Nos. 85 and 86. 

1. Carriers— Regulation op Rates— Circumstances and Conditions — Com- 
petition. 

Among the circumstances and conditions to be considered, as well In 
the case of traffic originating In foreign ports as In the case of traffic orig- 
inating within the limits of the United States, competition that affects 
rates should be considered, and In deciding whether rates and changes 
made at a low rate to secure foreign freights, which would otherwise go 
by other competitive routes, are or are not undue and unjust, the fair 
Interests of the carrier companies, and the welfare of the community, 
which Is to receive and consume the commodities, are to be considered. 
Case cited: Texas & P. Ry. Co. v. Interstate Commerce Commission, 16 
Sup. Ct. 666, 162 U. S. 233, 234, 40 L. Ed. »40. 

d. Same. 

That competition Is one of the most obvious and effective circumstances 
that make the conditions under which a long and short haul Is performed 
substantially dissimilar, and as such must have been In the contemplation 
of congress In the passage of the act to regulate commerce, has been held 
by many of the circuit courts. Case cited: Interstate Commerce Corn- 
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mission y. Alabama Midland Ry. Co., 18 Sap. Ct 50, IGS IT. S. 164, 42 L. 
Ed. 424. 

& tiAMB. 

All competition, provided it poBsesses the attribute ot producing a sub- 
stantial and material effect upon traffic and rate making, is proper, under 
the statute, to be talcen into consideration. The fact that the competition 
is wholly between carriers who are subject to the act is not material. 

4 Bahe— Pbactice. 

A carrier defendant is entitled to have its defense considei-ed in the first 
instance, at least, by the commission, upon a full consideration of all 
the circumstances and conditions upon which a legitimate order could be 
founded. Case cited: Railroad Co. v. Behlmer, 20 Sup. Ct 209, 175 U. S. 
075, 670, 44 L, Ed. 319. 

5. Same. 

Where the interstate commerce commission refuses to weigh the eyi- 
dence in regard to competition, merely because the competition is wholly 
between carriers who are subject to the act, the proper practice in this 
court is to dismiss the petition filed to enforce the order of the commission, 
and remand the case to the commission, without prejudice to the right 
of any party in Interest to apply to the commission to proceed, upon the 
evidence already introduced before it, or upon such evidence as it may 
allow to be introduced, to hear and determine the matter in controversy 
In conformity to law. Case cited: Railroad Co. v. Behlmer, 20 Sup. Ct 
209, 175 U. S. 676, 44 L. Ed. 320. 

(Syllabus by the Court) 

L. A. Shaver, for complainant. 
Ed. Baxter, for defendants. 

BRUCE, District Judge. The controversy in case No. 85 was com- 
menced on the 5th day of March, 1895, when E. D. McClden, mayor 
of the city of Piedmont, Ala., and certain grocers and general mer- 
chants, doing business at said city, filed a petition before the inter- 
state commerce commission, under the act to regulate commerce 
passed February 4, 1887, as amended, praying for an order command- 
ing the defendants to said petition to cease and desist from doing 
certain acts, which said petitioners claimed to be in violation of the 
statute referred to. The parties complained of were the Southern 
Railway Company, the Pennsylvania Railroad Company, the Cumber- 
land Valley Railroad Company, the Baltimore & Ohio Railroad Com- 
pany, the Norfolk & Western Railroad Company, and F. J. Kimball 
and Henry Fink, receivers thereof, and the Baltimore, Chesapeake 
& Richmond Steamboat Company. It was averred that the defend- 
ants to said petition were common carriers, engaged in the interstate 
transportation of property by continuous carriage or shipment over 
various lines or routes, wholly by railroad, between points in the 
states of New York, Pennsylvania, Maryland, Virginia, and Ten- 
nessee and points in the state of Alabama, and as such common car- 
riers were subject to the provisions of the statute above referred to. 

The principal subject of complaint was that said defendants have 
established certain specified rates for the transportation from Balti- 
more, Md., to Piedmont and Anniston, Ala., on the first six classes 
of property covered by the Southern Railway & Steamship Asso- 
ciation classification, which are lower to Anniston than to Piedmont; 
that rates via the defendants' lines from New York and Philadelphia 
are similar in relation to those applying from Baltimore to Pied- 
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mont and Anniston; that Piedmont is on the direct line to Antiiston 
when traflBc from either New York, Philadelphia, or Baltimore is 
routed via the Norfolk & Western Railroad and the Western Division 
of the Southern Railway; that said rates from New York, Phila- 
delphia, and Baltimore to Piedmont "are unreasonable and unjust in 
comparison with the above described rates established and charged 
by defendants for carrying like traflQc from New York, Baltimore, 
or Philadelphia to Anniston, and they subject complainants and 
others doing business at Piedmont, and in the surrounding territory, 
to unjust discrimination, and undue and unreasonable preference and 
disadvantage, in favor of, and to the undue preference of, merchants 
and dealers in and about Anniston; that such rates are greater for 
the transportation of like kind of property for the shorter distances 
from New York, Philadelphia, or Baltimore to Piedmont than for 
the longer distances over the same line, in the same direction, from 
New York, Philadelphia, or Baltimore to Anniston, and in violation 
of the provisions of section 4 of the act to regulate commerce." 

A separate answer was filed by each of the defendants to said peti- 
tion, except the Baltimore, Chesapeake & Richmond Steamboat Com- 
pany, whose answer was includ^ in that of the Southern Railway 
Company. The answer of the Southern Railway Company to said 
petition admits that it is a common carrier, engaged m interstate 
transportation of property by continuous carriage or shipment, 
wholly by rail. It admits having established rates for the trans- 
portation from Baltimore to Pie^ont and Anniston, respectively, 
of property covered by the Southern Railway & Steamship Associa- 
tion classification. It denies that the rates to Piedmont are unrea- 
sonable and unjust in comparison with the rates to Anniston, and 
avers that rates charged from Baltimore and other Eastern cities 
are made as the result or sequence of active competition between 
the Georgia P&cific Railway, the East Tennessee, Virginia & Georgia 
Railway, and the Louisville & l^ashville Railroad Company, with 
their several connections, prior to the 1st of August, 1894, when the 
East Tennessee, Virginia & Georgia road was purchased by the South- 
ern Railway Company; that the rates from Baltimore and other 
Eastern cities to Piedmont are higher than from those points to 
Anniston, for the reason that the competition to Piedmont is not 
such as necessitates as low rates as to Anniston; that Piedmont is 
reached only by the East & West Railroad and the Southern Railway, 
and that at no time has the competition from the East to that point 
between the East & West Road and its own been as strong and 
active as between the lines centering at Anniston. It admits that 
the rates are greater for the transportation of like kind of property 
for the shorter distance from New York, Philadelphia, or Baltimore 
to Piedmont than for the longer distance over the same line, in the 
same direction, from said cities to Anniston; but it denies that this 
is a violation of the act to regulate commerce, because the circum- 
stances and conditions are not substantially similar. The answer 
of the Norfolk & Western Railroad Company to said petition denies 
that the rates to Piedmont are unreasonable and unjust in com- 
parison with the rates to Anniston. 

105 F.-45 
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The controversy in case No. 86 was also commenced on the 5th 
day of March, 1895, when the said E. D. McClelen, mayor as afore- 
said, and said grocers and general merchants doing business at Pied- 
mont, filed another petition before said commission, under said act 
to regulate commerce as amended, praying for an order commanding 
the defendants to said last-mentioned petition to cease and desist 
from doing certain other acts, which said petitioners claimed to be 
in violation of the statute referred to. The parties complained of 
were the Southern Railway Company, the Chattanooga, Rome & 
Columbus Railroad Company, and Eugene E. Jones, the receiver 
thereof, and the East & West Railroad Company. It was averred 
that the defendants to said petition were common carriers, engaged 
in the interstate transportation of property by continuous carriage 
or shipment over various lines or routes, wholly by railroad, between 
I>oints in the state of Tennessee and points in the state of Alabams^^ 
and as such common carriers were subject to the provisions of the 
statute above referred to. The principal subject of complaint in said 
petition was that the roads of the defendants the Southern Railway 
Company and the Chattanooga, Rome & Columbus Railroad Company 
are used in the transportation of traffic from Chattanooga to both 
Piedmont and Anniston, the Southern Railway Company having a 
line of its o^n to both points, and the Chattanooga, Rome & Colum- 
bus Railroad Company having a route to Anniston in connection with 
the Southern Railway Company,, and a route to Piedmont in connec- 
tion with the East & West Railroad Company; that the distance from 
Chattanooga to Piedmont is 119 mUes by the Southern Railway, and 
122 miles by the line of the Chattanooga, liome & Columbus and 
East & West Railroad Companies; that the distance from Chatta- 
nooga to Anniston is 143 miles by the Southern Railway, and 142 
miles by the Chattanooga, Rome & Columbus Railroad and the South- 
ern Railway; that traffic over the line of the Southern Railway be- 
tween Qiattanooga and Piedmont is carried over a less distance than 
traffic from Chattanooga to Anniston by any existing route between 
those points; that the defendants have established certain specified 
rates for the transportation from Chattanooga, Tenn., to Piedmont, 
Ala., and Anniston, Ala., of property embraced in the several classes 
of freight set forth in the Southern Railway & Steamship Associa- 
tion classification; that the said rates on classes 5, 6, A, B, C, D, E, 
H, and F are unreasonably and unjustly higher from Chattanooga to 
Piedmont than from Chattanooga to Anniston, and subject complain- 
ants and others doing business at Piedmont and in the surrounding 
territory to unjust discrimination and undue and unreasonable prej- 
udice and disadvantage in favor of, and to the undue preference of, 
merchants and dealers in and about Anniston; that said rates are 
greater for the transportation, under substantially similar circum- 
stances and conditions, of like kind of property by the defendant the 
Southern Railway Company for the shorter distance from Chatta- 
nooga to Piedmont than for the longer distance over the same line, 
in the same direction, from Chattanooga to Anniston, and in viola- 
tion of the provisions of section 4 of the act to regulate commerce. 
Said petitions were heard together by the commission, and testi- 
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mony was taken before the commiBsion on the foregoing issues. On 
June 6, 1896, the commission decided the cases, and filed a report 
and opinion, in which it sets forth its findings of fact and conclu- 
sions in reference to the issues involved in each of said cases. 

In case No. 85 the commission issued an order requiring the de- 
fendants in that case to desist, on or before a date named, from char- 
^g any greater compensation in the aggregate for the transporta- 
tion of freight articles from New York, in the state of New York, 
Philadelphia, in the state of Pennsylvania, or Baltimore, in the state 
of Maryland, for the shorter distance over their respective lines to 
Piedmont, in the state of Alabama, than for the longer distance over 
the same line, in the same direction, to Anniston, in the state of 
Alabama, the shorter being included within the longer distance. In 
case No. 86 the commission issued an order requiring the defendant 
the Southern Railway CJompany to desist, on or before a date named, 
from charging any greater compensation in the aggregate for the 
transportation of freight articles from Chattanooga, in the state of 
Tennessee, for the shorter distance, to Piedmont, in the state of Ala- 
bama, than for a longer distance over the same line, in the same di- 
rection, to Anniston, in the state of Alabama, the shorter being in- 
cluded within the longer distance. Said orders not having been 
obeyed, the commission filed separate petitions in this court to en- 
force compliance with said orders, respectively. The defendants to 
said last-mentioned petitions answered them, respectively, and trav- 
ersed all matters of equity alleged against them. The two cases were 
heard together in this court. The testimony taken before the com- 
mission was used on the hearing in this court, and additional testi- 
mony w&s taken by each of the parties after the cases got to this 
court. The cases were argued orally and upon printed briefs. The 
questions which arise on these records involve the consideration of 
several provisions of the act to regulate commerce, referred to above. 

It is conceded that the defendants in both cases in this court are 
common carriers, engaged in the transportation of interstate passen- 
gers and property wholly by railroad to Piedmont and Anniston, re- 
spectively, in the state of Alabama, and that as such common car- 
riers, in respect to such transportation, they were and are subject 
to the provisions of said act. It is conceded that, when the cases 
were heard before the commission, the rates on freight from Balti- 
more, New York, Philadelphia, and Chattanooga, respectively, were 
lower to Anniston than to Piedmont on all of the classes. It is con- 
ceded that Anniston is a junction point of the Southern Railway 
and the Louisville & Nashville Railroad; that Piedmont is a junction 
point of the Southern Railway and the East & West Railroad; that 
Piedmont is on the direct line to Anniston, when traffic from New 
York, Philadelphia, or Baltimore is routed via the Norfolk & Western 
Railroad and the Southern Railway; and that Anniston is the more 
distant point by 15 miles, in a southwesterly direction, than Pied- 
mont. It is conceded that the Southern Railway has a line of its own 
from Chattanooga to Piedmont, and that in shipments from Chat- 
tanooga, via the Southern Railway, . Anniston is the more distant 
point by 15 miles. It is conceded that in both cases the shipmenta 
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to Piedmont and Anniston, respectively, are over the same lines, and 
in the same direction; that the shorter distance to Piedmont is in- 
cluded within the longer distance to Anniston; and that defendants 
charge a greater compensation in the aggregate for the shorter dis- 
tance to Piedmont than for the longer distance to Anniston. In 
other words, it is conceded that both cases fall within the fourth 
section of the commerce act, provided the transportation in contro- 
versy is done under substantially similar circumstances and condi- 
tions to Piedmont as to Anniston. 

The commission did not consider whether the rates to Piedmont 
and Anniston, respectively, were just and reasonable, because it 
deemed it unnecessary to do so. The reason for this conclusion was 
stated by the conunission as follows: 

"There is no charge in either complaint that the rates In question to PIed< 
mont are excessive, or are unreasonable in themselves, but the complaint, 
in substance, Is that they are unreasonable and unjust, as compared with 
the rates to Anniston, in that they give the latter city an undue preference 
or advantage, and subject the former to an undue prejudice or disadvantage, 
in territory in which they meet in active competition." 

The commission did not consider whether the disparity in rates 
between Piedmont and Anniston constituted an unjust discrimination 
against Piedmont under the second section, or an undue preference 
of Anniston under the third section, of the act. The reason for this 
conclusion was stated by the commission as follows: 

**The exaction, without lawful excuse, of a greater compensation, in the 
aggregate, for the shorter than for the longer haul, over the same line, in 
the same direction, the shorter being included in the longer, which is for- 
bidden by section 4 of the act to regulate commerce, is only a form of unjust 
discrimination or undue preference to which, it seems, congress desired to 
call particular attention, because of its prevalence in certain sections of the 
country. Both complaints allege violation of this provision of the law, and 
the proof, so far as rates are concerned, relates to this species of discrimina- 
tion." 

When it approached the fourth section of the act, the commission 
declined to weigh the evidence before it as to the existence of com- 
petition at Anniston, except so far as to enable it to determine that 
the evidence established that the competition at Anniston relied 
upon by the carriers was alone engendered by the presence there of 
other carriers, who were subject to the commerce law. Upon this 
point the commission said: 

•The defendants claim that the greater charges for the shorter distances 
to Piedmont, as shown in these cases, are justified by the competition of 
another railroad carrier, subject to the act to regulate commerce. Under the 
construction by the commission of the fourth section, or *long and short haul 
clause,' of the statute, in its former rulings, this claim cannot be admitted, 
except upon application to the commission for exemption from the rule, be- 
cause the competition under which the defendants would Justify the lower 
rate to Anniston, the longer haul, than to Piedmont, the shorter haul, arises 
with a competitor, the Louisville & Nashville Railroad Company, which is 
an Interstate carrier by rail, and amenable to the act to regulate commerce. 
The element of competition, and all matters relative thereto, may be pre- 
sented to the commission for determination upon application of defendants 
for relief from the operation of the fourth section of the act, under the pro- 
viso to said act The decision herein is in no wise to be construed to pre- 
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dude the defendant from making sudi application under the provisions of the 
act." 

In the case of Bailroad Co. v. Behlmer, decided by the supreme 
court since these cases were argued in this court, the supreme court 
said: 

''This determination of the commission to restrict its examination of the 
evidence solely to the extent necessary to enable it to ascertain the source 
and Inherent character, and not the materiality, and substantiaUty, of the 
competition, and therefore to exclude vrholly from view the latter considera- 
tions, was predicated on the conclusion that, as a matter of law, no com- 
petition, however great might be its influence on carriage and rate making, 
could be by the carrier taken into consideration, of his own motion, in de- 
termining whether a lesser sum would be charged for the longer than for 
the shorter haul, if such competition arose from the sources, or was whoUy 
of the character, which it was found by the commission the proof established 
the competition relied on to be. That is to say, the commission concluded, 
as a matter of law, that it was unnecessary to weigh the facts for the pur- 
pose of determining the materiality and extent of the competition, because, 
however strongly the proof might demonstrate its potency upon the traffic 
and rates, nevertheless it would be without efficacy to give rise to such sub- 
stantial dissimilarity as would justify the carrier, of. his own motion, to 
charge a lesser rate for the longer than for the shorter haul. While this was 
held to be the law, at the same time it was decided that the character of 
competition which, from its very nature, was decided to be Inadequate to 
create such legal dissimilarity in the conditions as to Justify the carrier, of 
his own motion, charging a lesser sum for the longer than for the shorter 
haul, nevertheless might authorize the commission to sanction the lesser 
charge if the facts were presented to the commission, and its previous sanc- 
tion to making such charge was obtained. Therefore the right of the car- 
rier to prefer to the commission a request for authority to make the charge 
complained of, predicated upon the very grounds which were held insuffi- 
cient to permit the carrier to do so on his own motion, was fully reserved. 
The ruling was, then, this: That some kinds of competition, however ma- 
terial and substantial in their operation, were yet inadequate, for the purpose 
of creating dissimilarity in circumstance and condition, and to justify the 
Independent action of the carrier, although the Identical conditions of compe- 
tition might be sufficient to produce such dissimilarity as to Justify the com- 
mission, on application made to it for such purpose, to authorize the carrier 
to charge less for a longer than was exacted for a shorter distance." Rail- 
road Co. V. Behlmer, 175 U. S. 654, 655, 20 Sup. Ct 211, 44 L. Ed. 311. 

The construction of the fourth section of the act to regulate com- 
merce, and the question whether competition which materially oper- 
ated on truffle and rates was a proper subject to be considered by a 
carrier in charging a greater rate for the shorter than was asked 
for the longer distance, on account of the dissimilarity of circum- 
stance and condition produced by such competition, was, after elabo- 
rate argument and great consideration, passed upon by the supreme 
court in Texas *& P. Ry. Co. v. Interstate Commerce Conmiission, 162 
U. S. 197, 16 Sup. Ct. 671, 40 L. Ed. 943. In that case the court said 
that: 

"Among the circumstances and conditions to be considered, as well in the 
case of traffic originating in foreign ports as in the case of traffic originating 
within the limits of the United States, competition that affects rates should 
be considered, and in deciding whether rates and charges made at a low 
rate to secure foreign freights, which would otherwise go by other compet- 
itive routes, are or are not undue and unjust, the fair Interests of the carrier 
companies and the welfare of the community which Is to receive and consume 
the commodities are to be considered." 162 U. S. 233, 234, 16 Sup. Ct 671, 
40 L* £}d* 943* 
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The fourth section was again construed by the supreme court in 
Interstate Commerce Commission v. Alabama Midland By. Co., 168 
U. S. 144, 18 Sup. Ct. 48, 42 L. Ed. 422. In that case the court said: 

•That competition Is one of the most obvious and effective circumstances 
that make the conditions under which a long and short haul is performed 
substantially dissimilar, and as such must have been in the contemplation 
of congress in the passage of the act to regulate commerce, has been held 
by many of the circuit courts." 168 U. S. 164, 18 Sup. Ct 50, 42 L. Ed. 424. 

In the same case the court also said: 

"We are unable to suppose that congress intended by the fourth section 
and the proviso thereto to forbid common carriers, in cases where the cir- 
cumstances and conditions are substantially dissimilar, from making different 
rates until and unless the commission shall authorize them so to do." 168 U. 
S. 169, 18 Sup. Ct. 50, 42 L. Ed. 424. 

The fourth section was again construed by the supreme court in 
Railroad Co. v. Behlmer, 175 U. S. 648, 20 Sup. Ct. 216, 44 L. Ed. 317; 
and the court, after referring to its decision in the two last preceding 
cases, said: 

"It Is then settled that the construction given in this cause by the inter- 
state commerce commission and the circuit court of appeals to the fourth 
section of the act to regulate commerce was erroneous, and hence that both 
the interstate commerce commission and the court of appeals mistakenly 
considered, as a matter of law, that competition, however material, arising 
from carriers who are subject to the act to regulate commerce, could not be 
taken into consideration." 175 U. S. 669, 20 Sup. Ct 217, 44 L. Ed. 317. 

In the same case the court further said: 

"What was decided in the previous cases was that under the fourth sec- 
tion of the act substantial competition, which materially affected transporta- 
tion and rates, might, under the statute, be competent to produce dissimilar- 
ity of circumstances and conditions, to be taken into consideration by the 
carriers in charging a greater sum for a lesser than for a longer haul. The 
meaning of the law was not decided to be that one kind of competition could 
be considered, and not another kind, but that all competition, provided it 
possessed the attribute of producing a substantial and material effect upon 
traffic and rate making, was proper, under the statute, to be taken Into con- 
sideration." 175 U. S. 670, 671, 20 Sup. Ct. 219, 44 L. Ed. 319. 

In the same case the court quoted from its opinion in Texas & P. 
Ry. Co. V. Interstate Conmierce Commission, as follows: 

"The defendant is entitled to have its defense considered in the first in- 
stance, at least, by the commission upon a full consideration oi aU the cir- 
cumstances and conditions upon which a legitimate order could be founded." 
175 U. S. 675, 676, 20 Sup. Ct 219, 44 L. Ed. 320. 

In the case last cited (i. e. the Behlmer Case) the supreme court, 
while holding that the commission had erred in failing to consider 
and give weight to the proof in the record affecting the question be- 
fore it, refused to weigh the evidence, as a matter of first impression, 
and remanded the case to the circuit court, with instructions to 
modify its decree setting aside the order of the comniission with 
costs, by providing that the dismissal be without prejudice to the 
right of any party in interest to apply to the commission to proceed 
upon evidence already introduced before it, or upon such evidence 
which it might allow to be introduced, to hear and determine the 
matter of controversy in conformity to law. 175 U. S, 676, 20 Sup. 
Ct. 219, 44 L. Ed. 320. 
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It seems that the eases now before this court clearly fall within 
the rule laid down by the supreme court in the Behlmer Case, and 
that the i)etition in each of said cases should be dismissed, with costs, 
but that such dismissal should be without prejudice to the right of 
any party in interest to apply to the conmiission to proceed upon the 
evidence already introduced before it, or upon such evidence and 
any additional evidence which it may allow to be introduced, to hear 
and determine the matter of controversy in conformity to law; and 
orders will be prepared accordingly. 



FISHER V. LEFFERTS. 

(Circuit Gonrt, E. D. Pennsylvania. January 18, 1901.) 

No. SOL 

L Judicial Sale— Rule to Set Aside— Collateral Attack; 

Where a receiver of a national bank obtains a Judgment In the chrcult 
court, and afterwards sells that and other Judgments under an order of 
the circuit court, and marks the Judgment to the use of the purchaser, 
who has execution Issued thereon, a rule to set aside the sale, which Is in 
form an attack on the decree ordering such sale, cannot be maintained 
by the Judgment debtor in the action In which the Judgment was rendered, 
since it is a collateral attack on the order of sale. 

2. Same. 

Where a receiver of a national bank obtains a Judgment, and sells it, 
and marks It to the use of the purchaser, by order of the circuit court, 
the Judgment debtor, who confessedly owes the money, cannot maintain 
a rule to set the sale aside, since the order of sale and execution wlU pro- 
tect him in paying the money to the use plaintiff. 

Rule to Set Aside Sale of Judgment 

George D. CJodman, for plaintiff. 
John Lefferts, for defendant. 

J. B. McPHERSON, District Judge. This case arises upon the fol- 
lowing facts: In May, 1891, B. F. Fisher, the legal plaintiff in this 
suit, was appointed receiver of the Spring Garden National Bank, 
and entered upon the duties of his appointment. Not long after- 
wards an assessment was made by the comptroller of the currency 
to enforce the additional liability of the shareholders under the act 
of congress, and this suit was brought to recover the assessment due 
from the defendant. A judgment was recovered in June, 1892, for 
the full amount of the claim, but, for some reason that does not ap- 
pear, it was never paid. In April, 1899, the receiver presented a pe- 
tition to the circuit court, asking leave to sell this judgment, with 
many other uncollected claims, such as notes, judgments, stocks, 
and bonds belonging to the bank, and the court thereupon entered a 
decree giving the power to sell. Sale was accordingly made, this 
judgment being included, and the receiver's return was duly confirmed 
by the court. The judgment was marked by the receiver to the use 
of the purchaser, Alexander Balfour, and not long afterwards the use 
plaintiff issued execution and levied upon the defendant's property. 
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This rule was then obtained to set aside the sale that had been made 
under the decree of the circuit court, the proceedings upon which the 
decree is founded appearing of record at No. 25, April sessions, 1899. 

There are two reasons why this rule must be discharged. In the 
flrst place, in its present form, the petition is a collateral attack 
upon the decree ordering the sale, and therefore cannot be enter- 
tained. The proper procedure would have been to present a peti- 
tion to the circuit court in the case wherein the decree was made, 
thus directly attacking the decree, and making the receiver a party 
to the proceeding. He has had no notice of this rule, and no oppor- 
tunity to defend the validity of a decree that was made upon his ap- 
plication. 

But, even if the petition were before the court in the proper pro- 
ceeding, I should dismiss it because, in my opinion, the petitioner has 
no standing to raise the question whether or not the sale was good. 
That the sale was invalid, ^he cites In re Earle (C. C.) 96 Fed. 678, as 
a decisive authority. But the first point to be considered is his own 
relation to the controversy. Confessedly, he owes the money to some 
one, and I think it is no affair of his whether the legal plaintiff 
or the use plaintiff should receive it. The defendant is no doubt in- 
terested to see that he is protected in making payment, but it need 
scarcely be said that if he pays in obedience to an execution, and 
in accordance with an unreversed decree of a court of record, he is 
in no danger of being obliged to pay a second time. Whether the 
t!ise plaintiff is entitled to retain the money against a demand by the 
receiver does not concern the defendant. 

The rule is discharged, the petition dismissed, and the order of 
July 27, 1900, staying execution, is set aside. 



SADLER V. PEOPLES. 

(Circuit Court, B« D. Pennsylvania. January 2, 1901.) 

No. 33. 

Tbial— Questions for Court-— Construction of Ordinance. 

Wnere an ordinance introducecl In evidence, and which has a bearing 
on a question in issue. Is not clear In Us meaning, it Is error to submit the 
case to the jury without a construction of such ordinance by the court. 

On Motion for New Trial. 

C. J. Hepburn, for plaintifE. 
J. Martin, for defendant. 

DALLAS, Circuit Judge. Several questions of much interest have 
been raised in this case, and have been very ably argued by counsel. 
I, however, do not deem it necessary at this time to refer to all of 
them, or to discuss any of them at length. For the present purpose, 
it will suffice to state the conclusions I have reached on the points 
upon which the defendant particularly relies in support of his motion 
for new triaL 
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1. I am still of the opinion which I expressed upon the trial re- 
specting the plaintiff's right to recover for the loss of his bargain. 
I think that, under the circumstances of this case, he would be, upon 
competent evidence of the amount of such loss, entitled to compen- 
sation therefor. But I instructed the jury, in effect, that, in addi- 
tion thereto, he should also be awarded the amount of the expenses 
he incurred in having the title examined, etc. In doing this I inad- 
vertently fell into an error which injuriously affected the defendant, 
and which I think should be corrected, notwithstanding the fact 
that my attention was not called to the matter at the time, by excep- 
tion or otherwise. 

2. I doubted the suflSciency of the evidence respecting the plaintiff's 
qualification to testify as an expert, but solved that doubt by allow- 
ing him to so testify. I now think that the court's discretion in this 
regard was not judiciously exercised. 

3. Error was committed in submitting to the jury, without con- 
struction by the court, the ordinance of the borough of Yardley, 
"adopted by council, February 10, 1896." The meaning of this ordi- 
nance is, as to the point in question, not perfectly clear, but, as I now 
understand it, its effect was to grant to E. W. Maloney & Co. the 
privilege of placing poles and stringing wires, and to operate the 
electric plant to which it refers, for a term of five years; provided 
that, if the plant should cease to be operated within that term, then 
and thereupon the grant would become null and void. The defend- 
ant's motion for a new trial is granted. 



CHOATB V. HOOGSTRAAT et al. 
(Clrcnit Court of Appeals, Seventh Clrctilt January 21, 1901.) 

No. 662. 

1. PaTKENT— NSCESSITT OF PLEADING. 

Evidence of payment is only admissible under a plea of payment which 
should be specific as to the amount paid. An allegation in an answer 
that defendant turned over to plaintlfTs certain lumber, of a stated value, 
which was accepted in settlement and In full accord and satisfaction of 
another's debt, is not a plea of payment which authorizes the defend- 
ant to go into a general accounting, and to prove the value of the lum- 
ber so turned over, in order to show that the debt had been paid inde- 
pendently of the aUeged accord and satisfaction. 
8. Trust— Contract Creating— Liability op Trustee. 

PlalntiflPs had manufactured a quantity of lumber for a lumber com- 
pany under a contract that it should be delivered for shipment, as re- 
quired by the company. Being behind in its payments, plaintiffs refused 
to make further deliveries without pajrment, and defendant entered into 
a contract by which he agreed to take charge of future deliveries, and 
pay the proceeds thereof to plaintiffs to apply on their claim. Held, that 
he occupied the position of a trustee under such agreement, and could 
not sell lumber delivered to him thereunder to a corporation of which 
he was president, and refuse to account for the proceeds on the ground 
that such corporation held some claim against plaintiffs or their debtor. 
8. Statute of Frauds— Promise to Answer for Debt of Another— Consid- 
eration. 

A letter written by defendant to plaintiffs, in which he agreed to be- 
come responsible for the payment of a sum due plaintiffs on certain 
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lumber sold by them to a third party if plaintiffs would deliver such lum- 
ber to the purchaser to enable him to fill his contracts, expresses a suflB- 
cient consideration to take It out of the statute of frauds of Wisconsin, 
which requires the writing to express a consideration. 

i. Same— Original ok Collateral Promise. 

Plaintiffs had manufactured a quantity of lumber for a lumber company, 
a portion of which still remained in their possession. A part of the 
price of such portion had been paid, and, the remainder being past due, 
plaintiffs refused to malce any further deliyeries to the company for ship- 
ment until it was paid. Defendant, who was president of a corporation 
which held an unrecorded mortgage on the lumber, glyen by the com- 
pany, and also a member of a firm which was Indorser on notes of the 
company, stated to plaintiffs orally that, if they would deliver the lum- 
ber, he would "go good" for what the company was shipping until he gave 
them further notice. Held^ that under the Wisconsin rule that, "where 
the party promising has for his object some benefit and advantage ac- 
cruing to himself, and on that consideration maises the promise," a finding 
by the Jury, under instructions properly stating such rule, that defend- 
ant's promise was an original promise, which bound him to payment of 
the value of the lumber delivered in reliance thereon, would not be dis- 
turbed. 

6. 8ams— Knowledge of Promise. 

It is not essential to the validity of a promise to pay, which is in fact 
an original promise, based on a consideration of benefit to the promisor, 
althoiigh the payment will incidentally discharge the debt of another, 
that the promisee should have knowledge of the real consideration when 
the promise is made and acted upon. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

On October 17, 1893, the defendants In error, who were the plaintiffs below, 
and the firm of Brown & Bobbins, contracted with the Fair Lumber Com- 
pany, a corporation, by which the former sold to the latter, and agreed to 
manufacture for it, the lumber of certain specified grades contained in and 
to be manufactured from pine timber upon certain specified lands in the state 
of Michigan, at prices stated In the contract, namely, $10.50 per 1,000 feet 
for the lumber; the prices for the shingle and lath depending iipon.the grade 
specified. Four dollars per 1,000 feet was to be paid under the contract on 
the 5th day of each month for all lumber put in pile during the previous 
month, and the remaining $6.50 per 1,000 feet was to be paid on the 5th day 
of each month for all the lumber loaded and shipped during the preceding 
month; the lath and shingle shipped during that period to be paid for in 
fuU at that date. The manufacture of the lumber was to be completed on 
or before April 1, 1894, and the Fair Lumber Company agreed to make final 
settlement for the lumber, lath, and shingle manufactured under the contract 
on November 1, 1894. Brown & Bobbins, on October 25, 1894, transferred 
their interest in the contract to the defendants in error, who thus became 
the sole owners of the interest of the parties of the first part therein. The 
lumber was manufactured and piled, as provided, on or before April 1, 18&4, 
and prior to November 1, 1894, the Fair Lumber Company had paid the $4 
per 1,000 feet specified in the contract. The lumber was to be and was piled 
in the yards of Brown & Bobbins, at Bobbins, Mich., and was to be and to 
remain in their possession, and to be delivered upon demand of the Fair 
Lumber Company at its planing mill, or upon cars for shipment. The lumber 
was to be insured by the Fair Lumber Company, loss payable to the other 
parties to the contract as their interest should appear, and the policies de- 
livered to them. The contract provided further: "If, when said stock is 
reduced to one million feet, or thereabouts, and the parties of the first part 
feel themselves insecure, they may demand security before said lumber Is 
shipped; or, in case of financial failure of said second party, the lumber 
remaining unshipped shaU revert to said first party as their own to the 
amount In full of their dalm." On November 9, 1894, the Fair Lumber 
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Company was owing about $4,000 for lumber delivered to It In October pre- 
ceding and abont $27,600 for the lumber then in the possession of the de- 
fendants in error. The latter had forbidden further shipments of lumber 
without payment or security for the debt due them upon the lumber. There- 
upon, on that day, the Fair Lumber Company settled for the balance due for 
the October shipments, partly in cash and partly, by acceptances, which were 
afterwards paid; and with respect to the balance of $27,600 the president 
of the Fair Lumber Company at Bobbins, Micli., suggested to the defendants 
in error that they should all go to Oshkosh, where Mr. Leander Choate, the 
plaintiff in error, resided, and make some arrangement by which shipments 
would be permitted, and the delivery of the lumber continued upon Mr. 
Choate's becoming security for the F&.ir Lumber Company. The parties ac- 
cordingly proceeded to Oshkosh, and met with Mr. Choate. The latter was 
president of the Oshkosh Log & Lumber Company, which was a creditor of 
the Fair Lumber Company to the amount of from ten to twelve thousand 
dollars. He was also a member of the firm of Bray & Choate, which firm 
was indorser upon the paper of the Fair Lumber Company to the amount 
of from six to seven thousand dollars. The Oshkosh Log & Lumber Com- 
pany had also a bill of sale, never placed upon file, of the factory plank in 
the stock manufactured by the defendants in error. On September 13, 1894, 
the Fair Lumber Company had sold to the Williamson & Libbey Lumber 
Company, of Oshkosh, all of the factory plank in this stock of lumber, of 
which fact Choate had been informed prior to the interview of November 
9, 1894. At this interview Mr. Choate declined to go security for the debt 
of the Fair Lumber Company, stating that Fair had misrepresented his in- 
debtedness, and that the lumber company was owing him enough. Then, 
according to the testimony for the defendants in error, they said to him that. < 
If he would not go security, they would stop Fair from shipping, to which 
he replied, "If you do, you will bust the poor fellow," and one of the defend- 
ants in error answered, "If we don't stop him, he will bust us," and that Mr. 
Choate replied that he was in a hurry to attend a funeral; that he had not 
made up his mind Just then about going on this paper, but said, "I will 
write you, and until that time I vtIU go good for what they are shipping." 
This part of the conversation was denied by Mr. Choate. The defendants 
in error claim that they, upon the faith of Mr. Choate's promise, permitted 
the Fair Lumber Company to ship the lumber until the 13th day of Novem- 
ber, 1804, the date of a letter received from Mr. Choate. The amount of 
lumber so shipped, with interest amounted to $1,922.72, part of the verdict 
In this cause. Mr. Choate testified, somewhat obscurely, that by the bill 
of sale, which was not produced, the Fair Lumber Company turned over to 
the Oshkosh Log & Lumber Company, of which he was 4;)resident, the factory 
plank in the stock manufactured by the defendants in error; that he could 
not say that his company received all the proceeds of the factory plank 
shipped during November, but might have got a little something. On Novem- 
ber 13, 1894, Mr. Choate wrote to the defendants in error the following let- 
ter: 

"Gentlemen: I have just been talking with Mr. Fair, but have come to 
no settlement yet. I told him I should write you to that effect. He wanted 
me to write you that, if you would let him ship what few orders he had, he 
would stop shipping. It would hurt his trade if it should be reported that 
he had been stopped from shipping. I will become responsible for the $6.50, 
the amount of your claim on factory plank. 

"Yours sincerely, Leander Choate." 

The defendants in error claimed that they accepted the written agreement 
and permitted shipments between the 14th and the 20th of November to the 
amount, with interest of $839.08; also part of the verdict On the 20th day 
of November an agreement in writing was perfected between all the parties, 
by which Fair agreed to transfer his stock and procure the election of Choate 
and Daly as directors of the Fair Lumber Company, and to place the general 
management of its business in the hands of Mr. Choate, who agreed to take 
the management and turn over to the defendants in error all moneys arising 
from the sale of the stock at Bobbins as fast as received by him, until their 
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claim against the Fair Lumber GompaDj was paid In fnll, If the moneys 
received from the sale of the stodc should prove sofBcient therefor. The 
defendants In error agreed to waive the strict terms of the contract of the 
17th of October, 1893, and agreed that Mr. Choate should have the necessary 
time to realize from the stock of lumber, and that the time of the payment 
of the amount due them November 1, 1894, under the contract, should be 
extended, and payment should be made monthly for all lumber disposed of 
during the previous month, and the full amount of receipts for the lumber 
should go to them until their debt was satisfied. Under this latter arrange- 
ment Mr. Ghoate remitted to the defendants in error from time to time the 
proceeds of sales and shipments, except the sum of $243.59, for lumber sold 
by him to the Oshkosh Log & Lumber Company, claiming that that company 
refused to pay the amount under some claim of offset against the Fair Lum- 
ber Company, or the defendants in error. In May, 1895, Mr. Ghoate declined 
to act further under that contract, and turned over to the defendants In error 
the lumber then on hand. They received it from Ghoate, and afterwards 
sold it. The suit was brought to recover (1) upon the alleged oral promise 
of Ghoate of November 9, 1894, for the property claimed to have been deliv- 
ered on the faith of that promise; (2) upon the written promise of November 
13, 1894, for the property claimed to have been delivered under that promise; 
(3) to recover the sum of $243:59 under the written contract of November 20, 
1894. The defendant below denied (1) the alleged promise of November 9, 
1894, and also charged that such alleged agreement was void under the 
statute of frauds; (2) nonacceptance by the defendants- in error of the prom- 
ise contained in the letter of November 13, 1894, and a denial that it was 
ever acted upon, or that the writing expressed any consideration as required 
by the statute of frauds; (3) as to the sum of $243.59 for lumber sold by him 
to the Oshkosh Log & Lumber Company, he denies that he had received that 
amount from the company, and charges that the defendants in error here 
and the Fair Lumber Company were both indebted to the Oshkosh Log & 
Lumber Company in a sum In excess of such bill of lumber, and that that 
company retained the sum, and refused to pay the same. He lastly alleges 
"that after the making of the agreement of November 20, 1894, and about 
May 18, 1895, and in final settlement thereof, he turned back to the said 
plaintiffs, and they accepted, about $19,232.70 worth of lumber, then in the 
yards of the plaintiffs, in settlement and payment of their claim and demand 
against the Fair Lumber Company, and that the said lumber was by them 
accepted and retained by the said plaintiffs, and was in settlement and pay- 
ment of all claims and demands due from the Fair Lumber Company to 
them; and that the said lumber was then and there reasonably worth the 
sum of $19,232.70, which was more than there was then due or owing on the 
contract between the plaintiffs and the Fair Lumber Company, and that the 
said contract and all demands and claims arising thereunder were thereby 
dniy settled, and accord and satisfaction thereof had." 

At the trial, evidence was taken pro and con upon the subject of the mak- 
ing of the alleged oral promise of November 9, 1894, of the acceptance of 
the written promise of November 13, 1894, and touching the transactions 
under the contract of November 20, 1894. The defendant sought to show 
the total shipments of lumber from the beginning of shipments under the 
contract down to and including the turning over of the balance of the lum- 
ber on May 18, 1895, which included shipments made by the defendant Choate, 
for the purpose of proving that the debt of the Fair Lumber Company to the 
defendauts in error had been fully paid. This evidence was excluded by 
the court, and Its ruling is the subject of an exception. The court charged 
the Jury with respect to the Item of $243.59 that It represented lumber sold 
by Mr. Choate under the contract of November 20, 1894, to the Oshkosh 
Log & Lumber Company, of which he (Mr. Choate) was president, and^Jor 
which amount he had failed to respond to the plaintiffs below, alleging that 
the Oshkosh Log & Lumber Company refused to pay him that amount under 
claim of offset against the plaintiffs below, or the Fair Lumber Company; 
that Mr. Choate, VTlth reference to that transaction, occupied the position 
of a trustee to the plaintiffs and that he had no right to withhold that amount. 
With reference to the alleged verbal promise of November 9th the court 
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charged as follows: "It Is the law of this state, derived from ancient law 
m the statute of frauds, as it is called, that a promise made to answer for 
the deht, default, or miscarriage of another party is void, cannot be enforced, 
except It conform to the statute, be in writing, and express a consideration. 
Therefore this promise, or alleged promise, made on the 9th of November, 
gave the plaintiffs no right, if it was a mere guaranty, — a mere promise to 
answer for the debt of another. You will ascertain, gentlemen, whether any 
such promise was made in fact. Mr. Hoogstraat and Mr. Joyce testified that 
after their meeting in the office of the Fair Lumber Company, and while 
they were leaving the building, on some preliminary remarks by them that 
they would have to stop shipments, Mr. Choate said we would 'bust the boys,* 
or 'bust the Fair Lumber Company,* and they said, *If we do not do it, it 
will bust us;' and that Mr. Choate then said, in substance, 'I will go good 
for the lumber they are shipping if you will let the shipments go on.' This 
was denied by the defendant. The plaintiffs must first establish by. the pre- 
ponderance of the testimony that such a promise was made. I think the 
only additional testimony was that of the bookkeeper, who was in the office 
only, so that substantially upon that point it is the testimony of Mr. Hoog- 
straat and Mr. Joyce on the one side and Mr. Choate on the other. Now 
the fact that there are two witnesses on the one side and but one on the 
other is not of itself necessarily the preponderance of the testimony. You 
have the right to consider the appearance of the witnesses, the reasonable- 
ness of the story, and all t}ie circumstances, and determine for yourselves on 
the testimony which is the more credible testimony; and wherever you find 
the preponderance to be, you should determine accordingly by your verdict. 
If you find that the promise was not made, then, of course, you have noth- 
ing further to do with that question, and reject it from consideration. But, 
if you find the promise was made, then you must ascertain whether it is a 
promise within the prohibition of this statute of frauds; whether it is a 
promise to guaranty the amount, — ^to answer for the debt or default of An- 
other; and. If it is clearly such a promise, then it Is of no effect and entitled 
to no consideration. You are, however, to consider all the circumstances 
in this case for the purpose of ascertaining whether or not it is such a prom- 
ise, for you are further ln6tructed> gentlemen, that if you find from the pre- 
ponderance of the evidence that the plaintiffs intended at the time of that 
promise on the 9th of November to prevent the Fair Lumber Company frtwa 
shipping out lumber, and so informed the defendant, and then, in order to 
induce the plaintiffs to permit such shipments, and by reason of an interest 
in having the shipments go on, he promised to *go good' for what the Fair 
Lumber Company were shipping; and you further believe that the plaintiffs 
understood the promise to be so intended and made because of an interest, 
and not gratuitously, and that the plaintiffs, relying on such promise, took 
no further .action to prevent such shipments, but permitted the same to go 
on,— such promise by the defendant, under the undisputed facts in this case 
of his relations to the Oshkosh Log & Lumber Company and the Fair Lumber 
Company, would be an original undertaking on his part, and valid in the 
law as an original promise, and not a promise to answer for the debt, default, 
or miscarriage of another." The court, upon this question, further Instructed 
the Jury: "The fact that Mr. Choate had an interest In the lumber, or iu 
the dealings of the Fair Lumber Company, through a bill of sale or chattel 
mortgage, whether it was actually put to use or not, and the fact that he was 
interested as a creditor to a large amount, would make a foundation for such 
a promise as an original undertaking; but these facts alone would not make 
a promise good, because it must be understood by these plaintiffs in taking 
the promise that it was so made because of an interest he had. They must 
understand it is not made simply out of a desire to help, the Fair Lumber 
Company. If so made, or if so understood by the parties, that Mr. Choate 
had an actual interest in obtaining the shipments to be made, and that he 
made the promise on the strength of that, and for the purpose of causing 
the shipments to be made, then it Is an original undertaking, and "does' not 
come within the statute. • • • That is the test upon which you will 
determine whether it is an original undertaking or a mere promise to answer 
for the debt of another." With respect to the claim under the letter ot ' 
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November 13th and Its acceptance, the court charged the Jury as follows: 
"You ai;e Instructed that this letter contained a sufficient statement of the 
consideration within the requirements of law to make it a valid promise; 
and if you find that the plaintiffs intended to accept and did accept the prom- 
ise contained in this letter by their failure to forbid shipments in reliance 
thereon, and that the defendant understood and had reason to understand 
from the conduct of the plaintiffs that such promise was so accepted and 
acted upon by them for, the shipments of factory plank from November 14th 
to November 20th, inclusive, you should find for the plaintiffs for the amount 
so shipped. In determining this question of acceptance, you should take into 
consideration the conduct of the parties throughout. You should take into 
consideration, for such value as you may find it to afford, the fact that the 
plaintiffs, immediately after the receipt of the letter, or soon after the receipt 
of the letter, went with their attorney to see Mr. Fair, the president of the 
Fair Lumber Company, and followed that up by going to Oshkosh, and there 
entered Into the agreement of November 20th, by which the defendant was 
thereafter to take charge of the business of the Fair Lumber Company. Con- 
sider all those circumstances in connection with the situation of the plain- 
tiffs; that meantime they had made no change in their conduct in relation 
to the shipments of lumber, but permitted the shipments to go on; and as- 
certain what was the real understanding of the parties, — whether the letter 
of November 13th was accepted or not, and so understood by both parties. 
Unless it was accepted, and so understood, or unless the parties had reason 
to understand that it was accepted, then it is of no avail to the plaintiffs in 
this case. There must be an acceptance, as well as a making of the prom- 
ise." To reverse a verdict in favor of the plaintiffs below, this writ of error 
is sued out, the questions considered being properly assigned for error. 

A. E. Thompson, for plaintiff in error. 
W. H. Timlin, for defendants in error. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement, delivered 
the opinion of the court. 

We are of opinion that the court below properly excluded the evi- 
dence offered for the purpose of showing that the debt of the Pair 
Lumber Company to the defendants in error had been fully paid^ 
and this because no plea of payment had been made. The plea was 
one of accord and satisfaction,— that the defendants in error in May, 
1895, in final settlement of the agreement of November .20, 1894, 
received from the plaintiff in error and accepted f 19,232.70 worth 
of lumber in settlement and payment of their claim and demand 
against the Fair Lumber Company. The evidence failed to sustain 
this plea, the evidence of Mr. Choate showing no accord and satis- 
faction, but that the lumber remaining unsold in May, 1895, was 
merely turned over to the defendants in error; nothing being said 
about price, or of its being in satisfaction of any claim. The at- 
tempt was made by an estimate of the value of the lumber so turned 
over and by means of a general accounting to show that the debt of 
the Fair Lumber Company to the defendants in error had been paid, 
but, in the absence of any plea to that effect, the evidence was clearly 
improper. Such a plea should be specific as to the amount paid. 
Shipman v. State, 43 Wis. 381. Here the receiving of the lumber 
from Choate, the trustee, because he refused to further continue in 
the sale of it, with no agreement as to its value, or the application 
of its value to the debt of the Fair Lumber Company, did not make 
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the value of it payment to that amount upon the debt of the Fair 
Lumber Company. Only when the defendants in error should dis- 
pose of that lumber could they be charged therewith, and then only 
the sale being fair, for the amount received. So, also, we think the 
court correct in charging the jury that the plaintiff in error was 
liable for the sum of f 243.59, the lumber sold to the Oshkosh Log & 
Lumber Company, of which he was president This amount had 
not been paid to Mr. Choate under some claim of the lumber com- 
pany, as he stated, that it had some offset or defense as against the 
defendants in error or the Fair Lumber Company. The lumber was 
placed in the possession of Mr. Choate as trustee for the defendants 
in error. He obligated himself to turn over to them the proceeds. 
He was a trustee, and could not sell lumber to a company of which 
he was president, and assert any sort of a claim on the part of that 
company against the defendants in error or the Fair Lumber Com- 
pany. 

With regard to the question of the acceptance of the agreement of 
November 13, 1894, we think the matter was properly and fairly 
submitted to the jury. The question of acceptance is one of fact to 
be determined in the light of the surrounding circumstances; and, 
having been properly submitted, we are concluded by the verdict of 
the jury. We cannot doubt that the agreement expresses a consid- 
eration. It is, in legal effect, that the plaintiff in error would be- 
come responsible for the f 6.50 per 1,000 feet, the amount of the claim 
of the defendants in error on factory plank, if they would allow Mr. 
Fair to ship lumber to fill the orders he then had. Assuming this 
letter to be a collateral agreement to answer for the debt of another, 
we think there is a sufficient statement of consideration to meet the 
requirements of the statute of frauds. 

The question of most difficulty in this case arises upon the oral 
promise of November 9, 1894, found by the jury to have been made, 
to the effect that, if the defendants in error would permit the Fair 
Lumber Company to continue shipping, he (Choate). would, until he 
wrote them, as he promised to do, "go good for what they are ship- 
ping." The validity of this agreement depends upon the question 
whether it is a collateral agreement to answer for the debt of another, 
or whether it is an original agreement upon a new and sufficient 
consideration; the extinguishment in whole or in part of the original 
debt by the performance of the new agreement being merely an in- 
cident. Much subtlety has been indulged by the courts from an early 
date in the construction placed upon the statute of frauds. It would 
be difficult, if not impossible, to reconcile the various decisions of 
the courts. It is, perhaps, unfortunate that we have gotten away 
from the strict letter of the statute. We are glad to note the pres- 
ent tendency of the courts to get more in harmony with the spirit 
and the purpose of the law. It would serve no useful purpose to 
enter upon a review of the many and possibly discordant decisions. 
It is sufficient to state the rule, as we understand it to be, now held 
by the supreme court of the state of Wisconsin, whose law we are 
considering, and of other states which are in accord with that hold- 
iagf and of the supreme court of the United States. In Hoile v. 
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Bailey, 58 Wis. 434, 17 N. W. 322, and in Weisel v. Spence, 59 Wis. 
301, 18 N. W. 165, the court reviews the previous decisions in that 
state, and furnishes, aa a test to determine whether a promise is 
original or collateral, the following rule: **In all these cases founded 
on a new and original consideration of benefit to the defenda:at or 
hann to the plaintiff, moving to the party making the promise, either 
from. the plaintiff or original debtor, the subsisting liability of the 
original debtor is no objection to a recovery;" and "where the party 
promising has for his object some benefit and advantage accruing 
to himself, and on that consideration makes the promise, this dis- 
tinguishes the case of an original undertaking from one within the 
statute." The latter rule is in substance declared by the supreme 
court of Massachusetts in Curtis v. Brown, 5 Gush. 491. *lt is not 
enough," says the court, "that the plaintiff has relinquished an ad- 
vantage or given up a lien in consequence of the defendant's prom- 
ise^ if that advantage has not also inured to the benefit of the de- 
fendant, so as, in &ect, to make it a purchase by the defendant 
of the plaintiff. ♦ ♦ ♦ Where the plaintiff, in consideration ol 
the promise, has relinquished some lien, benefit, or advantage for 
securing or recovering his debt, and where, by means of such relin- 
quishment, the same interest or advantage has inured to the benefit 
of the defendant," an oral promise is binding. "In such cases, al- 
though the result is that the payment of the debt of the third per- 
son is effected, it is so incidentally and indirectly; and the sub* 
stance of the contract is the purchase by the defendant of tlie plain- 
tiff of the lien, right, or benefit in question." In White v. Rintoul, 
108 N. Y. 222, 15 N. E. 318, the court states that the rule in Leonard 
V. Vredenburgh, 8 Johns. 29, that a new and original consideration 
moving between parties to the new promise took it out of the stat- 
ute, was "dangerously broad, and capable of grave misapprehension," 
and that the rule of the state of New York now was that, "when 
the primary debt subsists, and was antecedently contracted, the 
promise to pay it is original when it is founded on a new considera- 
tion moving to the promisor and beneficial to him, and such that 
the promisor thereby comes under an independent duty of payment, 
irrespective of the liability of the principal debtor." In EmerF'>ii v. 
Slater, 22 How. 28, 16 L. Ed. 360, the supreme court of the United 
States declared that, "whenever the main purpose and object of the 
promise is not to answer for another, but to subserve some pecuniary 
or business purpose of his own, involving either a benefit to Himself 
or damage to the other contracting party, his promise is not within 
the statute, although it may be in form a promise to pay the debt 
of another, and although the performance of it may incidentally have 
the effect of extinguishing that liability." And in Davis v. Patrick, 
141 U. S. 479, 12 Sup. Ct. 58, 35 L. Ed. 826, the court observes 
that "there is a marked difference between a promise which, with- 
out any interest in the subject-matter of the promise in the promisor, 
is purely collateral to the obligation of a third party, and that which, 
though operating upon the debt of third party, is also and mainly 
for the benefit of the promisor." We need not inquire whether these 
cases in the supreme court of the United States are fully in accord 
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with the advanced rule declared by the supreme court of Wisconsin 
and Massachusetts and the court of appeals of the state of New 
York; nor need we suggest that logically and rationally damage 
to the promisee should be as effective as benefit to the promisor 
in determining whether a promise is original or collateral. It is 
enough to say that the question was submitted to the jury by the 
court below under the more advanced rule referred to, and certainly 
the plaintiff in error has no ground for complaint. The court dis- 
tinctly told the jury that the facts that Choate had an interest in 
the lumber through a bill of sale, and that he was interested as a 
creditor, would not alone make his promise good, 'because it must 
be understood by these plaintiffs in taking the promise that it was 
so made because of an interest he had. They must understand that 
it is not made simply out of a desire to help the Fair Lumber Com- 
pany. If so made, or if so understood by the parties, that Mr. Choate 
had an actual interest in obtaining the shipments to be made, and 
that he made the promise on the strength of that, and for the purpose 
of causing the shipments to be made, then it is an original undertak- 
ing, and does not come within the statute." We are inclined to the 
opinion that the court went beyond the rule in declaring that the 
promisee must understand that the promise was not made simply out 
of a desire to help the debtor. We read no such requirement in the 
rule as stated. The fact must exist that the premise is made with a 
view to benefit the promisor, and because of his interest in the 
subject-matter, but we do not find that it is essential that the 
promisee should know of the interest and object of the promisor if 
the interest and purpose in fact existed; but this error — ^if error 
there was — was favorable to the plaintiff in error, and he cannot 
be heard to complain of it. 

We cannot say, as a matter of law, that this promise was collateral. 
The situation was this: The defendants in error were in possession 
of the stock of lumber on account of which the Fair Lumber Com- 
pany had paid f 4.50 per 1,000 feet, and owed under their contract 
|6.50 per 1,000 feet in addition. That debt was due. The defend- 
ants in error could not be compelled to part with possession of that 
property until the whole debt was discharged, and they had refused 
to make delivery because of nonpayment of the debt. At this time 
the company of which Mr. Choate was president had a bill of sale 
of this lumber from the Fair Lumber Company. It had not been 
placed on record, and therefore was not effective as against a third 
party, but it was potential as between the Fair Lumber Company 
and Mr. Choate and his lumber company. He or his company was 
the legal owner of this lumber, subject to the claim and possessory 
lien of the defendants in error, and, as against the Fair Lumber 
Company, had the legal title to the lumber, and the right of posses- 
sion for the purpose for which it was transferred. Notwithstanding 
the lumber had been sold to the Williamson & libbey Company, and 
the bill of sale to Mr. Choate's company was ineffectual as against 
that purchase, still, as against the Fair Lumber Company, it gave 
Mr. Choate's company the right to the possession of the proceeds of 
the sale. Mr. Choate was also a member of the firm of Bray & 

105 F.— i6 
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Choate, which firm was indorser to the amount of f 7,000 on paper of 
the Fair Lumber Company. Under these circumstances he orally 
agreed with the defendants in error that, if they would permit ship- 
ments of the lumber by the Pair Lumber Company, and waive their 
lien upon or possessory right to that lumber, he would, until such 
time as he should write the defendants of his final conclusion, "go 
good for what they are shipping." It will be observed that he did 
not promise to pay the debt of the Fair Lumber Company, amount- 
ing to J27,600; nor did he promise to pay only the amount of f6,50 
per 1,000 feet for such lumber as should be shipped under the oral 
agreement. He did promise to "go good" for such lumber as should 
be shipped under that agreement, and that promise we understand 
to be an agreement to be responsible to and to pay the defendants 
in error the value of such lumber as they should x)ermit to be shipped 
under that agreement, and that irrespective of the debt of the Fair 
Lumber Company upon that quantum of lumber, and irrespective of 
the total indebtedness. It is at least doubtful whether this promise, 
if so properly construed, is not an original promise; whether it had 
relation to the debt of the Fair Lumber Company to the defendants 
in error; and whether it was not a promise for the payment of the 
value of the lumber shipped, without reference to any debt from 
another. Chandler v. Davidson, 6 Blackf. 367; Lessel v. Zillmer, 
105 Wis. 334, 81 N. W. 403. Nor are we able to say, as matter of 
law, under the circumstances stated, and in view of Mr. Choate's 
evidence with regard to the receipt of the proceeds of the lumber 
by his company, tiiat his promise was not made upon "a new consid- 
eration moving to the promisor, and beneficial to him," and that 
his "leading object" was not to benefit himself. These were ques- 
tions proper to be submitted to the jury, and were so submitted ander 
instructions most beneficial to the plaintiff in error, and we cannot 
disturb the verdict The judgment is affirmed. 



ASH V. PRUNIER. 

(Circuit Court of Appeals, Second Circuit January 4, 1901.) 

No. 47. 

1. Sbduction op Husband— Damages— EviDBNCB. 

To show the relations that existed between husband and wife, as bea^ 
ing on the question of damages In action for seduction of the husband, 
letters written by him to her before and after he became acquainted with 
defendant, tending to prove the affectionate feeling entertained by him for 
her before defendant intervened, and the subsequent alienation of feeling, 
are admissible. 

d. Same. 

For the same purpose, and also to prove the mental suffering of plalntliC, 
an element of damages. It Is competent to show manifestations of remorse 
by him In Interviews with her, and of grief by her after the Intimacy 
between him and defendant began. 

Sl Same— Evidence of Seduction. 

Evidence that plaintiff's husband was In possession of large sums of 
money while living In defendant's house, and that they came from defend- 
ant. Is relevant In an action for seduction of the husband, as beating 
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upon the question whether he and the defendant were living in the 
relation of lover and mistress, and whether he was the seducer, or she 
was enticing him by her favors. 

4 Samb— Bar to Action. 

It is no bar to an action for seduction of plaintifTs husband that, after 
the making of an order for temporary alimony in a proceeding by her for 
a divorce, an agreement, with which the proceeding terminated, was made 
by them in substitution of the order, by which he promised to allow her a 
stated sum per week, and she agreed to accept it 

& Writ op Error— Review op Damages. 

There being no error in the instructions on damages, the question 
whether the verdict was for excessive damages, and refusal of motion 
for new trial on that ground, cannot be reviewed on writ of error. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 
A. H. Hummell, for plaintiff in error. 
Jonathan C. Eoss, for defendant in error. 

Before WALLACE and LACOMBE, Circuit Judges. 

WALLACE, Circuit Judge. This is a writ of error by the defend- 
ant in the court below to review a judgment for the plaintiff en- 
tered upon the verdict of a jury in an action brought to recover dam- 
ages for the seduction of the plaintiff's husband. 

The evidence upon the trial tended to show the following facts:' 
The plaintiff and her husband had lived happily together from the 
time of their marriage in the spring of 1894 until the winter of 1896. 
Li October, 1896, the husband met the defendant, who at that time 
was living with one Campbell as his mistress. Soon after, Campbell 
died, and the defendant became possessed of considerable pecuniary 
means. After Campbell's death, and in December, 1896, the husband 
accompanied the defendant to Washington, and from that time until 
the time of the trial he lived with her, ostensibly as her professional 
nurse, the greater part of the time. She supported him, and be- 
stowed upon him considerable sums of money, and they maintained 
carnal intercou;*se. After the husband became intimate with the 
defendant an estrangement between him and the plaintiff ensued, 
culminating in a separation. 

The trial judge instructed the jury, in substance, that the burden 
was upon the plaintiff to satisfy them by a clear preponderance of 
evidence that the husband was the seduced, and not the seducer; 
that the defendant set in motion the arts and devices which resulted 
in seducing the husband from his allegiance to the wife; and that 
she was the willful cause of the alienation. 

Nearly all the assignments of error are based upon exceptions to 
the rejection of evidence upon the trial against the objections of the 
defendant. Many of these exceptions do not merit discussion, for 
the reason that no specific grounds of objection were stated. In- 
surance Co. V. Miller, 8 C. C. A. 612, 60 Fed. 254, 19 U. S. App. 588; 
Equipment Co. v. Blair, 25 C. C. A. 216, 79 Fed. 896, 51 U. S. App. 
82. Others are trivial, as relating to the order of proof, or because 
the reception of the evidence was otherwise discretionary with the 
trial judge, or because the evidence could not have been prejudicial. 
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in any sense, to the defendant. Most of them were not pressed 
upon the argument, and we shall notice only those which have some 
color of merit. 

A number of letters written to the plaintiff by her husband after 
marriage, some of them before he became acquainted with the de- 
fendant, and some of them afterwards, were produced upon the trial. 
They were offered and received in evidence solely for the purpose 
of showing the relations that existed between the husband and wife 
at the time they were written. Extracts only were read. It does 
not appear that any of the contents were read to the jury, not bear- 
ing upon the state of the rdations. **In actions of criminal conver- 
sation, it being material to ascertain upon what terms the husband 
and wife lived together before the seduction, their language and de- 
portment towards each other, their correspondence together, and 
their conversations and correspondence with third persons, are orig- 
inal evidence." 1 Greenl. Ev. § 102. It is likewise material to as- 
certain the terms on which they lived together after the seduction, 
and their correspondence and declarations at that period of their 
relations are equally original evidence. The state of their relations 
before and after the seduction is important in estimating the conse- 
quent damages. The evidence which was introduced tended to prove 
the affectionate feeling entertained by the husband for the plaintiff 
before the defendant intervened, and the subsequent alienation of 
feeling, and, within the uniform rule of the authorities, was clearly 
admissible. Com. v. Trefethen, 157 Mass. 190, 31 N. E. 961; Perry 
V. Lovejoy, 49 Mich. 529, 14 N. W. 485; Horner v. Yance, 93 Wis. 
352, 67 N. W. 720; Rudd v. Rounds, 64 Vt. 432, 25 Ati. 438. 

Evidence was introduced for the plaintiff showing manifestations 
of remorse by the husband in some of his interviews with his wife, 
and manifestations of grief upon her part. These occasions were 
after the intimacy between him and the defendant had begun. The 
evidence was competent as falling within the same category as the 
letters of the plaintiff's husband. It was also competent as tending 
to prove the mental suffering of the plaintiff inflicted by the miscon- 
duct of the defendant, — an element of damages which is always 
proper to be considered in actions for seduction. 

Evidence was introduced for the plaintiff tending to show that the 
husband was at different times in the possession of large sums of 
money while living in the house of the defendant after Campbell's 
death. In view of the other testimony, tending to show that the 
money was derived from the defendant, the evidence was relevant. 
It had a legitimate bearing upon the issues whether the husband and 
the defendant were living in the relation of lover and mistress, and 
whether he was the seducer, or she was enticing him by her favors. 

Error is assigned of the rulings of the court in respect to the effect 
of an agreement of separation between the plaintiff and her husband. 
According to the testimony of the plaintiff, there had never been such 
an agreement. In 1898 proceedings for a divorce were instituted in 
the county court of Chittenden county, Vt., by the plaintiff against 
her husband, and an order for temporary alimony was made by the 
court Thereafter the plaintiff and her husband made an agreement 
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in substitution of the order, by which he promised to allow her a 
stated sum per week, and she agreed to accept the amount. The 
proceeding seems to have terminated with that agreement. It was 
insisted for the defendant that the agreement was a bar to the action, 
and the trial judge was requested to instruct the jury to that effect. 
The agreement was manifestly not a bar to the action. 

Error is assigned of the refusal of the trial judge to give certain 
instructions to the jury, llie instructions refused, which are re- 
ferred to in the brief of the plaintiff in error, were as follows: 

"That the fact that Pnmler*8 employment with the defendant required him 
to reside In the defendant's residence, even if the plaintiff objected to such 
residence, does not make the defendant liable, and the verdict should be for 
the defendant" "That the defendant owed no duty to the plaintiff to in any 
manner compel Prunler either to support his wife or live with her, and, even 
if the Jury believed that the defendant took no further action to compel Prunler 
to live with her or support her, she is not liable to the plaintiff on that ac- 
count, and the verdict should be for the defendant*' 

Except for the concluding phrase, each of these requests embodied 
correct legal propositions, and we might be called upon to consider 
whether they should not have been granted, if the trial judge, in 
his instructions to the jury, had not made it plain to them that the 
defendant was not liable unless they found that she was the willful 
cause of the alienation, and set in motion the arts and devices which 
resulted in seducing the husband from his allegiance to his wife. 
But it would have been manifest error to have granted the instruc- 
tion in the form asked, because, if the jury had found the proposi- 
tions of fact in favor of the defendant, it would not have followed 
that she was entitled to a verdict. 

There being no error in the instructions of the court upon the ques- 
tion of damages, this court cannot, upon a writ of error, entertain 
the question whether the verdict was for excessive damages, to re- 
view the refusal of the motion to grant a new trial upon that ground. 
Railroad Co. v. Praloff, 100 U. S. 23, 31, 25 L. Ed. 531; Steamship Co. 
V. Anderson, 1 C. C. A. 529, 50 Fed. 462, 1 U. S. App. 176. Nothing 
is open to re-examination upon a writ of error except the rulings of 
the court in the progress of the trial, and duly presented by a bill 
of exceptions. Insurance Co. v. Folsom, 18 Wall. 249, 21 L, Ed. 827. 
Ab we find no error in the record, the judgment is affirmed. 



NEW YORK, S. & W. R. 00. T. MOORH. 

(Olrcnlt Oourt of Appeals, Second Oircult January 8, 1901.) 

No. 31. 

RATiiROAHS— Crossing Accident— Contributory Nboligencb. 

One driving onto a railroad track just in front of a rapidly approaching 
train cannot be held guilty of contributory negligence as matter of law, It 
being impossible, because of obstructions, to see tbe train tUl the team 
was on tbe track, though he did not stop his team to listen; he having 
approached at a walk, and testified that as he approached the track he 
was listening for a train, and did not discover it untU he was on the track, 
and that his horses, though afraid of cars, did not act as though they heard 
anythhig of the train. 
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2. Sahk— Neglioeivce. 

Where, by reason of obstructions, a train approaching a crossing cannot 
be seen by one driving till on the track, the fact that no gateman or 
warning signals are maintained at the crossing may be considered on the 
question of the railroad company's negligence. 
8. Photographs— Proof of Accuracy. 

The accuracy of photographs Introduced in evidence may be proTed by 
•testimony other than that of the photographer producing them. 

In Error to the Circuit Court of the United States for the South- 
ern District of New York. 

Leopold Wallach, for plaintiff in error. 
G. A. Clement, for defendant in error. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges 

WALLACE, Circuit Judge. Of the assignments of error those 
most deserving consideration are the ones which raise the question 
whether, by reason of the contributory negligence of the plaintiff, 
the defendant was entitled to have a verdict directed in its behalf. 

The action was brought to recover for injuries received by the 
plaintiff while crossing the raikoad track of the defendant at its 
intersection with a highway in the village of Unionville, Orange 
county, N. Y. The plaintiff was proceeding along the highway from 
the west in a milk wagon, driving a pair of horses. His wagon 
was struck while crossing the track by a train of the defendant 
approaching from the south, and which was making for the rail- 
road station, about 900 feet away. The railroad at that crossing 
runs north and south, intersecting the highway at a right angle, 
but at a short distance from the crossing at the south curves sharply 
to the eastward. Approaching the crossing from the west the view 
of the railroad to the southward is obstructed for a considerable 
distance. The highway ascends as it nears the crossing. Near the 
track, obstructing the view southerly, is a building known as a "feed 
store," and between the feed store and the railway track there is a 
switch track. At the time of the accident a box car was standing 
at the west side of the crossing on the switch track. The accident 
took place about 9 o'clock in the forenoon of a clear day. 

Testimony was introduced in behalf of the plaintiff tending to 
show that the train was running much faster than usual; that its 
speed was 35 or 40 miles an hour; and that no whistle was sounded 
or other signal given of its approach. Several witnesses testified 
that in approaching the crossing from the direction in which the 
plaintiff was driving the railroad was hidden from view for a dis- 
tance of 20 rods or further, and that a train coming from the south 
could not be seen until the horses were practically upon the track. 
Dr. Dennie testified as follows: 

"If I am driving east, the view from the crossing of approaching trains on 
the railroad south of the crossing Is obstructed In the center of the street, 
and I cannot see the train until I get there, nearly or about on the railroad 
track. I am speaking of the locality generally, independent of the box car." 

Dr. Nugent testified as follows: 

"I have occasion to go over the crossing, and did have at that time, several 
times a day. The view of that crossing, in approaching it, is obscured all the 
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wat down from the corporation limits, tialf a mile perhaps. I watch the 
crossing very closely for self-preservation; and I think, with my carriage, when 
my horses' feet are two or three feet west of the west track, I can get a 
sight by looking that way, and I watch, because I do not want to be hurt I 
could not say with reference to a car upon the switch. That would obstruct 
the view a little more." 

The father of the plaintiflf, who visited the scene shortly after the 
accident^ testified as follows: 

"I took an observation carefully to satisfy myself at that time, — to see 
what chance the boy had for his life, If any. That Is the purpose I went for, 
and I looked, and that team had to be upon the track to see the train coming, 
with that car there. They had to be right on the track." 

Mr. Clark, a farmer who saw the accident, testified: 

''With the car upon that switch, in driving up from the west, the view would 
be further obstructed, and, under these circumstances, a person would have to 
be full on the track before a view could be had of the track and approach- 
ing train from the south." 

According to the testimony of the plaintiff himself, he knew that 
the train was due at about the time he proposed crossing the track. 
He testified that he looked and listened as he approached; that 
he looked at his watch, probably 20 rods back, and found it was 
then 12 minutes past the usual time of the train; that his horses 
were on the walk at that time; that they were still on the walk 
when they reached the ascent, and walked up the incline; and that 
while proceeding up the incline he was listening for the train. He 
testified that his horses were afraid of the cars, one of them espe- 
cially, and that they did not act as though they heard anything of 
the train; that they were "not the least bit scared as they walked 
up.*' He testified that the car on the branch switch was not over 
two or three feet from the highway, and that his horses were full 
upon the track when he discovered the train. The fireman upon 
the locomotive, a witness for the defendant, testified that when the 
train came around the curve he was in a position so that he could 
see the horses stepping upon the track, and the locomotive was at 
that time perhaps 60 or 70 feet away. The engineer of the locomo- 
tive, a witness for the defendant, testified that the fireman called 
his attention to the fact that there was something on the track, and 
he saw the team about 10 feet away. 

^luch testimony was offered for the defendant, of a very persua- 
sive character, to the effect that an approaching train from the south 
could have been seen by a person coming from the west for a consid- 
erable distance after reaching a point 20 feet west of the west rail 
of the main track, and from that point easterly the rail of the main 
track could have been seen for a distance of 1,000 feet, even with 
a car upon the siding, as indicated by some of the testimony. 

It seems too plain to require extended discussion that the trial 
judge did not err in refusing to direct a verdict for the defendant. 
He acted upon the well-settled rule that when the evidence is con- 
flicting, and there are different inferences which may be drawn by 
different minds, the question of the contributory negligence of the 
injured party is one for the jury. If the jury believed the testi- 
mony on behalf of the plaintiff, the approaching train, because of 
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the obstructions in the way, could not have been seen by him until 
his horses were practically upon the track, when it was too late 
to escape a collision, and he. could only discover its approach by 
his sense of hearing. If his testimony was true, he used all his 
faculties diligently, and did everything that any prudent man would 
have been likely to do while crossing the track, unless he should 
have stopped his horses to listen more perfectly. His testimony 
may be_ incredible, and it may seen tmaccountable that he did not 
hear the noise of the approaching train; but the jury was at liberty 
to credit his narrative, and to weigh among the probabilities in its 
favor the exertion of that impulse of self-preservation which, in the 
case of a sober and prudent man, is always to be presumed. In 
approaching a railroad crossing the injured party is not to be deemed 
guilty of contributory negligence because he did not exercise the 
greatest degree of diligence which he could have exercised, but only 
if he fails to exercise such care as a prudent man approaching such 
a place would. Whether he ought to stop in a given case is a ques» 
tion for the jury to decide, in view of the circumstances developed. 
The trial judge correctly stated the law in his instructions to the 
jury in these terms: 

"When a traveler la approaching the track of a rallFoad, especially where 
there are obstroctliig buildings in the vicinity which interfere with his view, 
his duty is to proceed cautiously, to look, to listen, and, if the circumstances 
of the case require it, to stop, in order that he may Usten more carefuUy be- 
fore continuing his course.'* 

In the recent case of Judson v* Railroad Co., 158 N. T. 597, 53 
N. E. 514, the court stated this to be the rule in the courts of nearly 
all the states in the Union. See, also, Improvement Co. v. Btead, 
95 U. e. 16H68, 24 L. Ed. 403. It was for the jury to apply the 
instructions to the particular facts, and if they erred in finding that 
under the circumstances it was necessary for the plaintiff to stop in 
order to listen more attentively, because a prudent man would have 
supposed that the approaching train could be seasonably heard with- 
out doing so, the error is not one which it is within the province of 
an appellate court to correct. 

The assignments of error in respect to the admission or rejection 
of evidence upon the trial are without merit. The accuracy of the 
photograph of the crossing introduced in behalf of the plaintiff was 
sufficiently established by other testimony, and it was not necessary 
to prove it by the photographer who produced it. The evidence that 
no gateman or warning signals were maintained at the crossing was 
admissible, in view of the peculiarly dangerous character of the 
crossing, and were facts which the jury were entitled to take into 
consideration in determining whether lie defendant was negligent. 
Railroad Co. v. Ives, 144 U. S. 408, 12 Sup. Ct 679, 36 L. Ed. 485. 

The exception was not well taken which is made the subject of 
the twelfth assignment of error. The question put to the witness 
Garr was a leading one, and was apparently excluded for that reason. 
. We find no error in the record, and the judgment is therefore af- 
firmed, with costs. 
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LAFAYETTE BRIDGE CO. v. CITY OF STREATOR. 

(Circuit Court, N. D. nUnois, N. D. April T, lOOOJ 

No. 25,096. 

1. Trust Combinations— How Determined. 

Whether plaintiff is a trust or combination, within the IllinoiB anti- 
trust act of 1891, 80 that under its provisions one buying from it is not 
liable for the price, must be determined in a direct proceeding, and not 
collaterally in an action by it for the price; the statute being silent as to 
the method to be pursued. 

Sl Fbdbral Coorts— Practice. 

Rev. St. § 914, providing that the practice and mode of proceeding in 
federal courts shall conform to that in like causes in the courts of the 
state in which such federal courts are held, does not require a federal 
court to allow the defense that plaintiff is a trust or combination, within 
the Illinois anti-trust act of 1891, so tliat defendant, buying from it, 
is not liable for the price, to be set up in an action for the price, without 
a prior determination in a direct proceeding of plaintiff's status, though 
such a defense was set up in an action in the state court, without the 
right to do so being questioned or considered.* 

B, Pleading— Demurrer. 

Demmrrer to replication wiU h% carried back to the plea, though a de- 
murrer to the plea has already been overruled by another judge of co- 
ordinate jurisdiction, where practically the decision of each subsequent 
step in the litigation depends on a fundamental proposition, in regard to 
which the court is convinced that the prior ruling was erroneous. 

4 Estoppel. 

A city sued on a contract under which plaintiff built for it a bridge is 
estopped to set up that plaintiff and certain aldermen of defendant 
formed a conspiracy to prevent competitive bidding when the contract was 
secured, or that the bidding was on different plans, or that plaintiff com- 
mitted bribery in securing the contract, where, after appropriation by 
ordinance for erection of the bridge, there was a suit by taxpayers to 
enjoin ' defendant from constructing it, which, after full hearing on the 
merits, was dismissed for want of equity, and pending the suit the con- 
tract was made, at which time defendant made a request, with which 
plaintiff complied, that it appear and assist defendant in the defense; and 
the construction was not proceeded with till after termination of the 
suit, and defendant had asserted it had established the validity of the 
contract, and had demanded that plaintiff fulfill the contract, and there- 
after defendant instituted proceedings to condemn property for the bridge, 
which were contested on the ground that the contract was invalid, and 
plaintiff, at defendant's request, assisted in the proceedings, and judgment 
was rendered therein sustaining the proceedings, the validity of the con- 
tract, and defendant's right to proceed with the execution thereof. 

Haywood & Burnett and Brewer & Strain, for plaintiff. 
Reeves & Boyes, for defendant. 

KOHLSAAT, District Judge. The declaration in this case con- 
sists of the common counts and of special counts in assumpsit upon 
a contract between the parties, in pursuance of which plaintiff built 
for defendant a bridge. Defendant filed the general issue and eight 
special pleas. The second, third, fourth, fifth, and sixth pleas aver 
that the contract in question is void under the Illinois statutes of 

1 Following state practice, see notes to O'Connell v. Reed, 5 G. C. A. 594; 
Nederland Life Ins. Co. v. Hall, 27 G. C. A. 392. 
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1891 and 1893 relating to trusts, pools, and combines. The seventh 
plea avers that plaintiff and certain aldermen of defendant formed a 
conspiracy to prevent competitive bidding at the time plaintiff se- 
cured the contract in question, and that therefore such contract is 
void. The eighth plea avers that the contract is void for the reason 
that the bidding at the time said contract was let was upon different 
plans. And the ninth plea avers that the contract is void because 
of bribery conunitted by plaintiff in securing the same. To these 
last eight special pleas, special demurrers were filed; the chief con- 
tention being as to pleas numbered 2, 3, 4, 5, and 6, which set up 
the anti-trust statutes of Illinois, which statutes, plaintiff insisted 
by its demurrers, were unconstitutional, as embracing class legisla- 
tion. The argument on the special demurrers was had before an- 
other nisi prius judge, the question of the constitutionality of said anti- 
trust statutes being practically the only one raised. The demurrers 
were overruled on May 27, 1899, and the plaintiff given leave to reply 
double to the several pleas. Thereupon plaintiff filed numerous repli- 
cations. Issue was joined on all of these, except the first, second, 
fifth, eighth, eleventh, and sixteenth. The first replication goes to all 
the pleas, and avers, in substance, that defendant is estopped to deny 
the validity of the contract sued on, for the reason that after defend- 
ant, by its common council, had passed an ordinance making an ap 
propriation for the erection of the bridge in question, two separate 
suits were commenced by taxpayers and citizens of defendant, seek- 
ing to enjoin the defendant from constructing said bridge; that after 
fuU hearing upon the merits the said suits were dismissed for want 
of equity; that pending said suits the agreement set forth in the 
declaration was entered into between plaintiff and defendant, at 
which time defendant informed plaintiff of the pendency of said suits, 
and requested plaintiff to appear by counsel therein, and to assist 
defendant in the defense of the same, with which request plaintiff 
complied; that it was not until after the termination of said suits 
as aforesaid, and upon the assertion of defendant that said suits had 
firmly established the validity of the agreement between plaintiff 
and defendant, and upon the demand of defendant that plaintiff 
should proceed to fulfill and comply with said agreement and con- 
struct said bridge, and not before, that plaintiff proceeded with the 
construction of said bridge. Said first replication further avers that 
subsequently the defendant, by its conunon council, passed an ordi- 
nance directing its attorney to commence legal proceedings for the 
purpose of condemning private property which would be taken or 
damaged in and about the construction of the bridge in question and 
the approaches thereto; that said proceedings were contested by the 
persons interested in said property sought to be condemned, and also 
by persons opposing the erection of said bridge, in which proceedings 
it was claimed by said contestants that the contract between plain- 
tiff and defendant herein sued on was Invalid; that defendant in- 
formed plaintiff of said proceedings and said contest, and requested 
plaintiff to assist defendant in the prosecution of said litigation, 
with which request plaintiff complied; that thereafter such proceed- 
ings were had in said suit that by the judgment of the supreme court 
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of the state, on appeal, the said condemnation proceedings were sus- 
tained, and. the validity of the contract in suit herein, and the right 
of defendant to proceed with the execution thereof, confirmed and 
established, by reason whereof plaintiff insists that defendant is 
estopped to deny the validity of the contract in suit. 

The second, fifth, eighth, eleventh, and fifteenth replications go to 
the second, third, fourth, fifth, and sixth pleas, respectively, and, in 
substance, aver that plaintiff, in its business, is within th6 exception 
to the anti-trust statute of 1891 which is provided by the act of 1897. 
Defendant demurs to these replications on the ground that the act 
of 1897 is but an amendment of the first section of the act of 1891; 
that said amendment constitutes class legislation, and is therefore 
void; and that a void amendment cannot in any manner affect a valid 
statute. Plaintiff, on the other hand, denies that the act of 1897 
is an amendment of the act of 1891, but contends that it is in law 
a repeal and re-enactment of said section 1, in which view it would 
vitiate the entire act of 1891. Both parties are in accord in the con- 
tention that the exception provided by the statute of 1897 constitutes 
class legislation. 

The defendant is, in this suit, attempting to avail itself in a col- 
lateral proceeding of a defense based on a fact which should be de- 
termined in a direct proceeding. In other words, before a defendant 
can evade the payment of the purchase price of commodities, actually 
received, on the ground that the seller is a trust or combination in 
restraint of trade, in contravention of the statute, there should be 
an adjudication of a competent tribunal, in a direct proceeding insti- 
tuted for that purpose, determining that such seller is a trust or com- 
bination in the sense contemplated by the statute. This is in accord 
with the ordinary rules of statutory construction. The practical 
working of any other rule could not fail to emphasize the justice and 
necessity of so holding in cases similar to the one at bar. It cannot 
be insisted that the decision in one case would be binding or even 
persuasive in any other case. Each suit to recover purchase money, 
in which the statute is pleaded by way of defense, would call for a 
separate and distinct determination of the legal status of the plaintiff, 
thereby making the claim for purchase money merely an incidental is- 
sue. This would be true even if the amount involved were but five dol- 
lars, and the case were before a justice of the peace. The result would 
depend upon the varying conditions of each case as affected by the 
skill of lawyers, the bias of jurors, and other attendant circumstances. 
This would inevitably lead to such confusion as would force federal 
courts to so construe the statutes as to protect the due and regular 
administration of justice from unconscionable prolixity and irrecon- 
cilable adjudications. In the case of Ford v. Association, 155 111. 
166, 39 N. E. 651, 27 L. R. A. 298, the supreme court of lUinois per- 
mitted the defendant to interpose this defense in a collateral pro- 
ceeding. The point last above stated does not appear to have been 
considered by that court. The only contention was as to whether or 
not the statute of 1891 constituted a valid defense to that action. 
But the Illinois statute is silent as to the method to be pursued in 
determining whether a corporation seeking to enforce a claim comes 



Digitized by 



Google 



732 105 FEDERAL REPORTER. 

within the prohibition of the act, nor has there been any long-estab- 
lished usage in the premises. Section 914 of the Revised Statutes, as 
construed by the federal courts, does not apply to the facts of this 
case. Federal courts place such construction upon matters of law 
of a general nature, as opposed to those based upon state statutes or 
long-established custom or usage, as to them may, under the part- 
ticular circumstances of any given case, seem best calculated to ac- 
complish the ends of justice. The question here is simply one affect- 
ing the manner of applying a remedy or rule of law, and does not 
go to the subject-matter or availability of the right sought to be en- 
forced. This view of the availability of the defense set up in said 
last-mentioned pleas was not presented to the court on the argument 
of the demurrer to said pleas. The entire argument was in relation 
to the constitutionality of the statutes relied on, it being practically 
conceded that if the statutes were valid the defense could be made 
in the manner herein sought. The ordinary rule of pleading is that a 
demurrer will be carried back to the first fault, but there is a common 
exception, to the effect that, where a demurrer has once been passed 
upon, a demurrer to a subsequent pleading will not be carried back 
so as to interfere with the previous ruling of the court I recognize 
the fact that a motive of courtesy would cause this latter rule to be 
more strictly adhered to where the prior ruling was made by another 
judge of co-ordinate jurisdiction. However, I deem it but reasonable 
that the interests of litigants should be considered in questions of 
this kind, and that where practically the decision of each subsequent, 
step in the litigation would be dependent upon a fundamental propo- 
sition, in regard to which the court is convinced that the prior ruling 
was erroneous, a question of comity or courtesy between different 
members of the bench should not outweigh obvious considerations of 
convenience and dispatch of the public business. In view of this 
conception of the scope of both the statutes of 1891 and 1893, it 
becomes unnecessary in the case at bar to pass upon the constitution- 
ality of either. For the reasons above given, the order of May 27, 
1899, overruling the demurrers to the second, third, fourth, fifth, 
and sixth pleas, will be vacated, and the demurrers to the second, 
fifth, eighth, eleventh, and fifteenth replications will be carried back 
and sustained to said pleas, upon the ground that said statutes can- 
not be availed of in a collatersd proceeding until a determination has 
been had in a direct proceeding establishing the fact that plaintiff is 
a trust or combination in contravention of the statute. This leaves 
for disposition the demurrer to the first replication, as applied to the 
seventh, eighth, and ninth pleas. As to this replication, I am of the 
opinion that it sets up matter which, if proved as fully as averred, 
will constitute estoppel in pais, as against the matters of defense 
set up in the said last-mentioned pleas. For this reason the de- 
murrer to the first replication will be overruled. 
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HAUSS ▼. LAKE ERIE & W. R. CO. 

(Circuit Court of Appeals, Sixth Circuit January 14, 190L) 

No. 831. 

1« EmPLOTBRS— DUTT TO EMPLOYE. 

A railroad company which is constructing new switches does not OT^e 
the duty to a brakeman of blocking a frog, which Is a part of the new 
construction, during progress of the work; It being Impracticable to block 
it till the tracks are ballasted and the alignment of the rails of the frog 
is perfected. Giving him such notice and warning as will put him on 
his guard against the dangers from use of the track while the work is 
in progress is enough. 

2. Same— NoTicB. 

Notice to a brakeman that digging Is being done between the ties at 
a certain place, with warning that he look out for it and avoid injury, 
is sufficient, without mentioning the danger from the unblocked frogs, 
especially where the work has been for two weeks within his daily view 
and observation while passing on his train. 

8L "Witness— Crkdibiuty— Question for Jury. 

Though, in an action against a railroad for death of a brakeman, the 
only direct evidence that notice of the danger was given deceased is the 
testimony of the conductor, whose duty it was to bring the bulletin in 
regard to it to the knowledge of the trainmen, his credibility is not for 
the Jury, on the ground of his interest to show that he had done his duty; 
his testimony not being contradicted or brought in question by cross- 
examination or the admitted facts, and there being nothing else in the 
case tending to raise a doubt a& to the truth of his testimony. 

In Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

The evidence shows that on the 10th day of June, 1898, at Muncie, Ind., 
the plaintiff's' intestate, William V. Doty, a brakeman in the defendant's 
service, while coupling cars, received injuries of which he died within a few 
hours. At the time of his death he was in the twenty-fourth year of his 
age, and had been in the service of the defendant, as a brakeman, for about 
IS months. He was employed on a freight train which passed daily over 
defendant's railroad between Tipton, Ind., and Lima, Ohio; and on the day 
of the accident his train came east, with eight cars, for Muncie, which were 
to be detached from the train and left at that place. For 10 days or 2 
weeks next before the accident the defendant had been constructing two 
new switches near the place of the accident, and on that day the work was 
still in progress. Just before the arrival of Doty's train, several cars carry- 
ing gravel to ballast the new tracks had been unloaded near the place of the 
accident, and were standing on a storage track, on which the Muncie cars 
from Doty's train were to be placed, and, it being necessary to move them 
out of the way. the cars from Doty's train were backed in, to be coupled to 
them; and while the cars from Doty's train were backing, and while Doty 
was walking inside of the track behind them, keeping pace with their move- 
ment, his right foot was caught and held in an unblocked frog until they 
backed over him, causing the injuries of which he died. It was the usage 
and practice of the defendant to keep the frogs in its line of railroad blocked, 
but this particular frog was a part of the new construction, and had not 
been blocked because it was not practicable to block it until the tracks were 
ballasted and the alignment of the rails of the new switches with the align- 
ment of the rails of the frog was perfected. The accident occurred about 
11 o'clock of the forenoon, and the day was bright and clear, and there was 
nothing to obstruct the view of the track. During the 10 days or 2 weeks 
during which the new construction had been in progress. Doty passed by it 
daily, going east and west with his train. A bulletin which reads as follows: 
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''Sent to Time Sent Sender Receiver 

Po n 

7:37 p. nu B Tn 

n Gy 

From 5130th 189a 

To aU Cond Rd 

All Trains East Gx 
WestPo 

"Digging is being done between ties aronnd Mnncle yard office, and quar- 
ter mile west of yard office. Look out for it, and don't get Injured. 

S. B. K." 

— was put on the train register in the yard office at Muncie, to which all 
trainmen bad access, and It remained there until the work was completed. 
The conductor of Doty's train testified in chief concerning this bulletin as 
follows: "Q. Explain to the court and jury how those bulletins were han- 
dled, with relation to trainmen? A. They manifoldea, eight or ten taken on 
manifold paper at a time; and each train going through Muncie, the con- 
ductor got them and showed them to the trainmen, to all concerned in the 
matter, to look out for new work being done at Muncie. Q. I will ask you 
If you received a copy of this message, which Is marked 'Exhibit No. 2,' at 
Portland on the 9th, and also at Alexandria on the 10th? A. Yes, sir; that 
Is a copy of it Q. What is meant by *Gx'? A. The station at Alexandria. 
Q. And 'Po*? A. Portland. Q. *S. B. K.»? A. S. B. Kramer. Q. What did 
you do with this bulletin after you got It, so far as Mr. Doty was concerned? 
A. I told Mr. Doty about it, and showed it to him. He read it and handed 
it back to me. Q. Which one? A. The one at Portland, going west, and the 
one at Alexandria, going east. Q. You showed him the one at Portland 
on the 9th? A. Yes, sir. Q. And the one going east on the 10th at Alexan- 
dria? A. Yes, sir. Q. How often during the continuance of this work were 
these bulletins handed to trainmen? A. Every train that went in either 
direction, every day and night, as the case might be." And on cross-exami- 
nation further testified: *'Q. You knew that this bulletin you had did not say 
anything about unblocked frogs, but to look out for digging that was being 
done at Muncie? A. Yes, sir. Q. That was the only bulletin, you had, was 
it? A. Yes, sir." Upon this state of fact the plaintiff complained that the 
injuries of which Doty died were caused by the negligence of the defendant In 
failing to block the frog In which his foot was caught, in accordance with its 
established usage and practice. But the defendant contended that, as it 
was neither usual nor practicable to block the frog during the progress of 
the work, it owed no duty to Doty in respect thereto, other than to notify 
him that the work was being done, and to warn him of the danger incident 
to the use of the track while it was In progress, and alleged that it did so 
notify and warn him, and that his injuries, therefore, were not caused by 
any fault on its part On the trial before a jury at the close of the evidence 
the trial judge sustained the contention of the defendant, and directed a ver- 
dict In its favor. 

Henry W. Seney, for plaintiff in error. 
Charles T. Lewis, for defendant in error. 

Before DAY and SEVERENS, Circuit Jndges, and THOMPSON, 
District Judge, 

THOMPSON, District Judge, after stating the case as above, de- 
livered the opinion of the court. 

We agree with the learned judge who presided at the trial in the 
court below that the defendant was not required to block the frog 
during the progress of the construction, and that the only duty which 
it owed to the plaintiff's intestate, under the circumstances presented 
by the evidencCi was to give him such notice and warning as would 
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put liim upon his guard against the dangers incident to the use of 
the track while the work was in progress. It is urged, however, that 
the notice was insufficient because it failed to call attention to dan- 
ger from unblocked frogs. It did call particular attention to the 
track, and to what was being done there. It is true, there was no 
attempt to point out all the possible or probable elements of danger 
which might arise out of the changes being made in the track, but 
the trainmen were required to look to the track and avoid being in- 
jured because of the work being done there. This was sufficient no- 
tice, especially in view of the fact that what was being done there 
was within the daily view and observation of Doty as his train passed 
through Muncie. 

The only direct evidence of notice to Doty was the testimony of 
Jeffries, the conductor of the train; and it is suggested here, for the 
first time in the progress of the case, that his credibility as a wit- 
ness was put in issue by his relation to the parties and to the subject- 
matter of the controversy, and that the cause should have been 
submitted to the jury upon that issue. The suggestion is that the 
witness, as an employ^ of the defendant, whose duty it was to bring 
the bulletin concerning the work at Muncie to the knowledge of the 
trainmen, had an interest in showing that he had performed the duty, 
and strong motive to falsely represent that he had done so, if in fact 
he had not performed the duty, and that this interest and possible 
motive raised a question as to his credibility, which should have 
been considered by the jury. The testimony of the witness was not 
contradicted by that of any other witness, nor was it brought in ques- 
tion by the cross-examination nor by the admitted facts of the case; 
and, outside of the suggested interest and motive, there is not a fact 
or circumstance in the case which tends to raise a doubt as to the 
truth of his testimony. It is said in Elwood v. Telegraph CJo., 45 
N. Y. 554, that: 

'*Very clear and decisive evidence was required in this case to establish 
that the message which came over the defendant's wires was not communi- 
cated In the natural and ordinary manner. From the necessity of the case, 
such evidence as there is to that effect proceeds wholly from parties having? 
an important Interest In the question. Each of them, If guilty of the negli- 
gent act, would have the strongest motive to deny it, as the admission would 
subject him or her to severe responsibility for the consequences. This Is a 
controlling consideration In determining whether the statements of these wit- 
nesses should be taken as conclusive." 

But in that pase the admitted facts necessarily raised the question 
of the credibility of the witnesses. A telegram had been received 
at Pithole over the wires of the telegraph company, and delivered 
by the company's agent at Pithole as coming from Titusville. The 
telegraph company denied sending it from Titusville, and the opera- 
tors at the Titusville office testified that it was not sent by them from 
that office, and the court say that: 

*The only theory by which the testimony of the operators Is sought to be 
reconciled with the conceded fact of the receipt of the message at Pithole 
over the defendant's wires is that the wires were cut by McCarthy, or a 
confederate, at some Intermediate point, and a machine there applied, where- 
by the message was transmitted. And it Is claimed that the court was bound 
to solve the difficulty by presuming that this was actually done, rather than 
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to permit the Jury to pass upon the credibility or accuracy of recollection of 
the witnesses." 

In Hankinson v. Electric Co., 175 Mass. 271, 56 N. E. 604, decided 
February 28, 1900, brought to recover damages for personal injuries 
occasioned the plaintiff by being struck in the eye by a burnt carbon 
thrown by one Bayrd, who was in the defendant's employ, Bayrd 
testified: 

**I did not throw it at the team for any purpose connected with my busi- 
ness, but to attract his attention. I wanted to attract his attention, so as 
to speak to him; and I threw the carbon at the team, so as to attract his 
attention, so that I might speak to him, and not for any business connected 
with the company." 

The defendant contended that there was no evidence on which the 
jury could find that the carbon was thrown by Bayrd for the purpose 
of performing the work of the defendant, but the court say: 

"When the defendant's liabUIty depends upon the purpose with which an 
act that is nearly neutral, so far as outward manifestations are concerned, 
is done, it would be strange if the Jury were not at liberty to disbelieye the 
testimony of one employed by the defendant as to his mental processes. In 
that connection it was proper for the jury to take into consideration the fact 
that not only was this witness at the time of the trial in the employ of the 
defendant, but also that he had been taken back into its employ only two 
weeks before the trial; and the jury may have also believed that, from the 
terms in which his testimony was couched, it was evident that the witness 
had a particular knowledge of what the law required to exonerate the de- 
fendant from liability. We are of opinion that it was a question for the 
jury whether the explanation given by Bayrd of- the purpose he had in throw- 
ing the disused carbon was true or not" 

The impeaching circumstances in that case, outside of the mere 
fact that the witness was in the employ of the defendant, justified 
its submission to the jury. 
In Bank v, Deifendorf, 123 K Y. 200, 25 N. E, 404, the court say: 
'The claim that the plaintiff's cashier was a disinterested witness, whose 
testimony must be regarded as controlling if not contradicted, cannot be sus- 
tained. Aside from the alleged improbability of his statements, he was the 
financial agent of the plaintilf, and the owner of one-fifth of its capital stock, 
and, aside from his direct Interest, responsible to his principal for the care, 
fidelity, and prudence with which he discharged his official duties. His 
interest in the transaction was co-extensive with that of the plaintiff, and 
brings him directly within the cases which hold that the credibility of such 
a witness is a question for the jury to determine." 

In these cases there were not only impeaching circumstances which 
necessarily raised the question of credibility, but it was insisted upon 
by the party interested. In the case at bar the question was neither 
made nor in any way suggested by the plaintiff or his counsel at the 
trial, nor do the facts and circumstances of the case justify an im- 
peaching presumption against the credibility of the witness, founded 
upon his mere relation to the parties and to the subject-matter of 
the controversy, which should overcome the counter presumption that, 
as an uncontradicted witness, testifying under oath, he spoke the 
truth. The judgment of the court below therefore will be affirmed. 
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AYRES V. POLSDORFER et ux. 

(Circuit Court of Appeals, Sixth Circuit December 4, 1900.) 

No. 848. 

1. Writ op Error— Parties— Joint Defendants— Nonjoikder. 

Where, in ejectment under a statute authorizing the Joinder as de- 
fendants of all persons claiming an interest in the land, defendants sever- 
ally pleaded title in themselves by distinct titles, and plaintiffs had Jujlg- 
ment, a writ of error sued out by one of the defendants, in which the 
record did not show that the other defendant was invited to Join and 
refused, will be dismissed, since separate pleas and defenses founded on 
separate rights will not make a Judgment several which is rendered on a 
single cause of action. 

2L Same. 

The fact that the defendant who did not Join in suing out the writ 
was barred by lapse of time from doing so before the objection was 
raised Is not ground for refusal to dismiss the writ since the question 
is one of Jurisdiction, and must be tested by the conditions existing when 
the writ was sued out. 

8. Same. 

The fact that a Judgment in ejectment in terms adjudged that plain- 
tiffs recover the lands from the defendants severally is insufiScient to 
render it one from which one defendant might sue out a writ of error 
alone, since, in substance and effect, the Judgment is Joint in operation. 

4 Same- Objections— TiBfB for Taking. 

The objection that a writ of error from a Judgment against two Jointly 
was sued out by only one, without a proper severance, can.be taken at 
any time before Judgment is rendered thereon. 

5. Same— Objection— How Raised. 

The objection that a writ of error from a Judgment against two Jointly 
was sued out by only one, without a proper severance, is one which may 
be taken by the court on its own motion. 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

J. B. Heiskell and C. W. Heiskell, for plaintiff in error. 
Wm. M. Eandolph, George Bandolph, and Wassell Randolph, for 
defendants in error. 

Before LURTON and SEVERENS, Circuit Judges, and EVANS, 
District Judge. 

SEVERENS, Circuit Judge. This is an action of ejectment 
brought by Polsdorfer and wife, the defendants in error, against 
Ayres, the plaintiff in error, Thomas Price, and others, to recover 
several thousand acres of land fronting other lands owned by the 
plaintiffs in the suit, on the eastern shore of the Mississippi river, 
in Lauderdale county, Tenn. Kieir right to recover the lands in ques- 
tion, which had been formed in the bed of the river by change^ in 
the current and the deposit of alluvion, was rested upon the claim 
that they were accretions to the land which they owned along the 
shore. The parties defendant were made such under the provisions 
of the statute of Tennessee (Shannon's Code, § 4972 [3231]) which 
provides that, if there be no actual occupant of the lands, the action 
is to be brought "against any person claiming an interest therein, 
105 F.-47 
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or exercising acts of ownership at the commencement of the smt.'* 
The declaration alleged that the plaintiffs were at a date named "law- 
fully entitled in fee and were in possession" of the lands described, 
and then averred that "the plaintiffs being so entitled to the said 
property, and so in possession thereof, the said defendants, to wit, 
on the said 1st day of October, 1898, in the said county of Lauder- 
dale, unlawfully and without right entered into and upon the said 
premises, and falsely and unjustly set up title thereto as in them, 
respectively, and cut timber therefrom and removed the same, and 
exercised acts of ownership thereof under such false and unjust claim 
of title, and denied and refused to recognize the claim of these plain- 
tiffs to the title, or their possession thereunder, and wholly refused • 
to admit and repudiated the same, as they still do." Ayres filed the 
general plea of not guilty, and a special plea of the statute of limita- 
tions of Tennessee. Price pleaded not guilty. For the purposes of 
the decision of this court, it is unnecessary to detail the proceedings 
in the suit which relate to or were taken by the other defendants. 
The case came on for trial before a jury. The plaintiffs gave evi- 
dence of their ownership of the land on the Tennessee shore, and of 
facts on which the accretion of the land in question was claimed to 
have inured to them by virtue of such ownership. The defendant 
Ayres (now plaintiff in error) gave evidence, to support his claim to 
the land, of a grant from the state of Arkansas, to a person from 
whom he deraigned title, of lands constituting an island or islands 
in the river, lying west of the middle of the channel, which consti- 
tuted the boundary of the states, and of facts tending to support his 
contention that the lands in suit were accretions to that ownership. 
Price defended his claim to the lands under a grant of the lands by 
the state of Tennessee of recent date, contending that the plaintiff's 
ownership extended only to the shore, and that the made land was 
between that to which the plaintiff had title and the middle thread 
of the river, and rested upon that which had never passed from the 
state until its grant to that defendant. At the close of the evidence 
the jury, under direction of the court, rendered a verdict for the plain- 
tiffs against both Ayres and Price for all the land claimed by each 
of them, except a portion claimed by Price only. The defendants ex-^ 
cepted to this direction of the verdict. Judgment was entered 
thereon as follows: 

"It is therefore considered, ordered, and adjudged that the plaintiffs do 
have and recover of and from the defendants, severally, the lands herein- 
before described, found by the verdict of the jury to belong to them in fee, 
and that the plaintiffs do have and retain the possession of such lands under 
and In accordance with their said title, and that as to the lands herein sued 
for, not embraced by the verdict of the jury in favor of the plaintiffs, the 
defendants go hence without day, and that the plaintiffs recover of the 
defendants all their costs herein expended, and that execution issue therefor.*' 

Ayres tendered a bill of exceptions, which was settled and filed, 
and, without taking notice of Price, who appears to have been the 
only other contestant for the lands recovered, sued out this writ of 
error. Upon the hearing, counsel for defendants in error raised the 
objection that Ayres alone prosecuted the writ, without having ob- 
tained any order permitting him (Ayres) to proceed alone, or taking 
any equivalent steps in that regard to justify himself in suing out 
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the writ without the joinder of Price, and this presents a question 
which we must first consider. The rule is firmly established, at least 
in the appellate courts of the United States, that, where a judgment 
or decree is rendered against two or more jointly, all must join in 
suing out the writ of error or prosecuting an appeal, unless those 
who are not joined have been invited to come in and have refused; 
and proof that this has been done must be made to appear by the 
record of the circuit court, before a writ of error or an appeal by less 
than the whole can be allowed. The reasons for this, as has often 
been stated, are that the prevailing party to the judgment should 
have the right to execute it against those who do not appeal, and 
that neither the appellate court nor the party obtaining the judgment 
ought to 'be burdened with successive appeals upon the same matter. 
And, while considerable liberality has been shown in regard to the 
method by which the severance is effected, the rule itself has been 
constantly applied. The cases are too numerous, and the law and 
practice too well settled, to require comprehensive citation. We cite 
a few of the more recent: Masterson v. Herndon, 10 Wall. 416, 
19 L. Ed. 953; Sunpson v. Greely, 20 WaU. 152, 22 L. Ed. 338; Estis 
V. Trabue, 128 U. S. 225, 9 Sup. Ct. 58, 32 L. Ed. 437; Hardee v. 
Wilson, 146 U. S. 179, 13 Sup. Ct. 39, 36 L. Ed. 933; Davis v. Trust 
Co., 152 U. S. 590, 14 Sup. Ct. 693, 38 L. Ed. 563; Beardsley v. Rail- 
way Co., 158 U. S. 123, 15 Sup. Ct. 786, 39 L. Ed. 919. And see 
Mercantile Trust Co. v. Kanawha & O. Ry. Co., 7 C. C. A. 3, 58 Fed. 
6, — a case decided by this court. In its enforcement a dubious ques- 
tion has frequently arisen, as to whether the judgment or decree was 
in legal contemplation a joint or several one, and in solving it the 
courts have looked to its substance rather than its form. See the 
above-cited cases, and those which follow. In many cases thd rule 
has been held not applicable where the party claiming to be ag- 
grieved, although he is one of several parties against whom the judg- 
ment was rendered, yet alone represents some distinct and substan- 
tive subject-matter, in which the others have no concern, or are only 
incidentally concerned by reason of the allowance or rejection of the 
claim in question. Cox v. U. S., 6 Pet. 172, 8 L. Ed. 359; Todd 
V. Daniel, 16 Pet. 521, 10 L. Ed. 1054; Germain v. Mason, 12 Wall. 
259, 20 L. Ed. 392; Hanrick v. Patrick, 119 U. S. 156, 7 Sup. Ct. 
147, 30 L. Ed. 396; GilfiUan v. McKee, 159 U. S. 303, 16 Sup. Ct. 6, 
40 L. Ed. 161; The New York (decided by this court Oct. term, 1900) 
104 Fed. 561. It is earnestly insisted by counsel for the plaintiff in 
error that this case falls within the class of cases last mentioned, 
because it appears that Ayres and Price founded their claim to the 
land upon wholly distinct and antagonistic titles. But it was the 
land itself which was the subject of the suit, and the titles which 
each of these defendants advanced amounted to no more than sepa- 
rate means to a joint defense. Each of these means was also avail- 
able to both defendants, for the plaintiff must recover upon the 
strength of his own title as against all others. The rule is that 
separate pleas and separate defenses, founded upon distinct sources 
of right, do not make the judgment several, when they are brought 
forward in defense of a single cause of action, upon which the judg- 
ment is recovered. The res is not thereby divided. In many oi 
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the cases already cited there was no unity of title betiif^n the parties 
bound by the judgment from which the appeal was taken, — cases 
wherein the appesd was held ineffectual, because parties not joined 
had an interest in the question whether the judgment should stand 
or be reversed. 

Counsel for plaintiff in error further urges that before the objec- 
tion was brought forward the time for taking a writ of error by Price 
had expired, and that therefore he is as effectually precluded as if 
he had originally been summoned and had refused to join, and, fur- 
ther, that no right of the plaintiff has been delayed by his non- 
joinder. This answer is plausible, but it does not reach the root of 
the matter, which is treated as one of jurisdiction. This must be 
tested by the conditions existing at the time when the writ was 
sued out. The action had not then been severed, and, for aught that 
then appeared, Price might also take out a writ. And it is clear 
that, if the present writ was ineffectual to remove the case, it could 
not, be made valid by mere lapse of time and the coming on of sub- 
sequent conditions. Mattox v. U. S., 156 U. S. 237, 15 Sup. Ct. 337, 
39 L. Ed. 409; Wilson v. Insurance CJo., 12 Pet 140, 9 L. Ed. 1032; 
Estis V. Trabue, 128 U. S. 225, 9 Sup. Ct. 58, 32 L. Ed. 437; Inglehart 
^. Stansbury, 151 U. S. 68, 14 Sup. Ct. 237, 38 L. Ed. 76. 

The bill of exceptions was tendered by Ayres alone. The pleadings 
are in the statutory form, and the judgment simply responds to them. 
So far as we can see, no question could arise upon the record proper; 
and, as Price did not procure the settlement of a bill of exceptions 
in his behalf, there is perhaps some ground for saying that he was 
already disabled from prosecuting a writ of error, and that therefore 
a summons and severance would have been a futile performance. 
But, at the time when this writ of error was taken, Price, if he could 
not avail himself of the bill of exceptions which Ayres had procured 
to be settled, was not, so far as we know, debarred from procuring 
the settling of a bill in his own behalf, and joining in the writ of 
error and assigning errors thereon. 

Stress is also laid upon the fact that by the language of the judg- 
ment it is adjudged in terms "that the plaintiffs do have and recover 
of and from the defendants severally," etc. But we think it manifest 
that, in substance and effect, the judgment operated against them 
jointly, conforming to the declaration and the verdict. In Hampton 
V. Rouse, 13 Wall. 187, 20 L. Ed. 593, the verdict was jointly against 
two defendants, but the judgment was in form against the one who 
brought the case up. The reporter states that the court held this a 
mere clerical error. The writ of error was dismissed for the non- 
joinder of the other defendant. 

It is a matter for regret that this defect was not brought to the 
attention of the court before the expiration of the time allowed by 
law for suing out the writ after the entry of the judgment. In these 
circumstances, seeing that the right to a new writ is now barred, 
we should have been willing, if possible, to find some ground on which 
to support the jurisdiction. But the objection is one which may be 
raised at any time before judgment is entered, and, indeed, is one of 
which the court may take notice sua sponte. The writ of error must 
be dismissed. 
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AMERICAN SURETY CO. OP NEW YORK ▼. WOODS.* 

(Circuit Court of Appeals, Fiftb Qrcult Januaiy ^ 1901.) 

No. 019. 

L Damages— Brbac?h of Contract— Louisiana Statute. 

Key. Clv. Code La. art. 1934, which provides that, "where the object of 
the contract is anything but the payment of money, the damages due to 
tjbe creditor for its breach are the amount of the loss he has sustained 
and the profit of which he has been deprived," merely undertakes to 
secure full indemnity to the party aggrieved; and under it, as by the 
rule of the common law, to authorize a recovery of substantial damages 
there must not only be proof of the breach of the contract, but also of 
actual damages resulting to the plaintiff. 

IL Same. 

Where a contractor employed to do certain woife has, without legal 
cause, abandoned the work, unfinished, the right of the employer to sue 
for breach of the contract does not depend on his having completed the 
work; but where he has himself also abandoned It, and it has never been 
completed, the sum which the contractor would have lost had he fulfilled 
his contract, or the difference between the contract price and the cost 
of completion, cannot be taken as the measure of damages. 

i. Same— Measure Fixed bt Contract— Mode of Asoertainmbnt. 

A contract for the doing of certain work, which provides that In case 
of delay in doing the work the employer may take charge thereof and 
complete it at the cost of the contractor, not only provides the measure of 
damages for the breach of the contract by the contractor if he shall fail 
to complete the work, but also the manner in which the amount of such 
damages shall be ascertained; and under the provision of Rev. Civ. Code 
La. art. 1934, that "when the debtor has been guilty of no fraud or bad - 
faith he is liable for only such damages as were contemplated, or may rea- 
sonably be supposed to have entered into the contemplation of the parties 
at the time of the contract," on the failure of the contractor to complete 
the work, without fraud or bad faith, the employer cannot recover as 
damages for breach of the contract the difference between the contract 
price and the cost of completing the work, as estimated by experts, where 
it abandoned the work, and in fact expended no money in its completion. 

.In Error to the CSrcuit Court of the United States for the Eastern 
District of Louisiana. 

On December 7, 1894. Stewart & McDermott made a written contract with 
the New Orleans Sewerage Company for the construction of certain sewers and 
their appurtenances in the city of New Orleans. By this contract the sewerage 
company agreed at its own cost and expense to furnish all the material re- 
quired in the construction of the sewers and their appurtenances. The con- 
tractors, Stewart & McDermott, bound themselves to furnish all the labor 
required to properly construct the sewers and their appurtenances in a terri- 
tory or portion of the city of New Orleans defined by certain maps "now on 
file In the office of the sewerage company." The nineteenth section of the 
contract is in these words: "In case of any unnecessary delay in doing the 
work, in the opinion of the engineer, he shall notify the contractors, in writing, 
to that effect If the contractors shall not within fifteen (15) days after receipt 
of such notice take such measures as will, in the Judgment of the engineer, 
insure the satisfactory completion of the work, the engineer may then, by and 
with the consent of the company, notify the aforesaid contractors to discon- 
tinue all work under this contract; and it is hereby agreed that the contract- 
ors are to Immediately respect said notice and stop work, and to cease to have 
any right to possession of the ground, provided all things hereby agreed to be 

1 For opinion an rehearing, see 106 Fed. 263. 
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furnished or done by the company shall have been promptly furnished or done. 
The engineer shall thereupon have the power, under the direction of the 
company, to place such and so many persons as he may deem advisable, by 
contract or otherwise, to work at and complete the work herein described, and 
to charge the expense of said labor to the aforesaid contractors, and the ex- 
penses so charged shall be deducted and paid by parties of the first part out 
of such money as may then be due or at any other time thereafter becomes 
due to the said contractors under and by virtue of said agreement, or any 
part thereof; and, in case such expense is less than the sum which would 
have been payable under this contract if the same had been completed by the 
parties of the second part, they shall be entitled to receive the difference, 
and in case such exi>en8e is greater the parties of the second part shall pay the 
amount of such excess so due." The chief engineer of the sewerage company 
was to estimate on the last day of each month the total amount of work com- 
pleted according to specification. Ninety per cent, of the amount earned on 
work so completed was to be i>ald the contractors before the 10th of the suc- 
ceeding month, 10 per cent, being reserved. These . payments were to be 
made according to specified prices for different kinds of work, all stated In 
detail in the contract. The contract recites the execution and delivery by 
the American Surety Company, as surety for the contractors, of a bond in the 
sum of $100,000, bearing even date with the contract The condition of the 
bond is that Stewart & McDermott **shall well and truly, and In good, suffi- 
cient, and workmanlike manner, perform the work mentioned in the aforesaid 
agreement, in accordance with the terms and conditions therein stipulated, and 
in each and every respect comply with the conditions and covenants therein 
contained, and shall from time to time furnish a new bond for a proportion- 
ately reduced amount, as provided in said contract." In January, 1895, Stew- 
art & McDermott began work, and continued until November 4, 1895. On that 
day they refused to proceed further with the work, and repudiated the con- 
tract, on the grounds that a fraud had been practiced upon them in obtaining 
it, and that, even if the contract were valid in its Inception, they had been 
released from It by reason of a violation of its terms on the part of the sewer- 
age company. In June, 1896, the sewerage company went Into the hands of a 
receiver, on the petition of creditors applying to the civil district court for the 
parish of Orleans. The sewerage company made no attempt, after the repudi- 
ation of the contract by Stewart & McDermott, either to complete the work 
itself, or to procure it to be done by others. It was never completed. All 
of the assets of the sewerage company, including the franchise or right to 
constnict the sewers, but excepting the claim urged in the present suit, were 
sold at public auction for about $90,000. In March, 1897, this suit was brought 
by A. A. Woods, receiver of the New Orleans Sewerage Company, against the 
American Surety Company, for the full amount of its bond; the plaintiff aver- 
ring that said sewerage company had sustained damages in excess of that sum 
by reason of the breach of the contract The petition alleged the breach of 
the contract by Stewart & McDermott, and then alleged, as a ground of dam- 
age, "that if said Stewart & McDermott had done the work which they agreed 
to do under said contract In a proper and workmanlike manner, aud within the 
delay provided by said contract, the cost of said work to said New Orleans 
Sewerage Company would have been the sum of seven hundred and thirty- 
nine thousand five himdred dollars, whilst the cost of the work already 
done by said Stewart & McDermott, together with the amount which it 
would have cost and will cost said company to complete the work which said 
Stewart & McDermott by said contract agreed to do, will be, and would at 
the time when said Stewart & McDermott abandoned said work have been, 
the sum of nine hundred and twelve thousand and ninety-nine oVioo dollars 
($912,099.09), and that the difference between said two sums is the sum of one 
hundred and seventy-two thousand five hundred and ninety-nine o»/ioo dol- 
lars, which amount petitioner is entitled to recover from said Stewart & 
McDermott and the said American Surety Company, their solidary surety." 
An answer was filed by the American Surety Company, traversing the plain- 
tiff's claims, and making special defenses not material to be stated. There 
was evidence In the case tending to show that it would have cost the sewerage 
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company greatly more to construct the sewers than the sum for which Stewart 
A McDermott had agreed to construct them. At the request of the counsel 
for the plaintiff the chrcuit court charged the Jury as follows: "(1) In cases of 
contracts between employer and contractor, providing for the performance and 
completion of constructions as described In the contract. If the contractor 
abandons the woiic before completion, and refuses to complete the same, hav- 
ing no lawful cause for such action, the measure of damages which the em- 
ployer is entitled to recover is the difference between the cost of completing 
the work at the contract price, and what it would cost him to complete the 
work, or to procure the work to be completed by others. (2) After the aban- 
donment of the contract by Stewart & McDermott, the sewerage company 
would have had the right to have gone on and completed the work itself, or 
to have let out a contract for the completion of the work to other contractors, 
upon the best terms attainable; and In that case they would have had the 
right to recover, as damages, the difference between what it would have cost 
them if Stewart & McDermott had complied with the contract and what it 
actually cost the company to complete the work. But the sewerage company 
was not bound to complete the work, or to employ anybody else to complete 
it, and they had the right to prove by competent testimcsiy what it would 
have cost them to complete the work or have it completed, and to recover 
from Stewart & McDermott the difference between the necessary cost of com- 
pletion, as thus established, and what it would have cost under their contract 
with Stewart & McDermott" The American Surety Ck>mpany duly excepted 
to the action of the court in giving this charge. The jury found a verdict for 
the plaintiff, A. A. Woods, as receiver of the sewerage company, against the 
American Surety Company, for $90,000. To review and reverse the judgment 
on this verdict the American Surety Company has sued out this writ of error. 

Thomas W. Bullitt and W. B. Spencer (W. W. Howe, Wm. Mar- 
shall Bullitt, and C. P. Cocke, on the brief), for plaintiff in error. 
E. B. Kruttschnitt and Chas. E. Penner, for defendant in error. 

Before PARDEE, McCORMICK and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge, after stating the case as above, delivered 
the opinion of the court. 

The question to be considered is the charge of the court on the meas- 
ure of damages. The instruction, in effect, was that the measure oj! 
damages was the difference between the contract price and what it. 
would have cost to finish the sewers, and that, to recover this differ- 
ence, it was not necessary for the sewerage company to complete the 
work. 'Where the object of the contract is anything but the payment 
of money, the damages due to the creditor for its breach are the 
amount of the loss he has sustained and the profit of which he has 
been deprived," under certain exceptions and modifications not ma- 
terial to this case. Rev. Civ. Code La. art. 1934. This statute merely 
undertakes to secure full ind^nnity to the aggrieved party. Reading 
V. Donovan, 6 La. Ann. 491. Article 2769 is the same in legal effect 
To authorize recovery under the statute, two things must concur, — 
the inexecution of the obligation, and damages to the party complain- 
ing. This statpte does not conflict with the common law, for by its 
rule there must be, to authorize a recovery, a breach of the contract, 
which causes damages. If the breach only is shown, there could be 
only a verdict for a nominal sum. Sedgw. Meas. Dam. (8th Ed.) § 98. 
When a contractor is discharged unlawfully, he can, in a suit for 
damages, recover his outlay and the probably certain profits he would 
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have made if he had been permitted to proceed with the work. His 
profits in such case would have been a gain he would have received 
but for the unlawful act of his employer. The courts uniformly sus- 
tain the right to recover profits in such cases. U. S. v. Behan, 110 
U. S. 338, 4 Sup. Ct. 81, 28 L. Ed. 168; Eailroad Co. v. Howard, 13 
How. 307, 14 L. Ed. 157; Masterton v. Mayor, etc., 7 Hill, 61. It is 
argued from this proposition that, if the contractor wrongfully aban- 
dons the contract and refuses to do the work he has contracted to do, 
the employer, in a suit for damages for breach of the contract, may 
recover the difference between the contract price and the sum which it 
would have cost the employer to have the work done, although the 
employer in fact does not have the work done. To apply the principle 
to this case, the contention is that, as Stewart & McDermott agreed to 
finis]) the sewers for sums aggregating f 739,500, and then abandoned 
the work, and as it would have cost the sewerage company f 912,099.09 
to complete the work, the receiver of the sewerage company is entitled 
to recover the difference between the contract price and what it would 
have cost to finish the work, to wit, f 172,599.09, though in fact the 
work was not finished, and no money actually expended to finish it. 
By the terms of the contract sued on, the contractors were to furnish 
all necessary labor to excavate and build the sewers. The sewerage 
company was to furnish at its own cost all material of every kind re- 
quired to construct the sewers. We must keep in mind, therefore, 
that the contract on the part of the contractors was one to labor or to 
furnish labor. The question involved here can be made clear by an 
illustration of a suit on a short contract to do work. A merchant 
employs a clerk, by written contract, to work for one year at f 50 a 
month, payable monthly. The clerk works two months, and without 
cause repudiates the contract and quits, receiving only the two months' 
pay. The merchant sues for damages for breach of the contract. 
The proof shows that he could not get another clerk to do the same 
work for the succeeding 10 months for less than f 100 a month. But 
it also appears that he did not employ any one to take the clerk's place. 
Can the merchant recover f 500, — the difference between the contract 
price and the cost of securing another clerk, that he never employed? 
Does the fact, if it be conceded as a fact, that the clerk would have lost 
1500 by working for less than his services were worth, show that the 
contract was worth that sum to the employer, and entitle him to re- 
cover a sura not paid, but which would have been paid if he had era- 
ployed a substitute? 

It is contended that as the contractor, in the case of a breach of 
the contract by the employer, can recover his lost profits, and that he 
would be permitted to prove what it would cost to coraplete the work 
he was prevented from doing, and, where it cost less than the contract 
price, could recover the difference, as the profit which he would have 
made; that, in all fairness, the same rule should apply when a breach 
of the contract is made by the contractor. There are several con- 
siderations making differences in the two casea When the contractor 
is stopped from work by the owner or employer who is to furnish tne 
materials^ he cannot go on and finish the work. He cannoti by corn- 
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pleting the work himself or by others, show just what his profit, if any, 
would be. When he sues for damages, therefore, he must, to recover 
profits, prove, if he can, what he would have made had he not been 
stopped. He is prevented from finishing the work, and such evidence 
is necessary to show what gain or profit to him was in the contract. 
On the other hand, when the contractor abandons the work the owner 
or employer is left in possession. He is free to employ others to finish 
the work. The contract often, as in this case, provides that he may 
employ others to finish it if the contractor quits. He therefore usually 
has it in his power by employing others to complete the work and 
ascertain exactly the amount of his damages. The contractor, when 
stopped or unlawfully discharged by the breach of the contract by the 
employer, has not this power. For the breach of a contract the in- 
jured party is entitled in a suit for damages to receive compensation 
for his loss, — compensation and nothing more. 'T>amages are given 
as a compensation, recompense, or satisfaction to the plaintiff for any 
injury actually received by him from the defendant. They should be 
precisely commensurate with the injury, — neither more nor less, — and 
this whether it be to his person or estate." Dow v. Humbert, 91 U. S. 
294, 299, 23 L. Ed. 370; 2 Greenl. Ev. § 253. The contractor or build- 
er stopped from his work by the breach of the contract conmiitted by 
his employer has clearly lost the profit that he would certainly have 
made by the completion of the work. Can it be said that the employer 
who has obtained a contract securing services at cheap rates, when 
the contractor refuses to do the work, has certainly lost the difference 
between the contract price and the cost of having the work finished, 
when the employer does not have the work finished? Is this differ- 
ence a certain gain or profit or value that the employer has lost? 
His loss would be certain, we think, only in the event he had the work 
done at a cost greater than the contract price. The contention that 
the measure of his damages is the difference between the contract 
price and a greater price which he has never paid must be based on 
the erroneous theory that the contract is necessarily worth to him the 
sum above the contract price that it would cost the contractor to finish 
the work. The fact that the contractor would lose a fixed sum by 
completing the work does not show that the employer loses that sum 
by the failure of the contractor to finish it. If the contractor stops 
the work, and the employer does not complete it, it cannot be said he 
has been damaged what the former would have lost had he not stopped 
the work. When the contractor breaks his contract he is liable to 
his employer for the amount the employer is damaged, but it does not 
follow that he is liable for the amount that the contractor saved by 
his abandonment of the contract. It is a mistake, we think, to as- 
sume that whatever the contractor saved by stopping the work was 
lost by the employer who does not complete it. 

The precise legal question under discussion was decided in the case 
of Hunt V. Bailroad CJo. (C. C.) 36 Fed. 481. In that case a counter- 
claim was filed in which it was claimed that the defendants will be 
compelled to pay out large sums of money in excess of the contract 
price to complete the work that the plaintiff undertook, and in so doing 
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would be put to a large amount of trouble and expense, to defendant's 
damage f 100,000. In deciding the motion to strike out this item of 
damages from the counterclaim, Judge Deady said: 

"The damages claimed on account of the estimated difference In the cost 
of constructing the road by the defendant and the contract price are, in my 
judgment, too uncertain to be allowed. It can only be conjectured what the 
cost of constructing the road some time in the future will be. Owing to the 
fluctuations in the price of labor and materials, it may cost more or less to 
construct the road in 1888-89 than in 1887-88. Besides this, they are con- 
tingent. The defendant may never construct the road, and until It does, and 
necessarily at a greater cost than the contract price, it cannot be said to have 
sustained any damage by the breach." 

It seems to us that the conclusion of the court in this case was cor- 
rect, and that, whatever other damages may have been sustained, it 
cannot be said, before the work has been completed at a greater cost, 
. that the injured party has sustained damages to the amount of the 
difference between the contract price and the cost of completing the 
work. In the absence of legal defense the employer can, of course, 
recover damages for a breach of the contract of employment by the 
employ^. Where the employ^ or contractor without legal cause aban- 
dons the work, unfinished, the right of the employer to sue for the 
breach of the contract is not dependent on his completing the aban- 
doned work. He may sue at once and recover of the employ^ or con- 
tractor such damages as under legal rules he can show he has sus- 
tained. But when the employer does not incur the expense of com- 
pleting the abandoned work, and determines not to finish it, the sum 
that tide contractor would have lost had he complied with the agree- 
ment and finished the work, or the difference between the contract 
price and the cost of completion, cannot be taken as. the measure of 
damages. 

Counsel for the defendant in error have shown great industry and 
ability in presenting argument and precedents claimed to be analo- 
gous; but, with all their research, no case is found where an employer 
who had not completed the work was allowed, in a case like this, to 
recover the difference between the contract price and what it would 
have cost to finish the work. The case mainly relied on to sustain the 
charge of the court as to the measure of damages is Kidd v. Mc- 
Cormick, 83 N. Y. 391. That case, we think, does not sustain the con- 
tention of the defendant in error. Kidd sold to McCormick certain 
lots, and took a mortgage on them for the purchase money; McCormick 
agreeing to build specified houses on the lots within a fixed time. 
McCormick began to build the houses, but failed to build them within 
the time agreed upon in the contract. He finally abandoned the work 
altogether. Kidd then foreclosed the mortgage, and there was a de- 
ficiency of several thousand dollars. For this deficiency he sued 
McCormick and other defendants. We understand from the opinion 
that in fact the plaintiff completed the houses after the work was 
abandoned by the defendants. We find this statement in the opinion, 
on page 399: 

"It was the duty and the interest of the plaintiff to mitigate the damages 
therefrom as much as he could. To that end he took possession of the vrotk, 
and finished it to availability." 
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The part of the opinion which is quoted as sustaining the conten- 
tion of the defendant in error is as follows: 

"He has a right to a house as good as that which the defendants agreed to 
furnish, and his damages is the difference between the value of the house 
furnished and the house as it ought to have been furnished. One Icind of tes- 
timony by which that difference may be known is that of experts, saying 
what would have been the value of the one, and what is the value ot the 
other. Another Itind of testimony is that of experts,— what it would cost to 
complete the unfinished house up to the mark of the contract. Another kind 
is, when the house has been in fact finished up to that mark, what It did in 
fact cost to finish It. But these ways all lead to the same end, — what Is the 
difference In value between the unfinished house and a house had it been 
finished as agreed upon. And this is to be observed of the last-named kind of 
testimony: First, that the plaintiff is not under obligation to go on and finish 
the house." 

It will be observed that the court states that "his damages is the 
difference between the value of the house furnished and the house, as 
it ought to have been furnished." It is not held that the measure of 
damages is the difference between the contract'price and what it would 
have cost to finish the house. It is stated, however, that the testi- 
mony of experts would be admissible to show what it would cost to 
complete the unfinished house up to the mark of the contract. As the 
houses were in fact completed, the observation that the plaintiff was 
under no obligation to go on and finish them was unnecessary to 
the decision of the case. And this remark is not used as controlling 
the question of the measure of damages, but it is made in reference to 
the admissibility of evidence to prove damages. 

There are other reasons for our conclusion, based on the nineteenth 
section of the contract. The substance of this section is that, if the 
contractors delayed or failed to do the work, the sewerage company 
could take charge of it and finish it. The company is authorized to 
charge the expense of labor to the contractors. Such cost is to be paid 
out of the money due to the contractors or to become due by the con- 
tract. If the expense of doing the work was less than the sum that 
would be due and payable under the contract, the contractors were to 
receive the difference; and, if the expense was greater, the contractors 
should pay the amount of such excess. It is clear, therefore, that the 
I)arties to the contract anticipated that the contractors might not 
finish the work, and provided for the measure of damages on the com- 
pletion of the work by the sewerage company at a cost greater than 
the contract price. In article 1934 of the Revised Civil Code of 
Louisiana it is declared that, "when the debtor has been guilty of no 
fraud or bad faith, he is liable only for such damages as were contem- 
plated, or may reasonably be supposed to have entered into the con- 
templation of the parties at the time of the contract." In discussing 
the question of damages the common-law authorities frequently speak 
of them as either proximate or remote, and it is only the former 
that are allowed to be recovered, because it is said they are such as 
were in the contemplation of the parties to the contract. Hadley v. 
Baxendale, 26 Eng. Law & Eq. 398. In Goodloe v. Rogers, 10 La. 
Ann. 631| construing this statute^ the court said that, "when there is 
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no bad faith or fraud the obligor is liable only for damages that may 
reasonably be supposed to have been contemplated by the parties at 
the time of the contract." In this respect, as was said in the case last 
cited, "the doctrine of the civil and common law is not materially 
different" The case of Hunt v. Railroad Co. (C. C.) 36 Fed. 481, in- 
volved the construction of a contract containing a similar provision. 
On this point Judge Deady said : 

"The contract gave the defendant the right whenever. In the judgment of 
Its general manager, the work was delayed so as to Imperil* its completion 
within the time limited, 'to assume entire control of the work* and complete 
it, and *any outlay so incurred by the defendant in exces^ of the contract price 
of the work shall be a charge against any balance' due to the contractor for 
work done under the contract This provision in the contract indicates plainly 
that the parties did not contemplate the payment of any damages for the delay 
or failure to construct the road until it was ascertained by the completion of 
the same what amount. If any, It cost in excess of the contract price." 

This provision of the contract cannot be ignored in deciding this 
question. The provision seems to have been made for the benefit of 
both parties. It gave to the sewerage company the right and power 
to take charge of the sewers and finish them on account of the delay 
or failure of the contractors. On the other hand, it secured to the 
contractors any sum that might be left of the unpaid contract price 
after the sewerage company had paid for the completed work. It also 
fixed and limited their liability for damages on account of their failure 
to finish the work, so far as this item of damages is concerned, to 
such excess as the sewerage company would have to pay over the con- 
tract price. This clause of the contract, conceding a different rule to 
prevail in its absence, rescued the case from the uncertain and specu- 
lative control of expert witnesses, and applied to it the practical test 
of actual cost. This secured to the contractors and their surety a 
valuable right. They should not be deprived of it. From the contract 
in this case, having due regard to section 19 of it, we do not think it 
can "reasonably be supposed" that the parties contemplated that for 
a failure by the contractors to finish the work they were to be held 
liable for any outlay which might be required to complete it, before 
the sewerage company was at any expense on that account. The 
judgment of the circuit court is reversed, and the case remanded, with 
direction to grant a new triaL 
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In re 8XEIN. 

(Circuit Court of Appeals, Second Circuit January 22, 1901.) 

No. 62. 

BANKRtrPTOY— DbLAT IN PrOSKCUTINO PROCEEDING— JURISDICTION. 

The court does not lose jurisdiction under an original petition of cred- 
itors alleging acts of bankruptcy of the debtor, and praying for his 
adjudication as a bankrupt, because such creditors do nothing more than 
have a subpoena issued, which is returned with indorsemeqt that the 
debtor cannot be found; but may permit other creditors, whose petitions 
for leave to join in the original petition are filed more than four months 
after the alleged act of bankruptcy, to join, and prosecute to an adjudi- 
cation; Bankr. Act, S 18, cL "a," providing that, on the filing of a petition 
for Involuntary bankruptcy, service thereof, with a writ of subpoena, shall 
be made in the same manner that service of such process is had in 
suits tn e<iuity, except that it shall be returnable within 15 days, unless 
the judge shall fix a longer time, but, in case personal service cannot be 
made, notice shall be given by publication as in equity, being merely direct- 
ory, and intention that a petition shall not become functus officii, by omis- 
sion of the petitioning creditors to proceed to an adjudication being appar- 
ent from section 69, cl. "f," providing that creditors, other than original 
petitioners, may at any time enter their appearance, and join in the peti- 
tion, or file an answer and be heard in opposition to the prayer of the 
petition, and clause "g" providing a petition shall not be dismissed by the 
petitioners, or for want of prosecution, or by consent of parties, till 
after notice to the creditors. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Arthur Furber/for appellant. 
Joseph E. Russell, Jr., for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

WALLACE, Circuit Judge. The appellant was on the 24th day 
of January, 1900, adjudicated a bankrupt by the district court upon 
the petition of his creditors. The record shows that prior to De- 
cember 8, 1898, a petition was filed in the court of bankruptcy by 
Vietor and others, creditors of Stein, alleging that on the 14th day 
of November, 1898, Stein was insolrent, and on that day committed 
an act of bankruptcy, which consisted in concealing and removing 
his property with the intent to hinder, delay, and defraud some of 
his creditors, and to prefer others, and praying for his adjudication 
as a bankrupt. Upon this petition a subpoena was issued on the 
8th day of December, 1898, requiring Stein to appear on the 15th day 
of December following to answer or plead to the petition. This sub- 
poena was returned by the marshal, with the indorsement, "Jule 
Stein not found in my district." At the time of filing the petition 
the district court granted an injunction restraining the State Bank 
from interfering with any assets or property received from Stein. 
On the 25th day of November, 1898, this injunction was vacated 
upon the application of the State Bank. Nothing further was done 
in the proceeding until April 3, 1899. At that time Htlrt and others, 
creditors of Stein, filed a petition praying that they be permitted to 
join as petitioning creditors in the original petition,- and that he be 
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adjudicated a bankrupt. That petition referred to the original peti- 
tion as setting forth the acts of bankruptcy which had been com- 
mitted by Stein. The court thereupon made an order permitting 
these creditors to join in the original petition. Subsequently other 
creditors of Stein were permitted to join in the original petition. 
October 31, 1899, another subpoena was issued by the court direct- 
ing Stein to appear and answer. Thereupon Stein appeared, and 
filed a plea, which, in substance, challenged the jurisdiction of the 
court to proceed, because he had not been served with a subpoena 
until after the supplemental petitions were filed. The plea was over- 
raled, and an adjudication of bankruptcy was ordered. 

The question which is raised by the appeal is whether the court 
lost jurisdiction under the original petition because of the omission 
of the petitioning creditors therein to prosecute the proceeding, and 
was without authority to permit other creditors, whose petitions 
were not filed within four months of the alleged act of bankruptcy, 
to join and prosecute to an adjudication of bankruptcy. It is in- 
sisted for the appellant that the court lost jurisdiction because there 
was no service of a subpcena to answer the original petition pursuant 
to the provisions of section 18, cl. "a," Bankr. Act. That provi- 
sion reads as follows: 

"Upon the filing of the petition for involuntary bankruptcy, service thereof, 
with a writ of subpcena, shall be made upon the person therein named as de- 
fendant in the same manner that service of such process is now had upon the 
commencement of a suit in equity in the courts of the United States, except 
that it shall be returnable within fifteen days, unless the Judge shall for cause 
fix a longer time; but in case personal service cannot be made, then notice 
shall be given by publication In the same manner and foif the same time as 
provided by the law for notice by publication in suits in equity In the courts 
of the United States." 

The argument for the appellant is that the word "shall," as used 
in the section, is mandatory. The rule of construction of statutory 
provisions regulating the time, form, and mode of proceeding by 
courts and public officers is that they are generally to be deemed 
directory, and as intended merely to secure system, uniformity, and 
dispatch in the conduct of public business. "Provisions of this char- 
acter are not usually regarded as mandatory unless accompanied 
by negative words, importing that the acts required shall not be 
done in any other manner or time than designated." French v. Ed- 
wards, 13 Wall. 506-511, 20 K Ed. 702, 703. We find nothing in 
the language of the section, or in any of the other provisions of the 
act, inconsistent with the application of the general rule. Undoubt- 
edly, if the subpcena were made returnable in less than the 15 days 
prescribed by the section, the alleged bankrupt would be deprived of 
the full opportunity to appear and answer which the section contem- 
plates, and an adjudication, under these circumstances, would be er- 
roneous, but we. do not suppose it could be held void; and this is 
the only regulation in the section having regard to the rights or pro- 
tection of the alleged bankrupt. The other regulations are mani- 
festly to secure convenient and orderly procedure. That it was not 
the intention of the act that a petition should become functus officii 
by the omission of the petitioning creditors to proceed to an adjudi- 
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cation is apparent from the proyisions of section 59. Clause "f ' 
reads as follows: "Creditors other than original petitioners may 
at any time enter their appearance and join in the petition, or file an 
answer and be heard in opposition to the prayer of the petition." 
Clause "g" reads as follows: "A voluntary or involuntary petition 
shall not be dismissed by the petitioners or for want of prosecu- 
tion or by consent of parties until after notice to the creditors." 
These provisions expressly authorize other creditors than the peti- 
tioners to avail themselves at any time of the original petition, in- 
cluding, of course, the act of bankruptcy alleged therein, and to 
contest the propriety of an adjudication whenever their rights would 
be injuriously affected thereby. They also prevent the dismissal of 
the original petition by the creditors therein, or by the bankrupt, 
whether for good cause or collusively, without giving the other cred- 
itors an opportunity to oppose. 

It is urged that to permit other creditors to procure an adjudica- 
tion who have not sought to do so until after four months have 
elapsed since the act of bankruptcy would enable them to overhaul 
conveyances and sales as fraudulent or preferential which could not 
be done otherwise, and might work injustice to those whose titles 
had by lapse of time become safe. Nothing in the bankrupt act in- 
dicates a solicitude for the protection of fraudulent vendees, and, 
if creditors whose preferences may be disturbed have any equities 
to urge against an adjudication, they are authorized by section 59 
to intervene and present them. And, even if imaginable cases of 
hardship may arise, the plain language of the act, authorizing cred- 
itors "at any time" to join in the original petition, cannot be disre- 
garded. 

It is not necessary to decide that the bankruptcy court, is without 
authority to dismiss a petition, on the application of the bankrupt, 
for want of prosecution, and upon notice to all his creditors, when 
there has been an unreasonable delay to proceed. All that we de- 
cide is that a plea to the jurisdiction in a case like the present can- 
not be maintained. 

The judgment is affirmed. 



ABLOWICH et aL v. STXTRSBERG et.al. 

(Circuit Court of Appeals, Second Circuit January 22, 1901.) 

No. 48. 

Bankkuptcy— RkfusaTj of Dischargb. 

Bankrupts, having concealed or destroyed their books of account, to 
thwart investigation into their financial condition, are properly denied 
their discharge. 

Appeal from the District Court of the United States for the South- 
em District of New York. 

Arthur Furber, for appellants. 
A. I. Elkus, for appellees. 

Before WALLACE, LAOOMBE, and SHIPMANi Circuit Judges. 
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PER CURIAM. The evidence in the record Batisfactorily denotes 
that the bankrupts had their books of account in their possession 
or under their control at the time of the prepcu-ation of the schedules 
annexed to their petition of bankruptcy, and that they have con- 
cealed or destroyed them for the purpose of thwarting an investiga- 
tion into their financial condition. The order denying their petition 
for a discharge was consequently justified. Order affirmed, with 
costs. 



In re STONER. 

(District Court, E. D. Pennsylvania. January 12, 1901.) 

No. 782. 

BANKBurvcT— Vesting op Title m Trustee. 

Interest of a bankrupt in land of his mother, who died Intestate on the 
same day, but several hours before, his petition was filed and the ad- 
judication entered, vests in' the trustee; Bankr. Act 1898, § 70, cl. "a,'* 
providing that the trustee, "on his appointment and qualification, * « • 
shall • • ♦ be vested by operation of law with the title of the bank- 
rupt as of the date he was adjudged a bankrupt" 

Hastings Gehr, for bankrupt 
J. Oilmore Fletcher, for trustee. 

J. B. Mcpherson, District Judge. The question certified by the 
referee arises under the following facts: On November 8, 1900, at 
6 o'clock in the morning, the mother of the bankrupt died, owning 
certain real estate, and at 11 o'clock of the same day his petition was 
filed and the adjudication was entered. The decedent died intestate, 
so that an interest in her real estate descended to the bankrupt, and 
the question presented to the court is whether this interest passed to 
the trustee upon his subsequent appointment and qualification, or 
whether the interest still belongs to the bankrupt. I have not had 
the benefit of an argument, either oral or written, and I am, there- 
fore, unable to say upon what ground it is supposed that the title to 
the property has not passed to the trustee. My own examination of 
the subject has furnished me with no good reason in support of the 
position that the property is still vested in the bankrupt. If the 
question is to be decided according to the precise order of events, the 
adjudication laid its hand upon this property, for the bankrupt had 
become possessed of his interest, by virtue of the intestate laws, 
several hours before the petition was filed and the adjudication was 
entered. And the same result is reached if the decision should be 
governed by the rule that ordinarily no fractions of a day are regard- 
ed by the law, for it then appears that upon November 8th the bank- 
rupt was the owner of an interest in real estate, and upon the same 
diay was' adjudicated a bankrupt; the ownership and the adjudica- 
tion being at least coincident. The fact that the title remained in 
the bankrupt until the trustee was appointed and qualified is not im- 
portant. By the express provision of section 70, cl.* "a," Bankr. 
Act' 1898, the trtiistee, "upon his appointment and qualification, 
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• • • shall • • • be vested by operation of law with the 
title of the bankrupt as of the date he was adjudged a bankrupt." 

The trustee, therefore, is now vested with the bankrapt's title to 
the property in question, and may take such steps as he may find 
necessary to enforce his rights. 



In re MARTIN. 

(District Court, W. D. New York. November 30, 1900.) 

No. 176. 

Bankruptcy— Action in Statu Court— Stay— Surety for Dbbt— Effect op 

DiSGHAROB OF DEBTOR. 

In an action for a debt the debtor denied the debt, and subsequently, as 
a condition of obtaining a continuance, gave an undertal^ing with a surety, 
conditioned to pay the amount of any Judgment recovered in case the 
debtor in any way disposed of his property so that an execution, should be 
returned unsatisfied. Before the adjourned day of trial the debtor peti- 
tioned to be adjudged bankrupt, and in his schedule admitted the debt at 
the amount claimed. Beld, that it was not essential to the creditor's 
remedy against' the surety in the- state court that he should have an exe- 
cution against the debtor returned unsatisfied, as a discharge of the bank- 
rupt would have the same effect, and therefore it was unnecessary to 
pursue his action in the state court to judgment 

In Bankruptcy. On motion to stay an action against the bankrupt 
in the state court. 

E. A. Griffith, for petitioner. 

A. L. Gardner, for creditor Perry V. Nichols. 

HAZEL, District Judge. An action was commenced before a jus- 
tice of the peace by Perry Nichols against the bankrupt to recover 
f86.99 on the 24th day of August, 1900. Issue was joined on the 
return day of the sununons, the bankrupt denying the indebtedness. 
Subsequently, as a condition of further adjournment of trial, an under- 
taking has been filed on behalf of defendant that the plaintiff recovers 
judgment in the action, and if plaintiff becomes entitled to an execu- 
tion upon the judgment, the defendant removes, secretes, assigns, 
or in any way disposes of his property liable to levy and sale by vir- 
tue of an execution, and if execution upon the judgment is returned 
wholly or partly unsatisfied, the surety undertakes upon demand to 
pay to the plaintiff the sum due upon the judgment. Before the 
action pending before the justice came to trial, the defendant in the 
action on his own petition was adjudicated bankrupt. A temporary 
order on the bankrupt's application was granted by the referee in 
bankruptcy enjoining the plaintiff from taking any further proceed- 
ings in the pending suit. The matter comes before me on a return 
of an order to show cause why the suit should not be further stayed, 
and why plaintiff should not be prevented from continuing his suit 
to judgment. The debt sought to be recovered by the plaintiff is dis- 
chargeable in bankruptcy. The schedule of liabilities of the bankrupt 
contains the Nichols claim, and admits the indebtedness as claimed 
105 F.-48 
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by the plaintiff. This admission renders unnecessary further pro- 
cedure in the action because of a dispute regarding the amount 
claimed to be owing from the bankrupt to the plaintiff. The ques- 
tion, therefore, presented here is whether the plaintiff in the suit pend- 
ing before the justice of the peace is liable to lose his claim against 
the surety on the undertaking given as a condition of postponement 
of trial if the stay is continu^, and the plaintiff is not permitted to 
proceed to judgment and execution, as provided by the undertaking. 
Is it essential that the plaintiff proceed to judgment, and exhaust 
his remedy in the manner specially pointed out by the undertaking? 
I am clearly of the opinion that it is not necessary. The plaintiff, 
by the restraining order of the bankruptcy court, is prevented from 
proceeding to judgment and execution in the pending suit before 
the justice of the peace by the paramount authority of the bankruptcy 
court. This court has power to stay pending suits founded upon a 
claim for which a discharge would be a release. The performance 
of the conditions imposed on the plaintiff in the suit by virtue of the 
stay becomes impossible, and the discharge of the bankrupt from 
his debts has the same effect as the return of an execution wholly 
or partly unsatisfied. Shellington v. Howland, 53. N. Y. 374, and 
cases cited; People v. Bartlett, 3 Hill, 570. The plaintiff must prove 
his claim in bankruptcy, and apply on the debt in reduction of the 
amount any dividends declared. The surety on the undertaking 
may only be held to pay whatever sum remains owing after the pay- 
ment of dividends. For these reasons the suit pending before E. J. 
Gardner, justice of the peace, wherein Perry Nichols is plaintiff and 
the bankrupt is defendant, is stayed, and further proceedings are en- 
joined until 12 months after the date of the adjudication, or, if within 
that time the bankrupt applies for a discharge, then until the ques- 
tion of such discharge is determined. 



In re UTT et al. 

RIDGBLY NAT. BANK v. MATHENY. 

(Girccdt Ck>urt of Appeals, Seventh Circuit January 2, 1901.) 

No. e92. 

L Bankruptcy— Procebdinos for Revision— Parties. 

In proceedings in the circuit court of appeals under Bankr. Act 1896, 
S 24b, for the review of an order made by a court of bankruptcy dis- 
tributing a fund in the hands of the trustee of a bankrupt in payment of 
fees, costs, and expenses, in accordance with a petition of the trustee, 
where none of the distributees except such trustee were parties to the 
record below they need not be made parties to the petition for revision, 
but will be deemed sufficiently represented by the trustee, i 

2l Samb- Salb of Mortgaged Property— Rights of Mortgagees. 

A decree was entered in a state court foreclosing a first and second 
mortgage on real estate, and ordering its sale. Before the time fixed 
for the sale, creditors filed a petition against the mortgagors, on which 

t Appeal and review in bankruptcy cases, see note to In re Eggert, 43 C 
a A. 9. 
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they were adjudicated bankrupts. Such credltcM^ also filed a bill In the 
circuit court of the United States on which they obtained an Injunction 
restraining further proceedings for the sale of the mortgaged property 
by the state court. Thereafter the mortgagees Joined in a petition to 
the court of bankruptcy asking that the property be sold by the trustee 
for payment of their liens, and such sale was ordered and made, the 
proceeds received being insufilcient to pay the mortgage debts. On pe- 
tition of the trustee the court ordered the first mortgage paid from the 
proceeds, but displaced the second in favor of the costs and expenses 
incurred in both the bankruptcy proceedings and the injunction suit, 
including fees allowed to counsel for the creditors and trustee. No other- 
assets of the bankrupt came into the hands of the trustee. Held, that 
such order was erroneous, except in so far as ir directed payment of the 
costs incurred in selling the property, including compensation to the trus- 
tee not exceeding that to which the master in the state court would have 
been entitled. 

B, Same— Commissions of Refers^ and Trustees— Dividends. 

Under Bankr. Act 1898, §§ 40, 48^ providing that referees and trustees 
in bankruptcy shall be entitled to commissions on ''dividends" paid by 
the estate, they are not entitled to commissions on sums paid to mort- 
gagees from the proceeds of the mortgaged property on its sale by order 
of the court of bankruptcy, such sums not being dividends, within tlTe 
meaning of the statute. 

In Bankruptcy. Petition for revision of an order made by a court 
of bankruptcy. 

This Is a petition under subdivision *'b" of section 24 of the bankrupt act 
of 1808 for a revision of proceedings in bankruptcy of the district court of 
the United States for the Southern district of Illinois. The material facts are 
these: Pamelia S. Clark, holding a first mortgage, and the Ridgely Na- 
tional Bank of Springfield, 111., holding a second mortgage, executed by Edgar 
W. Utt, John P. Utt, and Frank Utt, partners under the name of Utt Bros., 
upon real estate, on March 21, 1899, obtained in the circuit court of San- 
gamon county, lU., a decree of foreclosure, whereby there was determined 
to be due on the first mortgage $5,539.21, with $173 costs and solicitor's fee, 
and on the second mortgage $4,320.37, with $143 costs and solicitor's fee; 
and in pursuance of that decree the master in chancery of the court had duly 
advertised a sale of the property to occur on March 27, 1899. On March 
17th the Black Diamond Goal Company and other creditors filed in the dis- 
trict court of the United States for the Southern district of Illinois a peti- 
tion that the Utt Brothers be adjudged bankrupts, and on April 3d ensuing 
an adjudication to that effect was entered. Excepting the mortgaged prop- 
erty and the proceeds of the sale thereof, no assets of any character came 
into the trustee's possession. On' March 22d, before the advertised day of 
sale and before the adjudication in bankruptcy, the Black Diamond Coal 
Company brought a bill in the United States circuit court for the Southern 
district of Illinois praying an injunction forbidding a sale of the mortgaged 
property by the master in chanceiy under the decree of the state court. On 
March 25th a restraining order was issued, and the defendants were ruled 
to show cause on April 5th why an injunction should not issue, and in June 
following the writ was ordered as prayed, and no appeal from the order 
was taken; but on November 4, 1899, the holders of the two mortgages 
Joined in a petition to the district court that the trustee in bankruptcy be 
directed to advertise and sell the mortgaged property, and to pay to them 
out of the proceeds of the sale the amounts found due by the Sangamon cir- 
cuit court. On November 27th the court made an order to that effect, in- 
cluding in the costs of this proceeding, directed to be first paid, the sum 
of $200 allowed to the solicitors of the petitioners. Thl^ allowance the so- 
licitors for the Ridgely National Bank disclaimed in open court before the 
sale was made, and reserved to themselves and the bank the right to ex- 
cept to any allowance for any fees or charges in the bankruptcy proceed- 
ings. A sale made on December 26th was set aside because the bid was 
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less than three-fourths of the appraised value of the property, and on Janu- 
ary 18, 1900, a resale was made to the Ridgely National Bank for the sum 
of $7,600, there being due on the first lien more than $6,000, and upon the 
lien of the bank near $5,000. The sale was reported to and approved by the 
court on February 8, lOOiO, and on the same day the trustee presented to the 
court a petition asking that the sum bid for the property **when received" 
be distributed as follows: "First That said sum first be applied to the pay- 
ment of principal and interest due on the mortgage held by Pamella S. Clark 
and all the costs of this bankruptcy proceeding, which said costs shall in- 
clude the clerk's, referee's, marshal's, trustee's, and appraisers* costs and 
commissions as provided by law, and all other costs incident to and grow- 
ing out of such bankruptcy proceedings, and the sale of said real estate, in- 
cluding advertisements and other expenses incurred by the trustee in carry- 
ing out the decretal order of sale entered herein, and that said costs shall 
also Include the sum of five hundred dollars for W. St. John Wines, the 
solicitor for the petitioning creditors, and also the sum of one hundred dol- 
lars for Robert Matheny, the solicitor for the trustee, which said sums of 
five hundred dollars and one hundred dollars, respectively, the court may 
find to be a reasonable compensation for their services; said payments to be 
made according to the schedule following, to wit • ♦ • Second. That 
after the payment of the said amount due the said Pamella S. Clark and the 
costs and expenses as set out in the foregoing schedule the undersigned may 
be directed to apply the balance in his hands to the discharge of the principal 
and interest due on the mortgage held by the Ridgely National Bank set out 
in the decretal order heretofore entered herein, which said principal and inter- 
est at this date amounts to the sum of four thousand five hundred and seven 
and B7/ioo dollars, and if, after the application of said balance, there should 
still remain in the hands of the said trustee any portion of the money realised 
from such sale, that the undersigned may be directed to bring the same Into 
court for further order and direction." Of the items embraced in the sched- 
ule referred to, the Ridgley National Bank objected that the following were 
not properly chargeable against the fund in preference to the lien of the bank: 

Lee Matheny, trustee's commissions $202 00 

Robert Matheny, attorney for trustee 100 00 

M. B. Converse, clerk, for use of W. St John Wines fees 

advanced 25 00 

O. P. Hitch, U. S. marshal, marshal's fees advanced for use of St 

John Wines 2 00 

Appraisers' fees and expenses 32 00 

W. E. Shutt, referee's expenses 18 25 

Attorney's fees W. St John Wines 500 00 

W. E. Shutt, referee's commission on sale 76 00 

S. D. Scholes, attorney's fees in Clark mortgage in district court. . 100 00 

W. St John Wines, expenses advanced In injunction suit 11 55 

C. P. Hitch, marshal, for the use of St. John Wines 6 00 

J. T. Jones, clerk's costs In injunction proceedings 7 30 

J. T. Jones, clerk, use W. St John Wines 5 00 



The court on April 27, 1900, overruled the objection, and ordered "that the 
said trustee proceed to distribute said proceeds in the manner Indicated in 
his said petition." These facts in greater detail, with full copies of the docu- 
ments, orders, and decrees referred to, are set forth in the petition presented 
by the Ridgely National Bank to this court on May 15, 1900. The record shows 
a notice dated May 14, 1900, and addressed "To Lee Matheny, trustee, Robert 
Matheny, attorney, W. St John Wines, William E. Shutt, S. D. Scholes," etc., 
to the effect that on May 15th, or as soon thereafter as the court would 
hear the same, application would be made to this court for leave to file a peti- 
tion for the review of the order dated April 27th. Service of that notice 
on the day of Its date was acknowledged by each of the persons to whom it 
was addressed. Upon presentation of the petition the order of this court was 
that it be filed and that "Lee Matheny, trustee, answer thereto within twenty 
days from service of a copy of this order." He filed an answer on June 5th, 
1900, reiterating In substance the facts already stated. 
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C. L. Conkling, for petitioner. 
Samuel F. Wheeler, for respondent. 

Before WOODS and .GROSSODP, Cirenit Judges, and BUNN, Dis- 
trict Judge. 

WOODS, Circuit Judge, after making the foregoing statement, de- 
livered the opinion of tiie court. 

It is insisted that the petition should be dismissed for the lack of 
necessary parties, who, it is said,, are directly interested and not 
represented by the trustee, who is the sole respondent. It is a suflB- 
cient answer that none of those referred to were parties to the pro- 
ceedings below, none of them had intervened for the purpose of as- 
serting a claim upon the fund, and except in the petition of the trus- 
tee their names appear nowhere in the record. Represented as they 
were solely by the trustee below, they must be deemed to be siiflS- 
ciently represented by him here. Besides, as already stated, those 
of them chiefly concerned joined the trustee in accepting service of 
notice of the proposed application to this court, and also in acknowl- 
edging receipt of a copy of the petition which it was proposed to 
file, and it has been, therefore, a matter of their own choice that 
they have not appeared here in their own behalf, — ^an illustration, 
perhaps, of the scripture that "a prudent man foreseeth evil and hid- 
eth himself." Only the foolish needlessly expose themselves to a 
judgment for costs when there is a possibility of hiding behind a 
trustee, who, by reason of presumed innocence of wrongful inten- 
tion, will not be held personally responsible, notwithstanding the 
only visible purpose of tlie proceedings has been to create claims for 
costs and commissions which could be paid only by the displacement 
of vested rights. 

Concerning the merits: The mortgaged property having been sold 
by the trustee in bankruptcy under the order of the district court, 
it is equitable and right that the expenses of the sale, including ad- 
vertisement, appraisement, if aj^raisement was required by law, reve- 
nue stamps, and compensation to the trustee, not exceeding that of 
the master in chancery if the sale had been made by him under the 
decree of the state court, should be paid out of the proceeds of the 
sale; but, in so far as it was directed that attorneys, the clerk, and 
the marshal should be paid for services in the bankruptcy proceed- 
ings not directly connected with the sale, or in the suit for an injunc- 
tion, the order made was without justification in law or equity. This 
includes the f 100 directed to be paid to the attorney for the trustee, 
for whose assistance, in connection with the sale, there could have 
been no necessity. What facts were alleged in the bill upon which 
further proceedings in the foreclosure suit in the state court were 
enjoined the record before us does not show, and whether, at the 
stage the suit had reached, there could have been a showing such as 
to justify the injunction, we do not consider. See, on the subject, 
In re Pittelkow (D. C.) 92 Fed. 901; In re Holloway (D. C.) 93 Fed. 
638; In re Horton (0. 0. A.) 102 Fed. 986. Without a clear showing 
of a substantial value in excess of the mortage liens the applica- 
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tion for the injunction ought not to have been entertained, and it is 
diflBcult now to understand how such a showing could have bpen 
possible. It was, however, a matter within the jurisdiction of the 
court, and, the writ having issued, it was at least the privilege of the 
mortgagees, instead of appealing from the order, to apply for relief 
to the bankrupt court. Indeed, no other way of obtaining a prompt 
sale was open. The order of sale made, in its original form, pro- 
vided for the application of the proceeds, after payment of the costs 
of the sale, to the discharge of the mortgage liens; but that provision 
was afterwards stricken out, and the question, held meanwhile under 
advisement, was finally determined by the order which we are asked 
to review. 

If the commissions allowed to the trustee and the referee are war- 
ranted by the law, the allowances to attorneys and others are prob- 
ably equally justifiable. By sections 40 and 48 of the bankrupt act 
the trustee and referee are to receive for their services a conmiis- 
sion ^^on sums to be paid on dividends and conmiissions." The point 
in dispute is: What is the meaning of "dividends," as the word is 
used in these provisions? The question has been considered in a 
number of cases by the district courts. In re Wayne Electric Corp. 
(D. C.) 94 Fed. 109; In re Fielding (D. C.) 96 Fed. 800; In re Barber 
(D. C.) 97 Fed. 547; Ih re Sabine, 1 Am. Bankr. R. 321. We agree 
with the conclusion declared in the first two of these cases that sums 
to be paid upon secured claims or other claims entitled to priority 
of payment are not ^'dividends" upon which the trustee or referee 
may receive a commission. This is made clear by other provisions 
of the statute. By sectlona 56b and 57e creditors holding claims 
which are secured or have priority can vote at creditors' meetings, 
or their claims be counted in computing either the number of cred- 
itors or the amount of their claims, only when the claims exceed 
the value of the securities or priorities, and then only for the excess. 
They are treated as creditors only for the unsecured excess. Sec- 
tion 65a declares that "dividends of an equal percentum shall be de- 
clared and paid on all allowed claims, except such as have priority 
or are secured." This, if not strictly speaking a definition of the 
word "dividends," is equivalent to a declaration that in this respect 
claims having priority and secured claims are upon the same foot- 
ing. The opinion in the Barber Case, supra, recognizes this constrttc- 
tion^ but makes a distinction against secured creditors who invoke 
the action of the bankrupt court, and through the action of that 
court alone have tiieir security converted into a fund in the hands 
of the trustee. "If a secured creditor," it is said, "refrains from 
asking or invoking the aid of the court of bankruptcy to enable him, 
through its officers, and its exercise of jurisdiction, to turn his securi- 
ties into cash, then, although the court, for the benefit of the un- 
secured creditors, should use its equitable power to the extent of 
selling the incumbered property free and discharged of the incum- 
brance, assuming to care for the equitable rights of the secured cred- 
itor in its disposition of the moneys arising from the sale, there would 
seem to be reason for holding that the moneys going to the secured 
creditor under such circumstances only came into the case ind* 
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dentally as the result of the effort to realize and obtain other money 
for the unsecured creditors, and that it should not be regarded as 
any dividend, or charged with any commissions. ♦ ♦ ♦ But there 
is nothing in the law which excludes the referee from commissions 
upon the dividends to any class of creditors from a fund obtained 
through the action of the court alone, and the services of its oflft- 
cers, when such action and services have been invoked by such cred- 
itors." We find no warrant for this distinction in the terms of the 
statute. It rests on considerations of reasonableness and justice, 
which, if brought to the attention of congress, might perhaps have led 
to its express adoption; but if the statute, as it stands, does not ex- 
clude commissions to the referee or trustee upon a fund obtained 
through the action of the court when invoked by the secured cred- 
itor or by a creditor entitled to priority, then it does not exclude 
such commissions upon the fund when obtained by the action of the 
court upon the petition of the trustee, and when the creditor not only 
has not asked, but has objected to, tiie interference of the bankrupt 
court. If, however, the distinction were conceded in the terms stated, 
it would not apply in letter or spirit to the present case. These 
mortgagees had already obtained, and were proceeding to sell under 
the decree of the state court, and not until they had been enjoined 
against further steps in that direction did they apply to the district 
court. That court was not asked and did not assume to act inde- 
pendently and alone. In respect to the validity, amount, and priority 
of the mortgage liens due over the other and of both over the de- 
mands of other creditors, it recognized the conclusiveness of the fore- 
closure decree, and the sale ordered to be made was, in effect, a sub- 
stitute for that about to have been made by the master in chancery. 
The effect may have been to cut off a right of redemption which would 
have existed if the sale had been made under the decree of fore- 
closure, but it does not appear that that right was of any value 
which could have been made available to the bankrupt estate, or that 
the sale was for a greater price than would have been offered at a 
foreclosure sale. On the contrary, it is evident that the entire value 
of the property was much less than the sum due upon the mortgages. 
To bring the case within the distinction declared in the Barber opyi- 
ion, if conceded to be sound, it should be shown that the property 
had a rental value during the period of redemption of which the 
purchaser got the benefit under the sale made by the trustee, and 
which he could not have obtained by a purchase under the decree gf 
foreclosure. It follows that the order under review should be set aside, 
and, that done, the court will proceed in accordance with this opin- 
ion. It not appearing that the trustee was responsible for what was 
done, and the petitioning creditors and their counsel, who presumably 
were respousible, not being parties to this proceeding, neither party 
will be allowed costs in this court. Bo ordered. 
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In re RYAN. 

(District Court, N. D. Illinois, N. D. July 26, 1900.) 

No. 2,657. 

L Bankruptgy—Prbperencks— Set-Off. 

Under Bankr. Act 1896, Sf 68a, providing that in cases of motnal debts 
or credits between the estate of a bankrupt and a creditor the account 
shall be stated between them, and only the balance allowed or paid, 
cash payments on account, made within four months of the filing of the 
petition, are not such debts or credits as entitle the creditor to state 
the account, and hold the bankrupt only for the balance found. 

Z, Same— New Credit. 

Bankr. Act 1898, § 60c, providing that If a creditor has been pre- 
ferred, and afterwards in good faith gives the debtor further credit, 
without security, for property which becomes part of the bankrupt estate, 
the amount of such new credit, unpaid at the time of the adjudication, 
may be set ofT against the amount otherwise recoverable from such cred- 
itor, is not restricted to cases where the trustee sues the creditor to 
recover the amount of the preference, but the creditor may claim the set- 
off where the trustee merely refuses to allow the claim till the surrender 
of the preference. 

In Bankruptcy. 

Newman, Northrup & Leyinson, for trnstee. 

KOHLSAAT, District Judge. I am of the opinion that the mu- 
tual debits and credits contemplated by section 68a, Bankr. Act, 
do not include cash payments on account within four months of the 
filing of the petition against the bankrupt, and that the referee's 
finding herein that creditors should be permitted to have an account- 
ing of all transactions between them and the bankrupt, both priof 
to and during such four months, and to have their claims allowed 
for the balance shown by such accounting, is not, sustainable. With 
reference to section 60c, I do not think that the word "recoverable," 
in the last line thereof, should be held to dominate the meaning of 
the entire section. The whole paragraph, until this word is reached, 
covers as well the creditor who receives a preference without, as one 
who receives a preference with, reasonable cause to believe it to be 
intended as such. Reasoning from general business experience, it is 
extremely diificult to imagine a case in which a creditor would give a 
debtor further credit "in good faith" after a knowledge of the latter's 
insolvency. Giving the word "recoverable" its strict legal significa- 
tion, the decision of Judge Shiras in Be Christensen (D. C.) 101 Fed. 
802, is undoubtedly correct; but the wording of the entire section is 
so general and untechnical that I am impressed with the belief that 
the word "recoverable" therein was intended to convey its lay mean- 
ing, and was not used in its strict legal sense. The injustice which 
would follow a construction differentiating between creditors who 
voluntarily surrender their preferences, in favor of the one who 
would be compelled to do so at the end of a lawsuit if he did not make 
the surrender voluntarily, should certainly have- weight in the mind 
of the court in aiding it to arrive at the meaning of congress as em- 
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braced in the entire section. The ruling of the referee is reversed, 
with directions to proceed in the matters in question herein in accord- 
ance with the above construction of section 60o. 



In re MORAIiBS et aL 

(District Court, 8. D. Florida. January 10, 1901.) 

Bakkruftot— Basis of Adjudication— Claim for Breach of Warranty. 

A claim far damages for breach of warranty, though based on a con- 
tract, iB not one founded on a contract, within Bankr. Act 1898, S 63, 
subd. *'a," cl. 4, 80 as to permit It to be the basis of an adjudication in 
bankruptcy, but la such an unliquidated claim as, after such an adjudi- 
cation, may, under section 63, subd. "b," be liquidated aa directed by the 
court 

Petition of George B. Nicholas for Adjudication of Involuntary 
Bankruptcy. 

F. M. Simonton, for petitioner. 
Gunby & Gibbons, for defendant 

LOCKE, District Judge. The foundation of the claim upon which 
the petition for adjudication of involuntary bankruptcy against the 
defendant corporation, as stated in the petition, is an alleged war- 
ranty contained in a contract for sale of cigars made in June, 1898. 
The allegation of the petition is that at that time a contract was 
made for the sale of certain cigars, to be made of clear Havana. This 
contract appears by the petition to have been in force for a year and 
seven months, during which time it is alleged that upward of f 70,000 
worth of cigars were bought, accepted, received, and paid for. Nine 
months after the termination of said contract it is claimed that there 
was a breach of warranty for all of that time, and that the goods 
accepted and paid for were not made of clear Havana, but to a cer- 
tain extent of domestic tobacco, and were worth 20 per cent, less 
than those warranted to be delivered. The only question is, is this 
a provable claim that would justify a court of bankruptcy in declaring 
the corporation a bankrupt, and permitting this creditor to come in 
and elect a trustee to take possession of the assets of the bankrupt 
and control the defense of this suit, it being admitted in argument 
that there are no other creditors of any importance? The ancient 
rule and practice was that a breach of an alleged warranty, although 
based on a contract, was not an action for the performance or fulfill^ 
ment of the contract, but was an action on the case sounding in tort, 
and could only be presented as such. Stuart v. Wilkins, 1 Doug. 18; 
Schuchardt v. Allen, 1 Wall. 359, 17 L. Ed. €42. In this case there 
was no contract, expressed or implied, that the defendant would pay 
to the petitioner any amount of money. It is only the force of law 
that gives damages for the breach of a warranty in such a case. I 
consider that it should be classed with actions for tort, deceit, or 
fraud, rather than contract, such as is contemplated in section 63, 
subd. "a," cl. 4, of the law of bankruptcy. The result of this peti- 
tion, if the defendant should be adjudicated a bankrupt and a trua- 
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tee elected by the petitioner, would be to place the control of the de- 
fense of the suit for damages now pending in the hands of the peti- 
tioner, 80 as to work great injustice and hardship to the defendant, 
and prevent any defense being made. I know of no way contemplated 
in bankruptcy by which such an unliquidated claim can be proven. 
It is the duty of the referee to allow and approve all provable claims; 
but certainly it would not be within his power to allow or approve 
this claim. It is true that, had the defendant in this case been adju- 
dicated a bankrupt, the petitioner might present his claim, and under 
subdivision "b" of said section 63 it would be the duty of the court 
to determine how this claim, although unliquidated, might be there- 
after proven and allowed against the estate; but I do not consider 
that the law contemplated that such an unliquidated claim as this, not 
capable of proof by any practice in bankruptcy, should be made the 
basis of an adjudication in bankruptcy. It is therefore ordered that 
the demurrer to the petition herein be, and the same is hereby, sus- 
tained, and that all action thereupon and adjudication thereunder 
be suspended until the claim alleged by the complaining creditor be 
reduced to judgment 



In re WELLa 
(District Court, W, D. Arkansas, Ft Smith Division. December 28, 1900.) 

1. Bankruptcy— Goods Exempt— Purchase Pkice— Trustee's Title. 

Const Ark. art 9, § 2, provMes that specific articles not exceeding $500 
m value may be selected for exemption. Bankr. Law 1898, § 70a, provides 
that the trustee of the bankriipt's estate shall be vested with the bank- 
rupt's title, except as to exempt property. Sand. & H. Dig. §§ 4727, 4728, 
forbid exemption for the vendor's debt for the purchase price. Held, that 
the trustee in bankruptcy did not acquire title to goods claimed as exempt 
by the bankrupt, though the purchase price thereof kad not been paid. 

2. Same— Vendor's Lien— Not Enforceable in Bankruptcy Court. 

Where a bankrupt claimed exemptions under Const Ark. art 9, f 2, 
which states the exemptions allowed to the head of a family, the fact 
that the purchase price of the goods claimed as exempt had not been 
paid would give the seller no right to enforce his vendor's lien In a court 
of bankruptcy. 

In Bankruptcy. 

L. & A. Scharff sold to the bankrupt certain liquors, which, when Wells 
was adjudged a bankrupt, remained in his stock in unbroken packages, and 
unpaid for. Wells claimed this liquor as exempt. The trustee set it apart 
to him as a part of his exemptions. L. & A. Scharff and two other creditors 
of the bankrupt excepted to the action of the trustee in that behalf on two 
grounds: (1) Because the purchase money for the exempted property had not 
been paid; (2) because the bankrupt has not made a full, complete, and fair 
disclosure of the property belonging to his said estate, as required under the 
provisions of the bankrupt law. The referee sustained the action of the trus- 
ted, and the creditors appealed. 

Martin & Winchester, far creditors. 
B. T. Duval, for bankrupt 

ROGEES, District Judge. Chapter 3, § 6, Bankr. Law 1898, is as 
follows: 

*'Thi8 act shall not affect the allowance to bankrupts of the exemptions 
which are prescribed by the state laws in force at the time of the filing of the 
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petition In the state wherein they have had their domicile for the six months 
or the greater portion thereof immediately preceding the filing of the petition." 

Article 9, §§ 1, 2, of the state constitution of 1874 are as follows: 

''Section 1. The personal property of any resident of this state who is not 
married or the head of a family, in specific articles to be selected by such 
resident, not exceeding In valne the sum of two hundred dollars in addition 
to his or her wearing apparel, shall be exempt from seizure on attachment, 
or sale on execution, or other process from any court issued for the collec- 
tion of any debt by contract: provided, that no property shall be exempt 
from execution for debts contracted for the purchase money therefor while in 
the hands of the vendee. 

'*Sec 2. The personal property of any resident of this state who is married 
or the head of a family, In specific articles to be selected by such resident, not 
exceeding in value the sum of five hundred dollars in addition to his or her 
wearing apparel, and that of his or her family, shall be exempt from seizure 
on attachment, or sale on execution, or other process from any court on debt 
by contract" 

Sections 4727, 4728, Sand. & H. Dig., are as follows: 

"Sec. 4727. In any action brought In the courts of this state for the recovery 
of money contracted for property in possession of the vendee. It shall not be 
lawful to Include said property In any schedule Intended to protect said prop- 
erty, or exempt It from seizure on attachment or sale on execution or other 
process Issued from any coort for the collection of any debt upon the claim 
of the plaintiff. 

"Sec 4728. In any such action the court or clerk shall issue, on petition 
of the plaintiff, duly verified, describing the property and stating Its value, 
at or after the commencement of such action, an order, which may be em- 
bodied in the or^nal summons, stating the name of the court and the style 
of the action, and directing the sheriff or other officer to take the property 
described In the petition, and hold the same subject to the orders of the 
court" 

It was held in Friedman v. Sullivan, 48 Ark. 213, 2 S. W. 785, that 
the provision in section 1, art. 9, of the constitution of 1874, "that 
no property shall be exempt from execution for debts contracted for 
the purchase money liereof while in the hands of the vendee," ap- 
plies also to the second section in that article, and excludes all 
classes of persons from exemption of such property from execution. 

Section 70a, Bankr. Law 1898, is as follows: 

'The trustee of the estate of a bankrupt, upon his appointment and qualifi- 
cation, and his successor or successors, if he shall have one or more, upon his 
or their appointment and qualification, shall In turn be vested by operation of 
law with the title of the bankrupt, as of the date he was adjudged a bankrupt, 
except in so far as It is to property which is exempt." 

Section 47a, Bankr. Law 1898, provides that: 

**Trustees shall respectively • • • (H) get apart the bankrupt's exemp- 
tions and report the items and estimated value thereof to the court as soon 
as practicable after their appointment" 

The property claimed by Wells as exempt was manifestly his prop- 
erty from the date of its purchase. No effort is made to show that 
it was obtained by him by misrepresentation or fraud. Lideed, the 
effort in this proceeding to prevent him from holding the property 
as exempt by enforcing the vendor's lien in effect affirms the sale of 
it; and, if it had been sold to him, it was his, subject to the vendor's 
right to enforce a lien for the purchase money. Such was the legal 
atatus of the property at the time the trustee of his estate was ap- 
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ix>mted and qualified. By the trustee^s appointment and qualifica- 
tion, did he become vested with the title of the property? The bank- 
rupt law (section 70a) answers that question. It says: 

'The trustee of the estate of the bankrupt, upon his appointment and quali- 
fication, ♦ ♦ ♦ shall in turn be vested by operation of law with the title 
of the bankrupt, as of the date he was adjudged a bankrupt, except in so far 
as it Is to property which is exempt." 

What property is exempt to the bankrupt? Chapter 3, § 6, Bankr. 
Law, supra, answers that. . It is the same that is exempt under the 
state laws. What is exempt under the laws of the state? The state 
constitution answers that question (article 9, § 2), viz.: 

"Specific articles to be selected by such resident, not exceeding in value 
$500.00, in addition to his or her wearing apparel, and that of his or her fam- 
ily." 

Wells selected and claimed this very property as exempt, and it 
was set apart to him by the trustee as such. The title to this prop- 
erty did not, therefore, pass to the trustee. It never became vested 
in him. By the very terms of the bankrupt act the title remained 
in Wells, or, at least, did not pass to the trustee. It did pass to the 
possession of the trustee for a specific purpose, — that of preparing 
a complete inventory of the bankrupt's estate, — and to set apart the 
exemptions according to the provisions of the forty-seventh section 
of the act, with the estimated value of each article. Rule 17, Sup. 
Ct., General Orders in Bankruptcy. 18 Sup. Ct. vi. But the title 
to the exempted property did not change. 

In re Bass, 3 Woods, 382, Fed. Cas. No. 1,091, referred to in 1 Am. 
Bankr. R. 105, 91 Fed. 745, in the case of In re Camp, Mr. Justice 
Bradley used this language: 

**In other words, It is made as clear as anything can be that such exempted 
property constitutes no part of the assets in bankruptcy. The agreement of 
tlio bankrupt in any particular case to waive the right to the exemption 
makes no difference. He may owe other debts in regard to which no such 
agreement has been made. But, whether so or not, it is not for the bank- 
rupt court to inquire. The exemption is created by ,the state law, and the 
assignee acquires no title to the exempt property. If the creditor has a claim 
ajxainst It, he may prosecute that claim In a court which has Jurisdiction over 
tlie property, which the bankrupt court has not. Nor does it make any differ- 
ence that the homestead was not ascertained or set out in severalty until 
after the proceedings in bankruptcy were commenced, or until after the 
conveyance to the assignee was executed. Whenever properly claimed and 
designated, the exemption protects It; and the exemption created by the bank- 
rupt act relates back to the conveyance, and limits its operation. Though not 
designated when the conveyance was executed. It was capable of being desig- 
nated; and on the principle that id certum est quod certum reddi potest' 
it is as much entitled to the benefit of the exemption as If it had been desig- 
nated and set apart before the bankruptcy occurred. And here It is proper 
to remark that the assignee in this case misconceived his duty and powers 
when he assumed to judge that the bankrupt was not entitled to a homestead. 
That is for the court to say, and not for him. It was his business to report 
to the court whether the property claimed as homestead was or was not within 
the limit of value which the laws of Georgia allow for that purpose. Unless 
the court had this information, it cannot determine whether the property 
claimed is fairly within the allowance for homestead or not, and whether it 
has Jurisdiction over the property or not. What equities might arise if there 
were several creditors, and some of them had a lien or claim against the home- 
stead property and the others not, It is not necessary to decide. Those who 
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have no snch dalm might, perhaps, properly object to those baying such a 
claim being allowed to come in for a dividend against the general assets until 
they had first exhausted their remedy against the exempted property, on the 
principle of marshaling assets. This would depend on the question whether 
the equity of the general creditors is superior to that of the bankrupt and his 
family in reference to the right of homestead and exemption. In some cases, 
at least, the equities might, perhaps, be equal, in which case the court would 
not require the assets to be marshaled. But, even where the right to marshal- 
ing existed, the bankrupt court could not assume jurisdiction of the exemptiMl 
property, and order it to be sold, but would require the favored creditor to 
pursue his remedy against such property in a forum that could lawfully reach 
It The decree of the district judge is affirmed, with costs." 

To the same effect see Rix v. Bank, 2 Dill. 367, Fed. Gas. No. 11,869 ; 
In re Poleman, 5 Bias. 526, Fed. Gas. No. 11,247; Byrd v. Harrold, 
18 N. B. R. 437, Fed. Oaa. No. 2,269; In re Stevens, 5 N. B. E. 298, 
Fed. Gas. No. 13,392; In re Preston, 6 N. B. R. 545, Fed. Gas. No. 
11,394. 

In view of this decision, and having regard to the very language of 
the bankrupt act as quoted, supra, I cannot doubt that the title to 
this property remained in the bankrupt, and that he had the right 
in law to claim it as exempt. I am equally clear that the bankrupt 
court is not the proper forum to enforce the vendor's lien against it. 
Rix V. Bank, 2 Dill. 367, Fed. Gas. No. 11,869; In re Poleman, 19 Fed. 
Gas. 918 (No. 11,247). I am aware that two district judges — Spere 
and Paul — have held in cases where creditors of the bankrapt held 
his notes waiving' exemptions that the bankrupt courts had juris- 
diction to enforce such a note against the bankrupt's exempted prop- 
erty. In re Sisler, 2 Am. Bankr. R. 760, 96 Fed. 402; In re Wood- 
ruff, 2 Am. Bankr. R. 678, 96 Fed. 317. Whether those opinions are 
sound or not it is not necessary to decide. Those cases are easily 
distinguished. In those cases, in so far as the creditors holding 
the notes waiving all exemptions were concerned, it may be said that 
all the estate of the bankrupt passed to the trustee, for the supreme 
court of Georgia had held that the waiver of exemptions in a note 
was valid and binding; so that, under the laws of Georgia, as to 
these creditors, nothing was exempt. In the case at bar there is no 
waiver of exemptions. On the contrary, the absolute title to the 
property in controversy was in Wells, the bankrupt; and, if he had 
not claimed it as exempt, it would have passed to the trustee for 
the benefit of all the creditors,' for the reason that such property as 
passes to the trustee is for the benefit of all, subject, of course, to 
any valid liens. It has been held by the supreme court of Arkansas 
that property assigned for the benefit of creditors was not subject 
to the vendor's lien for the purchase money. Moreover, it has been 
held that the statute quoted supra, and intended to make effective 
the constitutional provision forbidding the vendee to claim as exempt 
property for which the purchase money had not been paid, did not 
give the vendor a lien at all, but only forbade exemption for the ven- 
dor's debt for the purchase price, and to enable him to seize it at 
the commencement of his action, if still in the possession of the ven- 
dee, or under his control. It was declared to be a statutory process 
for impounding the chattel to prevent alienations pendente lite; and 
the object of the action was not to enforce a previously existing lien, 
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but to create a lien by service of process upon the property. Bridge- 
ford V. Adams, 45 Ark. 136; Swanger v. Goodwin, 49 Ark. 288, 5 S. 
W. 319. The vendor in this case, therefore, had no lien upon this 
property for the purchase money. He can only acquire it by comply- 
ing with the statute. He cannot enforce it by exceptions to the trus- 
tee's report. Whether he can enforce this lien in another forum hav- 
ing jurisdiction is not a .question I am called upon to decide. The 
whole equity of this case, however, is with the vendor; and, if he 
elects to proceed against the bankrupt to enforce the vendor^s lien, 
the court, on application, will withhold the discharge of the bank- 
rupt, if he be otherwise entitled thereto, until the proper tribunal 
may pass on the question. The exceptions are overruled, and the 
action of the referee is affirmed. 



TIFFANY V. UNITED STATES. 
(Circuit Court, S. D. New York. February 2, 1901.) 

1. Customs Duties— Drilled Pearls. 

DriUed or pierced pearls are not pearls in their natural state and are 
taxable under the tariff act of July 24, 18©7, par. 434, and subject to a 
duty of 20 per cent, ad valorem, as articles manufactured Jn whole or in 
part. 

S. Same— Appeal from Collector. , 

On appeal from a decision of the collector, the burden is on the importer 
to prove that his contention is right, and« if he fails, the action of the 
collector stands, even though the collector, also, has selected the wrong 
paragraph. 

Appeal by importer from decision of board of general appraisers 
affirming the action of the collector in assessing duty on certain 
articles of merchandise known as "drilled pearls." 

William B. Coughtry, for importer. 

Henry L. Burnett, U. S. Atty., and Henry C. Piatt, Asst U. S 
Atty. 

COXE, District Judge. The importations involved in this contro- 
versy are drilled or pierced pearls. The collector classified them 
under section 6 of the act of July 24, 1897, and assessed a duty of 20 
per centum ad valorem as "articles manufactured, in whole or in part." 
The importer insists by his protest that they should have been classi- 
fied under paragraph 436 of said act and subjected to an ad valorem 
duty of 10 per centum as "pearls in their natural state, not strung 
or set." He also insists in the protest that if not classified in the 
first instance as pearls in their natural state they should be so classi- 
fied by virtue of the similitude clause of section 7 'of the said act. 
That pearls with holes drilled through them by skilled labor are not 
"pearls in their natural state" was decided by this court in Tiffany 
V. U. S. (C. C.) 103 Fed. 619. It is admitted by the district attorney 
that the similitude clause should operate before the general catch-all 
clause providing for nonenumerated manufactured articles. Hahn 
V. U. S., 40 C. C. A. 622, 100 Fed. 635, and cases cited. He insists, 
however, that the resemblance of the imported articles is greater to 
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'^pearls set or strong/' as provided for by paragraph 434 of the act, 
than to ^'pearls in their natural state," as provided for by paragraph 
436. The burden is upon the importer to prove that his contention 
is correct, and if he fails in sustaining this burden the action of the 
collector stands, even though it appear that the collector also has 
selected the wrong paragraph. In other words, in order to succeed 
the importer must show by a preponderance of proof that his impor- 
tations bear a greater similitude to pearls in their natural state than 
to any other article enumerated in the act The only difference be- 
tween a drilled pearl and a pearl in its natural state is that the 
former has a hole in it, but there is no difference whatever between 
a drilled pearl and a strung pearl; the two are identical. No differ- 
ence in the quality, texture or use to which the two pearls are applied 
can be predicated of the fact that one has a cord through the hole 
and the other has not. Place drilled pearls on a cord and they be- 
come strung pearls, take strung pearls off the cord and they become 
drilled pearls. An attempt is made in the importer's brief to estab- 
lish a greater similarity in the use to which they are put between 
drilled pearls and pearls in their natural state than between drilled 
pearls and strung pearls, but the court is unable to discover anything 
in the proof or the tariff act to sustain this contention. The testi- 
mony is undisputed that pearls, whether whole or drilled, are used for 
jewelry or ornament and "ordinarily all pearls are strung that are 
drilled." One of the importer's witnesses testified as follows: 

'*The Ghlneee as well as the East Indians driU very many pearls for con- 
renience In carrying them, for convenience In handling them. Pearls come 
Into the London and French markets in bunches, where they are strung for 
convenience, and the bunches are Joined together with a silver thread; it 
would be practically impossible to m&ke soch a bunch; we have no one slLillful 
enough after once they are apart here to get them together again. They do 
not come to this country upon .strings. We do not bring them in that way. 
The tariff law is so against that that of course we do not bring them that 
way." 

Another witness said: 

"Many of these drilled pearls, the subject of this importation, were undoubt- 
edly used by some person in the East as ornaments, and many were not. It 
would be impossible to distinguish between the two." 

The court is clearly of the opinion that the imported pearls bear a 
closer resemblance to strung pearls than to pearls in their natural 
state. That this ruling may result in hardship is a contention which 
should be addressed not to the judicial but to the legislative branch 
of the government The decision of the board is affirmed* 



UNITED STATES V. McBRATNEY. 

(Circuit Oourt of Appeals, Second Ciicoit January 4, 1901.) 

No. 59. 

Customs Duties— Woven Flax Goods. 

Tariff Act 1897, par. 346, imposing on •'woven fabrics or articles of 
flax/' weighing 4% ounces or more per square yard, spedfled rates of duty, 
yarying with the number of threads to the square inch, ''provided that 
none of the foregoing articles • • • shall pay a less rate of duty than 
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50 per cent ad valorem/* and then imposing a duty on **woven fabrics of 
flax" weighing less than 4^4 ounces per square yard, uses the words **fab- 
rlcs" and "articles" Interchangeably, so that the latter provision applies 
not only to piece goods, but to articles, like "doilies" and "tray cloths," 
weighing less than 4% ounces per square yard. 

Appeal from the Circuit Court of Ihe United States for the Soath- 
ern District of New York. 

Charles D. Baker, Asst. TJ. S. Atty. 
W. Wiekham Smith, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

PER CURIAM. The importer, Robert McBratney, imported, in 
December, 1897, into the port of New York, articles known as "linen 
doilies'' and "tray cloths," which were woven manufactures of flax, 
and completed articles ready for use, weighing less than 4^ ounces 
per square yard, and containing more than 100 threads to the square 
inch, counting the warp and filling. Duty was imposed thereon at 
45 per cent, ad valorem, under paragraph 347 of the act of July 24, 
1897, which is aS follows: 

"All manufactures of flax, hemp, ramie, or other vegetable fiber or of which 
these substances, or either of them, is the component material of chief value, 
not specially provided for hi this act, forty-five per centum ad valorem." 

The importer protested against this classification, on the ground 
that woven articles of flax of the weight and fineness which have 
been specified were dutiable at 35 per cent, ad valorem, under the 
last clause of paragraph 346 of the act of 1897, which reads as 
follows: 

"846. Woven fabrics or articles not specially provided for In this act, com- 
posed of flax, hemp, or ramie, or of which these substances or either of them 
is the component material of chief value, weighing four and one-half ounces 
or more per square yard, when containing not more than sixty threads to the 
square inch, counting the warp and filling, one and three-fourths cents per 
square yard; contaJning more than sixty and not more than one hundred and 
twenty threads to the square inch, two and three-fourths cents per square 
yard; containing more than one hundred and twenty and not more than one 
hundred and eighty threads to the square inch, six cents per square yard; 
* containing more than one hundred and eighty threads to the square inch, nine 
cents per square yard, and in addition thereto, on all the foregoing, thir^ per 
centum ad valorem: provided, that none of the foregoing articles in this para- 
graph shall pay a less rate of duty than fifty per centum ad valorem. Woven 
fabrics of flax, hemp, or ramie, or of which these substances or either of them 
is the component material of chief value, Including such as is known as shirt- 
ing cloth, weighing less than four and one-half ounces per square yard and con- 
taining more than one hundred threads to the square inch, counting the warp 
and filling, thirty-five per centum ad valorem." 

The board of general appraisers sustained the collector, the cir- 
cuit court reversed the decision of the board (99 Fed. 424), and 
from the decision of the court the United States appealed. 

The theory of the government is that the term "woven fabrics" 
is limited to goods in the piece, and does not include manufactured 
articles, while the importers insist that the whole paragraph shows 
that "fabrics" and "articles" were used therein interchangeably. It 
is a comprehensive paragraph, to establish the rate of duty upon 
woven flax goods, not specifically mentioned elsewhere, and corn- 
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mences by imposing tipon woven fabrics or articles of flax not 
specially provided for, which weigh 4J ounces or more per square 
yard, specified rates in accordance with the number of threads to 
the square inch, provided that none of the foregoing articles "shall 
pay a less rate of duty than fifty per centum ad valorem." It is 
not contended that the word "articles" in the proviso does not in- 
clude fabrics, but, inasmuch as the paragraph proceeds to impose 
a duty upon woven fabrics of flax weighing less than 4^ ounces 
per square yard, it is urged that the clause relates only to piece 
goods. This construction ignores the comprehensive character of the 
paragraph, and that guidance to the meaning of the different clauses 
which is naturally found in the context In this case, the context 
shows that, in the concluding clause, the word "fabrics" was used 
interchangeably with "articles." 

Much stress is placed by the United States upon one of the points 
to which the supreme court in Arnold v. IT. S., 147 TJ. S. 494, 13 
Sup. Ct. 606, 37 L. Ed. 253, attached some importance. The ques- 
tion in that case was whether, under the act of OctobelP 1, 1890, 
knit woolen shirts and drawers came within the enumeration of 
wearing apparel of every description, in whole br in part of wool, 
or of knit fabrics of wool. For divers reasons, the court thought 
that the articles should be classified in the act of 1890 as wearing 
apparelji and found some significance in the substitution of the term 
**knit fabrics" in the act of 1890 for "knit goods" in that of 1883, 
although the court says that the terms are frequently interchange- 
able. The language of the court does not have the relation to the 
circumstances of this case which is attributed to it by the govern- 
ment. The decision of the circuit court is affirmed. 



DAVIS V. DAUGHERTY, Collector. 

(Circnft Ck)urt of Appeals, Seventh Circuit January 2, 1901.) 

No. 700. 

Writ of Erbor— Trial bt Court— Questions Reviewable. 

In an action to recover the amount of Internal revenue taxes which 
plaintiff was required to pay as a brewer and for beer stamps, tried by 
stipulation without a jury, it was stipulated that plaintiff manufactured 
a beverage from ingredients and in a manner stated, but it was a disputed 
question, upon which testimony was taken, whether such beverage was a 
"fermented liquor manufactured from malt, wholly or In part, or from 
any substitute therefor," within the meaning of Rev. St. § 3244, 
which rendered plaintiff liable for special tax as a brewer, and which 
was subject to tax under section 3339. Held, that requests to the court 
to hold as propositions of law on the facts stipulated that plaintiff was 
not a brewer, and the beverage was not subject to tax under the statute, 
conceding the practice of requiring findings upon propositions of law in 
such cases to be permissible, involved a finding of the disputed question 
oC fact whether the beverage was a fermented liquor, and, as such 
requests were not based on all the evidence, so as to be treated as a 
motion for Judgment as matter of law on the entire case, the ruling of the 
court thereon was not reviewable on a writ of error. 

In Error to the Circuit Court of the United States for the South- 
ern Division of the Northern District of Illinois. 
106F.-49 
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This actfoD was brought by the plaintiff in error, Albert Davis, to recover 
of A. J. Daugherty, collector of internal revenne for the Fifth collection dis- 
trict of Illinois, sums paid under protest for special taxes as a brewer at 
Galesburg and Peoria, 111., and for beer stamps, penalties, and interest Trial 
by Jury was waived by written stipulation, and the case submitted for trial 
to the court, which made a general finding, and gave Judgment thereon for 
the defendant The evidence consisted of an agreed statement of facts, and 
testimony offered in pursuance of a stipulation in the agreed statement that 
"either party may offer such evidence as he shall see fit upon the question 
of the quantity of 'sugar color* used by the plaintiff in coloring Maltlna, and 
as to the chemical result of adding 'sugar color* and the chemical properties 
of 'sugar color/ " The significance of this is shown by the seventh clause 
of the agreed statement, which reads as follows: "That the drink Maltlna, 
hereinbefore mentioned, was manufactured by the plaintiff in the following 
manner: A bottle was filled one-third full of lager beer drawn directly from 
a regularly stamped pacluige of beer as it came from the brewery, and the 
bottle was then at once filled full of plain, carbonated water (commonly 
called soda water). It was then corked and tied precisely as ginger ale is 
tied. Wlien the beer from which Maltlna was being made was light in color, 
and the bottles in which it was being bottled were also light in color, sufiiclent 
'sugar color* was added to each bottle to give the color of beer." When the 
evidence ^as all in, the plaintiff in error "requested the court to hold the 
following propositions of law In the case": "(1) That the manufacture of a 
beverage in the following manner, to wit, by filling a bottle one-third full of 
lager beer drawn directly from a regularly stamped package of beer as it came 
from the brewery, which was manufactured by a brewer who had duly paid 
his special tax as such brewer, and which package of beer was duly stamped 
with United States internal revenue stamps as required by law, and then 
filling the bottle full of plain carbonated water, and adding sufficient sugar 
color to give the contents of the bottle the color of ordinary lager beer, and 
then corking the same, does not constitute the manufacturer of such bev- 
erages a brewer, within the meaning of the United States internal revenue 
laws. (2) That a beverage manufactured in the following manner, to wit 
[the same as in the first proposition], is not subject to a tax as a fermented 
liquor under the United States internal revenue laws." Error is assigned upon 
the refusal of each of these requests, and also upon the action of the court 
"in finding the issues for the defendant," "in denying the motion for a new 
trial," and "in giving Judgment for the defendant" Section 3244 of the Re- 
vised Statutes defines a brewer, and imposes special taxes as follows: "Brew- 
ers shall pay one hundred ' dollars. Every person who manufactures fer- 
mented liquors of any name or description for sale, from malt, wholly or in 
part, or from any substitute therefor, shall be deemed a brewer: provided, 
that any person who manufactures less than five hundred barrels a year shall 
pay the sum of fifty dollars." By section 3339 it Is provided: "There shall 
be paid on all beer, lager beer, ale, porter and other similar fermented liquors, 
brewed or manufactured and sold, or removed for consumption or sale, within 
the United States, by whatever name such liquors may be called, a tax of 
one dollar for every barrel containing not more than thirty-one gallons; and 
at a like rate for any other quantity or for any fractional parts of a barrel." 
The contention of the plaintiff In error is thus summarized in the brief: "The 
sfcitutory definition of a brewer ♦ ♦ ♦ does not cover the manufacture of 
Maltlna. This definition implies the manufacture of an alcoholic liquor from 
malt or some substitute, by some process of fermentation. The mixing of 
beer with water is not the manufacture of fermented liquor. There was no 
fermentation whatever in the making of Maltina. If any fermentation took 
place, the beverage was destroyed." The contention of the defendant in error 
is thus stated: "Maltina is a fermented liquor, manufactured In part from 
lager beer, as a substitute for malt combined with other substances; and 
under section 3^14 of the Revised Statutes the manufacturer' thereof Is a 
brewer, and is subject to a special tax as such imder said section." 

Dan Raum and W. T. Whiting, for plaintiff in error. 
B. H. Bethea, for defendant in error. 
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Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The dispute between the parties is hiainly upon the question 
whether the product of the plaintiff in error was a fermented liquor, 
within the meaning of the statute. That was a question of fact 
not covered by the agreed statement, but expressly left open for 
proof. The propositions submitted to the court, to be found or de- 
clared as matters of law, were framed substantially in the terms 
of the agreed statement of facts, and do not say whether the liquor 
in question was a fermented product, or whether fermentation oc- 
curred in the process of production. They were not propositions of 
law purely. They implied a determination by the court of the very 
question of fact which it was stipulated should be the subject of 
proof. If, therefore, it were a permissible practice to require a find- 
ing upon propositions of law in cases where the trial is without a 
jury, — on which question see the opinion in Distilling & Cattle-Feed- 
ing Co. V. Gottschalk Co., 13 C. C. A. 618, 66 Fed. 609, 24 U. S. App. 
638, — these propositions were not of that character. It is settled 
by numerous decisions, some of which are referred to in Distilling 
& Cattle-Feeding Co. v. Gottschalk Co., that no question of fact in- 
volved in a general finding by the court in a case at law, when a jury 
has been waived, can be the subject of review. In such case "the 
losing party has no redress on error except for the wrongful admis- 
sion or rejection of evidence.'' Dirst v. Morris, 14 Wall. 484, 491, 
20 L. Ed. 722. It may be urged that there is and can be no dispute 
about the facts of this case, but whether or not that is so is itself 
a question of fact upon which the court may not be required to enter. 
"The burden of the statute," said the supreme court in Lehnen v. 
Dickson, 148 U. S. 71, 77, 13 Sup. Ct. 481, 37 L. Ed. 373, "is not 
thrown off simply because the witnesses do not contradict each 
other, and there is no confiict in the testimony. It may be an easy 
thing in one case for this court, when the testimony consists simply 
of deeds, mortgages, or other written instruments, to make a satis- 
factory finding of the facts; and in another it may be difficult when 
the testimony is largely in parol and the witnesses directly contra- 
dict each other. But the rule of the statute is of universal applica- 
tion. It is not relaxed in one case because of the ease in determin- 
ing the facts, or rigorously enforced in another because of the diffi- 
culty in such determination." In the same case, after a review 
of earlier decisions on the subject, the court said: "But still, as was 
ruled in Flanders v. Tweed, 9 Wall. 425, 19 L. Ed. 678, this court 
is disposed to hold parties to a reasonably strict conformity to 
the provisions of the statute prescribing the proceedings in the case 
of a trial by the court without a jury; and no mere recital of the 
testimony, whether in the opinion of the court or in a bill of excep- 
tions, can be deemed a special finding of facts within its scope." 

The question whether the article manufactured or produced by 
plaintiff in error was a fermented liquor, within the meaning of the 
statute, being, in part at least, one of fact, dependent upon evidence 
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outside of the agreed statement of facts, this court, in the absence 
of a motion below for judgment upon the entire evidence as a mat- 
ter of law, will not enter upon the inquiry. A party having the 
burden of proof may insist upon a finding in his favor as a matter 
of law if "the evidence in his favor is adequate, unimi)eached, and 
without conflict or uncertainty." World's Columbian Exposition Co. 
V. Republic of France, 38 O. C. A. 483, 96 Fed. 687; Machine Co. v. 
Barratt, 40 C. C. A. 571, 100 Fed. 590. But, to raise such a question 
as one of law, the exception or motion in the trial court must be so 
specific to that effect as to distinguish it from a question of the 
weight of evidence. Martinton v. Fairbanks, 112 U. S. 670, 5 Sup. 
Ct. 321, 28 L. Ed. 862. In the World's Columbian Exposition Case 
a proposition wad submitted which, thou8:h not expressed with en- 
tire accuracy, this court treated as sufficient to present the ques- 
tion as one of law whether the evidence adduced was sufficient to 
sustain the finding. The propositions submitted here cannot be 
fairly so treated. They were intended for no such purpose, and, 
if treated as propositions of law, which, accorciing to the practice 
indicated in Ex parte Morris, 9 Wall. 605, 19 L. Ed. 799, the court 
might properly be asked to adopt or reject, the refusal of the court 
to pass upon them was unimportant, because they are limited by 
their terms to the stipulated facts, and do not cover the whole 
case. They do not embrace the one disputed fact of the case; and, 
if the court had adopted them, and yet had found on the evidence — 
as presumably it did — ^that the article in question was a fermented 
liquor, manufactured by the plaintiff in error "from malt, wholly 
or in part, or from any substitute therefor," the judgment rendered 
would be right If the practice of submitting questions of law to 
the court when trial by jury has been waived were conceded to be 
permissible, it would still be true that the adoption or rejection of 
a proposition which is not determinative of the case or of a con- 
trolling issue in it could not constitute available error. 
The judgment below is affirmed. 



DOAN et al. v. AMERICAN BOOK CO. 

(Circuit Court of Appeals, Seventh Circuit. January 2, 1901.) 

No. 715. 

L Appeal— Assignments op Error. 

Under rule 11 of the circuit court of appeals for the Seventh circuit (31 
C. C. A. cxlvi., clxlv., 90 Fed. cxlvi., clxiv.), requiring assignments of 
error to "specify separately and particularly each error asserted and in- 
tended to be nrged," where the court made a finding "that all the ma- 
terial allegations of said bill of complaint are true," an assignment of 
error thereon is sufficient which sets out the language of such finding, 
being in fact as specific as, in the nature of the case, it could be made. 

2l Same— Order Granting Preliminary Injunction. 

On an appeal from an order granting a preliminary Injunction it is a 
sufficient assignment of error to assert that the court erred in granting 
the injunction. 
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B. COPTRTGHT—IWFRTNGBMENT— Right OF OWNBR TO RbBTKD BoOK. 

The sale of a copyrighted book by the owner of the copyright carries 
with it all the rights and incidents of ownership, including the right to 
resell and to maintain the book as nearly as possible in its original con- 
dition, so far at least as the cover and binding are concerned; and the 
purchaser or any subsequent owner may rebind the book in exact imita- 
tion of its original binding, as regards the title and cover designs, includ- 
ing the name of the publisher, and may sell the same, as so rebound, 
without infringement of the copyright. 
L Unfair Competition—Salb of Kbbound School Books. 

A dealer who purchases secondhand school books, cleans, trims, and 
rebinds the same, using covers in exact imitation of the originals, and pla- 
ces them in the market to be sold in competition with those of the publisher, 
although at a reduced price, is guilty of unfair competition, where, by 
reason of their new appearance, they are likely to be purchased by chil- 
dren in the belief that they are new books, and the product of the original 
publisher, including the cover and binding; and a court may properly 
require a notice to be plainly stamped upon the cover sufficient to prevent 
such deception. 

Appeal from the Circuit Court of the United States for the North- 
em District of Illinois. 

This is an appeal from an order entered June 29, 1900, allowing a prelim- 
inary injunction upon a bill filed by the appellee, the complainant below, to re- 
strain tlie defendants therein, the appellants here, from preparing, printing, 
manufacturing, and from causing to be prepared, printed, and manufactured, 
any book covers or cover designs which are copies or imitations of the book 
covers and cover designs made by the complainant for certain school books 
published by them; and from binding and rebinding, and from causing to be 
bound or rebound, any book, secondhand or new, in covers which are copies 
of, or imitations of, the whole or any substantial part of complainant's book 
covers and cover designs; and from printing or placing thereon the **6alley 
Cut" so called, or the name, "American Book Company," or from selling any 
such books with such covers thereon; and from rebinding any secondhand 
copies of the school books published by the complainant in covers calculated 
to create the belief that the new covers and the rebinding thereof are of the 
manufacture of the complainant, or in any covers except those indicating by 
appropriate language on their face that the new covers and the rebinding of 
the secondhand books are not of the manufacture of the complainant; and 
from selling, giving away, delivering, shipping, or in any way handling or dis- 
posing of such secondhand books so rebound; and from violating the copy- 
rights and rights of copyright, trade-marks, and trade-mark rights of the 
complainant in such school text books. The American Book Company is a 
publisher of school books, employing a large force skilled in preparing and 
publishing school books, and selling over 1.000,000 copies per annum. Van 
Antwerp, Bragg & Co. were proprietors of certain school text books, namely, 
McGuffey's Spelling Book, McGuflCey's First, Second, Third, Fourth, and Fifth 
Readers, Bay's Primary, Elementaiy, Intellectual, and Practical Arithmetics, 
Elementary and Complete Geographies. These were composed for them hy 
certain citizens employed for that purpose, and also new, original, and artistic 
cover designs were prepared by them in 1883. They copyrighted these books 
in 1877, 1879, and 1883, and assigned the copyrights to the appellee, by whom 
these text books were revised in 1896, and a copyright issued in that year to 
that company therefor. The appellee then caused new cover designs to be 
prepared. As long ago as 1875, Van Antwerp, Bragg & Co. adopted as a 
trade-mark, and placed upon the covers of these books, the picture of a galley, 
and used the same In their business until 1890, when they sold this right to 
the appellee as a trade-mark, and it has since been used by that company upon 
the covers of their text books. These school books are part of a series of 
copyrighted school books, known as the "Eclectic Series," forming a complete 
system, and graduated to meet the necessities of the primary, common-school, 
and high-school course; and they have been bound in distinctive cover de- 
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signs, unlike other school text books, and many thousands of them are sold 
annually throughout the United States, and by their peculiar binding are 
identified as the goods manufactured by the appellee. These text booKs for 
many years had been used in the public schools in the states of Tennessee 
and Texas, and many thousands of copies had been distributed among fam- 
ilies in those states. In the years 1888 and 1899 the school authorities of 
those states directed the use of other school books published by other firms, 
requiring the publishers of such to accept the secondhand books published 
by the American Book Company, and then in use in the schools of those states, 
in exchange as part of the price of the new book. This * 'exchange stock,'* 
so called, was turned over to the appellants here, who are dealers in second- 
hand school books, who thus acquired several hundred thousand copies of 
secondhand school books published by the appellee in different stages of pres- 
ervation, some soiled and defaced. It appears that some publishers deal in 
others' secondhand school books, but refuse to sell any secondhand books of 
their own publication. These secondhand school books are cleaned, the edges 
of the pages trimmed when necessary, and, when needed, the books are re- 
bound in exact Imitation of the original binding, and are sold by the second- 
hand dealers at about one-half the price of the new books. The sale of these 
secondhand school books is said to amount annually to over $200,000. There 
is no charge that the defendants in any instance had sold any book that was 
other than the genuine and original book published and sold by the appellee, 
and which came into the possession of the appellants in the manner stated, 
and that such book was sold by the appellants as and for a secondhand book; 
and they have not misled the public, except as the secondhand book so rebound 
might of itself be misleading. It also appears that about 90 per cent, of the 
school text books in this country are purchased directly by children of tender 
age, and not by their parents. 

Upon the hearing of the motion for preliminary Injunction the court, by 
its order, found "that all the material allegations of said bill are true." and 
ordered as follows: "It is therefore ordered, adjudged, and decreed by the 
court that said George B. Doan and Hart Hanson, their confederates, assist- 
ants, agents, employes, servants, and attorneys, and each of them, be, and 
they are, and each of them is, hereby enjoined and restrained until the further 
order of the court, and that a writ of injunction issue enjoining tbeni until 
the further order of this court: (1) Prom binding or rebinding any copies 
(secondhand or new) of the McGuffey's Readers, McGuffey's Spelling Boc^, 
Ray's Arithmetics, Eclectic Elementary Geography, and Eclectic Complete 
Geography, published by the American Book Company, hereinafter described, 
or any or either of them, in any covers or cover designs having thereon the 
name of the complainant, the American Book Company, or the cut described 
and designated in the bill of complaint as the *Galley Cut,' or anything that 
can be mistaken therefor, or any reproduction or simulation or imitation 
of the whole, or any substantial part of the covers and cover designs de- 
scribed and designated in said bill of complaint as the '1883 Cover Designs' 
of said jreographies, and the *181K> Cover Designs' of said readers, arithmetics, 
and spelling book, or any or either of them, and from selling, giving away, 
delivering, shipping, or in any way or manner handling or disposing of any 
such books so bound or rebound, and from preparing, printing, or manufacture 
ing any such book covers or cover designs for the purpose of binding or re- 
binding therein or therewith the school text books published by the American 
Book Company, hereinafter described, or any or either of them." Then fol- 
lows a detailed description of the books in question, and at the close the order 
contains the following paragraph: "The above Is not intended to prevent the 
repairing of secondhand copies of school books by rebinding the same in and 
with the original genuine covers manufactured by the American Book Com- 
pany, with which said copies or like copies were bound when originally pub- 
lished." 

The defendants below filed the following assignment of errors: **(1) That 
the court erred as to all the findings appearing in the said Interlocutory order 
or decree, and the awarding or granting of an injunction thereby. (2) That 
the court erred in finding that the material allegations of said bill of com- 
plaiiit are true. (3) The court erred in granting the injunction Identified by 
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said order or decree. (4) The court erred in ordering that these defendants 
should be enjoined from binding or rebindlng any copies (secondhand or new) 
of the McGuflCey's Eeeders. McGuflCey's Spelling Book, Ray's Ajrithmetlcs. 
Eclectic Elementaiy Geography, and Eclectic Complete Geography, published 
by the American Boole Company, described in said order, or any or either of 
them, in any covers or cover designs having thereon the name of the com- 
plainant, the American Book Company, or the cut described and designated 
in the bill of complaint as the 'Galley Cut,' or anything that can be mistaken 
therefor, or any reproduction, or simulation, or imitation of the whole or any 
substantial part of the covers or cover designs described and designated in 
said bill of complaint as the '1883 Cover Designs' of said geographies, and the 
'1896 Cover Designs' of said readers, arithmetics, and spelling book, or any 
or either of them, and from selling, giving away, delivering, shipping, or in 
any way gt maimer handling or disposing of any such books so bound or re- 
bound, and from preparing, printing, or manufacturing any such book covers 
or book-cover designs for the purpose of binding or reblnding therein or there- 
with the school text books published by the American Book Company, de- 
scribed in said order, or any or either of them." They thereupon appealed 
from the order or decree granting the preliminary injunction. The appellee 
filed its motion to dismiss the appeal because of noncompliance by the appel- 
lants with rules 11 and 24 of this court (31 C. C. A. cxlvl., clxiv., 90 Fed. 
cxlvl., clxiv.), which motion was argued and submitted contemporaneously 
with the hearing upon the merits. 

C. C. Lenthicum, C. K. Offield, and W. J. Calhoun, for appellants. 
Jacob Newman, for appellee. 

Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

JENKINS, Circuit Judge, after the foregoing statement of the 
case, delivered the opinion of the court 

We are of opinion that the motion to dismiss this appeal must 
be overruled. The motion proceeds upon the ground of noncompli- 
ance with rule 11 and rule 24 of this court (31 C. C. A. cxlvi., clxiv., 
90 Fed. cxlvi., clxiv). Rule 11 has respect to the assignment of 
errors, and provides that the appellant should file with his petition 
for an appeal an assignment of errors "which shall sj)ecify sep- 
arately and particularly each error asserted and intended to be 
urged." Rule 24 has respect to the briefs of plaintiff in error or 
appellant, and provides that they shall contain: "2. * * * (2) 
A specification of the errors relied upon, which, in cases brought 
up by writ of error, shall set out separately and particularly each 
error asserted and intended to be urged, and in cases brought up 
by appeal the specification shall state as particularly as may be in 
what the decree is alleged to be erroneous." The purpose of those 
rules is to obtain an orderly presentation of the errors relied upon, 
that the court may at a glance, and without laborious search, as- 
certain the precise grounds asserted against the integrity of the 
judgment or decree. They are rules of order and of convenience, 
but are not designed to prevent the correction of obvious errors. 
The first assignment of error is altogether too general, and points 
out no particular error. The second assignment of error is "that 
the court erred in finding that the material allegations of said bill 
of complaint are true." This is also in a sense general, and not 
specific, but is not more general or less specific than the language 
of the order or decree which finds "that all the material allegations 
of said bill of complaint are true." The decree finds no specific 
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facts, and does not state which allegations of the bill are true and 
which are untrue or unproved. The order is objectionable in the 
use of the word "material," as applied to the word "allegations," 
leaving the matter at large with respect to which allegation the 
court deemed material and which immaterial. The practitioner can 
hardly be blamed for couching his exception in the very language 
employed by the court. He could not tell from the language of 
the order what fact was deemed material and what immaterial. 
The third assignment of error asserts the error of the court in grant- 
ing the injunction. The fourth assignment asserts the error of the 
court in ordering the injunction with respect to the specific things 
mentioned in the injunction and in the assignment of error. We 
have frequently spoken of the necessity of particularity in the as- 
signment of errors, and do not design to recede in any particular 
from the rule established by the court. We think, however, that 
with respect to an order granting a preliminary injunction it is a 
sufficient assignment of error to assert that the court erred in grant- 
ing the order. The assignment does not require the particularity 
demanded of a pleading, but only that the error complained of 
should be pointed out. The case is not like that of exceptions to 
the charge of the court, a specific part of which is claimed to be 
erroneous; nor is the case like to that of exceptions to a decree of 
the court finding specific facts to be true. In such cases the as- 
signment should specify the particular part of the charge or of the 
decree claimed to be erroneous. This is a mere order granting a 
preliminary injunction, the office of which is simply to preserve 
the status quo pending litigation and until set aside. It determines 
no right, and rests largely in judicial discretion. There was here 
no need to find specific facts, and there were no specific findings 
of fact; nor, indeed, are the facts, in any substantial sense, in dis- 
pute. Thfe sole question is whether, upon these facts,- an injunc- 
tion should issue to preserve the rights of the parties until a hear- 
ing upon the merits. We think that question fairly presented by 
the assignment that the court erred in granting the injunction, es- 
pecially when it is coupled with an exception specifying the par- 
ticular acts enjoined and claimed to have been improperly enjoined. 
Coming now to the merits of the order, we are satisfied that 
there is here no infringement of the right accruing to the appellee 
under the copyright laws of the United States. The books which are 
the subject of controversy are copyrighted books, which were print- 
ed, published, and sold by the American Book Company. The sale 
of them by the appellee carried with it the ordinary incidents of 
ownership in personal property, including the right of alienation. 
Harrison v. Maynard, 10 C. C. A. 17, 61 Fed. 689; and the appel- 
lants, purchasing them, had the right to resell them. The monopoly 
of the statute with regard to copies sold by the appellee was gone 
upon their sale. It is urged, however, that the sale passed the 
right to the particular thing sold, and did not carry with it the 
right of repair or renewal. We cannot yield assent to the propo- 
sition in the broad terms in which it is couched. The question is 
analogous to that of the repair of a patented machine which has 
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been sold by the patentee, touching which the supreme court in 
Chaffee v. Belting Co., ^2 How. 217, 16 L. Ed. 240, says: 

"Hence It Is obvious that If a person legaUy acquires the title to that which 
Is the subject of letters patent, he may continue to use it until it is worn out, 
or he may repair it, or Improve upon it as he pleases, in the same manner as 
if It were property of any other kind." 

It is unnecessary, as we think, to consider the limitations of that 
right. We think the right of repair with respect to a copyrighted 
book sold, to the extent to which that right is here claimed, may 
not properly be denied. These books had been in use by school 
children. Some were written upon and defaced; s<pne were soiled 
and torn; the covers of some were wholly or partially destroyed, 
and the binding had become imperfect. To render these books 
serviceable for use or sale, it became necessary to clean them, to 
trim the edges of the leaves, and to rebind them. We think that, 
BO far as respects the copyright laws of the United States, no legal 
right of the appellee was invaded by so doing. What was done 
was merely tbe restoration of the books to their original condition 
when sold by the appellee, or so nearly so as could be done. If 
it may be assumed that the copyright of the book comprehends 
the cover and the title of the book, as well as its text and illustra 
.tions, — ^a proposition to which we are not to be held as assenting, — 
it would be int(derable and odious to hold that a purchaser from 
the owner of the copyright of a set of books could not restore the 
binding of one of them in exact imitation of tbe original and of 
the other volumes of the set, and that in rebinding the one volume 
he must differentiate its binding from the binding of the others. 
A right of ownership in the book carries with it and includes the 
right to maintain the book as nearly as possible in its original con- 
dition, so far, at least, as the cover and binding of the book is con- 
cerned. See Harrison v. Maynard, supra. 

Under the claim of unfair competition in trade a different ques- 
tion is presented. The American Book Company has attained to 
a high reputation with respect to its school books. That reputation 
goes not only to the text of the book, but to the quality of the book 
itself, the character of the print, the quality of the paper, the bind- 
ing, and the cover. The latter is of a unique design, catching the 
eye, and identifying the book as the product of the American Book 
Company. These books are purchased at retail, as appears from 
this record, by children of from 5 to 15 years of age. They come 
to know the books rather by the pictures presented upon the cover 
than by the text, for they are uninformed as to the text, and pur- 
chase them to study the text. The sale of these books is large, 
amounting to hundreds of thousands annually. It is the duty of 
a court of equity to protect these children from imposition. It is 
likewise the duty of a court of equity to protect the American 
Book Company from any unlawful interference with its trade. As 
we have said, the appellants have a right to rebind the books which 
they have purchased, and to re-cover them, and, as we think, in 
exact imitation of the original covers, and with the name of the 
American Book Company upon the cover as upon the title-page, ajer 
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originally placed there by the appellee, and to sell such books; but 
the rebinding and the re-covering are not the work of the American 
Book Company, and they should not be held out to the world as 
responsible for such rebinding or re-covering of the books; nor, as 
we think, should children of tender age, who constitute a large 
class of purchasers of such books, be subjected to the possibility 
of imposition by a sale of them by the retail dealer as a new book, 
rendered possible by the newness of the cover. While, therefore, 
we hold that the appellants have the right to rebind and re-cover 
these books in exact similitude of the originals, amounting to a mere 
repair of them, and have a right to sell the book so rebound, we 
are of opinion that the book so rebound and re-covered and offered 
for sale should have prominently displayed and stamped upon its 
cover in clear and unmistakable language notice that the book was 
a secondhand book, rebound or re-covered, as the fact may be, by 
the appellants; so that the appellee, not issuing secondhand books, 
shall not be chargeable in public estimation with the character of 
the binding or of the cover, or with palming off upon purchasers 
secondhand books as and for new books. In this way, and in this 
way only, as we conceive, can the vested rights of property of both 
parties be respected, and the right of the public be subserved. The 
injunction complained of was, therefore, too broad. It prohibited, 
the rebinding or re-covering of the books in any covers or cover de- 
signs having thereon the name of the American Book Company, or 
having thereon the cut described and known as the "Galley Cut," 
or having thereon any reproductions, simulation, or imitation of 
the whole or any substantial part of the original covers. The in- 
junction should be restricted in its terms to accord with the views 
herein expressed. 

WOODS, Circuit Judge (concurring). Excepting the portions 
touching unfair competition, I concur fully with the foregoing opin- 
ion. The supposed duty to protect children from imposition seems 
to me more imaginary than real. There is no proof or strong prob- 
ability that imposition has been practiced, or to any considerable 
extent could be. The books are sold as secondhand, and for a re- 
duced price. Once opened, it is in most instances evident that 
they are not new, and any attempt to sell them as new could rarely 
succeed; not so often, I think, as to justify interference by injunc- 
tion. The proposition that the American Book Company should not 
be held out to the world as responsible for the rebinding or re-cover- 
ing of the books has more force, and, though danger in that direction 
seems to me exaggerated, and probably avoidable without the aid 
of the courts, I consent to a decree that there, shall be stamped 
on the cover of each book a statement showing that it had been 
"rebound," and by whom. If anything were needed outside of the 
book itself to show it to be secondhand, the word "rebound" I 
think enough. 

The order appealed from is reversed, and the cause is remanded 
to the court below for further proceedings not inconsistent with 
this opinion. 
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BUBRKLB et al. y. STANDARD HBATBR CO. 
(Circuit Court, D. Pennsylvania. January 12, 1901.) 

1 Patents— Water Heatbbs. 

The Buerkle patent. No. 29,584, for a design for a case or shell for 
water heaters, is not infringed by another design, though both are elllp> 
tical in form^ where there is no such sameness of appearance to the eye 
as to constitute substantial identity. 

d. Same— Infringement. 

Where complainant's water beater is known in the trade and to the 
public as the "Monarch," and that name conspicuously appears on the 
case inclosing the heater, immediately below a lion's head, and the 
heater Is distinctly marked with the name of the manufacturer, the patent 
for the case inclosing the heater is not Infringed by one known in the 
trade and to the public as the "Standard," though of a somewhat similar 
form, where that name is plainly marked on the heater, as is also the name 
of defendant as manufacturer, and the designs are otherwise distinguish- 
able. 

In Equity. Sur motion for a preliminary injmiction. 

Christy & Christy, for complainants. 

James C. Boyce and Chapman & Campbell, for respondent 

ACHESON, Circuit Judge. The bill charges infringement of let- 
ters patent No. 29,584, granted on November 1, 1898, to August 
Buerkle for a "design for a case or shell for water heaters." The 
specifications set forth the design in the words following: 

"In the accompanying drawing, forming a part of this specification, is shown 
a perspective view of my new design for a case or shell for water heaters. 
The leading feature of the design is a case or shell having the side walls or 
panels, 1, the double-wing doors, 2, at tJie ends of the case or shell, and a 
sliding door, 3, about midway of the height of one of the side walls or panels. 
The doors, 2, are curved, thereby giving a circular contour to the ends of the 
case or shell." 

The claim is in these words: 

"I claim as my invention the design for a case or shell for water heaters, as 
herein shown and described." 

For the right understanding of what the patented design is, the 
text of the specification must be read in connection with the patent 
drawing. The drawing, indeed, is a declared part of the specification. 
The only statement as to shape is that "the doors, 2, are curved,'* 
whereby a "circular contour*' is given to the ends of the case or shell. 
The general fonn of the water heater exhibited by the drawing seems 
to be elliptical. The "side walls or panels, 1," present flat surfaces 
entirely plain. The drawing shows at each end of the case two 
pairs of hinged folding doors, one pair immediately above the other, 
each bearing the number 2. Each of the four upper doors has con- 
spicuously in the center of its panel a lion's head in bas relief. These 
projecting lion heads are distinguishing marks. The panels of the 
lower doors are plain. The defendant's water heater is elliptical in 
form. It does not, however, have two pairs of folding doors at either 
end of the case, but one pair of folding doors at each end. These 
doors in the defendant's construction extend from the top to the bot- 
tom of the heater, and the panel of each door is conspicuously em- 
bellished its entire length with the figure of a stork standing on one 
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foot in front of a background of reeds, all in bas relief. The defend- 
ant's heater does not have a sliding door in the side panel, but has 
there, for a different purpose, a rigidly fixed plate, peculiarly orna- 
mented. In general aspect the defendant's water heater, in its de- 
sign, differs greatly from the design of the patent in suit. I cannot 
see how one of the designs could be taken for the other. It seems 
to me that the only feature common to the two designs is the general 
elliptical shape of the case or shell. 

It is urged that Buerkle was the first to construct a water-heater 
case in elliptical form, and this may be so. It appears, however, 
that that form was old and common in coal and gas stoves and heat- 
ers; and it cannot, I think, be successfully maintained that it in- 
volved invention to select this old form and apply it to such new use. 
Smith V. SaddlQ Co., 148 U. S. 674, 679, 13 Sup. Ct. 768, 37 L. Ed. 606. 
Again, the patented design is by no means confined to the shape or 
configuration of the case or shdl. It is true, as we have seen, that 
che specification states that ^'the leading feature of the design is a 
case or shell" having certain named parts and characteristics, one 
of which characteristics, it may be conceded, is shape or configura- 
tion. Clearly, however, other distinguishing characteristics are pres- 
ent in the described design. Undoubtedly the design as shown by 
the patent drawing and described in the text of the specification was 
claimed and patented as a whole. The main test of the substantial 
identity of two designs is sameness of appearance to the eye of the 
ordinary observer. Manufacturing Co. v. White, 14 Wall. 511, 20 
L. Ed. 731; Smith v. Saddle Co., supra; Monroe v. Anderson, 17 
U. S. App. 184, 7 C. C. A. 272, 58 Fed. 398. Now, applying this test 
to the complainants' patented design and the design emboSed in the 
defendant's water heater, I must conclude that infring^nent by the 
defendant of the patent in suit does not appear. 

There is no evidence of any bad faith or unfair competition on the 
part of the defendant. The complainants' water heater is known in 
the trade and to the public as the '^Monarch," and that name con- 
spicuously appears on the case immediately below each lion head. 
The heater is also distinctly marked with the name of the Monarch 
Water-Heater Company as the manufacturer. The defendant's water 
heater is known in the trade and to the public as the "Standard,^ and 
that name is plainly marked on the heater, as is also the name of the 
defendant as manufacturer. The most unobservant and careless 
purchaser could not well mistake one of the defendant's heaters for 
one of the complainants' beaters. The motion for a preliminary in* 
junction is denied. 



ELGIN WIND POWER & PUMP 00. v. NICHOLS et aL 

(Circuit Court of Appeals, Seventh Circuit January 2, 1901.) 

No. 713. 

Patents— 8urp for iNFRnTGEMBNi^RBCovsRY of Profits. 

In a suit for Infringement of patents relating to windmiUs, whicb were 
for improvements only, not indispensable to an operative mill, it cannot 
be assumed that the entire profits made by the defendant on windmills 
sold which contained the infringing devices were due to such devices, but 
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the burden rests upon the complainant to prove by competent and satlst 
factory evidence what portion o( the profits were due to such improve- 
ments, to entitle him to recover. 

Appeal from the Circuit CJourt of the Uoited States for the North- 
em Division of the Northern District of IHinois. 

The interlocutory decree in this case, affirmed on appeal to this court (12 
0. C. A. 578, 65 Fed. 215, 24 tJ. S. App. 542), found that the appellant had 
infringed two patents for Improvements in windmills, Nos. 240,607 and 390,- 
608, issued respectively on April 26, 1881, and October 9, 1888. to W. D. 
Nichols. The bill, alleging no damages, sought only an injunction and ac- 
counting for profits, and in obedience to an order of reference "to ascertain 
and report an account of gains, profits, and advantages which the defendant 
had received or which had arisen or accrued to It," the master made a report 
which In respect to matters of fact was ba 'ed upon a stipulation of the par- 
ties, and In no Important particular is disputed. His conclusion was that the 
complainants on the proof made were entitled to nominal damages only. On 
exceptions filed by the appellees the court decreed a recovery of ^5,294.49 
and costs. It appears, and is undisputed, that during the time covered by 
the accounting, October 1, 1888, to September 1, 1895, the appellant manu- 
factured and sold, in infringement of the first patent, 125 pumping mills. for 
the aggregate sum of $4,255, and in infringement of the second patent 186 
power mills for $28,007, amounting together to the sum of $30,262. Wheth- 
er this is "less discount and commission" Is not stated. The cost of labor 
and material for all these mills was $15,261, leaving the gross profit $15,001. 
The appellant was also engaged in the manufacture and sale of other articles, 
the total sales during the period covered by the accounting, less commission 
and discount, being $238,031.48, and the total expense (not including labor 
and material) for carrying on the business being $76,348.43. The proportion- 
ate amount of this general expense allotted by the master to the windmills 
was $9,706.51, which deducted from the gross left a net profit of $5,294.49, 
the amount of the decree. Of this profit, if apportioned on the same basis 
between the two kinds of mills, $134.08 only must be regarded as derived 
from the pumping mills, and the remainder, $5,160.41, from the power mills. 
No proof of profits, except on the basis stated, was offered. The power mills 
in question, besides the device of the second Nichols patent, contained the 
device covered by patent No. 349,197, issued on September 14, 1886, upon an 
application filed April 3, 1886, to Truman G. Albee. The master, finding that 
the Albee and Nichols devices were separate and independent improvements, 
capable of use either without the other, and that the testimony did not sus- 
tain the contention that all the profits arising from the manufacture and sale 
of the Infringing machines was due to the use of the Nichols inventions, 
and holding it Incumbent on the plaintiff to show what, If anything, was due 
to the unlawful appropriation of the Nichols Inventions, and what to other 
causes, and particularly to the Albee device, came to the conclusion stated, 
that the right to nominal damages only was established. The specification 
in patent No. 240.607 contains this: "My invention relates to Improvements 
in the method of mounting windmills, the object being to lessen the friction 
and secure a smooth and easy movement of the parts, so that the apparatus 
will readily adjust itself to the direction of the wind; and my invention con- 
sists in balancing and supporting the windmill on a center or pivotal bearing,, 
and in connection therewith the mechanism hereinafter described for com- 
municating the reciprocating motion of the pitman to the pump rod- ♦ ♦ • 
The operation is as follows: The whole rotating mechanism of the mill is 
supported, balanced, and turns upon the bridge, E, as a center or pivot, thus 
accommodating itself with great freedom and ease to the direction of the 
wind, and by means of the connecting mechanism described the motion of 
the pitman is communicated to the pump rod without causing the least wrench- 
ing or disturbance or irregularity in the motion of the same, by reason of 
the rotation of the hollow shaft, G." The first and fifth claims read as 
follows: "(1> The rotating carriage of the windmill, terminating In a closed 
end or pivotal point at its bottom, in combination with the plate, E, upon 
which the rotating carriage turns and is balanced and supported, sobstantlally 
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as specified." "(5) In a windmill, the hollow rotating slotted carriage, ter- 
minating at its bottom in a -pivotal point, in combination with the recipro- 
cating pitman inside thereof and rings working on the ontside thereof, to 
which the pump rod is attached, substantially as specified." The specifica- 
tion of No. 390,698 contains this: "This invention relates to devices for cor- 
recting the side draft of geared tailless windmills, and is an improved device 
for that purpose. It consists in the mill having a pawl engaging with an 
annular rack on the tower, as hereinafter stated, when said rack is permitted 
a slight rotation upon its support, and a spring cushion is employed to resist 
such rotation. This feature prevents any sudden wrenching of the tower, 
which would result if the rack were immovable." The claim reads as follows: 
"The combination, in a windmill, of the tower cap, the movable rim mounted 
on the cap, and the spring interposed between lugs upon the cap and rim 
for cushioning the strain on the tower, substantially as specified." The Al* 
bee device, it is explained in the specification, is designed to overcome the 
"side draft" In windmills, "caused by the tendency of the gear wheel on 
the horizontal shaft to climb around the gear wheel on. the vertical shaft" 
The claims read in this wise: "The combination, with the bell-crank lever, 
J, connected at one end to the sails of the mill and at the other end to a 
rod reaching down towards the ground, of the lever, M, operated by said 
first-named lever and the loose pawl, P, and its actuating vane, E, whereby 
the same operation which tSrows the sails out of the wind will simultane- 
ously unlatch the pawl and leave the mill free to swing on the tower, sub- 
stantially as specified." The court below, after quoting from Garretson v. 
Clark, 111 U. S. 120. 14 Sup. Ct. 291, 28 L. Ed. 371, and aty of Elizabeth v. 
American Nicholson Pavement Co. 97 U. S. J.26, 24 L.. Ed. 1059, touching the 
burden of proof, said: "I am inclined to the opinion that the Nichols inven- 
tion of April 26, 1881, relates to an entire structure. The mills when con- 
structed under this patent being an entirety and unlike other mills, his second 
Invention would be an improvement upon the first The Albee device, it 
would seem, could only be used in connection with the Nichols mill, and was 
useful only when the mill itself was not in operation. It would seem to have 
been an advantage in selling the Nichols mill, but to what extent is not 
shown by the evidence. I think the burden of proof in such case should be 
cast upon the infringer. When he unlawfully makes use of an entire thing 
which is protected by a patent, and adds to that a device which may give 
some additional value to it, he should be able to show, and should be required 
to show, what added value the superadded device gave to the machine. I 
am of opinion, therefore, that the master erred in holding that the com- 
plainant could recover only nominal damages, and that he should have re- 
ported the net profits, namely, the sum of $5,294.49." In the brief for the 
appellees are cited, in addition to the cases mentioned above, Seabury v. Am 
Ende, 152 U. S. 561, 14 Sup. Ct 683, 38 L. Ed. 553; Crosby Steam-Gauge & 
Valve Co. V. Consolidated Safety-Valve Co., 141 U. S. 441. 12 Sup. Ct 49. 35 
L. Ed. 809; Rubber Co. v. Goodyear, 9 Wall. 788, 19 L. Ed. 566; Holmes v. 
Truman, 29 U. S. App. 572, 14 C. C. A. 517, 67 Fed. 542; Tuttle v. Qafiin, 
22 C. C. A. 138, 76 Fed. 227; Rose v. Hirsh, 36 O. C. A. 132, 94 Fed. 177; 
Morss V. Form Co. (O. G.) 39 Fed. 468. In the brief for the appellant: Tilgh- 
man v. Proctor, 125 U. S. 136, 151, 8 Sup. Ct 894, 31 L. Ed. 664; Dobson 
V. Carpet Co., 114 U. S. 439, 5 Sup. Ct 945, 29 L. Ed. 177; Blake' v. Robert- 
son, 94 U. S. 728, 28 L. Ed. 245; New York v. Ransom, 23 How. 487, 16 L. 
Ed. 515; Philp v. Nock, 17 Wall. 460, 21 L. Ed. 679; Rude v. Westcott 130 
U. S. 152, 167, 9 Sup. Ot 463, 32 L. Ed. 888; Robbins v. Watch Co.. 53 U. S. 
App. 406, 27 C. C. A. 21, 81 Fed. 957; Forbush v. Bradford, Fed. Cas. No. 
4,930; The Tremolo Patent, 23 Wall. 518, 23 L. Ed. 97; Hitchcock v. Tre- 
maine. Fed. Cas. No. 6,539; Brady v. Atlantic Works, Fed. Op- ^^o. 1,795; 
Calkins v. Bertrand (C. C.) 8 Fed. 755. 

D. B. Sherwood and Ephraim Banning, for appellant. 
Charles Wheaton, for appellee. 

Before WOODS and GROSSCUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 
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WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The general rule is clear that in an accounting of profits derived 
from the infringement of a patent the plaintiff has the burden of 
proof, and the infringer is chargeable only with the actual gains 
and advantages derived from the use of the invention. The scope 
of the rule is well defined in Oarretson v. Clark, where it is said: 

"When a patent Is for an improvement, and not for an entirely new machine 
or contrivance, the patentee must show in what particulars his improvement 
has added to the usefulness of the machine or contrivance. He must sepa- 
rate its results distinctly from those of the other parts, so that the benefits 
derived from it may be distinctly seen and appreciated. The rule on this 
head is aptly stated by Mr. Justice Blatchford in the court below. The pat- 
entee,* he says, 'must in every case give evidence tending to separate or ap- 
portion the defendant's profits and the patentee's damages between the pat- 
ented feature and the unpatented features, and such evidence must be re- 
liable and tangible, and not conjectural or speculative; or he must show, by 
equally reliable and satisfactory evidence, that the profits and damages are 
to be calculated on the whole machine, for the reason that the entire value 
of the whole machine, as a marketable article, is properly and legally at- 
tributable to the patented feature.' " 

In Dobson v. Carpet Co., where the infringement was of a design 
for carpets, it was said: 

"This court has, in a series of decisions, laid down rules as to what are to 
be regarded as 'profits to be accounted for by the defendant,' and what as 
'actual damages,' in suits for the infringement of patents; and no rule has 
been sanctioned which will aUow, in the case of a patent for a design for 
ornamental figures created in the weaving of a carpet, or imprinted on it, 
the entire profit from the manufacture and sale of the carpet, as profits or 
damages, including all the profits from the carding, spinning, dyeing, and 
weaving, thus regarding the entire profits as due to the figure or pattern, 
unless it is shown by reliable evidence that the entire profit is due to the 
figure or pattern. * * * The same principle is applicable as in patents 
for inventions. The burden is upon the plaintiff, and if he fails to give the 
necessary evidence, but resorts, instead, to inference and conjecture and 
speculation, he must fall for want of proof. • * • There is but one safe 
rule, — to require the actual damages or profits to be established by trustwor- 
thy legal proof." 

In Blake v. Robertson the patent was for combinations relating 
to a stone-breaking machine, apparently not less an entirety than 
a windmill, and it was there said: 

'•No license fee charged by the complainant is shown. The burden of proof 
rests upon him. Damages must be proved. They are not to be presumed. 
The complainant made a profit of $40 an inch on the width of the Jaws of 
the numerous machines he had sold. But inventions covered by other patents 
were embraced in those machines. It was not shown how much of the profit 
was due to those other patents, nor how much of It was manufacturer's profit. 
The complainant was therefore ent]>led only to nominal damages." 

To show an exception from the rule or a distinction by which to 
justify the decree in the present ca^e, the decision in City of Eliza- 
beth V. American Nicholson Pavement Co., 97 U. S. 126, 24 L. Ed. 
1000, is relied upon, l^e infringement in that case was of the 
Nicholson reissued patent for "a new and improved wooden pave- 
ment," of which, in discussing the question of profits^ the court, at 
page 141, 97 U. &, and page 1007, 24 L. Ed., said; 
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**The Nicholson pavement was a complete thing, consisting of a certain 
combination of elements. The defendants used it as such,— the whole of it. 
* * * Equally without foundation is the position taken hy the appellants 
that other pavements, approaching in resemblance to that of Nicholson, were 
open to the public, and that the specific difference between those pavements 
and Nicholson's was small, and that therefore the Nicholson patent was en- 
titled to only a small portion of the profit realized. Nicholson's pavement, 
as before said, was a complete combination in Itself, differing from every 
other pavement. The parts were so correlated to each other, from bottom 
to top, that it required them all, put together as he put them, to make the 
complete whole, and to produce the desired result. The foundation Impervi- 
ous to moisture, the blocks arranged in rows, the narrow strips between them 
for the purposes designated, the filling over those strips, cemented together, 
as shown by the patent, were all required. Thus combined and arranged, 
they made a new thing, like a new chemical compound. It was this thing, 
and not another, that the people wanted and required. It was this that the 
appellants used, and, by using, made their profit and prevented the appellee 
from making it It was not the case of a profit derived from the construc- 
tion of an old pavement together with a superadded profit derived from add- 
ing thereto an Improvement made by Nicholson, but of an entire profit derived 
from the construction of his pavement as an entirety." 

It is possible to see the truth of the holding in that case, bnt in 
the present case we are not able to perceive or to believe that by 
using the Nichols inventions the appellant made the entire profit 
deriveid from the manufacture and sale of windmills. The second 
patent is only for an attachment, which doubtless may be usefully 
employed, especially in power mills, but if left off or removed no 
equivalent in its place is imperative. It is not an improvement. upon 
the first invention, though it may, of course, be used in connection 
therewith. like the Albee device,* it is an independent improvement, 
which may be used upon any windmill in which there is on the tower 
an annular rack which is *^rmitted a slight rotation upon its sup- 
port." There can, therefore, be no good reason for supposing that 
the profits derived from the manufacture and sale of the mills in 
.which that device was employed were all due to its use. The fiirst 
patent is more important, in that it shows improvements upon indis- 
pensable parts of a windmill, but it does not in itself, like the Nichol- 
son invention, constitute "a complete thing," certainly not "a new 
thing, like a new chemical compound." On the contrary, windmills 
resembling in general structure and in many essential parts mechan- 
ically identical with the Nichols mills had been long in use before 
this patent was applied for. It does not profess to be for an en- 
tire device, but for improvements only, and they not general and 
comprehensive of an entire mill, but limited to "the method of mount- 
ing," of which the specified purpose is to lessen friction and secure 
a smooth and easy movement of the parts designated. The claims 
differ in minor particulars, but no one or all of the five can be re- 
garded as embodying a complete windmill, the entire profit of the 
manufacture and sale of which should, or cojild fairly, be attributed 
to the presence of the patented combinations. 

The decree below will be reversed, and the cause remanded, with 
direction to give a decree for nominal damages only, unless in the 
discretion of the court there shall be another reference for the pur- 
pose of admitting competent evidence of profits. 
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HARAOOVIC V. STANDARD OIL 00. 

(Circuit Court, N. D. Illinois. N. D. April 14, 1900.) 

No. 24,796. 

Removal of Causes— Alibnaqk of Plaintiff— SuBSBquENx Nattiralizatioh 
— Rbmakd. 

tTnder Act 1887, as amended by Act 1888 (25 Stat. 434, § 1), provid- 
ing that actions brought In the state courts, Involving more than $2,000, 
betvvreen citizens of a state and aliens, may be removed into the United 
States circuit court, a case so removed on account of the alienage of plain- 
tiff will not be remanded to the state court because the plaintiff has sub- 
sequently become a naturalized citizen of the United States. 

Jas. J. Wooley, for plaintiff. 
A. D. Eddy, for defendant. 

KOHLSAAT, District Judge. At the date of the commencement 
of this suit in the state conrt plaintiff was an alien, although he had 
declared his intention of becoming a citizen in due form of law. 
The cause was removed on the ground of alienage of plaintiff. Sub- 
sequent to the removal plaintiff has become a naturalized citizen. 
I am of the opinion that the conditions in this case are analogous to 
those wherein subsequent to removal on account of diverse citizen- 
ship the parties so change their domicile that they all become resi- 
dents of the same state. In the latter class of cases the rule has 
been laid down by the supreme court that, the jurisdiction having 
once vested on ground of diverse citizenship, it will not be subse- 
quently devested by changes occurring in this relation. Morgan's 
Heirs v. Morgan, 2 Wheat. 290, 4 L. Ed. 242; ConoUy v. Taylor, 2 
Pet. 556, 7 L. Ed. 518. The case of Houser v. Clayton, 3 Woods, 
273, Fed. Cas. No. 6,739, is a similar case to the one at bar. Whether 
or not the decision in that case in conformity with this opinion 
was obiter, 1 am of the opinion that the act of 1887 as amended 
by the act of 1888 (25 Stat. 434, § 1) sustains this analogy. The 
cases cited by plaintiff on this motion to remand are those involving 
a change in the subject-matter of the controversy, or in the parties 
themselves, and not in the status of the parties as regards citizen- 
ship. These instances I do not deem analogous to the facts of this 
case. The motion to remand is denied. * 



SHELDON et al. v. WABASH R. CO. et aL 

(Circuit Court, N. D. Illinois, N. D. July 6, 1900.) 

No. 25,465.. 

1. Carriers— Po-WER op State to Regulate Rates— Interstate TRAFFia 

A state has no power by statute to regulate rates upon traffic between 
different states. 

2. Same— Rights Created by Interstate Commerce Law. 

There is not, and has never been, any jurisdiction at common law over 
commerce between the states, and the interstate commerce act creates 
105 F.~50 
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rights and remedies not existing at common law, and which the federal 
govemment had sole power to create. 
$, Courts— JuBTSDicTiON— Action under Iktbrstatv ComfBRCE Law. 

The jurisdiction of the federal courts over causes arising under the 
Interstate commerce act is exdusive, and no action can be maintained 
thereon in a state court 
4 Same— JuRisDrcTioNAL Questions. 

The question of want of jurisdiction is always open for determination, 
even though there may be In the case prior rulings of the same or another 
judge sustaining the jurisdiction. 
& Removal op Causes— Want op Jurisdiction in State Court. 

A state court having no Jurisdiction of an action to enforce rights given 
solely by the interstate commerce law, a federal court acquires no juris- 
diction of such action by its removal 

On Demurrer for Want of Jurisdiction. 

Defrees, Brace & Ritter, for complainants. 

Shope, Mathis & Barrett and Ulbman & Hacker, for de'fendants. 

KOHLSAAT, District Judge. This is a suit commenced in the 
state court, and removed by defendants to this court, in which com- 
plainants seek a mandatory injunction compelling defendants to 
cease the enforcement of certain alleged unjust discriminations 
against complainants in the matter of rates of freight on car-load 
shipments between New York and Chicago. The sole Question pre- 
sented by counsel on the argument of the demurrers herein is that 
of the jurisdiction of the state court to entertain this proceeding. 
From the briefs and arguments of counsel I am of the opinion that 
the following propositions of law are sustained by the authorities, 
and are controlling in the decision of this question: 

1. That the statutes of Illinois relied upon in the bill are void so 
far as they attempt to regulate rates upon traffic between different 
states. 

2. That there is not now, and never has been, any jurisdiction 
at common law over commerce between the states. 

8. That the interstate commerce act creates rights and remedies 
not existing at common law, and constitutes legislation solely within 
the power of the federal government. 

4. That the jurisdiction of the federal courts over causes arising 
under the interstate commerce act is exclusive, and no action can 
be maintained in the state courts thereon. 

5. That the question of lack of jurisdiction presented here is al- 
ways open for determination, even though there may be in the case 
prior rulings of the same or another judge sustaining the jurisdiction. 

The bill will therefore be dismissed for want of jurisdiction in the 
state court to entertain it 
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PRASER V. BARRIB et aL 

(Circuit Oaurt, N. D. DlinoiB, N. D. October 10, 1900.) 

No. 25,649. 

Ck)PTRTGHT — Dramatic Compositions — Jurisdiction of Suit to Enjoin In- 

FRINOEMBNT. 

Rev. St. § 4966, as amended by Act Jan. 6, 1897 (29 Stat. 481), does not 
autborize a suit to enjoin the unauthorized performance of a copyrighted 
dramatic or musical composition to be brought in any district in which the 
defendant may be found, but merely confers the right upon the cir^'ult 
court of any such district to enforce, dissolve, or modify an injunction 
which has been issued in the original suit, which must be In the district 
of his residence. 

In Equity. On objection to jurisdiction. 

M. R. Powers, for complainant. 
Bubens, Dupuy & Fisher, for defendanta 

KOHLSAAT, District Judge. This is a bill for injunction brought 
under section 4966 of the Revised Statutes, as amended in 1897. 
Neither of the defendants resides in this district, and defendant 
Frohman enters a special appearance questioning the jurisdiction of 
the court on this ground. Complainant insists that section 4966, as 
amended, modifies the act of August 13, 1888, touching the district- 
in which defendant may be sued, and enables suit under said section 
to be brought in any district in which the defendant may be found. 
Upon a careful reading of said section, I am unable to concur in this 
construction, but am of the opinion that the amendment of 1897 
simply confers upon couftp other than those issuing the injunction 
the power to consider, enforce, and modify the same, and does not 
alter the pre-existing requirement that original jurisdiction in such 
cases vests only* in the federal court of the district in which the de- 
fendant resides. The bill is dismissed for want of jurisdiction. 



CLARK et aL ▼. NATIONAL LINSEED OIL CO, 

(Circuit Court of Appeals, Seyenth Circuit January 2, 1901.> 

No. 718. 

L CORPOBATIONS— ApPOINTMBKT OP RkCBIVER— SUIT BY MlKTORITT StOCKHOLD- 
BUS. 

That a corporation has lost or disposed of the greater part of its prop- 
erty, and permanently abandoned its business, is not alone ground for the 
appointment of a receiver for its remaining assets on application of minor- 
ity stockholders, but it must be shown in addition that its ofUcers have 
been guilty of mismanagement of its affairs, which renders a receivership 
necessary to preserve the property for its creditors and stockholders, and 
for that purpose general averments of negligence and misconduct on the 
part of the officers are not sufficient, nor is the mere belief of affiants 
that frauds have been committed. 
8. Same— SuFFiciBNCT op Showing. 

A bill filed by stockholders owning but 8 per cent, of the stock of a 
corporation, making general charges of fraud and misconduct against its 
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ofBcers, and yerlfled as to the Incriminating part of snch charges only on 
Information and belief, is insufficient, treated as an affidavit, to warrant 
the appointment of a receiver for the corporation against the wishes 
of the other stockholders, and a specidc denial of the alleged misconduct 
In the answer, which is positively verified by one having knowledge of the 
facts; and especially where the real purpose of the bill is to secure 
the appointment of a receiver who will bring suits against the officers and 
directors in the name and at the ezx)ense of the corporation, where com- 
plainants, as individuals, have a remedy by suit in their own names to 
recover for the losses they may have sustained through the frauds and 
misconduct of the officers. 

Appeal from the Circnit Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The bill is on behalf of appellants, owners of forty-six hundred shares of 
the capital stock of the appellee — ^the total issue being one hundred and 
eighty thousand shares — and all other stockholders of the appellee joining 
therein. No other stockholders have, however. Joined. Its object Is to wind 
up the company, and appoint a receiver. It avers, in substance, that upon 
the organization of the company in 1800 it became the owner of over forty 
linseed mills situated in various parts of the United States, worth five mil- 
lions of dollars, and other property to the amount of two million dollars, 
besides a valuable trade and good will; but that despite this valuable prop- 
erty, the company was not successful, and was so negligentiy and badly 
managed, by its officers, that, by the year 1898, its assets had been almost 
entirely dissipated. 
The bill, then, coming to particulars, proceeds as follows: 
'TThat in the year 1895 the said Alexander Euston, being president of the 
defendant company, entered into a speculation in the shares of stock of the 
said company wherein he undertook, together with one Edgar T. Wells and 
the London Share & Debenture Company of London, England, to enter into 
a contract for the purchase of shares of stock of the said company, and 
that in pursuance of the said contract some six thousand of the said shares 
of stock were actually purchased at a price of ^about thirty doUais per share; 
but the market price of the said stock soon began to decline and thereupon, 
after the price of said stock had so declined, said Euston, on to wit, about 
the 24th day of July, 1895, with the knowledge and consent of the said 
McCulloh and other Directors, (but as your orators are advised and believe 
without the knowledge of all- the Directors) caused the said contract to be 
assumed by the company as its own obligation, and thereupon the company, 
acting through the said Euston and the said Directors, paid to the said 
Euston about twenty thousand dollars ($20,000.) to reimburse said Euston 
for margins which had been put up by him on account of said purchase, 
and in the same way the said company pledged certain of its securities to 
secure any loss that might result from said speculative deal; and your 
orators allege upon information and belief that at the time of this trans- 
action the said Euston and the said Directors knew that the said contract 
was not an advantageous contract, and that they acted therein with the sole 
end in view of assisting the said Euston to shift upon the company the lia- 
bility and probable loss under the said contract; your orators furtiier show 
that the price of said shares so purchased did decline and that the said 
stock was finally sold out at an additional loss to the company of about 
one hundred and thirteen thousand dollars ($118,000.) which sJEiid Euston and 
said Directors afterwards, to wit, in the year 1895, caused to be paid out of 
the monies of the said company contrary to law and good morals, a trans- 
action entirely foreign to the business of the company, and one which, as 
your orators charge, rendered the said Euston and the said Directors per- 
sonally liable to the said company and its stockholders for the full sum sb 
paid out of the company's funds. And your orators aver that sudi of the 
then Directors of the company as took no part in the said transactions, 
whose names your orators are unable to specify, did subsequentiy folly ratify 
and acquiesce in the said transactionsi and that for several years past the 
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saJd transactions haye been folly known, ratified and acquiesced in by all 
of those who then constituted the Board of Directors. 

"And your orators aver that the foregoing transactions were carried on 
secretly and entirely without the knowledge or consent of your orators, and 
have only lately come to the hearing or knowledge of any of them, to-wit, 
on or about the month of October, l&d&, nor could your orators by the exer- 
cise of reasonable diligence on their part have gained earlier knowledge 
thereof." 

"And your orators show that In the spring and summer of 1898, and prior 
to August, 1898, the said Euston, acting with the knowledge and consent of 
a majority of the directors, and in the name of the company, but without 
the knowledge or consent of any of your orators, entered heavily Into specu- 
lation in flaxseed on the Board of Trade in Chicago and at other places, 
buying hundreds of thousands of bushels of flaxseed In excess of the then 
present or possible future needs of the Company in the pursuance of its 
legitimate business, borrowing sums amounting to hundreds of thousands of 
dollars to carry on such speculation and executing the company's notes there- 
for, the exact amounts not being to your orators known; which said sums 
of money were deposited as margins in the purchase of flaxseed for future 
delivery at various times. 

"Your orators state upon information and belief that said Euston sought 
by the purchase, upon margins, of these vast amounts of flaxseed with the 
money so as aforesaid borrowed, on the company's credit, to control the 
market by creating what is termed a 'comer* in flaxseed; and your orators 
aver that the said transactions in the flaxseed market, so carried on by said 
Euston with the funds of said company did cause a large temporary advance 
in the price of flaxseed but that owing to the inability of said Euston to 
any longer borrow money on the company's credit, he failed to bring about 
such a 'corner' or to uphold said advanced market prices, but the same 
rapidly declined from natural causes; in order to meet maturing obligations 
the company was then obliged to sell at a sacrifice the fiaxseed which it 
had purchased at high prices caused by such purchases in said attempt to 
'corner' the market; and that the net result was a loss to the company in 
said transactions of about five hundred thousand dollars, the exact amount 
not being known to your orators. 

"Your orators aver that such use of the company's funds by said Euston 
and said directors was unauthorized and Illegal and that the appropriation 
by them of the company's funds to pay losses incurred in such illegal specu- 
lations was contrary to law and good morals, and thereby said Euston and 
said directors became liable to repay the amount of such losses to the com- 
pany, for the benefit of your orators and the other stockholders of said com- 
pany. 

"Your orators further show, on information and belief, that other losses 
of large amounts were Incurred and paid out of the company's funds by 
said Euston and said directors in other previous speculations, similar to those 
specifically referred to as aforesaid, whereby other large sums of money of 
said company were lost, the amounts of which losses and the exact dates at 
which they were Incurred your orators are unable to state." 

"Your orators further show that by reason of the matters above set forth 
and by reason of various other negligence and mismanagement of the offi- 
cers and directors, the said corporation ceased in the year 1891 to make any 
profits or declare any dividends, and as a matter of fact, no dividends have 
been declared by said company since the year 1891, except a certain false 
and fictitious dividend declared in the year 1895 as hereinafter set forth. 
That is to say, that during the year 1895 said Euston and the directors, 
fearing that the stockholders of said company would become dissatisfied by 
reason of the failure to declare dividends, secretly caused a resolution to be 
adopted by all the directors of said corporation, as follows, on to-wit the 
21st day of August, 1895: 'Whereas the properties owned by this company 
have largely increased in value since they were purchased by reason of valu- 
ble and permanent Improvements, and the natural and reasonable Increase 
in value of the real estate during the past eight, years, therefore be it re- 
solved that the amount of plant account be increased to eight^^n milHou 



Digitized by 



Google 



790 105 FEDERAL REPORTER. 

dollars ($18,000,000) Including the permanent improyements made to this date/ 
and thereupon caused the following entry to be made upon the auditor's 
Journal of said company, viz: 

" 'Plant account Dr. to Earnings, for amount of valuation of the proper- 
ties of the Company, representing increased value on the original basis, cov- 
ering a period of eight years, since 1887, as per resolution of the Boaril of 
Directors, adopted August 27, 1895, $1,122,359.28.* 

"And thereupon said Directors caused a dividend of one per cent, to-wit 
of one dollar on each share of $100.00 to be declared and paid to the stock- 
holders of said company; but your orators show as a matter of fact said 
resolution and the recitals thereof were wholly false, and that said plants 
and properties had not increased in value, but on the contrary, since the 
year 1890 and up to and including the year 1895, said plants and properties 
had enormously decreased in value, and large numbers of said plants and 
properties had been allowed to fall into disuse and had become dismantled 
and wasted and practically worthless to said company, so that as a matter 
of fact said Plant and Property Account should have been diminished by many 
millions of dollars at the time when it was fictitiously increased as above 
set forth and that the said dividend of one per cent was not paid out of 
any profits of the said corporation but was in fact paid out of the capital, 
thereby seriously crippling the resources of the company and impairing the 
practical operation of its business. 

"And your orators aver that the above mentioned facts were entirely un- 
known to your orators at the time said action was taken, and have only 
lately come to the ears of your orators, or any of them, to-wit, on or about 
the month of October, 1898, nor could your orators, by the exercise of rea- 
sonable diligence on their part have gained earlier knowledge thereof." 

It is further averred that in September, 1898, the affairs of the company 
being then in a desperate condition, the majority .of the stockholders, at 
the inducement of the directors of the company, deposited their stock with 
the Central Trust Company df New York, in a trust for a certain reorgan- 
ization committee; that this stock was deposited under an agreement by the 
terms of which the committee was to formulate a plan for a reorganization, 
submitting the same to the stockholders for their approval; that no plan 
has ever been formulated by the committee or submitted to the stockholders; 
but that instead thereof the committee permitted the directors, in December, 
1898, to sell and transfer practically all the assets of the company to a new 
corporation called the American Linseed Company for an inadequate consider- 
ation; that the Central Trust' Company refuses to return the said stock to 
its owners, and that this action on the part of the Central Trust Company 
was taken by collusion with Euston and the directors for the purpose of 
preventing any proceedings by the stockholders, on account of any of their 
acts of misconduct. 

It is further averred that since the said transfer the appellee has per- 
manently ceased to carry on its business, and its directors have permanently 
ceased to hold meetings, but that other moneys are still left in the hands 
of Thomas G. McCulloh,. one of the directors of the company, and one of 
the parties who participated in the management of the company, and the 
various acts of misconduct; that the directors have refused to prosecute the 
company's claims against Euston and themselves for their personal liability 
on account of the acts of misconduct, and a receiver is asked to take posses- 
sion of the assets of the company, including this claim against the directors, 
and to administer the same, proceeding to wind up the affairs of the com- 
pany, and distribute its assets among those entitled thereto. 

The bill is sworn to by each of the appellants, the jiu-at in each case 
reading substantially as follows: "That he" (the affiant) "has read the Bill 
of Complaint and knows the contents thereof, and that the allegations therein 
made are true, except as to such allegations as are therein said to be upon 
information and belief, and that as to such allegations he believes them to 
be true." 

The answer, in effect, denies that the directors, at any time, acted in bad 
faith, or in excess of their powers, or used their control over the property- 



Digitized by 



Google 



CLARK V. NATIONAL LINSEED OIL CO. 791 

for any Improper purpose, or for the furtherance or carrying on of any secret 
or speculative transactions in oil or flaxseed, or in stocks or bonds, either 
on the Board of Trade in the City of Chicago or elsewhere. It Is denied 
that the directors ever made secret speculative contracts for the purchase or 
intended purchase, or sale of flaxseed with the funds of the company, or that 
any speculative deals whatever in flaxseed were made. It is denied that, 
by reason of any of the acts set out In the bill, the ai^>ellee lost any sum 
of money or failed to make any profits, or declare any dividends, except in 
the ordinary and legitimate conduct of the business, or that the said appellee 
was ever engaged directly or indirectly, or that any of its funds or credit 
have ever been used, In any attempt to comer flaxseed, on the Board of 
Trade in the City of Chicago or elsewhere. 

Respecting the alleged loss in the year 18d8 on flaxseed, the answer states 
that the appeU.ee bought upwards of two million bushels of said seed for 
future delivery as its manufacturing necessities required; that such amount 
was much less than these manufacturing necessities; and that, owing to 
causes set forth in detail, none of which were fraudulent or negligent, or in 
the nature of speculation, or unfair toward the company, the appellee was 
unable to take the flaxseed, and pay for the same as agreed upon, and that, 
by reason thereof, lost about twenty cents per bushel on the two million 
bushels of flaxseed. 

Respecting the dividend of one per cent, declared in 1895, the answer avers 
that the said dividend was paid out of the surplus over and above its capital 
stock, after the charging off of certain purchases, and that such dividend 
was ratified by every stockholder of the appellee by accepting the same, no 
stockholder having ever offered to return the sum. 

Respecting the purchase of the stock on account of the contract made In 
the name of Euston with the London Share & Debenture Company, it is 
averred in the answer that said purchase was made by resolution July 24th, 
1895, and that all the stockholders since that time have had opportunity to 
ascertain, by inspection of the record books, the fact of said purchase; that 
the purchase was in good faith for the sole and only purpose of aiding the 
appellee In borrowing money on ten year unsecured bonds, so that it might 
retire its short time paper, thus greatly ben^ting the appellee, and that the 
directors, in good faith, believed, and were advised that they had the legal 
right to make such contract; it is denied that such contract was brought 
about by false representation of Euston, or any one else, or that the stock 
so purchased diminished in value, on account of any fraudulent or unlawful 
act by said Euston; but, it is averred, that no circumstance was known at 
the time which indicated that said contract would cause a loss to anybody. 

The answer in detail states the business causes leading to the failure, and 
the litigation ensuing, as well as the steps taken to reorganize, and the sale 
to the new company. 

The answer is sworn to by Thomas G. McCuIloh, vice-president of the ap- 
pellee. The Jurat reads that the affiant "knows the contents thereof and 
that the same is true in substance and in fact." 

The report of a certain committee, unsworn to, is submitted with the bill, 
and the report of another committee, also unsworn to, together with affi- 
davits in support of the answer, are submitted with the answer. 

Upon the bill and answer and affidavits filed, as thus substantially stated, 
the motion for a receiver was originally denied. Thereupon a motion was 
made to set aside the order of denial, and this motion was overruled, and 
the bill dismissed. 

It was stated at bar, upon the hearing, that no error to the order, on ac- 
count of the dismissal of the bill, would be insisted upon. 

The contention of the appellants, on the motion for the appointment of a 
receiver, was based upon the two following propositions, as stated by their 
counsel: 

I. — "The National Linseed Oil Company has sold all its tangible property 
and permanenUy abandoned the business for which it was Incorporated. Its 
remaining assets therefore constitute a trust fund to be distributed among 
the stockholders and creditors. But the officers and directors now in con- 
trol are not proper persons to perform that office by reason of various acts 
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of mlscondnct, past and present, and consequently the conrt shonld undertake 
the office by. appointing a receiver. 

II. "The Central Trust Company unlawfully holds a majority of the stock 
of the National Linseed Oil Company. The entire control of the Company 
Is thus in the hands of those who have no right to that control. The right- 
ful owners of the stock have no practical remedy against the Central Trust 
Company. The only means of effectively and immediately getting the control 
of the Company out of the hands of those not entitled thereto jand into some 
lawful hands, is to have the court itself take possession, on the petition of 
these stockholders, who represent in this suit the whole body of the stock- 
holders." 

Martin T. Baldwin, for appellants. 
H. S. Stone, for appellee. 

Before WOODS and GROSSCDP, CSrcuit Judges, and SEAMAN, 
District Judge. 

After the foregoing statement of the case, GROSSOUP, CSrciIit 
Judge, delivered the opinion of the court, as follows: 

The proceedings below were irregular, and possibly present, no 
question for review. At most we can consider the appeal as upon 
a final hearing below upon bill, answer arid affidavits; this is, prop- 
erly, the effect of the waiver of the technical error embraced in the 
dismissal. 

The effect of appointing a receiver over a corporation is to take 
the property out of the control of its officers, to whom it has been 
entrusted by its stockholders. Courts proceed with extreme cau- 
tion in the exercise of so summary a power; and this is true, not 
only in cases where the jurisdiction of the court is invoked upon 
general equity powers, but, also, where such powers have been ex- 
tended by legislation with reference to the winding up of a corpora- 
tion. Cessation of business, alone, does not make a fit case for 
the appointment of a receiver of the remaining assets of the com- 
pany; it must be shown, in addition, that the officers have been 
guilty of mismanagement of its affairs, or that there exists some 
need to preserve the property, through a receivership, for the benefit 
of the creditors and stockholders. High, Rec. (3d Ed.) 292. 

Applying these rules to the first proposition upon which the mo- 
tion for a receivership is pressed — that the appellee has abandoned 
its business — ^it will be seen that the order of the court below is jus- 
tified. The loss of the company's property, and its failure to con- 
tinue doing business, independently of any causal mismanagement 
by its officers, is not ground sufficient for the appointment of a 
receiver; nor will a general averment of negligence and bad man- 
agement on the part of its officers make good such insufficiency; 
nor wiU the mere belief of affiants that great frauds have been com- 
mitted be sufficient, when it is not clearly shown in what the frauds 
consist. 

Coming, then, to the averment of specific misdeeds, 'we greatly 
doubt if the hearing is not to be treated as upon bill and answer alone, 
in which event, the answer constituting a complete denial, there is no 
ground left for the appointment of a receiver. But, in our opinion, 
tii^ same result follows, if we treat the bill as the affidavit of the 
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five appellants, and the answer as a contra affidavit upon the part 
of but one affiant The question is not whether five have sworn 
against one, but whether the affidavit of the five, upon the points in 
dispute, is so convincing, that the court below ought to have been 
persuaded of its truthfulness. 

Paragraph Vm. of the bill, in substance, charges that Euston 
entered into a contract with the London Share & Debenture Com- 
pany for the purchase of six thousand shares of its stock at about 
thirty dollars per share; that the market price of such stock soon 
began to decline; and that, after such decline, Euston, with the 
consent of some of the directors, caused the contract to be assumed 
by the appellee as its own obligation, reimbursing Euston for the 
margins put up by him on account of the purchase; and resulting, 
in the end, in a loss to the appellee of one hundred and thirteen 
thousand dollars. The answer admits these facts, but avers, in sub- 
stance, that the purchase was made originally, by direction of the 
directors, in the name of Euston, but for the benefit of the appellee, 
so as to secure the retirement of certain short time paper. On this 
state of the proof no misconduct is, with anything like certainty, 
shown. It is true that the transaction is denominated a speculation, 
but the court does not accept names; it must look to facts, as to such 
averment. It is true, also, that the bill avers that the contract was 
not an advantageous one, and that Euston, and those joining him, 
acted therein with the sole end in view of assisting Euston to shift 
upon the company the liability and the loss the purchase had entailed; 
but the averment is not made upon the knowledge of the affiants, 
but only upon their information and belief. 

Paragraj^ X, in substance, charges that Euston, with the knowl- 
edge and consent of a majority of the directors, bought, upon the 
Board of Trade, many thousand bushels of flaxseed, in excess of the 
then needs of the appellee, borrowing therefor, to margin said pur- 
chases, sums amounting to many thousands of dollars. The answer 
avers that the purchase was upwards of two millions of bushels; that 
it was much less than appellee's then manufacturing requirement; 
and that, owing to intervening financial difficulties, alone, the appel-, 
lee was unable to take the flaxseed, whereby the loss occurred. No 
effort is made, on the part of the bill, to show the appellee's manu- 
facturing need, in the way of flaxseed supply; nor, indeed, any of 
the particulars of the transaction, presumably accessible, through 
the books of the company. Such general averment, respecting a 
business transaction that should be put in evidence in detail, if at 
all, as fltlso the general averment that the deal was in the nature of 
a speculation, are, to say the least, unsatisfactory. As a general 
charge in a 'pleading they are probably sufficient, for there the re* 
quirement is the ultimate fact; but as parts of an affidavit they vio- 
late the requirement that, in the matter of evidence, the court must 
have, not the ultimate, but the primary facts. The additional aver- 
ment that Euston's motive was to comer the market, to his own 
personal advantage, is only upon information and belief. 

The contention respecting the improper declaration of a dividend 
is left, as to the primary facts, equally obscure; except that, whether 
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the dividend was proper or improper, the appellantB have shared in 
its fruit, and are offering to make no return. 

These strictures upon the bill, as an affidavit, would be cogent, 
had all the stockholders, or a large proportion of them joined the 
appellants in their attack upon the president and directors; but 
they are still more cogent, when it is borne in mind that ninety-seven 
per cent, of the stockholders refuse such an alliance. Is it not 
probable that the ninety-seven knew, as well as the three, the details 
of these transactions? Is it probable that they would acquiesce in 
the misconduct alleged — ^misconduct so harmful to their interests? 
Under circumstances like these, there should be the clearest and 
most convincing presentation, in the affidavit, of the facts — each ma- 
terial one within the personal knowledge of the witness — to justify 
the court in disregarding the judgment of the ninety-seven, in an ef- 
fort to meet the wishes of the three. 

The purpose underlying the bill is plain. It is to get control, 
through a receivership, of the appellee's alleged right of action 
against the directors, so that such suit can be prosecuted in the name 
of the appellee, and at its expense. It is admitted that the appel- 
lants, as individual stockholders, have already a remedy against the 
directors for whatever loss they have suffered through the supposed 
frauds and misconduct; but the court is asked, preliminary to such 
suit, and as a preparation for it, to transfer the control of the cor- 
poration from the accused to the accuser, together with the corpora- 
tion's cash assets available for the sinews of war. The court is, in 
effect, asked to prejudge the contest, and upon the bill as an affida- 
vit, to give to the appellants the substantial fruits of victory, be- 
fore the real contest has begun. We are not satisfied that there is 
a sufficient showing for so important an order. 

The order of the court below will be affirmed. 



CLEVELAND TEL. CO. v. STONE et al. 

(Circuit Court, N. D. Illinois, N. D. October 10, 1000.) 

No. 25,665. 

1. Exchanges — Right of Property in Quotations — Protection by Injunc- 
tion. 

Tliere exists in the board of trade of the city of Chicago a right of 
property in the quotations made upon the transactions of its exchange an- 
til the same are made over to the public, and It Is within the powers of 
the board to convey such right by contract to a third person who Is enti- 
tled to protection In the enjoyment of the same before publication by In- 
junction against the unauthorized publishing or distributing of such quo- 
tations by others. 

{L Parties in Equity— Nonjoinder op Formal Parties— Federal Courts. 
A federal court will not require the Joinder of one who Is a proper, 
but not an indispensable, party, when such Joinder would defeat its Juris- 
diction. 

In Equity. On motion for preliminary injunction and on demur- 
rer to bill. 
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Henry S. Bobbins, for complainant. 

Kerr & Fallen and Bulkley, Gray & More, for defendants. 

KOHLSAAT, District Judge. This is a suit brought by complain- 
ant, a corporation of West Virginia, for the purpose of obtaining 
both a temporary and permanent injunction against defendants, pro- 
hibiting the latter from obtaining, receiving, selling, or distributing 
quotations of the Chicago Board of Trade; the complainant claim- 
ing right thereto by virtue of its contract with the said board of 
trade set forth in the bill. The cause now coming on to be heard 
before me on application for a preliminary injunction upon bill 
and affidavits and arguments of counsel, and also upon demurrer 
to the bill, and the same having been duly considered, I am of the 
opinion : 

1. That there exists in the board of trade of the city of Chicago 
a right of property in the quotations made upon the transactions 
of its exchange until the same are made over to the public. 

2. That there is no such dedication to public use shown herein 
as will serve to defeat or terminate such property right in the 
party entitled thereto. , 

3. That it was within the powers of said board of trade to con- 
vey to complainant the property right in said quotations in the 
manner set out in its contract with complainant, and that com- 
plainant acquired good title to the same by said contract as against 
these defendants. 

4. That defendants have appropriated and used, and are appro- 
priating and using, said quotations before publication thereof, 
wrongfully, and contrary to law, and in violation of complainant's 
rights. 

I deem this latter finding satisfactorily established by the proofs 
submitted by complainant, corroborated by the shuffling evasiveness 
of the affidavits presented by defendants. There is indubitable 
proof that defendants have entered into a scheme to defraud some 
one out of a valuable property right. While the board of trade 
of Chicago has an interest in tbe subject-matter of this suit, and 
would be a proper party, yet, following the trend of precedent in 
the federal courts based upon equity rule 47, the court will not re- 
quire the board of trade to be joined as complainant herein, as such 
joinder would oust the jurisdiction of this court, and the rights of 
the parties now before it can be fully determined in this proceeding 
without prejudice to the rights of said board. Granting that the 
right to these quotations is a property right', then it cannot be de- 
nied that complainant is greatly damaged by the broadcast scatter- 
ing of these quotations by purloiners, who, by reason of having to 
pay nothing for these quotations so stealthily obtained by them, 
can obviously render complainant's right of property, acquired by 
the payment of two dollars per subscriber to the board of trade, 
valueless. I am' therefore of the opinion that a temporary injunc- 
tion should issue as prayed, and complainant's counsel may prepare 
an order accordingly. The demurrer to the bill is overruled. 
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WENGEB et aL T. GHI0A.60 ft B. R. CO. 

(Circuit Court, N. D. lUlnols. N. D. July e, 1900.) 

No. 24.182. 

1 RAn.ROADS—REORGAinzATiow— Liability for Claims against Old Company. 
The holder of an unliquidated claim against a railroad company will be 
held barred by laches from the right to charge a reorganized coippany suc- 
ceeding to the property with liability thereon, on the ground that it issued 
bonds and stocli to stockholders of the old company, where, with ample 
opportunity, he neglected to assert such claim against the new company 
until after the transaction had been completed and the bonds and stock 
delivered. 

H Same— Burr to Charge New Compaity— Parties. 

A suit cannot be maintained against a "reorganized railroad company 
to charge it with liability for a claim against the old company on the 
ground that It Issued bonds and stock to stockholders of the old company 
without joining such stockholders. 

In Equity. On demarrer to bill. 

John C. McShane, for complainants. 
Johnson, Stirlen ^ King, for defendant. 

KOHLSAAT, District Jadge. This matter comes on before me 
to be heard upon demurrer to the bill of complaint, which bill allegesy 
in substance, that Wenger was, on the 10th day of June, 1888, in- 
jured while riding as a passenger on a train of the Chicago & At- 
lantic Railway Company; that on April 29, 1889, he filed his decla- 
ration against said company in the superior court of this county; 
that on May 7, 1889, said company entered its appearance in said 
suit, and filed its plea to said declaration; that prior to the said 
injury to Wenger certain mortgages on the property of said com- 
pany were in existence; that foreclosure proceedings had been com- 
menced prior to the institution of said suit by Wenger, in which 
foreclosure proceedings decrees had been entered on Jannary 29, 
1888, January 29, 1889, and February 20, 1889, ordering the sale of 
said property in satisfaction of said mortgageEi; that under and by 
virtue of said decrees public sale by the master, appointed com- 
missioner for such purpose, of said property, was made on August 
12, 1890, which sale was duly confirmed; that the persons pur- 
chasing at said sale were trustees under a reorganization agreement, 
and represented certain of the owners of said mortgage indebted- 
ness and of the capital stock of said Chicago & Atlantic Railroad 
Company; that in and by said reorganization agreement the said 
purchasers of said property should convey the property so purchased 
to a new railroad corporation, to be organized pursuant to law; 
that certain of the capital stock and bonds of such new corporation 
should be used in paying certain creditors of said Chicago & Atlan- 
tic Railway Company, and should be exchanged for certain debts 
and stock of said latter company; that in pursuance of said re- 
organization agreement the defendant corporation, Chicago & Erie 
Railroad Company, was duly organized, and certain of its bonds and 
stock exchanged for certain of the debts and stock of said Chicago 
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6 Atlantic Railway (Company; that no provision was made in said 
reorganization agreement, or in the distnbution of said stock and 
bonds of defendant company, for the payment of the claim of Wen- 
ger on account of his said injury; that subsequently, and on Octo- 
ber 4, 1893, the aforesaid suit of said Wenger came on for trial, 
and resulted in a verdict and judgment in favor of said Wenger 
for f 25,000; that subsequently the other complainant, by assign- 
ment duly made, acquired an interest in said judgment; and that 
by reason of the premises complainants are entitled to have their 
said judgment paid by defendant corporation. The theory upon 
which complainants proceed is that defendant corporation took the 
property of the Chicago & Atlantic Railway Company subject to 
all claims against the latter company of every kind, nature, and 
description; that the sales under foreclosure decrees aoove set forth 
were simply formal, and are no protection to the purchasers; that 
defendant knew, or was bound to know, of complainants' claim, and 
to make provision for the payment of the same, when taking over 
the property aforesaid. It does not appear from the bill that any 
attempt whatever was made to make defendant a party to said 
damage suit, or to inform any officer of defendant of the pendency 
of said suit. In fact, it appears from the bill and exhibits that 
the Chicago & Atlantic Railway Company was practically out of 
existence at the time the judgment in question was recovered by 
Wenger. It at most had but a technical existence. It does not 
appear that any steps were taken to present Wenger's claun in any 
manner, either to the reorganization •committee or to the new cor- 
poration. The bill herein was not filed until June 3, 1896. At this 
time the reorganization in question had long been completed, and 
the securities of defendant corporation distributed in accordance 
with the terms thereof, so far as the bill discloses. Certainly, un- 
der the conditions thus shown, it would require the presentation 
of very strong excuses to avoid the fact of laches appearing on the 
face of the bill. Under the authority of Railroad Co. v. Howard, 

7 Wall. 392, 19 L. Ed. 117, complainants possibly might have in- 
tervened pending the carrying out of the reorganization scheme, and 
obtained relief; but, even in that case it was only the property 
which was to be received by the stockholders of the old company 
which was declared subject to the rights of a general creditor, and 
that property was sequestered before it had been distributed. Un- 
der the theory of that case the old stockholders who received the 
stock and bonds of the new company in exchange for their stock 
in the old are the ones interested. These stockholders are not 
made parties here. Without, therefore, determining whether or 
not the claim for personal injuries sued on by Wenger was, at the 
date of the consummation of tLe reorganization scheme, such a claim 
as would constitute an equitable lien against the property of the 
Chicago & Atlantic Railway Company, the demurrers herein will 
be sustained — ^First, on the ground of laches; and second, for want 
of proper parties. The bill is dismissed for want of equity. 
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tition of the timber lands. These agreements were not satisfactory 
to some of the heirs (Marie De Roux being one), who were living 
abroad; and were represented in this country by attorneys in fact 
with limited powers. Accordingly, in December, 1856, a bill was 
filed by the dissatisfied heirs in the supreme court of Pennsylvania 
to set aside the two agreements, and this was done by a decree en- 
tered in the following July. The decree also directed an account to 
be taken of the rents, issues, and profits that had been received by 
the conmiissioners, and by those of the parties defendant that had 
gone into possession of the timber lands under the deed of partition. 
No account was taken, however, for a reason that appears upon the 
face of the papers that were executed a few months afterwards. 
During this interval, from July to December, the existing disputes 
were amicably adjusted, the commissioners and those of the heirs 
that had gone into possession of the timber land were released from 
liability to account, and Marie De Roux and Stephanie De Lentilhac, 
two of the heirs, agreed to buy the interest of all the other tenants 
in common of the timber lands for $23,111.13. I say that all this 
was agreed upon, because it was actually done on December 26th. 
Up to this point there is not a spark of evidence that Mr. Cuyler was 
Madame De Roux's attorney in the settlement of these difficulties 
among the heirs. On the contrary, the proceedings to set aside the 
agreements were adverse, so far as he was concerned. He was him- 
self a defendant, and counsel of record for all the other defendants 
except one, and Madame De Roux was represented by M. R. Thayer 
as her attorney. Neither is there the slightest evidence that Mr. 
Cuyler was her attorney in the matter of the purchase and sale of 
the timber lands. There is nothing whatever to overcome the prima 
facies of the transaction, which presents him simply as the owner of 
an undivided interest, agreeing to sell to two of the other owners 
for a price mutually agreed upon, and bearing no confidential rela- 
tion to the purchasers. At that time he was attorney for Madame 
De Roux and the other heirs in* a separate and distinct piece of 
business, namely, the defense of their title to the coal lands against 
the attack of the city of Philadelphia, but this business had no rela- 
tion to the settlement of the dispute among the heirs themselves. 
He was therefore acting merely as an owner of property engaged in 
the sale of it upon his own account, and was under no obligation, 
moral or legal, to look after the advantage or interest of the pur- 
chasers. He had. a right to sell to the two heirs that were disposed 
to buy, and, so far as the evidence discloses, he was under no pro- 
fessional engagement to take charge of their interest in the trans- 
action. . 

As far as appears upon the face of the papers, no money was paid 
by the grantees, but a mortgage for the whole of the purchase mon« 
ey named in the deed was given by Madame De Roux and Madame 
De Lentilhac, joined by their husbands; and the mortgage was so 
drawn as to cover not only the timber lands, but also the interest of 
the mortgagors in the coal lands. This is the precise point of the 
complainants' attack, — ^the inclusion of the coal lands in the mort- 
gage. The circumstance is said to be so unusual as to arouse and 
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justify suspicion of unfair dealing on the part of the mortgagees,— 
especially on the part of Mr. Cuyler, — and to be of itself sufficient 
to cast discredit upon the transaction. I am wholly unable to take 
this view of the matter. No doubt, a purchase-money mortgage or- 
dinarily includes no other property than the land just bought by the 
mortgagor; but this is because part of the purchase money is usually 
paid in cash, and the land is considered sufficient security for the 
rest. It is evident that neither reason existed here. No money was 
paid, and the lands were apparently an insufficient security, because 
they were mainly timber lands, and their value consisted largely in 
the growing trees. It appears from an affidavit made six years later 
by the husband of Madame De Lehtilhac that, out of more than 4,000 
acres embraced in the nine tracts of so-called farm lands, only 546 
acres were improved and cultivated in 1863, so that in 1857 more 
tikian seven-eighths of the surface of these tracts was covered with 
timber. Manifestly, to take a mortgage for the whole consideration 
merely upon the timber land conveyed, leaving the purchaser at lib- 
erty to strip the land of its valuable covering, — ^to say nothing of 
danger from forest fires, — would have been a most imprudent step; 
and it is not at all surprising, therefore, that the security taken by 
the mortgagees should have included other property than the lands 
conveyed. Moreover, even if this sufficient explanation did not exist, 
not only is therd no evidence that the coal lands were fraudulently 
inserted in the mortgage, but Madame De Boux, who was then in 
this country, executed the instrument in person, and not by attorney, 
and acknowledged before an alderman of the city of Philadelphia 
that the contents of the mortgage were fully make known to her be- 
fore signing. In the face of this acknowledgment, which is not con* 
tradicted by a syllable of testimony, it is impossible to draw the con- 
clusion that the complainants urge the court to draw. In Pennsyl- 
vania the certificate by a magistrate of the acknowledgment of a 
deed is a judicial act, and, in the absence of fraud or duress, is con- 
clusive. Heeter v. Glasgow, 79 Pa. St. 79; Carr v. Coke Co., 170 
Pa. St. 70, 32 Atl. 656. Fraud is never to be presumed, but must 
always be proved by the party alleging it, and this burden the com- 
plainants have certainly not been able to bear. Even if the inclu- 
sion of the coal lands tended to support the complainants' averment 
of fraud, it would unquestionably be insufficient of itself; for the 
bill calls for an answer under oath, the answer responsively denies 
the allegations of fraud, and the requisite quantity of proof to over- 
come the denial is not forthcoming. Vigel v. Hopp, 104 U. S. 441, 
26 L. Ed. 765; Development Co. v. Silva, 125 U. S. 247, 8 Sup. Ct. 
881, 31 L. Ed. 678. 

If, as seems perfectly clear to my mind, Mr. Cuyler was not the 
attorney of Madame De Roux in the purchase of the timber lands, 
and did not fraudulently conceal from her the fact that the coal 
lands were included in the mortgage, the complainants' case breaks 
down wholly at this point. The mortgage was valid, and there was 
nothing to forbid the mortgagees from proceeding upon it at law 
after it became due, and enforcing collection by appropriate process. 
This was done in the year 1863, and Mr. Cuyler bought the coal 

105 F.--51 
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property finally in June of 1864 for himself and several other per- 
sons; the deed being recorded in November of the same year. It 
may be noted, in passing, that daring the proceedings upon tiie mort- 
gage, which lasted nearly 18 months, and were contested upon va- 
rious grounds, there was no suggestion that the mortgage included 
lands that were not intended to be embraced thereby. It is true 
that Madame De Boux had gone back to France two or three years 
before the suit was brought, and that she was not personally served; 
but Madame De Lentilhac was served personally, and her interests 
were identical with those of Madame De Roux. But, although she 
made a vigorous effort to prevent a sale, attacking the proceedings 
on several grounds, it was never suggested that the inclusion of the 
coal lands was due to fraud. 

It is argued, however, that as Madame Ce Boux was a married 
woman in December, 1857, the law of Pennsylvania disabled her 
from making the mortgage in question. To this argument it ia 
enough to reply that the decided cases do not support the position. 
Jamison v. Jamison, 3 Whart. 471; Black v. Gal way, 24 Pa. St. 18; 
Haffey v. Carey, 73 Pa. St. 431; Kuhn v. OgUvie, 178 Pa. St. 303, 
35 Atl. ^57; Siebert v. Bank, 186 Pa, St. 233, 40 Atl. 472. 

Other defenses are set up to the bill, such as the statute of limi- 
tations; the fact that Madame De Boux in 1859 covenanted to con- 
vey her interest in the coal lands to two persons, nftt parties to the 
bill; and the further fact that in 1863 this interest was levied upon 
under a judgment recovered against her husband and herself, and 
was sold to one John B. Solms, the sheriff's deed bearing date the 
13th of March. In the recovery of this judgment, Mr. Cuyler was 
attorney for the plaintiff, thus showing plainly that he did not rep- 
resent Madame De Boux generally, but only by particular employ- 
ment. I shall not extend this opinion by considering these defenses, 
but there is a final defense about which a few words must be said. 
In 1861, after the mortgage had been executed, Madame Vidal, who 
was also one of the heirs, died in France, and, by an instrument in 
writing purporting to be her last will, devised a certain interest in 
these coal lands to Madame De Boux. It is evident that this in- 
terest could not have been included in the mortgage, which was 
executed several years before the death of Madame Vidal, and com- 
plainants therefore set up a right to recover on behalf of this in- 
terest, even if their attack upon the validitjp of the mortgage should 
fail. There are, however, two answers to this claim: In the first 
place, the paper produced, which is said to be a copy of Madame 
Vidal's will, has never been probated as a foreign will in accordance 
with the law of the state of Pennsylvania, and cannot, therefore, 
avail the complainants in- the present proceeding. In the second 
place, even if the will had been probated in Pennsylvania, I think it 
is clear that whatever title may ha^e passed in 1861 to Madame De 
Boux under this devise was levied upon and sold in 1868 for non- 
payment of taxes. In June of that year the treasurer of Schuylkill 
county sold these tracts of coal land to William F. Donaldson, and 
in March, 1871, after the time for redemption had gone by, Donald- 
son conveyed the land to Mr. Cuyler and certain other persons. 
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There is no evidence of any kind to impeach the regularity, fairness, 
or validity of this sale, or to show that any person concerned therein 
or profiting thereby was in any respect acting fraudulently or in bad 
faith. The lands being unseated, the effect of this sale was to devest 
the title of the real owner. "The land, by whatever name assessed 
and sold, was debtor for the taxes imposed, and a sale in satisfac- 
tion of the assessment conveys a good title to the purchaser." Miller 
V. Hale, 26 Pa. St. 432. See, also, lightner v. Mooney, 10 Watts, 407; 
Russel V. Werntz, 24 Pa. St. 338; Woodside v. Wilson, 32 Pa. St. 
52; Everhart v. Nesbitt, 182 Pa, St. 513, 38 Atl. 525. 

Further discussion seems to be unnecessary. The bill must be 
dismissed at the costs of the complainants. 
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STONE V. PRYSB et al. TRIMBLE et al. v. HAZARD 

POWDER CO. et al. WHEELER v. SAME. 

(Circuit Court of Appeals, Sixth Circuit December 4, 1900.) 

No. 8ia 

1 Attorney and Client— Lten of Attorney. 

Under Ky. St. § 107, which gives attorneys a lien on any Judgment re- 
covered by them "for the amount of any fee which may have been agreed 
upon by the parties," attorneys employed to establish a claim and a 
mechanic's lien therefor, under an agreement that if they succeeded they 
should receive a stipulated fee, which was reasonable in amount in view 
of the sum involved, who after long litigation established both the claim 
and lien, are entitled to a lien on the proceeds for the full amount of the 
stipulated fee, as against persons to whom their client had made partial 
assignments of his claim, and who appeared in the case only after it had 
been established, to assert their rights under their assignments, notwith- 
standing the amount realized was sufficient to pay only a part of the sums 
assigned; and it is immaterial that some of the assignments were made 
before the attorneys were employed, where the assignee linew of such 
employment and made no objection thereto. 

& Equity— Distribution op Fond in Court— Filing op Claims. 

Where a person not a party to a suit holds two distinct and separate 
claims against property sold therein, the fact that he presents them for 
allowance against the fund realized from such property at different times 
does not constitute a splitting of a single demand, which should debar him 
from the right to prove his second claim. 

8. Same— Time for Presenting Claims. 

Persons who are not parties to a suit, but who have claims against prop- 
erty which must be sold therein, may properly be permitted to come in 
at any time before the proceeds of such property have been distributed; 
and such a person should not be charged with laches to defeat his claim 
because it Is not filed until after an interlocutory decree for sale of the 
property has been entered, where no prejudice has resulted to other par- 
ties by reason of the delay; nor should one be denied the right to estab- 
lish his claim because such decree undertook to adjudge certain fixed 
amounts to be paid from the fund to parties then before the court, since 
such decree was not final In respect to the matter of distribution, but 
remained subject to such modifications as might be necessary to permit 
other legitimate claims to be asserted at any time before actual distribu- 
tion. 
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Cross jfppeals from the Circuit Court of the United Stales for the 
District of Kentucky, at Louisville. 

John B. Baskin, for Thomas M. Pryse and others. 

Kennedy Helm, for Hazard Powder Co. 

H. K Stone, for Stone & Sudduth. 

Gteorge Wessinger Smith, for Trimble Bros, 

Before LUKTON, DAY, and SEVERENS, Circuit Judges. 

SEVERENS, Circuit Judge. These are appeals taken by inter- 
veners in the case first above entitled from the decree of the circuit 
court directing the distribution of funds in the hands of the court 
arising from a sale made upon the foreclosure of a mortgage given 
by the railroad company, the defendant in the principal case, to the 
trust company, for the purpose of securing an issue of bonds. The 
case has been here on former appeals, involving other questions. 31 
U. S. App. 675, 15 a C. A. 273, 68 Fed. 90, 41 K R. A. 458; 31 U. 
S. App. 704, 15 C. C. A. 289, 68 Fed. 105. In the case among the 
appeals reported in the last of the above citations was one by L. 
F. Mann, who, though not an original party, had been permitted 
in the court below to intervene and file a cross bill and answer 
setting up a lien under the statute of Kentucky for labor and mate- 
rials furnished in the construction of the railroad, besides interest. 
By the decree of the circuit court his claims had been allowed in the 
amount of the principal thereof, but he had claimed interest from 
the date of the filing of his lien, and this was refused. From the 
refusal to allow interest, he appealed. This court was of opinion 
that he was entitled to recover interest as claimed, and directed that 
the decree be modified so as to include it. The case was remanded 
to the circuit court, and upon receiving the mandate that court, on 
July 25, 1895, entered a decree for foreclosure and sale of the road, 
in which, among other things, the claim of Mann was allowed at the 
sum of 122,129.68, and a lien upon the expected fund therefor was 
admitted. But the decree went on to declare that certain partial 
assignments of Mann's claim had been made by him to parties, and 
in amounts enumerated, and ordered that out of the sum allowed to 
Mann the several amounts assigned should be paid to the assignees, 
"subject, however, to the prior lien of Stone & Sudduth for legal serv- 
ices in behalf of said Mann herein." After several fruitless at- 
tempts to sell the road, and on the 1st day of May, 1899, a sale was 
effected at the price of |301,000; and this sale was subsequently 
confirmed, and the proceeds were brought into court. All the pres- 
ent appeals relate to the distribution of the sum realized on the 
Mann claim. 

1. On the 30th of October, 1897, Stone & Sudduth filed a petition 
alleging that, prior to the filing of the answer and cross bill of Mann 
above mentioned, they had entered into a contract with him whereby 
they undertook the prosecution of his claim in the circuit court, and, 
if necessary, upon appeal in the circuit court of appeals, in consid- 
eration of which Mann agreed to pay them for their professional 
services^ if they succeeded in establishing the claim, the sum of 
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|2,200, and in the event that the case should be carried to tlie circuit 
court of appeals, the further sum of |1,000, making in all in the lat- 
ter event ?3,200. Hieir petition farther stated that they had per- 
formed their part of the contract, and had succeeded in establishing 
the claim finally upon appeal to the circuit court of appeals, and 
they prayed that a prior lien be given them upon the portion of the 
fund in court belonging to Mann's claim over all other parties. The 
matter of this petition was referred to a commissioner to report "(1) 
by whom and when Stone & Sudduth were employed as counsel 
herein; (2) what services were rendered herein by them as such; 
(3) whether they rendered any services for on at the request or in the 
interest of any other person or party interested in the questions 
now involved.". The conmiissioner took testimony and reported that 
he found that Stone & Sudduth were employed as counsel in the 
early part of January, 1892; that they filed for him his answer and 
cross bill on February 1, 1892, and thereafter prosecuted the claim 
with diligence and vigor through a long and tedious litigation to its 
final establishment; that they were not employed by any other party, 
nor represented any other interest associated with the Mann claim, 
but that, in view of the small percentage which would be realized 
upon Mann's entire claim, a reasonable sum to allow Stone & Sud- 
duth for their services would be |1,900. He reported the testimony 
which had been submitted with reference to the amount which Mann 
agreed to pay Stone & Sudduth; and for his omission to find that 
they were entitled to recover for their services, what the testimony 
showed Mann had agreed to pay for them^ they excepted. The re- 
port was confirmed, except in respect to the amount which would 
be a reasonable compensation. This was fixed at |1,000, the small- 
est estimate which had been given by the witnesses. The judgment 
of the court in this regard was, as appears from its opinion, greatly 
influenced by the small amount realized on the Mann claim (|7,364.78) 
in proportion to the amount of the claim, which was three times 
that sum; the amount realized being very much short of enough to 
pay all the sums claimed by counsel and by assignees. The excep- 
tion to the commissioner's report was overruled. From the deter- 
mination of the court fixing their services at |1,000 only. Stone, who 
is the survivor of his firm,— Sudduth having died pending the suit, — 
appeals, and assigns for error that the court refused to allow the 
sum of f3,200 in accordance with their contract with Mann. The 
contract which is alleged in that petition is sufficiently proven. The 
questions raised by counsel who resist the claim are in respect of the 
law assuming the contract to have been made as stated. As has 
been mentioned, the decree of the circuit court made in July, 1895, 
upon the reception of the mandate of this court, declared a priority 
in favor of this claim, but it did not fix the amount. For a reason 
presently to be stated, we shall consider the claim with respect not 
only to its amount, but also in respect to its validity. Counsel for 
some of the appellees contend that as Stone & Sudduth were not 
then before the court as parties, and there was then no issue or con- 
troversy respecting their claim, the decree was in that regard upon 
a matter not before the courts and was therefore beyond Sie power 
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of the court and voidy But, whether Toid or valid, the matter was 
still subject to the control of the court, and open to changes or 
modification if the court should conclude that equity required it 
The decree was final for all the purposes of the sale, but was not final 
in respect to the disposition of the proceeds. A decree may be final 
for the purposes of an appeal, but not final in that it has terminated 
the control of the court over the case. The statute of Kentucky con- 
cerning liens of attorneys in force when the contract in question was 
made (section 107, Ky. St.) reads as follows: 

"Attorneys at law shall have a Hen upon all claims or demands. Including 
all claims for unliquidated damages, put into their hands for suit or collection, 
or upon which suit has been instituted, for the amount of any fee which may 
have been agreed upon by the parties, or, in the absence of such agreement, 
for a reasonable fee for the services of such attorneys; and if the action is 
prosecuted to a recovery, shall have a lien upon the Judgment for money or 
property which may be recovered— legal costs excepted— for such fee; and if 
the records show the name of the attorney, the defendant in the action shall 
have notice of the lien." 

It cannot be doubted that within the meaning of this statute 
the claim of Mann was a claim put into the hands of his attorneys 
for enforcement by suit. And it seems to us it was put into their 
hands by one competent to enforce it. It is urged that Mann, after 
his partial assignments, stood in the relation of a trustee for the 
assignors, and we are referred to cases in which it has been held 
that the cestuis que trustent are not the clients of the counsel em- 
ployed by the trustee; that the counsel must look to the trustee for 
his compensation, and the question of its reasonableness will be open 
upon the settlement by the trustee of his accounts. And it is fur- 
ther urged that the case is within the operation of another rule, — 
that, where one party to a suit employs counsel to take care of his 
own interests, no liability to compensate such counsel rests upon an- 
other party from the fact that the results accomplished by their 
endeavors inure incidentally to the benefit of such other party. But, 
in our opinion, neither of these rules applies to the case before the 
court, for several reasons. In the first place, the Kentucky statute 
gives a direct and express lien. Then, again, these assignees must 
work out their interests through the lien, which is incident to the 
Mann claim. If Mann had su^ in an action at law to recover the 
debt for which his lien was given, there would have been no ques- 
tion of the case being within the statute. We can perceive no rea- 
son for any distinction when the proceeding is in equity to enforce 
the lien given for its payment, and the statute makes no distinction. 
Partial assignments of a claim or fund belonging to the. assignor are 
not recognized at law. Suit to enforce the claim must be brought 
by the assignor. The reason is that the cause of action is entire and 
cannot be split up. After the fund is established by judgment, the 
court in most jurisdictions exercises more or less control by the 
adoption of equitable principles for the protection of assignees; but 
until then it looks only to the assignor, who remains the holder of 
the legal title. The assignment passes only an equitable interest, 
and in a court of equity the original claim is primarily the subject of 
inquiry^ and must first be established. The separate rights of the 
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assignees are attended to in the distribution, a branch of the equi- 
table jurisdiction bejond the powers of a court of law. The rights 
of the assignee are connected bj a vital thread with those of the 
assignor, and are dependent upon than. They cannot be estab- 
lished except through the vindication of the latter. The situation 
is well illustrated by what has taken place here. The claim of Mann 
was established in his own name in its entirety by his counsel. 
Afterwards the assignees came into the case, not to litigate the orig- 
inal claim, but upon the dififtribution of the fruits, for their own pro- 
tection. It is altogether unlike the case where one of two paities 
having independent claims reaps an incidental advantage by the 
disposition of the claims of another. 

The objection is urged in behalf of Pryse, who is one of the as- 
signees, that his assignment antedates the employment of Stone & 
Sudduth by Mann. But, for the reasons above stated, we think this 
makes no difference. Moreover, it appears that Pryse was informed 
of Mann's contract with the counsel, and he approved it. He must 
be presumed to have known of the provisions of the statute accord- 
ing a lien, and he cannot now complain when it is sought to enforce 
it. The assignees took no steps for the establishment of the main 
lien, and were content that Mann should enforce it. If the con- 
tract had been tainted with actual fraud towards the assignees, or 
was so unreasonable as to operate unjustly upon those holding prior 
assignments of which the counsel had notice, doubtless they might 
be relieved. But actual fraud is not alleged or claimed. It is, how- 
ever, claimed that the contract was unreasonable in the amount stipu- 
lated, and oppressive upon the assignees. This might seem to be 
so if we tested the matter by the amount eventually realized. But 
at the time when the agreement was made all parties supposed the 
claim was good for its face value, and that enough would be realiased 
to meet all demands upon it. The result has been a disappointment. 
The contract was to make the compensation for the establishment 
of the claim. That has been accomplished, and we can see no valid 
ground for ignoring the contract in the fact that the fruits of it are 
not all that was expected. We think, therefore, that the court erred 
in failing to give effect to the contract and the lien, incident to the 
employment. The appeal of Stone is therefore sustained. 

2. It appears that Trimble Bros, had two claims, — one derived 
under an assignment by Mann of a part of his claim to Charles M. 
Pryse, who was, as already stated, an assignee of Mann. Another 
was under a different and distinct assignment from Mann to them- 
selves. The first was presented before the decree of July 25, 1895, 
and was therein allowed. The second was for f680.60, under an 
assignment bearing date December 31, 1891. It was not presented 
until May 29, 1899. From these dates it is seen that the presen- 
tation of the claim was after the decree last mentioned, and be- 
fore the fund realized from the sale was brought into court. The 
court rejected this claim in its order for distribution, and from this 
Trimble Bros, have appealed. The grounds upon which this claim 
was disallowed were stated by the court, as appears from the record, 
to be these: First, because it was not held by assignment from 
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Mann; second, because Trimble Bros, had been guilty of inexcns- 
able delay in presenting it, the way having been previously open to 
them when they presented their prior claim, which, with this, it 
was said, were parcels of the same demand, which they ought not 
to be allowed to assert piecemeal. The first ground appears to have 
been a misapprehension of the fact. The record shows that it was 
one of the successive partial assignments made by Mann to Trimble 
Bros. The second reason above stated, we think, is not sound. 
The claim was not parcel of an entire claim of which the one pre- 
viously made was part They were separate and distinct claims for 
different sums, made at different times, and had, so far as we can 
see, no relatiofi to each other. They appear to have been as dis- 
tinct as if they had been assigned to different parties. The only 
consequence of the claim in question not having been presented 
with the other, which occurs to us, is the possible bearing it might 
have on its good faith and validity. But the claim seems to be 
clearly proven, and its existence in point of fact is not controverted. 
With respect to the laches imputed, it is proper to observe that it 
is a common though not universal practice for those who are not 
parties, but who have claims upon the property which must be sold 
to accomplish the objects of the suit, to come in after the inter- 
locutory decree has been passed, and set up their claims before the 
question of distribution is settled. The time between those dates 
when the intervention should be made is ordinarily a matter of 
convenience merely, and if no rights have accrued by reason of 
delay it is unimportant Nothing of that kind appears in the pres- 
ent case, and, as the claim was presented before even the fund 
had been brought in, we think it should not have been rejected 
because it was not brought forward at an earlier date. Neither 
Stone & Sudduth nor Trimble Bros, nor Price McGuire had pre- 
sented their claims when the decree of foreclosure in 1895 was en- 
tered. They were not, therefore, before the court for adjudication. 
The uniform current of authority is in accord upon the propositions 
just stated. And the rule has been extended to cases where the 
distribution has been actually made if the owner of the claim has 
not been inexcusably negligent and is otherwise free from fault 
Ex parte Howard, 9 Wall. 175, 19 L. Ed. 634; Williams v. Gibbes, 
17 How. 238, 15 L. Ed. 135. The law upon this subject Was well 
and fully stated by Judge Morrow, at the circuit, in The Elmbank 
(D. C.) 72 Fed. 610. The court also seems to have laid some stress 
upon another objection stated below as made to the claim of Wheeler, 
administrator of McGuire, namely, that by the decree of the court 
made July 25, 1895, certain fixed amounts were decreed to be pay- 
able from the fund belonging to the Mann claim to persons therein 
enumerated, and that other claims could not be admitted to disturb 
those allowances. Not only was that decree not final in respect to 
the matter of distribution, but it was, in the nature of things, sub^ 
ject to such modifications as might be necessary if legitimate claims 
upon the fund might still in due course be established. In sub- 
stance and effect it merely established the basis on which the claims 
allowed would be entitled to have their proportions when distri- 
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bution should eTentnally be made. The objection which these par- 
ties make to the Stone claim, based upon the fact that their claim 
is under an assignment prior to the employment of Stone & Sud- 
dnth, is disposed of by what we have said in reference to a like 
objection in dealing with that claim. 

3. The claim of Wheeler, as administrator aforesaid, rests upon 
another partial assignment, made by Mann to McGuire, of the sum 
of f 671.75, on December 22, 1891. This claim was filed October 
4, 1895, and had, therefore, been on file several years before the 
foreclosure sale took place. It was rejected upon the ground that 
there had been laches in presenting it, and that it was excluded 
by the operation of the decree of July 25, 1895. We have already 
considered this objection on the appeal of Trimble Bros., and held 
that it was not tenable. As there api)ears to be no other objection 
to this claim, it should have been allowed. This appeal is also sus- 
tained. 

It appearing that none of the assignees of Mann were purchasers 
for value, the question of notice of the assignments in fixing the 
order of priority does not arise, and they must take in the order 
of the dates of tiieir respective assignments, so far as respects those 
appealing. As to the others not appealing, we do not disturb the 
order of the circuit court. * The order appealed from must be re 
versed upon the appeals of the several appellants in respect of their 
claims, and the cause remanded, with directions to allow them. 



MBROANTILB NAT. BANK OF GLBVELAND v. HXTBBABD, 

Comity Treasurer. 

(Glrcfolt Court of Appeals, Sixth Circuit December 10, 1900.) 

No. 817. 

1 Taxation— A88BS8ME17T of Fakk Shabes— Increase of Valuation without 
Notice. 

Rev. St Ohio. S§ 2808, 2809, which require the state board of equaliza- 
tion for incorporated banlcs to meet annually on a fixed date, to examine 
the returns of said banks to the county auditors, and the value of their 
shares as fixed by the auditors, and to hear complaints and equalize the 
value of said shares "according to the rules prescribed in title 13 for 
valuing and equalizing the values of real and personal property,*' when • 
read in connection with the provisions of said title 18, confer no power on 
the board to change the valuation of bank shares without reasonable* no- 
tice to the parties interested and an opportunity for a full hearing; and 
an increase in the valuation of the shares pf a national bank made by 
such board at a subsequent meeting, to which no adjournment was shown 
by its records, and without notice to the bank or its shareholders, is not 
merely irregular, but is void for want of Jurisdiction. 

8. Same— Nation AT^ Bank Shares— Enjoining Colt.ection of Illeoal Tax. 
A national bank may maintain a suit In a federal court to enforce the 
right given by Rev. St. Ohio, § 5848, to enjoin the collection of taxes 
levied on an Illegal assessment 

8. Res Judicata— Matters Concluded by Judgment— Mistake as to Ques- 
tions IN Issue. 

Upon a certificate of division from a circuit court the supreme court 
held, Incidentally, that shareholders in national banks in Ohio were enti- 
tled to deduct their indebtedness from the valu« of their shared for pwS 
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poses of taxation. Such decision, however, was based on the assumption 
that the state statutes allowed such deduction from all moneyed capital 
other than national bank shares, and thus illegally discriminated against 
such shares, whereas in fact, and as shown by the pleadings in the case. It 
was only allowed from "credits," which were defined in the statute, and in- 
cluded only a limited class of moneyed capital. The court in a subse 
quent suit, in which the question arose under the same statute, refused to 
treat it as having been determined by the former opinion, and, on a 
consideration of the statute, reached a contrary conclusion. Hdd, that 
under such facts the first Judgment did not render the question res judi- 
cata between the parties, as affecting their rights under subsequent as- 
sessments. 

4. Same. 

A decree adjudging, upon pleadings distinctly presenting the issue, that 
the system of taxation provided by the statutes of a state illegally dis- 
criminated against shares in national banks, by refusing to the holders 
the right to deduct their bona fide hidebtedness from the value of such 
shares, while permitting such deduction from other forms of moneyed 
capital, renders such judgment res judicata between the parties, as ap- 
plied to assessments for subsequent years under the same statutes. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 
For opinion below, see 98 Fed. 465. 

The bill in this case sought to restrain the collection of certain additional 
taxes imposed on shares of stock in the bank by virtue of an order of the state 
board of equalization for the state of Ohio for the year 1897. It was also 
sought to enjoin the collection of the tax levied upon said shares held by cer- 
tain stockholders upon the ground that the stockholders named were on the 
taxing day of that year lawfully indebted to others in bona fide debts in ex- 
cess of all their other credits in a sum equal to or exceeding the value of 
the shares of appellant's stock so held by them. It is also claimed that the 
refusal to permit such reduction was a violation of section 5219 of the Re- 
vised Statutes of the United States, restricting the rate of taxation on shares 
of national banks to that assessed upon other money capital in the hands of 
individual citizens of the state. It was further alleged that said shareholders 
were entitled to such deduction on the ground that their right thereto had 
theretofore been adjudicated by the circuit court in actions between the ap- 
I>ellant and the then treasurers of Cuyahoga county, which adjudications were 
in full force and operation, were between the same parties, and involved the 
same subject-matter. The case was referred to a special master, and his re- 
port is fully set forth in the record. Upon this appeal two propositions are 
urged upon the attention of the court: (1) Alleged error in the action of the 
circuit court in holding that the increase by the state board of equalization 
without notice afforded no ground of relief. (2) Error in the failure of the 
- court to sustain the bill on the ground of former adjudications, as set up in 
the record and disclosed in the testimony. As to the claim of res adjudlcata, 
the -facts sufficiently appear in the opinion of the court upon that subject. As 
to the claim that the state board of equalization met and acted without notice, 
the master finds the following facts: 

"Sixth. Said county auditor made out and transmitted to the annual state 
board of equalization for incorporated banks a copy of the report so made by 
the cashier of complainant bank, together with the valuation of such shares 
as so fixed by him, on the 19th day of July, 1897. There was attached to 
said report a copy of the report of the Mercantile National Bank of Cleve- 
land, Ohio, to the comptroller of the currency, made next prior to the second 
Monday of May, 1897, to wit May 14, 1897. 

''Seventh. That the said board of equalization for incorporated banks, com- 
posed of the governor, auditor of state, and attorney general, convened on 
the third Tuesday, being the 15th day of June, 1897, at the office of the state 
auditor, as required by section 2808, Rev. St Ohio, and organized by the elec- 
tion of the governor as president of the board, and G. W. Taylor, chief clerk. 
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in the office of the auditor, as secretary, and adjonmed at the call of the sec- 
retary, transacting no other business at that meeting. That the members 
composing said board next met on the 7th of September, 1897, but took no 
action relating to the valuation of shares of the plaintiff, and adjourned. 
That two members of said board, with said secretary,. met on the 10th day of 
September, 1897, but took no action relating to the shares of the plaintiff 
bank, and adjourned. That on the 2ath day of September, 1897, the members 
of said board met, but took no action relating to the valuation of the shares of 
plaintiff, and adjourned. That on the 4th day of December, 1897, the mem- 
bers of said board next met at the call of the state auditor to consider un- 
finished business. The record of the meetings of said board, as originally 
made by the secretary, shows that at the meeting held June 15, 1897, Sep- 
tember 10, 1897, September 20, 1897, the 'board adjourned^' At the meeting 
held December 4, 1897, the secretary was directed to amend the record as 
to each of said above-named adjournments by adding these words, 'Amended 
to read, "adjourned to meet at the call of the president of the board, Asa S. 
Bushnell, governor of the state," ' and thereupon said board adjourned sine 
die. Some time after December 4, 1897, the record was amended by the sec- 
retary as directed by said board. At none of said adjournments was a day 
named for the next meeting. 

"Eighth. At said meeting on December 4, 1897, without complaint from any 
one, the members of said board, assuming to act as a board, increased the 
valuation of the shares of the plaintiff from $519,320, so fixed by the county 
auditor, to $642,320, and on the 6th day of December certified said valuation 
to the auditor of Ouyahoga county, to be by him placed on the treasurer's 
duplicate, which was accordingly done. That neither of said meetings of 
the members of said board following the third Tuesday of June, 1897, was 
called by said secretary, and no notice or Information of any kind or opportu- 
nity to be heard was given by said board, its secretary, or any other person, 
to said bank or any of its officers, directors, or shareholders, of any or either 
of said meetings, except such as the statute gave them, to wit, section 2808, 
Rev. St., and succeeding sections; nor did they, or either of them, have any 
notice of any of said meetings, or appear thereat, and the first information 
that said bank or any of its shareholders had or received of any action of 
the board, or of the purpose to increase the value of the shares so fixed by 
the auditor, was on the 7th day of December, 1897, after the action of the 
board was had; and such information was conveyed by letter from the 
auditor of the county to the cashier of the plaintiff, notifying him of the com- 
pleted action of the board. That thereupon said bank and its shareholders, 
through the officers and agents of the bank duly authorized, applied to the 
members of said board for a hearing, and was notified that two of the mem- 
bers of said board were out of the state, and that December 28th was as 
early as the bank officers could be received. That on said day the officers of 
said bank, on behalf of said shareholders, duly authorized, met the members 
of said board at Ck>lumbu8, and made application for a hearing respecting the 
valuation of said shares and the action of said board, and notified said mem- 
bers of said board that such increase made on the shares of said bank was ex- 
cessive and unwarranted, and protested against the same, but said hearing 
was denied, the members of said board declaring that the board had adjourned 
sine die, and could not reconvene as a state board of equalization for banks, 
to consider any claim or application respecting the value of said shares. At 
the time the persons who had composed the state board of equalization for 
banks, and who are the same persons required to act under section 167 of 
the Revised Statutes of Ohio, offered to convene and organize under said sec- 
tion 167 to consider the case of the various plaintiff banks at such time as 
might be convenient for the representatives of the Cleveland banks to appear. 
Some doubt was expressed by some of the members of the committee that 
the board would not have the power, under section 167, to a^ord as full re- 
lief as the board of equalization, and only one of the Cleveland banks ap- 
peared before the board when organized under section 167, viz. the First Na- 
tional Bank. The others declined to appear. 

"Ninth. That the said auditor of said county of Cuyahoga upon the receipt 
of the certificate from said state board of equalization entered said valuatior 
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of $642,320 upon the tax duplicate of said county for the year 1897, and as- 
sessed against the same taxes at the rate of 3.03 cents on each dollar, and 
which amounted, on said valuation, to $19,462.80. The taxes on said banic 
shares at the said rate of 3.03 on each dollar, if assessed on the valuation of 
$519,320, as -fixed by the auditor of Cuyahoga county, would have amounted 
to the sum of $16,735.39." 

The master reported, as his conclusion of law, that the attempted increase 
' was void for want of notice to the taxpayer of the meeting at which the in- 
crease was ordered by the board. 

W. W. Boynton, for appellant 
Smith W. Bennett, for appellee. 

Before LUBTON, DAY, and SEVEBENS, arcuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

The learned circuit judge, in disposing of the matter of the in- 
crease of the valuation of the stock in complainant bank made by 
the state board of equalization for incorporated banks, expressed 
the opinion that the tax actually assessed being no greater than 
ought to have been assessed, considering the market value of said 
stock, the complainant was not in a position to ask a court of equity 
to intervene; and he therefore declined to consider the irregularity 
in the action of the state board. The statute of Ohio (section 2808) 
fixes the time for the meeting of the state board. This board is re- 
quired to meet on the third Tuesday of June, annually, at the office 
of the auditor of state, and examine the returns of said banks to the 
county auditors, and the value of said shares as fixed by the county 
auditors, as the same shall have been reported by the county audi- 
tors to the state auditor. At this meeting it was provided (section 
2809) that said board shall hear complaint^ and equalize the value 
of said shares according to the rules prescribed in title 13 for valuing 
and equalizing the values of real and personal property. Looking 
to the other sections of the statute contained in this title, we find 
that it is provided in section 2804 that the annual county board 
shall not increase or reduce the valuation of any real estate except 
in cases of gross inequality, and then only upon reasonable notice to 
all persons directly interested, and an opportunity for a full hearing 
upon the question involved. Section 2807 provides, speaking of the 
powers of city boards to hear complaints, that: 

"No such addition shall be made to such list returned under oath without 
the board havhig first griven reasonable notice to the person or persons whose 
personal proper^ is sought to be added to, or the valuation thereof increased, 
to appear before said board at a time and place to be fixed by said board, 
and show cause why such addition should not be majle, or why such valuation 
should not be increased." 

These statutes, construed together, we think, require that the state 
board of equalization, befQre it can increase the value of shares of 
incorporated banks, shall give notice to persons affected by its action. 
Undoubtedly the notice prescribed by the statute for the meeting 
of the board on the third Wednesday in June is sufficient notice to 
the parties that the board will meet on that day, and taxpayers are 
bound to take notice of the time and place fixed by law. This was 
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the holding of the supreme court of Ohio in the case of Hambieton 
V. Dempsey, 20 Ohio, 168. But in the present case it appears from 
the finding of the master that, on a day appointed by law for the 
meeting of the board, it convened at the oflftce of the state auditor, 
but took no action at that meeting except to adjourn to meet at the 
call of the secretary. Subsequent meetings were held on the 7th, 
10th, and 20th of September, at none of which was any action taken 
as to the valuation of the shares of complainant bank. At none of 
these meetings was an adjournment had to a day certain. At the 
meeting of I^cember 4th an amendment of the record was made to 
show that adjournments were to meet at the call of the president of 
the board. At the meeting of December 4th the valuation of the 
shares of the bank was increased from $519,320 to (642,320, and 
no notice was given of any of these meetings. We are of opinion 
that the statutes of Ohio requiring notice must be complied with, in 
order to give jurisdiction to such a tribunal as the state board of 
equalization to act upon the property rights of holders of bank stock. 
An examination of the board record before December 4th would have 
shown the taxpayer that the board had adjourned without action 
upon his stQck. Nothing recorded notified him of any time or place 
where he might appear and present his case to the board. In the 
absence of a statutory requirement, we are of opinion that such ac- 
tion could not be taken as would affect a citizen's property rights 
by increasing the value of his property for taxation without giving 
him an opportunity to be heard. In 1 Desty, Tax'n, at page 697, 
it is said: 

"It Is a fundamental principle that before a person can be deprived of a 
dgbt, even by a Judicial suit, he must have notice and reasonable opportu- 
nity to be heard in defense of his rights. A tribunal invested by law with 
power to aflfect the property of a subject is bound to give such subject an 
opportunity of being heard before it proceeds. The rule is of universal ap- 
plication, and is founded on the plainest principles of Justice." 

In Hovey v. Elliott, 167 U. S. 409, 17 Sup. Ct. 841, 42 L. Ed. 215, 
Mr. Justice White said: 

^'Wherever one is assailed in his person or his property, there may he de- 
fend, for the liability and the right are inseparable. This is a principle of 
natural Justice, recognized as such by the common intelligence and conscience 
of all nations. A sentence of a court pronounced against a party without 
hearing him, or giving him an opportunity to be heard, is not a Judicial deter- 
mlnation of his rights, and is not entitled to respect in any other tribunal." 

Numerous other authorities might be cited to sustain this proposi- 
tion, but we deem it unnecessary to amplify the opinion upon this 
branch of the case. It is an elementary principle of law that tri- 
bunals vested with power to affect the property of citizens must act 
with notice. He must have opportunity to be heard, and a statute 
which undertakes to give the right to such tribunals to interfere 
with property of citizens without hearing deprives him of a privilege 
long secured by the common law, and does not afford him due process 
of law. Nor do we think it an answer to this proposition to say 
that the assess^ value was no higher than the true value of the 
shares in money. No increase in the value of shares already as- 
sessed can be made without jurisdiction of the party affected. Sec- 
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tion 5848 of the Ohio Statutes expressly provides that the illegal levy 
of taxes and assessments, or either, may be enjoined^ Rights con- 
ferred by the statute will be enforced in the federal courts. Cum- 
mings V. Bank, 101 U. S. 153, 25 L. Ed. 903; Grether v. Wright, 
23 C. 0. A. 498, 75 Fed. 742. The statute gives the board no juris- 
diction to increase the assessment without notice. Therefore the col- 
lection of the tax levied as a result of the board's action is illegal^ 
and, under the Ohio statute, can be enjoined. We are of opinion, 
therefore, that, for want of notice to the taxpayer, the action of the 
state board of equalization in increasing the valuation of the shares 
of complainant for taxation was illegal and void, and the circuit court 
erred in reaching the opposite conclusion. 

As a further ground for reversal it is claimed that the matter in 
controversy between the parties as to the right of stockholders in 
the complainant bank to set off indebtedness against their holdings 
of stock is res adjudicata between the parties, and to establish this 
proposition the record in the case of Mercantile Nat. Bank of Cleve- 
land, Ohio, V. Whitbeck is introduced, in which a final decree was 
entered in the circuit court of the United States for the Northern 
district of Ohio on the 8th day of April, 1887. It is alleged that in 
that case the question was made as to the right of the stockholders 
to set off their indebtedness against their stock holdings, and was 
conclusively determined, it having been therein held ti^at the tax 
laws of Ohio, permitting holders of other moneyed capital to set 
off their indebtedness, was a discrimination against the holders of 
national bank stock, within the meaning of section 5219, Rev. St. U. 
S. Since the decision of the supreme court in the case of Chapman 
V. Bank, 56 Ohio St. 310, 47 N. E. 54, Yind the decision of the supreme 
court of the United States in the same case, affirming the decision 
of the supreme court of Ohio (Bank v. Chapman, 173 U. S. 205, 19 
fiup. Ct. 407, 43 L. Ed. 669), it is settled that the holder of national 
bank shares, in the absence of proof of discrimination in favor of 
capital coming into competition with that invested in shares in na- 
tional banks, has no right to deduct the amount of his bona fide 
debts from such shares, but is legally bound to pay the tax upon 
the assessed value thereof without deduction on account of such 
debts. No attack upon this position is made in the argument of 
this suit in behalf of the appellants, but it is insisted that the matter 
is res adjudicata, because of the decision in the suit of appellant 
against Whitbeck, treasurer. That case is reported in 127 U.S. 
193, 8 Sup. Ct. 1121, 32 L. Ed. 118. The bill in the case was based 
on two grounds, — ^to restrain the treasurer from collecting taxes be- 
cause bank shares had, in the county of Cuyahoga, by certain means 
set forth in the bill, been assessed at 65 per centum of their value, 
whereas other capital of citizens in that county was assessed at 60 
per centum of its value. This the supreme court held to be unlaw- 
ful discrimination against the holders of such shares. Upon the 
question raised here, it is necessary to examine the manner in which 
it was made, and the nature of the decree granting a perpetual in- 
junction. From the record in evidence in the Whitbeck Case we 
find that the bill avers^ among other things: 
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"Tour orator further avers that by section 2730 of the Revised Statutes of 
Ohio it Is enacted that the term "credits" shall be held to mean the excess 
of the sum of all legal claims and demands, whether for money or other 
valuable thing, or for labor or service due to, or to become due to the person 
liable to pay taxes thereon. Including deposits in banks or with persons in or 
out of this state, other than such as are held to be money as hereinbefore 
defined, when added together (estimating every such claim or demand at Its 
true value In money) over and above the sum of legal bona fide debts owing by 
such person'; and by section 2736 of the Revised Statutes of Ohio it is pro- 
vided that every person required to list property for taxation shall deliver 
to the assessor annually a statement of all personal property, money, and 
'credits' and other property in his possession or under his control on t^e day 
preceding the second Monday of April of that year, which he is required to 
list for taxation; and by section 2737 it is provided that stjch statement, 
among other things, shall truly set forth the amount of 'credits' possessed by 
such person, as that term is by the above recited statute defined. Tour 
orator says that a large amount of moneyed capital in the hands of individ- 
uals, invested in promissory notes and other obligations and credits, Is by the 
aforesaid provision, allowing deduction of legal, bona fide debts to be made 
therefrom, expressly exempted from taxation, thereby making an unjust and 
unlawful discrimination against moneyed capital invested In national bank 
shares, as to which no exemption or deduction is provided for by the laws of 
the state, which discrimination is in direct violation of the restrictions of said 
section 5219 of the Revised Statutes of the United States." 

Then follow allegations as to the indebtedness of certain share- 
holders. The right is claimed to deduct the same from the valne 
of their shares of bank stock. Again, in suihming up the grounds 
of relief, complainant says: 

"Tour orator avers and insists that the taxes so levied and assessed against 
it on account of its said shares of stock are unjust, illegal, and void, for the 
following among other reasons: (1) That said tax is levied and assessed 
against your orator directly, and Is in violation of the act of congress under 
which your orator is incorporated. (2) That the laws of Ohio authorize and 
permit the owner of credits to deduct therefrom all debts owing by him, and 
require him to list for taxation only the excess of credits over his indebtedness, 
and that such is the uniform practice throughout the state, and that under 
the laws of the same state the owner of capital stock of your orator is denied 
the right to deduct therefrom his indebtedness, but is required to list for 
taxation the whole number of shares owned by him, and not simply the excess 
over his indebtedness; and your orator insists that such discrimination results 
in the taxation of your orator's stock at much greater rate than is assessed 
upon other moneyed capital in the hands of individual citizens of Ohio." 

In this statement we find the averment that the owners of credits 
are permitted to deduct their indebtedness, while the owners of 
bank stock are not thus favored. But the term '^credits," as used 
in this part of the bill, must be taken in connection with the al- 
legations of the bill which state the definition given by the statutes 
of Ohio of the term "credits," which shows such term to include 
the excess of sums of a limited class of moneyed capital over and 
above the indebtedness of individuals, and not to include moneyed 
capital in general. Upon this branch of the bill the question pre- 
sented was whether the deduction permitted for the purpose of 
taxation of indebtedness from the limited class of capital named 
in the statute was an unlawful discrimination against the share- 
holders in national banks, within the meaning of the federal stat^ 
ute. The record shows that the decree making a general finding 
in favor of complainant in the Whitbeck Case was based on the 
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answers made to a certificate of division of opinion In the circuit 
court, certifying certain questions to the supreme court, — ^among 
others, whether the taxation of national bank shares in the state 
of Ohio in 1885, without permitting the shareholder to deduct from 
the assessed value of his shares the amount of his bona fide indebt- 
edness existing on the Wednesday next preceding the second Mon- 
day in April, 1885, is a discrimination forbidden by act of congress, 
the said shareholders not having deducted said bona fide indebted- 
npss from any credits owned by them at either of said dates; and 
whether the demand for such deduction, first made on the 17th 
day of December, 1885, was sufficiently early to entitle complain- 
ant's shareholders thereto. In this certificate of division of opinion 
it is also stated that the laws of Ohio make no provision for the 
deduction of the bona fide indebtedness of any shareholder from 
the shares of his stock, and provide no means by which said de- 
duction can be secured. Upon this certificate of division of opinion 
^^'llitbeck V. Bank was decided in the supreme court. It was therein 
held that the increase of valuation of the shares of stock of com- 
plainant from 60 per centum to 65 per centum was a discrimination 
such as is forbidden by section 5219 of the Revised Statutes of the 
United States. In deciding the other proposition the supreme court, 
assuming that the Ohio statute regulating assessments for taxation 
allow an owner of moneyed capital other than shares in a national 
bank to have a deduction equal to his bona fide indebtedness from 
the amount of the assessment of the value of such moneyed capital, 
but that no similar provision was made in favor of shares in a 
national bank, held the owners of such shares are entitled to a 
similar reduction, and that the right to make the demand therefor 
was not lost because of the delay in making the demand until after 
the process of equalization of the value of the shares for taxation 
is completed, and the tax duplicate is delivered to the treasurer 
for collection. The question made in the bill was whether the de- 
duction of indebtedness from a limited class of capital, as defined 
in the Ohio statute, was an unlawful discrimination. The propo- 
sition decided by the supreme court was, assuming the Ohio statute 
to be different from what the bill declared it to be, and that it 
provided that moneyed capital, with the single exception of national 
bank shares, might have such deduction, it afforded an unlawful 
discrimination against such shareholders, within the meaning of the 
federal statute. In other words, the supreme court decided the ques- 
tion upon an erroneous assumption, not based on the allegations 
in the bill of complaint or certified in the questions submitted. 
The general decree in favor of the bank in that case can be sup- 
ported by the unlawful discrimination in the increased valuation 
of the shares of the bank. The real question made under the stat- 
utes of Ohio, as they in fact existed, was not passed upon by the 
supreme court of the United States in that case. We think we 
have a right to look to the opinion to ascertain what was decided 
by the supreme court. Cldsing the same, Mr. Justice Miller says: 

"These principles require the affirmance of the decree of the circuit court, 
and, whiile there will be found in them a sufficient answer to the questions 
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certified by the Judges of that court, we do not think it necessary to make a 
more specific answer to each of them. The decree Is affirmed." 

The decree could stand, under the finding, in favor of the bank 
upon the other proposition. We think the supreme court has de- 
cided a proposition not made in the bill, and not set forth in the cer- 
tificate of division of opinion. While it is said in that certificate 
that the laws of Ohio make no provision for deduction of debts by 
shareholders of national banks, there is no statement that such hold- 
ers are. the only owners of moneyed capital not entitled to such de- 
duction. In the case of Bank v. Chapman, 173 U. S. 219, 19 Sup. 
Ct. 413, 43 L. Ed. 675, the supreme court say of the Whitbeck Case: 
"It Is stated, however, that this specific question has been otherwise de- 
cided in Whitbeck v. Bank, 127 tJ. S. 193. 8 Sup. Ct 1121, 32 L. Ed. 118. If 
this were true, we should be guided by and follow that decision. Upon an 
examlnati(Mi of the case It Is seen that the court gave chief attention to the 
question whether an Increase In the value of the shares In national banks 
made by the state board of equalization, from 60 per cent, of their true value 
in money, as fixed by the auditor of Cuyahoga county, to 65 per cent, as fixed 
by the board (other property being valued at only 60 per cent), amounted to 
sucH^ a discrimination in' the taxation of the shareholders of such banks as is 
forbidden by the federal statute. It was held it did. Coming to the question 
of the deduction of bona fide Indebtedness of shareholders* the court assumed 
that, under the statute of Ohio, owners of all moneyed capital, other than 
shares in a national bank, were permitted to deduct their bona fide indebted- 
ness from the value of their moneyed capital, but that no provision for a 
similar deduction was made In regard to the owner of shares in a national 
bank: and it was held that the owners of such shares were entitled to a 
deduction of their indebtedness from the assessed value of the shares, as in 
the case of other moneyed capital. The point to which the court chiefiy di- 
rected its attention related to the question whether a timely demand had been 
made for such deduction of Indebtedness. It was held that it was made in 
time, for the reason that the court below expressly found that 'the laws of 
Ohio make no provision for the deduction of the bona fide Indebtedness of 
> any shareholder from the shares of his stock, and provide no means by which 
such deduction could be secured.' As a demand at an earlier period would 
have been useless, the court held it unnecessary. An examination of the 
statute of Ohio in regard to taxation shows that debts can only be deducted 
from credits, and how much of credits is moneyed capital Is unknown. The 
case Is not authority adverse to the principle we now hold. For the reasons 
already stated, we think the Judgment in this case should be affirmed." 

In view of the foregoing comments on the decision in the Whit- 
beck Case, and the erroneous assumption thej^ein of the character 
of the Ohio statute, we are not prepared to say that the judgment 
in that case was res adjudicata as to the rights of complainant's 
stockholders to deduct their debts from their shares of national bank 
stock. 

A different question is presented by the allegations of former ad- 
judication in the bills filed in 1893 and 1894. In those bills it was 
sought to enjoin the treasurer from collecting taxes upon the shares 
of complainant bank without permitting deduction for bona fide 
debts; it being averred that by section 2730 of the Bevised Statutes 
of Ohio it is enacted that the term "credits" "shall be held to Inean 
the excess of the sum of all legal claims and demands, whether for 
money or other valuable things or for labor or service due or to be- 
come due to the person liable to pay taxes thereon, including de- 
posits in banks or with persons in or out of this state other than 
105 F.-52 



Digitized by 



Google 



818 105 FEDERAL REPORTER. 

such as are held to be money as hereinafter defined, when added to- 
gether (estimating every such claim or demand at its true value 
in money), over and above the sum of legal bona fide debts owing 
by such persons." 

'The complainant further says that a large amount of moneyed capital 
in the hands of individual citizens of the state, and of said county of Cuya- 
hoga and state of Ohio, city of Cleveland, Invested in promissory notes 
and other legal obligations, securities, claims, and demands, is by the afore- 
said provision, allowing a deduction of legal, bona fide debts to be made there- 
from, expressly exempted from taxation, thereby making an unjust and. un- 
lawful discrimination against moneyed capital invested in national bank 
shai>es, as to which no exemption or deduction is provided for by the laws of 
the state, which discrimination is in direct violation of the restrictions of 
section 5219 of the Revised Statutes of the United States, which provides that 
'the taxation shall not be at a greater rate than is assessed on other moneyed 
capital in the hands of individual citizens of such state.' " 

This is a distinct allegation that this statute works an unlawful 
discrimination in favor of the holders of credits under the laws of 
Ohio, in permitting the holders of a class of capital to have a deduc- 
tion denied to holders of shares in national bank stock. It was fur- 
ther alleged in those bills as foUows: 

•The complainant further avers that heretofore, to wit, at a date prior to 
the April term of this court, in the year 1887, the complainant brought suit 
against Horatio N. Whitbeck, as treasurer of said Cuyahoga county, who then 
held such office, to enjoin the collection of the excessive taxation of shares of 
said complainant growing out of the refusal of the taxing officers of said 
county to allow the deductions of bona fide debts of stockholders from the 
assessed value of said shares, said Whitbeck then representing the same inter- 
est, sustaining the same relations, and charged with the same duties to the 
public as does the present defendant; and in said suit this complainant al- 
leged by its bill the refusal by the then auditor of said county to allow a 
deduction of bona fide debts of the shareholders from the value of shares of 
stock of said complainant owned in large part by the same stockholders as , 
those above named, and in which action said treasurer of said county, admit- 
ting said refusal to allow said deduction, so Joined issue as to present the 
question of the rights of said owners of said shares to said deduction, in view 
of the laws of Ohio; and the said laws being the same as the present laws of 
the state, and those under which the taxing officers of said county acted in 1892 
and 1893, in making assessments and in refusing deductions to be made of 
bona fide debts of stockholders from the valuation of said shares; and the 
complainant says that, upon the issue so joined, the said court, at its April 
term, A. D. 1887, held and determined that said shareholders were by law 
entitled to said deduction of bona fide debts from the value of their said 
shares to an equal amount fixed for taxation; and in said action the court 
gave judgment perpetually enjoining said treasurer from collecting or at- 
tempting to collect any tax or assessment on the valuation of said shares to 
an amount .equal to said debts from which said deduction was sought to be 
made and disallowed by said auditor, on the ground that said disallowance | 

was a discrimination against money invested in national bank shares, pro- j 

hibited by the act of congress; and the complainant aUeges that said issue, so 
determined and adjudged, was between the same parties, involved the same ' 

subject-matter and legislation, and the judgment therein given remains wholly ; 

unreversed, and is still in full force and operation." | 

The treasurer demurred to this bill, and the demurrer was over- j 

ruled. The defendant electing to stand by his demurrer, a final 
decree was given, enjoining the tax levied on the amount assessed 
equaling the shareholders' indebtedness; the allegations of the bill 
having been found to be true. The bill above quoted from was 
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brought to enjoin the collection of the June taxes for 1893, and a 
lih;e bill was filed to enjoin the collection of the December tax of 
the same year, A similar course of procedure was had, and the 
court- found each and every allegation of the bill to be true, and 
entered a decree accordingly. The learned judge in the circuit court 
held that the former adjudications depended upon the discrimina- 
tions of those years sued upon, in view of the taxation levied in 
each particular year upon bank shares and other capital in this 
state, and consequently the adjudications were only as to conditions 
of fact existing in those years, respectively. But these bills made 
the question as to the effect of the Ohio statute permitting indebt- 
edness to be deducted from credits, as the same were defined therein. 
The attack under those bills was upon the Ohio system of taxation, 
as authorized by section 2730. It was set up that the statute, which 
was copied in the bill, discriminated against the holders of national 
bank stock, in permitting indebtedness to be deducted from the de- 
mands named in the statute, and not against national bank stock. 
Credits, which are arrived at by permitting the debts to be deducted 
from certain capital, exist in the state every year. A discrimination 
as alleged was not based upon the operation of the law for any 
particular year, but upon the system of taxation applicable to every 
year. It would make no difference that in some years credits would 
make a greater volume of taxable property than in others, so far 
as the allegations of the bill in this respect are concerned. It is 
true, since title decision in the Chapman Case, 173 U. S. 205, 19 Sup. 
Ct. 407, 43 L. Ed. 669, it is established that the taxation of national 
bank shares in the same manner as other shares of capital stock 
in state banks, not giving them the privilege of deducting their 
indebtedness, as is given to a limited class of capital in arriving 
at taxable credits, in the absence of a showing that such credits 
constitute so great a portion of the taxable property of the state 
in capital coming into competition with that invested in national 
bank shares a« to amount to a discrimination against holders of 
such shares. But the principle of the decision in the Chapman Case 
must not be confused with the right of a person to plead a former 
adjudication, if the former adjudication has the identical parties 
and questions determined to make it res ad judicata. We have 
shown what the allegations in respect to the permitted deduction 
under the Ohio law were in the bills filed in 1893 and 1894. In 
the present case the bill claims this discrimination in favor of the 
holders of credits, and is ample to permit proof and finding of facts 
which would support the allegations of the former bill. In the 
present case the master expressly finds: 

*1n the year 1897 a large amount of moneyed capital In the hands of indi- 
vidual citizens of the state, invested in promissory notes and other obligations 
and credits, was by section 2730 of the Revised Statutes of Ohio authorized to 
be exempted from taxation through the deductions therefrom of legal bona 
fide debts." 

We may take judicial notice of the fact that the statute, at the 
time of the filing of the present bill, and the report of the master 
upon which the decree was entered, is the same as it was when 
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the former decrees were given upon the bills of 1893 and 1894. 
Hanley v. Donoghue, 116 U. S. 1, 6 Sup. Ot. 242, 29 L. Ed. 535; 
Gormley v. Bunyan, 138 U. S. 623, 11 Sup. Ct. 453, 34 L. Ed. 1086. 
The United States statute (section 5219) preventing discrimination 
against holders of shares of national bank stock is the same now 
as then, and has remained unchanged. We find that upon this 
branch of the case the allegations and findings of the master bring 
the case within the allegations of the bills of 1893 and 1894. It 
is true, the master finds other facts, from which he states he is 
unable to reach a conclusion which would show discriminations 
against national bank stock in favor of the classes of capital which 
come in competition therewith so as to give the complainant the 
right to an injunction, within the principles laid down in the Ghax>- 
man Case. This does not affect the fact that he makes a finding 
which fully supports the allegation of the bills died subsequent to 
the Whitbeck Case, and before the Chapman Case was decided. 
We then have a former adjudication in which it was held, upon 
this branch of the bill, that the deduction allowed under section 
2730, Kev. St. Ohio, worked a discrimination against the holders 
of national bank shares. This being the effect of that adjudication, 
it is decisive between the parties when applied to subsequent years; 
the statute remaining the same, and the right of the party to the 
deduction being based upon the same principle, and arising from 
facts and conditions bringing the case within the right determined 
in the prior adjudication. This conclusion is supported by the de- 
cision of the supreme court of the United States in the case of City 
of New Orleans v. Citizens' Bank of Louisiana, 167 U. S. 371, 17 
Sup. Ct. 905, 42 L. Ed. 202. In that case it was held that the judg- 
ment of a court in Louisiana of superior jurisdiction upon the issue, 
duly raised by the pleadings, whether the bank was exempt by 
contract with the state from taxes assessed against it for particular 
years, concluded that question, as between the same parties and 
their representatives, in respect of taxes assessed against it for sub- 
sequent years. The court said: 

'*The propoBitlon that, because a suit for a tax of one year Is a different 
demand from the suit for a tax for another, therefore res adjudicata cannot 
apply, while admitting in form the principle of the things adjudged, in reality 
substantially denies and destroys it. The estoppel resulting from the thing 
adjudged does not depend upon whether there is the same demand in both 
cases, but exists, even although there be different demands, when the ques- 
tion upon which the recovery of the second demand depends has, under 
identical circumstances and conditions, been previously concluded by a Judg- 
ment between the parties and their privies." 

The opinion of Mr. Justice White in that case is a thorough and 
elaborate discussion of the doctrine under circumstances closely 
akin to those of th6 present case. 

One ground of relief in the bills of 1893 and 1894 was predi- 
cated upon the former adjudication set forth in that respect in the 
parts above quoted. The demurrer confessed the allegations of the 
bills. Judgment rendered upon demurrer has been held by the su- 
preme court of the United States as decisive as a verdict upon the 
same facts would be. Facts established by such an adjudication 
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are conclusive between the parties and those in privity with them. 
Bissell V. Spring Valley Tp., 124 U. S. 225, 8 Sup. Ct 495, 31 L. Ed. 
411. It is true that estoppels must be certain, and, if the con- 
fession of the demurrer left other i>arts of the bill not available 
here as a plea of res adjudicata which could support the former 
decree, the estoppel would not be shown. We have seen that the 
facts pleaded in the former bill as a basis of relief are identical 
with the facts as found by the master in this case. As to the plea 
of former adjudication, the bill distinctly alleged that the decree 
in the Whitbeck Case had held the discrimination made by the 
Ohio statute to be unlawful, within the statute of the United States, 
and that it had been adjudicated therein that national bank share- 
holders were entitled to deduct their debts from the value of their 
shares for the purposes of taxation. The treasurer saw fit to stand 
upon his demurrer. Within the principle established in the Chap- 
man Case, he might have made issues which would have produced 
a different result; but the question now is, is this former judgment 
in full force so identical with the present case that the judgment 
therein is decisive upon the parties here? We think it is. It is 
said in Bigelow, Estop. (3d Ed.) p. hd., quoted with approval by 
Mr. Justice White in City of New Orleans v. Citizens' Bank of Louisi- 
ana, supra: 

"Matters once determined in a court of competent Jurisdiction may never 
again be caUed in question by parties or privies against objection, though the 
Judgment may have been erroneous^ and Uable to and certain of reversal in a 
higher court" 

We, therefore, cannot escape the conclusion that the former ad- 
judications in the cases of 1893 and 1894 are conclusive between 
the parties, notwithstanding the subsequent decision of the supreme 
court in the Chapman Case. In reaching a contrary conclusion, 
we think the master, as well as the circuit court, erred. The judg- 
ment will be reversed, and the cause remanded, with instructions 
to enter a decree in favor of complainant in accordance with the 
views herein expressed. 



KIDDBB et al. v. FIDELITY INS., TRUST A SAFE-DEPOSIT 00. et aL 
(Circuit Court of Appeals, Sevaith Circuit January 2, 1901.) 

No. 589. 

, Appeal— Kbcessart Parties. 

Where one of several interveners appeals from a decree in eqnity after 
the term in which the decree waa rendered, and cites only the complainant 
and the receiver of one of several defendants, the appeal will be dismissed, 
as it was necessary to include in the appeal and serve with notice aU 
parties of record whose interests are directly involved in the appeal. 

, Bajcb— Inconvbniengb of Koticb. 

That it would be an intolerable burden in some instances to give no* 
tice of appeal to all parties of recc»rd interested does not affect the rule, 
since the burden may be avoided by an appeal taken in open court at the 
term when the decree was rendered, which is effective without such 
notice. 
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8. Same. 

Where an appeal from a decree in equity falls for lack of notice to 
all parties interested, no notice which the court might order after the time 
for appeal had gone by could be effective to bring the absent parties 
within its Jurisdiction. 

Appeal from the Circuit Court of the United States for the South- 
em District of Illinois. 

The motion to dismiss this appeal for the lack of necessary parties was 
argued at the May session of the court in 1899, and since that time has been 
under advisement. The material facts are these: On August 19, 1898, a 
decree of foreclosure and sale was entered in the case of the Fidelity Insur- 
ance, Trust & Safe-Deposit Company against the Litchfield. Carrollton & 
Western Railroad Company, the Litchfield, Carrollton & Western Railway 
Company, and the Mercantile Trust Company of New York, wherein it was 
ordered that the proceeds of the sale be applied first to the payment of the 
costs of the cause, including allowances to be made by the court to the parties 
and their solicitors and counsel and to the receiver, his solicitor and counsel, 
and the balance first to the payment of all indebtedness of the receiver, in- 
cluding receiver's certificates and aU claims allowed priority to the mortgages, 
and the remainder, if any, to the discharge of the mortgage indebtedness. On 
November 8th ensuing an order was entered making specific allowances to tiie 
parties, to the receiver, and to their respective solicitors and counsel, each 
by name; and on November 14th an amended decree of foreclosure was en- 
tered, but without change affecting the present inquiry, the order for the dis- 
tribution of the proceeds of the sale remaining substantially the same as in 
the first decree. The sale was made on November 26, 1898, and of the pro- 
ceeds, amounting to $85,000, which on confirmation of the sale had been paid 
into the registry of the court, the clerk paid the allowances mentioned and 
other preferred claims to an amount which left a balance of $29,442.93 In the 
registry. In pursuance of an order of January 31, 1899, the master, on the 
ensuing February 9th, reported a classification of the debts declared entitled 
to preference by the decrees of foreclosure. Two days thereafter the appel- 
lants, Kidder and Wiggins, as holders of receiver's certificates to the amount 
of $24,000, filed an intervening petition, which was referred to the master, 
who reported thereon to the effect that the certificates issued for money ad- 
vanced to the receiver should have preference to the mortgages, equally with 
other debts of the receiver, but that certificates Issued for indebtedness in- 
curred before the receiverghip, while entitled to preference over the mort- 
gages, should be postponed to the receiver's indebtedness. Other intervening 
petitions were filed by the T. J. Moss Tie Company, the Frost-Trigg Lumber 
Company, the Detroit Bridge & Iron Works, and the Jacksonville & St. 
Louis Railway Company, and on March 14, 1899, an order was made, wherein, 
after reciting the payments made under previous orders, it was directed tha^ 
the sum of $29,442.9a remaining in the registry be paid pro rata and without 
distinction upon the claims reported by the master to be entitled to preference 
over the mortgage indebtedness. The names of the holders and the respective 
amounts of their claims, aggregating $105,887.70, were set out in the order, 
except that to the amount of $14,164.73 the nature of the claims Is stated, but 
the names of the owners not given. On April 3, 1899, the appellants and the 
other Interveners named above severally prayed and were granted "leave to 
file exceptions to the decree of distribution heretofore entered in this cause 
on the 14th day of March, A. D. 1899, as of that date, nunc pro tunc," and 
thereupon the appellants (and each of the other interveners named, separately) 
filed exceptions to that decree or order; and afterwards on the same day 
the appellants filed a petition for an appeal from the decree of November 14, 
1898, and therewith filed an assignment of errors, the specifications of which 
are all directed to provisions of that decree. The citation was directed to and 
served upon the Fidelity Insurance, Trust & Safe-Deposit Company and Joseph 
Dickson, receiver of the Litchfield, Carrollton & Western Railroad Company, 
and there seems to have been no intention to include other parties. The 
motion to dismiss was made by the Fidelity Insurance, Trust & Safe-Deposit 
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Company, and, excepting that company and the appellants, there has been no 
appearance in this court by or for any person, company, or corporation. The 
ground of the motion to dismiss is that the other interveners decreed to be 
entitled to payment in preference to the mortgage indebtedness, the purchaser 
at the sale, the railroad company, the railway company, the mortgagors and 
the mortgagee, the Mercantile Trust Company, as a subsequent incumbrancer, 
and Alexander H. Bell, the priority of whose allowance of $10,000 as special 
counsel for the complainant the appellants challenge* are interested in the 
appeal, and should have been made parties thereto. 

W. L. Patton, for appellants. 

Samuel P. Wheeler and Bluford Wilson, for appellees. 

Before BROWN, Qrcuit Justice, and WOODS and JENKINS, Cir- 
cuit Judges. 

WOODS, Circuit Judge, after making the foregoing statement, 
delivered the opinion of the court. 

The general proposition is familiar that on a writ of error to a 
judgment at law or on appeal from a decree in equity all the par- 
ties against whom the judgment or decree was jointly rendered must 
join in the writ of error or appeal, unless good reason for the non- 
joinder be shown. Williams v. Bank, 11 Wheat. 414, 6 L. Ed. 508 
Owings V. Kincannon, 7 Pet. 399, 8 L. Ed. 727; Wilson's Heirs v. 
Life & Fire Ins. Ca, 12 Pet. 140, 9 L. Ed. 1032; Todd v. Daniel 
16 Pet. 521, 10 L. Ed. 1054; Masterson v. Herndon, 10 Wall. 416 
19 L. Ed. 953; Simpson v. Greeley, 20 Wall. 152, 22 L. Ed. 338 
Feibleman v. Packard, 108 U. S. 14, 1 Sup. Ct. 138, 27 L. Ed. 984 
Hardee v. Wilson, 146 U. S. 179, 13 Sup. Ct. 39, 36 L. Ed. 933 
Inglehart v. Stansbury, 151 U. S. 68, 14 Sup. Ct. 237, 38 L. Ed. 716 
Davis V. Trust Co., 152 tJ. S. 590, 14 Sup. Ct. 693, 38 L. Ed. 563 
Hamrick v. Patrick, 119 U. S. 156, 7 Sup. Ct. 147, 30 L. Ed. 396 
Estis V. Ti*abue, 128 U. S. 225, 9 Sup. Ct. 58, 32 L. Ed. 437; Mason 
V. U. S., 136 U. S. 561, 10 Sup. Ct. 1062, 34 L. Ed. 545; Sipperly 
V. Smith, 155 U. S. 86, 15 Sup. Ct. 15, 39 L. Ed. 79; Elevator Co. 
V. Nichols, 34 C. C. A. 90, 91 Fed. 832; Hook v. Trust Co., 36 C. C. 
A. 645, 95 Fed. 41. The question here, however, though in the 
main so presented, is not one of joinder in the appeal, or of notice 
and severance for failure or refusal to join therein. As joint inter- 
vening petitioners the appellants had a right, without joining others 
as appellants, to appeal from any final decree against them. The 
true objection is that they have not joined as appellees the other 
interveners and parties whose rights are so involved as to be affected 
by the result of the appeal. In its essential features the case is 
like that of Gray v. Havemeyer, 10 U. S. App. 456, 3 C. C. A. 497, 
53 Fed. 174, decided in the Sixth circuit. In Milner v. Meek, 95 
U. S. 252, 24 L. Ed. 444, the decree determined the amount and 
priority of the respective liens upon the estate of a bankrupt. One 
of the lienholders appealed, and there was a motion to dismiss be- 
cause the other lien creditors who were parties to the proceedings 
below were not parties to the appeal. In response to that objection 
the supreme court said: 

**It Is sufficient to say that the appeal was allowed in open court during the 
term at which the decree was rendered. No citation was, therefore, neces- 
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sary. Brockett r. Brockett, 2 How. 241, 11 L. Ed. 786. Milner alone appealed, 
bat his appeal brings up 90 much of the case and such of the parties as are 
necessary for the determination of his rights." 

Accordingly this court has held that an appeal taken in open court 
at the term when the decree was rendered brings within its juris- 
diction all of the parties whose presence is necessary to a determi- 
nation of the rights of the appellant. McNulta v. Commissioners, 
39 0. O. A. 545, 99 Fed. 328. If, therefore, these appellants had 
appealed from the decree of March 14, 1899; to which they obtained 
leave to file exceptions, instead of appealing from the decree of 
November, it would have been an appeal in term, of which, without 
citation, aU the other interveners and the original parties to the 
suit for foreclosure would have been bound to take notice. In re- 
spect to the distribution of the fund then remaining in the registry 
the decree of March alone was final, and the appeal should have 
been therefrom. In respect to the foreclosure and sale the decree 
of November was, of course, final; but, in so far as it defined the 
basis or rule for the distribution of the fund to be realized between 
creditors whose claims had not been presented and proved, it was 
necessarily and could reasonably have been understood to be only 
preliminary and advisory. The appellants chose, however, to ap- 
peal from that decree, acting presumably upon the theory that the 
declaration of priorities there made was conclusive, not only upon 
those to whom prior allowances had been made and paid, but upon 
subsequent interveners whose rights were determined by the decree 
of March. That theory can hardly be true; but, if it be assumed 
to be true, then, the decree appealed from having been rendered 
at a term of court which had passed, it was clearly necessary to 
include in the appeal and to serve with notice all parties of record 
whose interests or rights were directly involved. The receiver was 
made a party, but he did not appear, and, if he had appeared, plainly 
it would not have been his duty or right to undertake to represent the 
conflicting claims of the intervening creditors as between themselves. 
Bosworth V. Association, 174 U. S. 182, 19 Sup. Ct. 625, 43 L. Ed. 941. 
The mortgagor railroad company and its successor, the railway com- 
pany, were not necessary parties, since they had practically become 
extinct by the foreclosure and sale, and had no interest in the pro- 
ceeds. Mercantile Trust Co. v. Adams Exp. Co., 16 U. S. App. 37, 
7 C. C. A. 3, 58 Fed. 6. The purchaser took free from all incum 
brances, and, of course, is not concerned in the appeal; and the 
receiver himself, without a personal interest to protect, is not a 
necessary party. Edgell v. Felder, 39 C. C. A. 540, 99 Fed. 324; 
Railway Co. v. Jackson, 37 C. 0. A. 165, 95 Fed. 560. It seems 
equally clear that no assignment of error upon the decree appealed 
from could reach or directly affect the allowance ordered and paid 
to Bell before that decree was entered; but, if it be assumed that it 
could, then it was certainly necessary to make him a party to the 
appeal. The order making and directing the immediate payment of 
that allowance was in itself a final decree for the purpose of appeal. 
And therefore not challengeable indirectly by an appeal from another 
decree. 
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' The inconyenience of requiring notice of an appeal by one inter- 
vener to all others has been suggested. There may be many hun- 
dreds of them, and, if notice must be. given to every one, the burden, 
it is urged, would be intolerable, and practically would put a stop 
to appeals by interveners. It is deemed a sufficient answer that 
as decided in Milner v. Meek, supra, an effective ap^ieal may be 
taken at the term at which a decree is entered without a citation 
or other form of notice; and, even when taken after the term, if 
the parties interested are very numerous, notice to a few of each 
class, who should appear in good faith in defense of the interests 
of that class, would be deemed sufficient. That is the known prac- 
tice in the circuit court (McArthur v. Scott, 113 U. S. 340, 5 Sup. 
Ct 652, 28 L. Ed. 1015: Bank v. Taylor, 4 0. 0. A. 55, 53 Fed. 854, 
9 U. S. App. 406), and, since an appeal from a decree in such a case 
must necessarily be prosecuted upon that theory, no good reason 
is perceived against a like course when the parties actually present 
in the circuit court are too numerous to be joined in the appeal. 
The time for appeal having gone by, no notice which this court 
might now order could be effective to bring the absent parties within 
its jurisdictioti. Any attempt at such a departure from the known 
me^ods of procedure would introduce into the practice an uncer- 
tainty and confusion the consequences of which could not be fore- 
seen. The motion to dismiss is sustained. 



JAMES H. RICE GO. T. UBBEY et al 

(Gircalt Court of Appeals, Seventh Oircult January 2, 1001.) 

No. 642. 

L AppBAir—PABTiss— Allow ANOB ik Open Court. 

An appeal allowed in open court at the term when the decree was ren- 
dered, and duly perfected, brings into the appellate court, without cita- 
tion, aU the parties whose presence is necessary to a determination of the 
rights of the appellant 

ft Corporations— Suit against Officers— Parties. 

A suit in a federal court by a creditor of a corporation, !n behalf of 
himself and ail other creditors, against officers of the corporation, to 
charge them with liability under the Illinois statute (Rev. St c. 32, S 
16), which makes ail directors and officers of a corporation personally 
liable for its indebtedness in ei^cess of the amount of the capital stock, 
created with their assent. Is one to which neither the corporation nor its 
assignee in insolvency is an indispensable party, and their joinder will 
not be required where It would defeat the Jurisdiction of the court 

Appeal from the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

The bUl was filed by the appellant, a citizen of Illinois, and judgment cred- 
itor of the Parson & Libbey Company, and in behalf of aU other creditors of 
that company who might join in the suit against the appellees, citizens of 
Wisconsin. The object of the bill was to hold appellees responsible to the 
appellant and the creditors joining him for the debts of the Parson & Libbey 
Company assented to by the appellees in excess of its capital stock. The stat- 
ute of Illinois upon which the claim of liability is based is as follows: "If 
the Indebtedness of any stock corporation shall exceed the amount of its 
capital stock, the directors and officers of such corporation assenting thereto 
sbaU be personally and indlyldually liable for such excess to the creditors of 
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federal court would be ousted, Ziegler v. Railroad Co., supra. The 
liability here, if any, is not to the corporation or to its assignee, 
and its enforcement neither increases nor discharges any liability 
of the corporation. If the directors have incurred the liability of 
the statute, and should discharge that liability, they might possibly 
be subrogated to the right of the creditors to assets of the corpora- 
tion after the creditors' debts are paid. But the corporation and its 
assignee have no interest in the enforcement of this statutory lia- 
bility. This results in a reversal of this case upon the only ques- 
tion upon which the judgment of the court below was given. 

The court below made no inquiry upon the merits of the case. A 
right decision involves a close examination of the evidence relating 
to each indebtedness of which it is averred that the appellees as- 
sented to its creation. We think that the case ought to go back 
to the court below for this inquiry and judgment* The decree will 
be reversed. 



FLANAGAN et al. v. DUNNB. 

(Circuit Oourt of Appeals, Fifth Circuit January 15, 1901.) 

No. 954. 

1. Taxation— As8B88ifBNT— Validity. 

Laws Fla. c 4115, fi§ 21-23, require the owner of real property or hia 
agent to return the same for taxation, and the property to be assessed 
against the owner, or to the unknown owner if no return is made and 
the owner is unknown. Rev. St Fla. 9 1982, provides that a mortgage 
creates a specific lien on real estate, and does not convey the legal title. 
The mortgagee of real estate, who was not in possession, made a return 
to the assessor showing that it was the mortgagee of the lands, and they 
were appraised to it Held, that the purchaser at a tax sale thereunder 
acquired no title to the property as against a foreclosure purchaser, since 
the assessment was invalid. 

9. Bam B— Estoppel. 

Where the property was sold at a mortgage foreclosure to the mort- 
gagee, but before the confirmation of the sale the bid was assigned to 
plaintiff, the latter Is not estopped by the return of the mortgagee f^om 
denying the validity of the assessment and the si^le thereunder, since he 
does not hold under the mortgagee, and is not bound by his acts. 

Appeal from the Circuit Court of tke United States for the Southern 
District of Florida. 

This is a bill brought by the appellee In the court below to have declared 
void certain tax sales made in 1895 for unpaid taxes of 1894, under which the 
respective appellants claim title to or interests in various parcels of land in 
Pasco county, Fla., alleged to be the property of the appellee. After several 
amendments to the bill, the cause was put at issue, and referred to a master of 
the court to state the facts. The master reported the facts of the case to be 
as follows: "(1) That !n 1891 one Franklin Lr. Chase was the owner of the 
lands in controversy, and that in January of that year be executed a mort- 
gage on these lands to the Florida Land & Improvement Company, and after- 
wards transferred all of said lands; and in the year 1893 the Florida Land 
& Lumber Company became the owner of them, and remained the owner until 
the foreclosure proceedings hereinafter set forth. That subsequently proceed- 
ings were instituted in this court to foreclose said mortgage. That on the 
15th day of July, 1896, a decree of sale was entered in said cause In which de- 
cree one certain parcel of land was described as 19,919.80 acres, and W. A. 
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the Eastern district of Wisconsin err in refusing to entertain juris- 
diction of the cause without the presence of the Farson & Libhey 
Company or its assignee as parties thereto? Parties to a bill in equity 
have been divided by the supreme court in several decisions, and by 
this court in Ziegler v. Railroad Co., 39 C. C. A. 431, 99 Fed. 114, into 
the following classes: (1) Formal parties. (2) Persons having an in- 
terest in the controversy, and who ought to be made parties in order 
that the court may act according to the rule which requires it to de- 
cide on and finally determine the entire controversy, and do complete 
justice, by adjusting all the rights involved in it. These persons are 
commonly termed "necessary parties" ; but, if their interests are sep- 
arable from those of the parties before the court, so that the court 
can proceed to a decree, and do complete and final justice, without 
affecting other persons not before the court, the latter are not indis- 
pensable parties. (3) Persons who not only have an interest in the 
controversy, but an interest of such a nature that a final decree 
cannot be made without either affecting that interest or leaving 
the controversy in such a condition that its final termination may 
be wholly inconsistent with equity and good conscience. Thei stat- 
ute on which this case is predicated has been construed by the su- 
preme court of Illinois in Low v. Buchanan, 94 111. 76, and Woolver- 
ton V. Taylor, 132 111. 197, 33 K E. 1007. In the latter case it is said: 
"The statute certainly does not mean that the officers shall only become 
liable for one act of assenting to excessive indebtedness during the life of the 
corporation. The amount in excess may continue to be increased from time to 
time by different officers, running over a period of years. By a single bill 
for the benefit of aU the creditors against all these officers that excess may 
be recovered, and made a fund for the payment of all the debts. ♦ ♦ ♦ 
The officers, If liable at all, are liable to all the creditors of the corporation, — 
those existing prior to the contract creating the excessive indebtedness, those 
whose debts are created thereby, and also those who may afterwards become 
its creditors. As to the subsequent creditors, could it be said the cause of ac- 
tion accrued before they became creditors? The action must be for their ben- 
efit as well as that of all others, and yet they may not have become creditors 
of the corporation until more than five years after the first assenting to the 
excessive indebtedness." 

We are bound by. the construction put upon the statute by the 
supreme court of Illinois. It is our opinion, in the light of this de- 
cision, that the case under consideration is an equitable suit for the 
benefit of all the creditors, and that the fund recovered would be 
distributed ratably among all the creditors. To such a suit the cor- 
poration or its assignee is not an indispensable party. Without 
their presence, complete justice can be done as between the creditors 
and those charged with statutory liability. It might be convenient 
that they should be made parties in order to ascertain more readily 
the indebtedness of the corporation. But that can be done without 
their presence. So, also, it might be convenient to have them before 
the court in the ascertainment of the facts if indebtedness in excess 
of capital stock was created, and when; but the court can ascertain 
those facts without their presence. No right of the corporation or 
its assignee is to be determined or affected, and, while they may 
come within the class designated as necessary parties, they need 
never be summoned as parties, if by so doing the jurisdiction of the 
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thereon cut down and cnt Into sawlogs. (9) That the remainder of the lands 
described In the bill were, at the time of the bringing of this suit, wild, un- 
cultivated, and unoccupied, and were in the actual possession of no one. (10) 
That the timber on the said lands constitutes the principal value of the lands 
described In the bill of complaint. (11) That the complainant never held 
these lands In trust for the Florida Land & Improvement Company. (12) 
That the complainant was not in 1894, nor at the commencement of this suit, 
an officer of the Florida Land & Improvement C\)mpany, and has not, since 
1891, been a stockholder in said corporation." No exceptions were filed to the 
master's report, and thereupon a final Judgment was entered adjudging the as- 
sessment of 1894 and the sale thereunder In 1895 void, and otherwise granting 
full relief to the plalntiflT below. In this court the appellants assign errors as 
follows: "(1) The court erred in not dismissing the bill of complaint of the 
complainant on the ground that the findings of fact of the master, which were 
not excepted to, failed to set forth any error or Irregularity in connection 
with the assessment or sale of the lands described in the bill of complaint, 
which was sufficient to avoid the tax sales and the deeds In pursuance thereof ^ 

sought by the bill to be declared void, and clouds upon the title of complain- 
ant. (2) The court erred In its final decree rendered in said cause In decree- 
ing that the assessment to the Florida Land & Improvement Company of the 
lands described in the bill of complaint was void, because the findings and re- 
port of the master, which were not excepted to, presented no basis upon which 
the court could decree the said assessment to he void. (3) The court erred in 
Its said final decree In decreeing that the equities were with the complainant I 

and in granting the complainant the relief prayed, because the findings and 
report of the master, which were not excepted to, furnished no basis upon j 

which a decree could be rendered in favor of the complainant. (4) The court 
erred In Its said final decree in decreeing that Florida Land & Improvement 
Company made no return of the lands described in the bill of complaint for 
taxation, because the findings and report of the master, which were not ex- | 

cepted to, showed that the Florida Land &, Improvement Company did return | 

the said lands for assessment and taxation. (5) The court erred In its said | 

final decree in decreeing that the notice of sale published by the tax collector j 

was not signed In compliance with law, and that the tax sale In pursuance 
thereof was thereby Illegal on the ground that the report of the master, which | 

was not excepted to, showed that the said notice of sale was properly signed ' 

by the said tax collector In compliance with law." 

Hugh 0. Macfarlane, T. M. Shackleford, and J. F. Glenn, for appel- 
lants. 
L. J. Starbuck, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Oircnit Judges. ! 

PARDEE, Circuit Judge (after stating the facts). The second as- 
signment of error presents the main question on this ap]>eal, and it 
is whether the assessment made in 1894 of the property of the Florida 
Land & Lumber Company in the name of the Morida Land & Im- i 

provement Company as owner was a valid assessment. The law of 
the state of Florida providing for the manner of making assessments 
on lands is as follows: 

"Sec. 21. The lands in each county In this state, subject to taxation and 
not included In the limits of incorporated towns and cities and laid off in lots 
and blocks, shall be assessed by townships; and In making the assessment ' 

the assessor shall begin with the lowest numbered section In each township, 
and shall assess each lot, tract or parcel of land therein. In accordance with j 

the description as returned for taxation by the owner or agent: provided. | 

the assessor may correct any errors in the description so returned, and if 
the owner or agent fails to make such returns the assessor shall assess all 
lands not returned, according to the government survey, and can assess in 
' one assessment all the lands In a section belonging to the same owner, or 
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assessed as 'unknown'; and tbe assessor shall continue In his assessment roll 
the description and assessment of the remaining sections in the township in 
the order of their numl>er8, and in the same manner he shall then assess all 
the other townships in his county in like manner: provided, that when pri- 
vate surveys of land or descriptions by metes and bounds have taken the 
place of government surveys, and the land is known, designated, and described 
only by such private surveys or metes and bounds, the description in the 
assessment shall l>e made in accordance with such surveys or descriptions 
as recorded in the office of the clerk of the circuit court; and when Spanish 
grants or donations exist hi any county in this state which have not been 
surveyed and platted, or which plats are not recorded in the office of the clerk 
of the circuit court, the assessor for such county shall assess the several 
tracts of land owned in such grants, not platted as above, describing the same 
by reference to deed of record, giving the book and page of record as appears 
in the office of the clerk of the circuit court, and If the deed conveying such 
tracts is not recorded upon its production to the assessor he may describe 
the land as being that tract, lot, piece or parcel described in a deed executed 
by the grantor, (naming him) to the grantee (naming him) therein, and bear- 
ing date (giving the date shown by deed), and such description shall be valid 
and sufficient for all purposes of the assessment. The county commissioners 
of each county in this state shall purchase and have mounted on cloth, and 
then bound in volume or volumes, two complete sets of photo-lithographed 
township maps in their respective counties, one to be kept in tbe office of the 
clerk of the circuit court and the other in the assessor's office In their several 
counties, and all these maps, and all maps and information which may come 
into the hands of the several assessors, which may be used in preparing the 
assessment roll, shall remain in the assessor's office and be delivered to his 
successor In office: provided, that any maps now owned by any tax assessor 
may be purchased at their discretion by the county commissioners at a rea- 
sonable price. And should any assessor so fall to deliver said maps as above 
provided, his bond shall be responsible to the value of said property, as re- 
quired -for the faithful discharge of his duty. He shall make the assess- 
ments of real estate in cities and towns, by lots and blocks, in regular order, 
throughout the original plan of the city or town, and all additions thereto, 
all the lots of a block to be listed in their regular order under tbe letter, 
number or other designation of the block as filed and recorded in the office 
of the clerk of the circuit court, blocks also to follow in their regular order, 
(and all lots or sub-divisions of a block, when belonging to one owner and 
being numbered consecutively and lying contiguously, may be assessed to- 
gether and the taxes extended on one line,) each of the smallest sub-divisions 
of such block to be entered and the taxes thereon to be extended separately. 

"Sec. 22. The assessor shall ascertain by personal inspection, where not 
already sufficiently acquainted therewith, the value of the lands, and assess 
them at their full cash value, and set down in the asse^ment rolls follow- 
ing and opposite the description of the lands, the name of the owner or 
person in whose name the return is made, and when the land has not been 
returned and when the assessor has no means of discovering the name of the 
owner the assessor shall enter the word 'Unknown' In the column of the 
assessment roll provided for the name of the owners or persons making the 
return. The assessment books as provided by the comptroller shall contain 
an alphabetical index in which the assessor shall be required to indicate the 
name and the post-office address, if it can be ascertained, of each person 
whose name appears upon the assessment roll, and shall indicate opposite 
such name, as indexed, the pages upon which any tax or taxes may be found 
to be assessed. 

"Sec. 23. In order to facilitate the assessor in ascertaining the names and 
post-office address of owners of real estate, the several clerks of the circuit 
courts in each county of this state, shall be required to furnish to the assess- 
or of his county, on the first day of January of each year, an abstract showing 
the names of grantors and grantees, and description of land, and their post- 
office address, (if it can be ascertained), with date of transfer of deeds and 
conveyances which have been filed for record in his office during the previous 
year; which abstract of transfers shall guide the assessor in entering the 
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names of owners of real estate on the assessment roll for the ensuing year. 
The clerk of the circuit court in compensation for his services shall be allowed 
ten cents for each instrument of conveyance filed for record in his ofice, 
which amount he shall add to his legal costs for recording the same." 
Laws Fla, c. 4115. 

The intent of the lawmaker unquestionably was to have the assess- 
ments of lands in the names of the owners, and that the land should 
be assessed otherwise only when the assessor could not, with dili- 
gence and the means at hand, obtain the name of the owner, in which 
case the assessment could be entered "Owner Unknown." To find 
the name of the owner, the assessor was to look to the records, the 
returns, if any, made, and other information at hand. Under former 
statutes, very similar as to the duties of assessors, the purpose to as- 
sess the land in the name of the owner has been clearly decided. 
Thus, in L'Engle v. Railroad Co., 21 Pla. 353, it was held that an as- 
sessment in the name of one who claimed on a master's deed based 
upon the foreclosure of a mortgage, the mortgagor not having a 
good title, was void. And in L'Engle v. Wilson, Id. 461, it was held 
that an assessment to Parkhurst, when the land belonged to Wil- 
son, the executor of the estate of Parkhurst, was void. See, also, to 
the same purport, Brown v. CasteUaw, 33 Fla. 204, 210, 14 South. 
822. In Staekpole v. Hancock, 40 Fla. 362, 384, 24 South. 914, 921, 
where lands belonged to W. P. Staekpole and J. L. Connor, and J. I* 
Connor made a return for taxation, yet the assessor returned the 
lands in the name of W. L. Connor, the assessment and all proceed- 
ings thereunder were held void. We quote from the case as follows: 

"The evidence introduced by the complainants was sufBcient to prove, in 
the absence of a counter showing, that the land was returned to the assessor 
for the year 1888 in the name of J. L. Connor, who was an owner to the 
extent of an undivided half interest, and that the assessor undertook to base 
his action in assessing the property upon this return. It was his duty to 
make the assessment to the owner or person making the return, but this was 
not done. The assessment was to a person not the owner, nor to one making 
the return, and in this respect it was clearly in violation of the statute." 

The assessment law given supra authorizes returns to be made by 
owners and agents, and declares the consideration to be given by 
the assessor to such returns; and we are clear that when, by the law, 
the assessor is authorized to assess property in the name of the person 
who makes the return, the return referred .to is the return authorized 
by the law, — the return made by the owner or agent, a legal return. 
And it is on this line that we understand the court in Staekpole v. 
Hancock, supra, where it was said, "It was his duty to make the as- 
sessment to the owner or person making the return." To hold other- 
wise would be to permit the assessor, who does not know the owner, 
and has no means of discovering the name of the owner, to receive 
and act on a return made by any one merely reciting that he was not 
the owner. In the present case no return was made by any owner 
or agent, nor purporting to be by any owner or agent. The return 
made and presumably acted upon shows on its face that it was by 
one who not only had no title, but did not claim any. Under the law 
of Florida a mortgage is a specific lien on the property therein de- 
scribed, and not a conveyance of the legal title or of the right of 
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possession. Rev. St Pla. § 1982. See Pasco v. Gamble, 15 Fla. 562; 
Jordan v. Sayre, 24 Fla. 1, 3 South. 329. The return in question, so 
far as the assessment of the land to the owner was concerned, was 
wholly outside of the matter, and for the assessor to have taken it to 
make his tableau of assessment was unlawful, and invalidated the as- 
sessment. All proceedings on a void assessment are void. L'Engle 
V. Bailroad Co., supra; L'Engle v. Wilson, supra; Brown v. Castel- 
law, 33 Ma. 204, 14 South. 822; Daniel v. Taylor, 33 Pla. 636, 15 
South. 313. And see Stackpole v. Hancock, supra. 

This decision renders- it proper to affirm the decree of the court 
below without the necessity of considering other assignments, unless 
there be merit in the third assignment, which is so general in its 
character that it might be wholly disregarded under our rules. Un- 
der this assignment the appellant undertakes to raise the question 
that, as the Florida Land & Improvement Company made a return to 
the assessor that it held a mortgage upon the lands in controversy, 
upon which return the assessor assessed the lands in the name of the 
Florida Land & Improvement Company, and thereafter, on the fore* 
closure of a mortgage and the decree of sale thereunder, the Florida 
Land & Improvement Company became the successful bidder for the 
said lands, and before confirmation and deed assigned the bid to the 
present complainant, the present complainant is estopped from de< 
nying that the lands in controversy were not properly assessed to the 
Florida Land & Improvement Company as the owner. We have 
found that the act of the assessor, on the return of the Florida Land 
& Improvement Company, in assessing the lands to the company 
was illegal and void. The present complainant does not hold title 
under the Florida Land & Improvement Company, and is neither by 
deed, record, nor en pais estopped by any of the acts and declarations 
of said company. So far as tiiis record goes, we doubt if there would 
be any estoppd as against the Florida Land & Improvement Com- 
pany, if that company were before the court asking relief. In short, 
we find none of the elements of an estoppel as against the complain- 
ant, and hardly consider the argument made on that line as serious. 
The decree of the circuit court is affirmed. 



GROSS V. PALMER et aL 

(Circuit Court, N. D. lUinois, N. D. November 8, 1900.) 

No. 25.050. 

DBPOsrriONs— Lbttebs Rogatory. 

Letters rogatory may be issued from a circuit court, where testimony 
cannot otherwise be obtained In foreign Jurisdictions, but It must be shown 
with certainty that a commission Is not adequate, preferably by the 
issuance of such commission and its return, showing the Impossibility, 
after proper efforts, of obtaining the desired testimony thereunder. 

Application by Complainant for Issuance of Letters Rogatory. 

P. F. Reed, for complainant. 

Wilson, Moore & Mcllvaine, for defendant 

105P.^53 
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KOHLS A AT, District Judge. In this matter I am of the opinion 
that the authorities sustain complainant's contention that letters 
rogatory should issue where the desired testimony cannot otherwise 
be obtained. A commission is, as a rule, the more expeditious, com- 
prehensive, and satisfactory means of procuring evidence outside the 
jurisdiction of the court, and this means of taking such testimony is 
favored by the courts where it is adequate. Complainant seeks to 
establish the fact that this means is not adequate in this instance 
by his affidavit made upon information and belief only. This show- 
ing I do not deem sufficient. I am of the opinion that the impossi- 
bility of obtaining the testimony sought by ordinary procedure un- 
der a commission should be established with certainty; the most 
satisfactory method being the issuance of such commission, and its 
return showing the impossibility, after proper efforts made, of ob- 
taining the desired testimony thereunder. There seems to be no 
direct authority for defendant's contention that oral examination 
may be had under letters rogatory. In this case the application now 
made for the issuance of letters rogatory will be denied, with leave 
to renew should a commission fail to afford complainant adequate 
relief. 



McCLAIN v. PROVIDENT SAVINGS & LIFE ASSUR. SOC. OF NEW YORK 

(Circuit Court. B. D. Pennsylvania. January 9, 1901.) 

No. 55. 

LiFB Insurance — Avoidance op Policy for Misrepresentation — Warrant- 
ies IN Application. 

Where a poUcy of life insurance states that it is issued in considera- 
tion, inter alia, of the "statements and agreements" contained in the 
application, and the application closes with the declaration: "I hereby 
declare that I have read and understand all the above questions and the 
answers thereto, and they are hereby made part of my appUcation for 
assurance, ♦ ♦ ♦. and I hereby warrant said answers as written to be 
true," — ^the answers to the questions in such application are warranties, 
and not merely representations, and, if any of them are untrue, it avoids 
the policy, without regard to the question of their materiality, or the 
good faith of the insured. 

On Motions for Judgment upon Special Verdict and Motion for New 
Trial. 

Joseph H. Brinton, for plaintiff. 
Francis Rawle, for defendant. 

J. B. Mcpherson, District Judge. At the trial I was disposed 
to give the jury binding instructions in favor of the defendant, but, in 
order that certain controverted questions of fact might be determined 
in case it should be important or desirable to have such determina- 
tion, I asked the jury to find a special verdict upon these questions, 
and to submit to the court the legal effect of the facts so found. 
This was done by the jury, and the case is now before me on a mo- 
tion by the plaintiff for judgment in her favor, a similar motion on 
behalf of the defendant, and a motion by the defendant for a new 
trial. I should grant a new trial with little hesitation if I did not 
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think that the case could properly be ended now (so far as this court 
is concerned) by the entry of judgment in favor of the defendant on 
the special verdict. 

In two respects, as the jury have found, the answers of the insured 
in his application were untrue. He had had the disease of dyspepsia 
before April 27th, the day when the application was made, and he 
had been attended by a physician before the same date, although the 
application denied that he had ever had dyspepsia, and contained the 
answer, "Had no medical attendance," in reply to the question, 
**When and by what physician were you last attended, and for what 
complaint?" In my opinion, the insured warranted these answers 
to be true, and therefore their materiality, or the good faith of the in- 
sured in making the answers, is not to be considered. Accordingly, 
the finding of the jury upon these two points — ^materiality and good 
faith — ^may be properly disregarded. Moulor v. Insurance Co., Ill 
U. S. 335, 4 Sup. Ot. 466, 28 L. Ed. 447, was cited as a decisive au- 
thority in favor of the plaintiffs position that the answers in contro- 
versy are representations only, and not warranties. I cannot assent 
to this view of that case. The policy there expressly declared the . 
answers to be "representations," while the application itself only 
warranted "that the above are fair and true answers"; adding: *T!t 
is acknowledged and agreed *. * * that if there be, in any of the 
answers herein made, any untrue or evasive statements, or any mis- 
representation or concealment of facts," the policy should be null 
and void. This was evidently a warranty of fairness and good faith 
only, and such a warranty is equivalent to a mere representation. In 
the case in hand, however, the policy refers to the "statements and 
agreements" — not to the "representations" — ^in the application, and 
neither "statement" nor "agreement" is opposed to "warranty," or 
qualifies it in the least. A warranty is an agreement; an answer is 
a statement; and the x)olicy therefore says, in other words, that in 
consideration, inter alia, of the answers and warranties of the ap- 
plication, the contract is made. ^ ^^Representation" has a technical 
meaning; "statement!' is a colorless word. Neither does the applica- 
tion warrant fairness merely, but warrants that "all the statements 
contained in part 1 and part 2 of this application * * * are * * * full, 
true, and complete"; adding also the unnecessary clause, "and that, 
if any concealment or fraudulent or untrue statement be made," the 
policy shall be void. Even if this cumulation of provisions — one 
being a clear warranty, and the other being, therefore, a superfluous 
addition — ^should be thought to reduce the warranty so as to make the 
answers merely representations, there still remains the concluding 
sentence of the application, separated by many questions and an- 
swers from the provisions I have just been considering. I think this 
sentence should be taken as the final word of the parties on the sub- 
ject, the final explicit declaration of the insured: "I hereby declare 
that I have read and understand all the above questions and the 
answers thereto, and they are hereby made part of my application for 
assurance by the Provident "Savings & Life Assurance Society of New 
York, and I hereby warrant said answers as written to be true. 
• • *» fjrjjjg jg njj unqualified agreement, and, to my mind, is 
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decisive. It follows immediately the answers- complained of, and, in 
mj opinion, makes them warranties. 

But, if this construction of the contract should be wrong, and if 
these answers are held to be representations only, it may be proper 
to suggest to the court of appeals that the plaintiff should not be al- 
lowed to have judgment upon the special verdict, but that the case 
should be sent back for a new trial. As it seems to me, the weight 
of the evidence is against the verdict, and ought to have led to a 
different result. 

Judgment may be entered in favor of the defendant upon the spe- 
cial verdict. 



CALM et al. V. DOLLBT. 

(Circuit Court, B. D. Pennsylvania. January 7, 1901.J 

No. 19. 

PftOHXSSOTiT Notes— AcTiows— Defenses. 

In an action on a promissory note by plaintiffs who allege that they 
are bona fide Indorsers for value before maturity, an affidavit of defense 
which does not deny such allegation, but sets up an oral agreement be- 
tween defendant and the payee at the time the note was signed that de- 
fendant should not be held liable thereon, and that the payee then stated 
that such arrangement was satisfactory to his brother (one of the plain- 
tiffs), is insufficient, even conceding that such agreement could be proved, 
to affect the note, since it fails to show that plaintiffs were parties to the 
agreement, or to aver that they had notice of It before acquiring title to 
the note. 

Rule for Judgment for Want of a Sufficient Affidavit of Defense. 

Jacob Singer, for plaintiff. 
Albert B. Weimer, for defendant, 

J. B. McPHEBSON, District Judge. The plaintiffs In this suit 
aver themselves to be bona flde indorsees for value, before maturity, 
of a promissory note of which the defendant is the maker, and the 
pending motion raises the question whether the following affidavit 
of defense is sufficient to prevent a summary judgment: 

"I» Charles S. Dolley, defendant above named, have a full, true, and com- 
plete defense in the above salt, as follows: 

"I filed in the United States patent office on October 21, 1896, an application 
for a 'process of tanning* (No. 609,600), which application was thrown into 
Interference with several other applications covering closely allied processes. 
Among these was one for 'the treatment of hides,' by Edward Calm, of New 
York, filed November 19, 1896 (No. 612»701). 

'These Interferences were contested, and gradually overcome, the one with 
Calm being dissolved by decision of the commissioner of patents on May 23, 
1899, whereupon Mr. Calm entered a new and amended application, which 
was in turn thrown into Interference with my pending application. . 

"On December 4, 1897, I sold to Mr. James F. Crank, of the city of Los 
Angeles, California, an undivided one-half of all my right, title, and Interest 
In and to the said pending application and to certain foreign patents covering 
the same process. Mr. Crank covenanted to 'use the utmost diligence in pro- 
curing purchasers for said patents and applications, and to pay aU expenses 
necessary for the speedy and successful sale of said applications and patents.' 

"In June, 1899, Mr. Crank had, as he thought, perfected arrangements for 
the sale of the process In the United States, and was anxious that the landing 
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interference should be dissolved, and the patent be Issued as promptly as pos- 
sible. He thereupon opened up negotiations with Mr. Edward Calm, one of 
the parties to the Interference, and arranged terms with him according to 
which Calm should concede priority of invention, and allow my application to 
go to Issue. 

"On or about June 29, 1899, Mr. Crank and Mr. Franklin H. Hough, of 
Washington, D. C, patent attorney in charge of my application, met Mr. 
Edward Calm In New York City, and between that date and July 8, 1899, 
dosed an agreement with Mr. Calm, whereupon he conceded priority, giving 
the papers to Mr. Crank, who forwarded them to Mr. Hough's brother in 
Washington, by whom they were filed with the examiner of Interferences on 
July 10, 1899. The interference was then dissolved, and on Jply 18th my 
patent was formally allowed, and was Issued August 8, 1899 (No. 630,494). 

"On July 10, 1899, I went to New York City, and, together with Mr. Crank 
and Mr. Hough, met Mr. Edward Calm at the office of his attorney, Mr. J. E. 
M. Bowen, where Mr. Crank paid Mr. Calm the sum of $2,500, one-half of the 
consideration for his concession, and where the note In suit for the balance of 
$2,500 was prepared, which I waa requested to sign with the understanding 
that my signature was necessary, owing to my being the party to whom the 
concession of priority had been made, but that Mr. Qrank, who had made the 
negotiation, and who had paid Mr. Calm $2,500, was to be responsible for the 
payment of the note. 

'*I stated clearly at the time, and it was understood by all parties, that I 
was unable to pay this note, and that they were to look to Mr. Crank for pay- 
ment 

'*In accordance with this understanding, no references were asked of me, but 
Mr. Edward Calm requested Mr. Crank to accompany him to his brother's 
oflSce, stating that. If he satisfied his brother of his (Mr. Crank's) responsibility, 
he would be satisfied. 

"Whereupon Mr. Edward Calm and Mr. Crank went together to see Mr. 
Maximilian Calm, one of the plaintiffs above named, and certain parties to 
whom Mr. Crank referred as to his business standing and ability to pay the 
note. During their absence I remained in Mr. Bowen's office. They returned 
!n the course of an hour, and I was assured by Mr. Edward Calm that every- 
thing was satisfactory, and that both he and his brother, Maximilian Calm, 
were content to look to Mr. Crank for payment of the note. 

"Under these conditions I signed the note, which was indorsed by Mr. 
Crank, and, but for this understanding, I would not have been induced to sign 
the note. 

"All of which I expect to be able to prove at the triaL** 

The affidavit does not deny that the plaintiffs are bona fide holders 
for value, before maturity, and this must, therefore, be accepted as 
true. The essential averments of the affidavit are that, when the 
defendant signed the note, it was '^understood by all parties that [he] 
was unable to pay this note, and that they were to look to Mr. Crank 
for payment"; and, further, that the defendant was assured by 
Edward Calm, who is not one of the plaintiff firm, that "everything 
was satisfactory, and that both he and his brother, Maximilian Calm, 
were content to look to Mr. Crank for payment of the note. Under 
these conditions I signed the note, which was indorsed by Mr. Crank, 
and, but for this understanding, I would not have been induced to 
sign the note." 

In my opinion, neither of these averments is sufficient to prevent 
judgment, even if the Pennsylvania decisions were binding on this 
court upon a question of general commercial law. Both averments 
are fatally defective, because-the first does not declare that the plain- 
tiffs were parties to the understanding that the defendant was not 
to be bound by his contract of indorsement, and because the second 
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does not declare that the plaintiffs, before acquiring title, knew that 
the note had, been signed with such an understanding. The affidavit 
shows clearly that the plaintiffs were not present when the alleged 
understanding was entered into; and the averment that Edward 
Calm, who was not a member of the plaintiff firm, informed the de- 
fendant that the plaintiffs would look to Mr. Oank only for pay- 
ment of the note is an averment of incompetent hearsay evidence 
that cannot be considered. The defendant nowhere alleges that the 
plaintiffs had notice of the understanding that he was not to be 
called upon to pay the note, but only makes oath that he was in- 
formed that they had received such notice; and this is, of course, 
a different matter. I think it cannot be denied that without actual 
notice the indorsees could not be bound by an unknown agreement 
of the original parties. None of the cases cited by the defendant 
goes so far as to hold that a bona fide indorsee, for value, of n^o- 
tiable paper, befote maturity, can be affected by an agreement of 
which he had no notice that was intended to relieve the maker from 
liability. How extensive the scope of the Pennsylvania rule may 
be that permits evidence to be given concerning a parol agreement 
made at the time a written instrument was executed, when such 
agreement was the inducement that led to the signing of the instru- 
ment (Iron Co. V. Willing, 180 Pa. St. 165, 36 Atl. 737), it is unneces- 
sary now to decide; for I think it is clear that such a parol agree- 
ment as is now set up cannot be proved in the federal courts at all 
(Martin v. Cole, 104 U. S. 30, 26 L. Ed. 647), and, if provable in Penn- 
sylvania, can only be enforced in an action between the parties to 
the parol agreement, or in an action brought by a subsequent holder 
with notice. 
The rule for judgment is made absolute. 



LOWNDES et al. v. UNITED STATES. 

(Circuit Court, D. Soutli Carolina. January 4, 1901.) 

Eminent Domain— Taking op Property for Public Use— Destruction of 
Easement. 

Owners of land lying on a stream, who, with their ancestors, have used 
the waters of such stream for nearly 100 years for flowing the land in 
the growing of rice, have acquired an easement therein which constitutes 
property, within the meaning of the fifth amendment to the constitution, 
and they are entitled to maintain an action against the United States to 
recover Just compensation for the taking of property for public use upon 
an allegation that the federal authorities, in the exercise of their lawful 
power to Improve navigation, have diverted the waters of the stream, aifd 
thereby destroyed such easement, and the value of the land to which it 
was appurtenant 

On Demurrer to Petition. 

A. D. Cohen and Legare & Holman, for petitioners. 
Abial Lathrop, U. S. Atty. 

SIMGNTON, Circuit Judge. This is a petition addressed to this 
court exercising the jurisdiction of the court of claims. It seeks 
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compensation for property of the petitioners, taken by the govern- 
ment for public purposes. The fifth amendment to the constitution 
provides: "Nor shall private property be taken for public use with- 
out just compensation." When such property is so taken without 
previous contract, an implied contract arises that just compensa- 
tion will be given therefor. On this implied contract this petition 
proceeds. An answer has been filed to the petition. The petition 
having been read to the court, at the call of the cause for trial the 
government, under the Code Practice of South Carolina, interposes 
the demurrer that the petition and complaint do not state facts suflS- 
cient to constitute a cause of action. This demurrer is what was 
known in Code pleading as an oral demurrer. It can be made not- 
withstanding that an answer has been filed. It is now required to 
be in writing. This is not a general demurrer to the merits. It is 
addressed to the sufficiency of the complaint. It will not avail to 
dismiss the complaint, unless it shall appear that the complaint can- 
not be amended so as to state a cause of action. The present ques- 
tion is, does this petition or complaint state facts sufficient to con- 
stitute a cause of action? The gravamen of the petition is the de- 
struction of two rice plantations of the petitioners situate on Mos- 
quito creek and Santee river, in South Carolina. The petition states 
the location of said plantations and their boundary on Mosquito 
creek, and their use as rice plantations by petitioners and their an- 
cestors for nearly 100 years, dependent for flowage and drainage 
on Mosquito creek; that the government of the United States, in the 
lawful exercise of its authority, made a short cut from Santee river 
to Winyah Bay by means of a cut or canal; that this cut receives 
the waters of Mosquito creek from the Santee river, and conducts 
them by said canal to a tributary of Mosquito creek, destroying the 
natural ebb and flow of Mosquito creek, and the use of its waters 
for the said plantations. Here is the allegation that the petitioners 
and their ancestors for nearly 100 years have enjoyed an easement 
in the waters of Mosquito creek (Lyon v. Fishmongers' Co., L. R 1 
App. Cas. 663), and that by the action of the government, for public 
purposes, and as the direct result of such action this casement has 
been impaired, — it may be destroyed (Lewis, Em. Dom. §§ 83, 84). 
If this be so then it may be that the property of the petitioners has 
been taken from them for public purposes. The language of the 
constitution is, '^or shall private property be taken for public pur- 
poses without just compensation." An easement may be the sub- 
ject of property as well as land (U. S. v. Great Falls Mfg. Co., 112 
U. S. 645, 5 Sup. Ct. 306, 28 L. Ed. 846; Great Falls Mfg. Co. v. 
Attorney General, 124 U. fi. 597, 8 Sup. Ct. 631, 31 L. Ed. 527); 
and perhaps this may be a physical invasion of a hereditament of 
private owners and a practical ouster of their possession (U. S. v. 
Alexander, 148 U. S. 191, 13 Sup. Ct. 529, 37 L. Ed. 415; Lewis, 
Em. Dom. § 84). For the purposes of this demurrer, this is enough 
to sustain the petition. It sets forili a cause of action. Whether it 
can be sustained when the answer is considered and the testimony 
taken, is Another question going to the merits. The demurrer is over- 
ruled. 
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SILVER ▼. KENT et aL 

(CBrcuit Court, E. D. Pennsylyanla. January 81, 1001.) 

No. 23. 

1. BiLTiS AND Notes—Guaranty— CONSTRUCTION. 

Defendants executed the following Instrument: "As security for the at> 
tached note, the undersigned hold claims amounting to more than the 
amount thereof; and, for valuable consideration, we agree, if the aboye- 
described note is not paid at maturity, to collect said claims, and to pay 
the full amount due on said note to the holder thereof, without any de- 
duction or charge." Held^ that the instrument was an absolute, uncondi- 
tional guaranty to pay the note, and not merely an agreement to collect 
the claims mentioned and pay the note therefrom. 

2l Same—Defenses. 

Where one who has signed a contract reciting a consideration, and 
guarantying the payment of a note given for a loan made in reliance 
on his guaranty, is sued on his contract, he cannot set up the defense that 
he has received no consideration for his guaranty, and no notice of its ac- 
ceptance. 

Conard & Middleton, for plaintiff. 

Read & Pettit, for defendant Samuel L. Kent. 

DALLAS, Circuit Judge. Tlie plaintiff's statement of daim sets 
oat a promissory note which, as it alleges, he received from the 
Ck)lumbia Navigation Company for f 5,000 loaned by him to it, and 
that, at the time this note was given, the defendants, who were con- 
nected with that company, guarantied the payment of it by a certain 
undertaking in writing, of which the following is a copy: 

**As security for the attached note of the Columbia Navigation and Trading 
Ck>mpany, dated December 13th, 1807, and due September 13th, 1898, for the 
sum of $5,000, the undersigned hold claims for labor, materials, supplies, etc., 
against the steamer City of CiOlumbia, amoimting to more than the amount 
of said notes. For the sum of one dollar to us in hand paid, and receipt of 
which is hereby acknowledged, and for other valuable consideration, we, the 
undersigned, agree, undertake, and bind ourselves, if the above-described note 
is not paid at maturity by the Ck)lumbia Navigation and Trading Company, to 
collect said claims, and to pay the full amount due on the attached and above- 
described note, on or before December 13th, 1898, to the holder thereof, with- 
out any deduction or charge whatever. In witness whereof, we have here- 
unto attached our seals and affixed our signatures this 18th day of December, 
1897. 

•'[Signed] Max Levy. 

"[Signed} Samuel L. Kent. 

"[Signed] Harrington Emerson. 

"Witness to all three signatures: 

"G. P. Armstrong." 

The present action is brought upon this instrument, and the de- 
fendant Kent has filed an aflSdavit wherein he defends upon two 
grounds, namely: (1) That it was not intended to guaranty the pay- 
ment of the note, 'H^ut th(: intent, meaning, and purpose of said writ- 
ing was only to pledge as collateral securi^ for the payment of said 
note all the claims held against the steamer City of Columbia, as 
therein set forth, and to provide that out of the amount collected 
thereon said note would be paid, without any charge to the holder"; 
(2) that he, the defendant Kent, ''never received an^ consideration 
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for the said gaaranty, nor any notice from the said plaintiff of the 
acceptance thereof." 

1. What was intended by the defendant is not a permissible sub- 
ject of inquiry by a jury. The true question is, what is the correct 
construction and legal effect of the writing? and that question is 
for the court. Its language is that of the defendant, and he is strictly 
bound by it I am not at liberty, at his suggestion, either to add 
to it, or to indulge in conjecture concerning its meaning. He ex- 
pressly 'agreed to pay the amount of the note, without any deduc- 
tion or charge whatever, and I do not think it incumbent upon the 
holder of the note to explain Why he also undertook to collect the 
claims mentioned in the first paragraph of the writing. If the in- 
tent was, as is now contended, that the payment referred to should 
be made only in case those claims were collected, nothing could have 
been easier than to have plainly said so. It would, I Ihipk, 
have naturally occurred to the draftsmen to insert, after the words 
**to collect said claims, and to pay," some such word as **therefrom," 
"thereout," or "therewith." Not only, however, was this not done, 
but the separateness of the obligation to pay from the undertaking 
to collect was further indicated by a word which was used; the 
phrase employed being, not "to collect said claims and pay," but "to 
collect said claims, and to pay." 

2. In my opinion, the second defense is clearly inadmissible. The 
instrument in question, if a guaranty, — and I have held that it is, — 
is an absolute and executed one. It recited consideration, and it 
is not denied that in point of fact the plaintiff's money was loaned 
in reliance upon it. Davis v. Wells, 104 U. S. 159, 26 L. Ed. 686w 
The plaintiff's rule for judgment is made absolute. 



WRIGHT V. SMITH. 
(Orcnlt Court of Appeals, Second Circuit January 29, 1901.) 

No. 38. 

1. Statute of Frauds— Contract Relating to Land. 

A parol agreement by defendant, after conveyaQce of land to him by 
plaintiff without consideration, and without agreement as to the future 
disposition of the land, to enter into the management of the same, and 
divide the net avails of receipts from rents or sales, is not a contract for 
sale or purchase of an interest in land, within the statute of frauds of 
Massachusetts. 

Sl Pahol Agrbbmbnt— Brbacb— Rbmbdt. 

The remedy for breach of parol agreement of defendant to divide with 
plaintiff the net avails of receipts from land conveyed by plaintiff to 
defendant without consideration, and into the management of which de- 
fendant was to enter, is by action at law. 

In Error to the Circuit Court of the United States for the Eastern 
District of New York. 

This is a writ of error to review a Judgment of the circuit court for the 
Eastern district of New York upon a verdict in favor of Justus L. Smith, the 
plaintiff in the circuit court, against Joseph R. Wright, the then defendant, in 
an action at law upon a parol contract. The complaint aUeged that on or 
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about the spring of 1881, which was In fact on August 4, 1880, the plalntiflT 
conveyed to the defendant certain real estate, known as **Hotel St. Botolph," 
in the city of Boston, state of Massachusetts, and that In or about the spring 
of 1883, which was in fact on August 3, 1882, and November, 1882, the 
plaintiff conveyed to the defendant other real estate in said city of Boston, 
known as the "Willard Place"; that "upon or about the time of the last 
conveyance" the defendant went into the possession and management of both 
said properties, and, in consideration of said conveyances and giving said 
possession and control, promised- to pay to the plaintiff one-half the net In- 
come and one-half of all net moneys realized from said properties. The com- 
plaint alleged a sale of each parcel of real estate, the receipt by the defendant 
of net. income and net proceeds other than income, and a breach of the parol 
agreement. 

The principal question in the case was the validity of the alleged parol con- 
tract under the statute of frauds of the state of Massachusetts, which was at 
the time of the conveyances, and still is, as follows: "Section 1. No action 
shall be brought in any of the following cases, that is to say: ♦ ♦ • Fourth, 
upon a contract for the sale of lands, tenements or hereditaments, or of any 
interest in or concerning them; or, fifth, upon an agreement that is not to be 
performed within one year from the making thereof; unless the promise, 
contract or agreement upon which such action is brought, or some memoran- 
dum or note thereof, is in writing and signed by the party to be charged there- 
with, or by some person thereunto by him lawfully authorized." 

The record shows that Smith, the plaintiff, resided In Boston from at least 
1879 till January, 1883, when he removed to the city of New York, and that 
Wright, the defendant, continually resided In Boston from 1879 to the time 
of the trial. They were intimate and were cousins. In August, 1880, Smith 
conveyed to Wright, without consideration, the St. Botolph Hotel, which prop- 
erty and the Willard place Smith had mortgaged to a savings bank on July 
22, 1880, to secure $24,000. Nothing was said at the time of the conveyance 
about the future possession or management of the property, but Smith re- 
mained in possession and control and collected the rents. In August, 1882, 
the conveyance of the Willard place was made, and also without consideration. 
Smith borrowed some money from Wright to pay the taxes and interest, and 
testified that the arrangement made at the time of the conveyance was that 
if he went away Wright could collect the rents and take care of the property, 
and that the future net income and avails were to be equally divided. 
Smith continued to collect the rents until he .went away. In answer to the 
defendant's question: "Tell me what the conversation was that took place 
between you and the defendant when you njade the agreement that you allege 
in your complaint. What was he to do and what were you to do, and what 
did he say and what did you say?" — the phiintiflf replied: "I said to Mr. 
Wright that I was going to leave Massachusetts; that he had the title to the 
property; that, if he sold the property, that It was his. I wanted him to take 
care ojC It, collect the rents, pay all the expenses, if there were any that he 
had to pay, and do it as carefully as he could; and he could have one-half of 
the result, and the other half give to me. Q. What did he say? A. He 
thought that, was satisfactory, and said he would do it" Wright gave a dif- 
ferent version of the reason for the conveyances, and denied the parol agree- 
* ment, or any agreement of a similar kind; but the jury found in favor of the 
plaintifl?, and by their verdict answered in the negative the question whether 
the conveyances were in fraud of creditors. 

Wm. R, Baird, for plaintiff in error. 

Robeft J. Mahon, for defendant in error. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge (after stating the facts as above). From 
tbe fcfrei^oiig statement it appears that the jury found in accqrdanc^ 
with tte plaintiff's testimony, which was that his equity in. the hot^ 
property wasiConveyed. without consideration or parol agi?6ement> 
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ana witnout change of possession or control; that this stiite of af- 
fairs continued until about January, 1883; that the Willard place 
was conveyed in the same way in August, 1882, with the exception 
that Smith said that he contemplated leaving Boston, and, if he went 
away, Wright was to have charge of the property, and divide the 
net avails. The actual arrangement was entered into after the con- 
veyance when he determined to leave Massachusetts, and was fhat 
Wright was to take the control of both properties, collect the rents, 
sell and convey either or both, and that the net proceeds should be 
divided. It is evident that at this time Smith was closely pressed 
for money, that the properties were heavily incumbered, that he was 
to leave the state and .enter into business elsewhere, and that it 
required an expenditure of time and skill, and perhaps of money, 
to obtain a profit from the properties. The jury found a readiness 
on his part to cast the burden upon his friend, and a willingness 
on the part of. the friend to assume it. 

The parol agreement was not a part of the agreement under which 
either the St. Botolph property or .the Willai*d place was convej^ed 
to the defendant. The title to the two properties had been placed 
in the name of Wright for the convenience of Smith, to save his ten- 
ants from annoyance, and without fraud as against creditors. Sub- 
sequently the defendant went into the occupancy and management 
of the two parcels, with the agreement for a division of the net profits 
from rents or sales. It was not an agreement for the sale of the 
lands or of an interest therein to the plaintiff or to any one. The 
promisor did not undertake to sell at all, but simply to divide the 
net avails of the receipts from rents or sales, if sales or leases were 
made. The oral agreement related, not to land', but to the profits 
arising from the promisor's care and ownership of lands previously 
conveyed. If any statute of frauds has relation to this oral con- 
tract, it is the statute of the state of Massachusetts, and the con- 
struction of that statute by the courts of Massachusetts is of con- 
trolling importance. Grafton v. Cummings, 99 U. S. 100, 25 L. Ed. 
336; Burrell v. Root, 40 N. Y. 496. So far as the decisions of that 
state throw light upon the subject, the contract is not within th€ 
statute. In Trowbridge v. Wetherbee, 93 Mass. 361, the plaintiff 
had agreed with Bobbins and the defendant that they should take, 
a conveyance of a tract of land; that it should be transferred by 
joint arrangement of the three persons, and when it was sold the 
proceeds should be equally divided between them. The plaintiff 
was not to contribute money, but his skill and services. Bobbins 
sold his interest to the defendant, who agreed to become responsible 
to the plaintiff for his third part of the net proceeds. The land was 
subsequently sold, and the action was brought for the plaintiffs 
one-third of the net profits. The court hdd that a parol promise to 
pay another a portion of the profits made by the promisor in a pur- 
chase and sale of real estate is not within the statute of frauds; 
that the defendant's promise to sell the land was within the stat- 
ute, but, having been performed, an action would lie upon the prom- 
ise which was without the statute if the promises were separate. 
The conclusion that a separate parol promise to pay a part of the 
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profits arising from the sale of land is not within the Massachusetts 
statute of frauds is based upon the principle that a right to share 
in the profits of a particular adventure does not give the party any 
interest in the property itself. Smith v. Watson, 2 Barn. & O. 401. 
The principle has been, in different jurisdictions, applied to parol 
agreements to share in the profits and losses of a contemplated pur- 
chase of real estate, with the same conclusion that such agreanents 
are without the respective statutes of frauds. Dale v. Hamilton, 
5 Hare, 369; Bunnell v. Taintor's Adm'r, 4 Conn. 668; Babcock 
V. Read, 99 N. Y. 609, 1 N. E. 141. It is true that in the opinion 
of Justice Story, as contained in Smith v. Bumham, 3 Sumn. 435, 
Fed. Gas. No. 13,019, a parol partnership for the purchase and sale 
of lands in the state of Maine for the joint account of the partners 
was a parol contract respecting an interest in lands. He thought 
that the agreement contemplated that upon every purchase under 
the contract of partnership the plaintiff was to have* ah interest in 
the lands purchased, to the extent of his share in the partnership, 
and construed the partnership agreement to be the ^^declaration or 
creation of a trust or confidence in lands not arising or resulting 
by implication or operation of law.'' The statute of frauds of the 
state of Maine was the same as that of Massachusetts. If the facts 
had been as claimed in the bill in equity for an accounting, there 
is no apparent doubt that the learned justice thought that the parol 
agreement of partnership for the future purchase of lands attaches 
to the land when it is pTu*chased, and therefore is a contract for an 
interest in each purchased parcel. It is also aiq;)arent that the su- 
preme judicial court of Massachusetts was not, in an action at law 
for an account of the profits of the land sold by the defendant upon 
a parol agreement for the division of contemplated profits, controlled 
by the views of Judge Story. Trowbridge v. Wetherbee, supra. In 
this case the parol contract was made after the deed to the def^id- 
ant, and the consideration for it was the agreement of Wright to 
enter upon the management of the properties, and use his time and 
skill in their profitable development. If a distinction of importance 
exists between an agreement in view of a contemplated purchase, 
and an agreement subsequent to and not a part of the agreement of 
purchase, the difference is favorable to the conclusion that the agree- 
ment in this case was not a contract for the sale or purchase of an 
interest in lands. The cases heretofore cited from Connecticut, 
Massachusetts, and New York are to the effect that an action at 
law is the proper remedy for the breach of tiie parol agreement* 
The judgment is affirmed, with costs. 
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BISHOP T. AMEBICAN PBESERVERS GO. et al. 

(Circuit Court* N. D. niinols, N. D. October 1&, 1900.) 

No. 22,273. 

MoNOPOLTB8—ANTt- Trust Law— Action for Damages. 

Section 7 of the antl-tniBt act (26 Stat 200), giving to any person injured 
by any other person or corporation by reason of anything forbidden in the 
act the right to recover treble damages, does not authorize an action 
against an alleged trust corporation, by one who was a party to its organ- 
ization and a stockholder therein, to recover damages resulting from the 
enforcement by defendant of rights given it by the alleged unlawful agree- 
ment 

On Demurrer to Amended Declaration. 

Lynden Evans and Frederick Amd, for plaintiff. 

Moran, Mayer & Meyer, for defendants. 

KOHLSAAT, District Judge. This matter comes on to be heard 
upon demurrer to the declaration herein as amended. A demurrer 
was sustained to the original declaration in 1892 by Judge Blodgett 
(51 Fed. 272), and the suit seems to have remained dormant since 
that year. The suit is for the purpose of recovering treble damages 
under section 7 of the Sherman act, the facts set forth in the decla- 
ration on which plaintiff seeks such recovery being substantially as 
follows: That plaintiff was prior to the year 1888 engaged in the 
business of manufacturing preserves, etc.; that in said year he en- 
tered into an agreement with certain of the defendants and others 
to form a trust or combination, which combination was subsequent- 
ly formed, and to which he conveyed his said business; that de- 
fendant American Preservers Company was subsequently organized 
under the laws of the state of West Virginia for the purpose of ac- 
quiring title to the property controlled by said trust, and for the 
purpose of forming a channel through which said trust could pur- 
chase and control the business of plaintiff, and purchase and control 
the entire manufacture of preserves, etc., in the United States; that 
plaintiff was forced to execute a bill of sale of his said manufac- 
turing plant and business to said American Preservers Company, 
but continued to conduct said business under the name and style of 

A. D. Bishop & Co.; that subsequently differences arose between 
him and the managers of said trust, and thereupon the said Ameri- 
can Preservers Company brought a suit in replevin against plaintiff, 
and by means thereof obtained possession of plaintiff's entire plant, 
stock in trade, and business, and still retains the same. In the 
amended declaration it is averred that the products so controlled by 
said trust are products used in trade and commerce among the sev- 
eral states of the United States and with foreign nations, and that 
such products constitute articles of interstate commerce. It would 
seem that this case would come within the rules of law established 
by the supreme court in United States v. E. C. Knight Co., 156 U. 

B. 1, 15 Sup. Ot. 249, 39 L. Ed. 325, although it might be a debatable 
question as to whether or not the question could be determined on 
demurrer. However, I am of Uie opinion that the demurrer should 
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be sustained on the ground that the damage which plaintiff claims 
to have suffered is not of the nature contemplated in section 7 of the 
Sherman act, when considered in connection with the remaining sec- 
tions thereof. Whatever damages plaintiff may have sustained in 
the premises are the result, not of the alleged unlawful combination, 
but of the exercise of the right, which every citizen possesses, to 
bring a lawsuit. There is another ground which might well be con- 
sidered as placing plaintiff without the provision of said act, to wit, 
the fact that plaintiff was himself a party to the unlawful combina- 
tion, and was injured by reason of his illegal connection therewith. 
The demurrer is sustained on the ground that the declaration as 
amended states no cause of action. 



WILSON V. CLONBROCK STEAM-BOILER CO, 

(Orcult Court, E. D. Pennsylvania, January 10, 1901.) 

Na 9. 
Contra cjT—CoNsroERATioN. 

Plaintiff's promise to advertise defendant's manufactures in certain 
papers, the amount of advertising to be optional with plaintiff, is, after he 
has advertised therein, a sufficient consideration for defendant's agree- 
ment appointing plaintiff Its a^ent for a definite time for sale of the 
manufactures on commission. 

Motion by Defendant for Judgment upon Reserved Point. 

Robert B. Kelley, for plaintiJBP. 
N. Dubois Miller, for defendant. 

J. B. Mcpherson, District Judge. In April, 1895, the plaintiff" 
and the defendant entered into a contract of which the following is a 
copy, one or two unimportant provisions being omitted: 

*Thls agreement, made and concluded this 10th day of April, A. D. 1895. 
between the Clonbrock Steam-Boiler Company, of Brooklyn, New York, party 
of the first part, and Joseph R. Wilson, .of the city of Philadelphia, party of 
the second part: 

"WTiereas, the said party of the first part is engaged In the manufacture 
and sale of the steam generator called the *Morrin Climax Steam Generator/ 
and the said party of the second part desires to sell the said steam generator 
within the states of Pennsylvania, Maryland, and Delaware: 

"Now, this agreement witnesseth that the said party of the first part, for 
and In consideration of the undertaking and agreement hereinafter contained 
upon the part of the said party of the second part, to be kept and faithfully 
performed, do constitute the said party of the second part their selling agent 
for the states of Pennsylvania, Maryland, and Delaware, giving and granting 
unto the said party of the second part the exclusive right to seU the said 
Morrln Climax steam generator within the said states of Pennsylvania, Mary- 
land, and Delaware, with full power to appoint subagents. 

"And the said party of the first part agrees to give the said party of the 
second part catalogues, photographs of plants, etc.. of said generator, for office 
use, or for whatever p\ui)ose they may be needed. 

*The said party of the first part further agrees that all orders received by 
it from or through the said party of the second part will be filled as speedily 
as the facilities of the said party of the first part will permit. It being ex- 
pressly understood and agreed that in the event of any order being counter- 
mapded, after having been accepted by the said party of the first part, because 
0^ the failure of t^e said party of the first part to promptly fill the said order, 
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the said party of the second part shall In that case receive his full credit on 
the said sale. In the same manner as though the order had been properly 
filled and paid for. 

"The said party of the first part expressly reserves to Itself the right to 
reject any orders submitted where the responsibility of the purchaser seems 
to be doubtful. 

"The said party of the first part shall have the privilege to make such 
changes from time to time as the established list of prices and other exi- 
gencies in their business shall make necessary. 

**The said p^rty of the second part, for and In consideration of the fore- 
going, agrees to advertise the said generator In trade journals in the above- 
mentioned territory; the amount of such advertising to be optional with the 
said party of the second part. 

"The said party of the second part further agrees that he will in no case 
sell any generator or generators at a discount greater than the established 
percentage or percentages from the established list price without express 
consent of the said party of the first part in writing first had and obtained. 

"It is mutually understood and agreed that all sales to be made by the 
said party of the second part shall, be for cash or promissory notes payable 
in accordance with agreement for sale, and shall be first approved by the 
said party of the first part. 

"It Is further understood and agreed that. In all cases where the said 
party of the second part sells or contracts to sell any generator or generators 
as sucli agent as aforesaid, they shall require and take from the purchaser 
an agreement that the steam generator or generators sold remain and be the 
property of the said party of the first part until the settlement for the same 
is made by the purchaser with the said party of the first part. 

"The said party of the second part shall take such precautions as may be 
requisite In various parts of his territory to give validity and effect to such 
contract; it being understood and agreed, however, that this provision is to 
be enforced only when deemed necessary by the said party of the second 
part to secure the said party of the first part, but in that event the said party 
of the first part shall be ' communicated with, and its written consent ob- 
tained. 

"It is mutually understood and agreed that for all services and disburse- 
ments made by the said party of the second part, as such agent, in carrying 
out the provisions hereof, he shall be entitled to and receive compensation 
as follows: 

"(1) A commission of ten per cent (10%) upon the established list price of 
said generator and accessories, as fixed by the said party of the first part, 
upon all sales made by the said party of the second part in the said territory 
of Pennsylvania, Maryland, and Delaware. 

"(2) A commission of ten per cent. (10%) upon all sales which may be 
made by the said party of the second part, either by Influence, correspondence, 
or personal Interview, or otherwise, in any of the territory in which the said 
party of the first part may not have an agency. 

"(3) Such commissions as may be mutually agreed upon by the said party 
of the second part and any other state selling agent of the said party of the 
first part on any sales which may be made by the said party of the second part 
In any territory of the said state selling agent of the said party of the first 
part. 

"Such commissions, however, shall not be due the said party of the second 
part until the said party of the first part have received payment in full for 
generator, either In cash or notes, or both. 

"In case the said party of the second part should sell or contract to sell 
any steam generator or generators at less than the establishted list price of 
the said party of the first part without the consent of the party of the first 
part the difference between the list price and the price at which the gener- 
ator is sold shall be deducted wholly from the compensation or (Commission 
of the said party of the second part. 

"It is mutually agreed and understood that this agreement shall Continue 
for the term of ten years, subject, however, to cancellation by the 6Aid party 
of the first part upon six months' notice in writing to the said party of the 
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second part. In case the total sales for the first six years shall average less 
than fifty thousand dollars ($50,000.00) per annum; it being understood and 
mutually agreed that the sales made in Pennsylvania previous to the signing 
of this contract by the party of the second part shall be credited to the said 
party of the second part on account of the first year's sales tinder this agree- 
ment 

"It being also understood that this agreement shall in all respects be bind- 
ing upon the successors and assigns of the said party of the first part" 

In March, 1897, the defendant rescinded the contract, and took 
this step without just cause, as the verdict of the jury has established. 
This suit was brought to recover damages for the rescission, and the 
plaintiff has recovered a verdict. The defendant now asks tiiat judg- 
ment may be entered in its favor upon the reserved point, presenting 
as the reason that the contract was void for want of mutuality, — ^that 
no consideration moved from the plaintiff to the defendant, and there- 
fore that the contract cannot be enforced. I am unable to assent to 
this proposition, for reasons that I shall briefly state. If the con- 
tract contains a promise by the plaintiff, and if the testimony shows 
that the promise was performed before the rescission, tiien a sufficient 
consideration for the defendant's promise to pay commissions has 
been shown, and the plaintiff is entitled to recover. The a<lequacy 
of the consideration is a matter for the parties themselves. It id 
only necessary now to inquire whether a consideration of some value, 
even if the amount be small, had passed from the plaintiff to the de- 
fendant before the rescission took place. 

It will be seen by an examination of the contract that the plaintiff's 
promise was to advertise the defendant's boiler in certain journals; 
and, if this promise had been without qualification, I suppose the de- 
fendant would hardly have denied that the promise to advertise was 
a valid consideration for the promise to pay commissions, and that, 
whenever the plaintiff carried out his promise and actually did adver- 
tise, the obligation of the defendant to pay commissions would be- 
come absolute. The defendant argues, however, that the promise to 
advertise furnished no consideration whatever, because the amount 
of advertising was optional with the plaintiff, so that if he had not 
advertised at all the defendant would have had no legal ground of 
complaint. This is the precise point of the case, and I think the de- 
fendant's argument may perhaps be sufficiently answered in Mr. 
Pollock's words, taken from his Principles of Contract (Wald's Ed., 
p. 160): 

"The consideration for a promise may well be contingent; that Is, it may 
consist in the doing of something by the promisee which he need not do un- 
less he chooses, but which being done by him the contract is complete, and 
the promise binding.** 

6ee, also, note *%^* and cases cited. 

To use the language of Morse v. Bellows, 7 N. H. 549, 28 Am. Deo. 
375: 

"Nor is it necessary that the consideration should exist at the time of mak- 
ing the promise; for if the person to whom a promise Is made should incur 
any loss, expense, or liability in consequence of the promise, and relying 
upon it, the promise thereupon becomes obligatory. Thus, if A. promise B. 
to pay him a sum of money if he will do a particular act, and B. does the 
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act, tbe promise thereupon becomes binding, although B. at the time of the 
promise does not engage to do the act. In the intermediate time the obli- 
gation of the contract or promise is suspended; for until the performance of 
the condition of the promise there is no consideration, and the promise is 
nudum pactum, but on the performance of the condition by the promisee it 
is clothed with a valid consideration, which relates back to the promise, and 
it then becomes obligatory." 

See, also, Cherry v. Smith, 3 Humph. 19, 39 Am. Dec. 160. 
In the note to the report in 39 Am. Dec. 152, it is said: 

"It has been doubted in many cases whether a contract in which one 
person has an option to do a certain thing, or not, is binding upon the other 
party. The objection to such contracts is that there is no mutuality of con- 
tract between the parties. It is said that one party is bound, while the other 
may do something or nothing. An able writer, speakhig of this apparent 
want of mutuality, says: This is a mistake. The party making the promise 
is bound to nothing until the promisee, within a reasonable time, engages 
to do, or else does or begins to do, the thing which is the condition of the 
first promise. Until such engagement or such doing the promisor may with- 
draw his promise, because there is no mutuality, and therefore no considera- 
tion for it. But, after an engagement on the part of the promisee which is 
sufficient to bind him, then the promisor is bound, also, because there is now 
a promise for a promise, with entire mutuality of obligation. So, if the prom- 
isee begins to do the thing in a way. which binds him to complete it, here, 
also, is a mutuality of obligation. But if, without any promise whatever, 
the promisee does the thing required, then the promisor is bound on another 
ground. The thing done is itself a sufficient and a complete consideration, 
and the original promise to do something if the other party would do some- 
thing is a continuing promise until that other party does the thing required 
of him.' 1 Pars. Cent 451." 

It seems to me to be unnecessary to elaborate these statements of 
the rule. Doubtiess, if the plaintiff had not advertised, the contract 
to pay commissions would not have been binding upon the defendant; 
but, as the undisputed testimony shoves that the plaintiff did adver- 
tise, and in so doing expended money and incurred pecuniary obliga- 
tion, the case, as it seems to me, falls distinctly within the rules 
stated in the foregoing quotations. In none of the decisions cited by 
the defendant had the promisee made any reciprocal promise, either 
optional or unqualified, and in each case, therefore, the promisor's 
engagement was properly held to be without consideration. 

I think the defendant's motion for judgment notwithstanding the 
verdict cannot be granted, and that the plaintiff is entitled to retain 
the fruits of his victory. Judgment may be entered for the plaintiff 
upon the verdict. 



SANDERS et al. v. GRAVES. 

'Ohrcult Court, D. Montana. January 29, 1001.) 

No. 515. 

Attobnibt and Client — Value of Bervicbs— Expert Tbstimoht— Tbial— 
Questions fob Jurt. 

Where, In an action by an attorney for value of services, there was evi- 
dence of the nature and character of the services rendered, and the evi- 
dence established by practicing attorneys as to the value was that the 
services were worth $5,000, it was error to instruct that. If the jury found 
for plaintiff, he was entitled to recover in that sum, as the jury were not 
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bound by the evidence of the experts, but were entitled to find the ralue 
from their own opinion, considering the nature of the services and the 
time expended. 

Walsh & Newman, for plaintiffs. 
Clayberg & Gunn^ for defendant. 

KNOWLES, District Judge. This action was brought by the 
plaintiffs against the defendant to recover the sum of |25,000, al- 
leged to be due as the reasonable value of professional services as 
attorneys at law performed for the defendant at his special instance 
and request There was evidence introduced of the nature and char- 
acter of these services and of the time occupied in performing the 
same. There was also the evidence of practicing attorneys, who gave 
their opinions as to the value of the services of the plaintiffs upon 
the facts stated, and the plaintiffs also testified as to such value them- 
selves. There was no evidence as to the value of said services on the 
part of the defendant. The evidence as to the value of said serv- 
ices was that the same, upon the facts stated, were of the reasonable 
value of f 5,000. 

The court gave to the jury the following instruction: 

"You are Instructed that you are the Judges of the credibility of the wit- 
nesses and of the weight of the evidence, and, if you find that the testimony 
of the witnesses that the reasonable value of the services performed was the 
sum of $5,000 is false, then you will find for the defendant; but, if you be- 
lieve that evidence, then find for the plaintiffs for the fuU sum of $5,000." 

The defendant excepted to this instruction. The jury found for 
the plaintiffs in the sum of $5,000. The defendant now comes be- 
fore the court and petitions for a new trial, upon the ground that 
the above instruction was error. 

The defendant relies upon the case of Head v. Hargrave, 105 U. S. 
45, 26 L. Ed. 1028. It is contended that this case supports the po- 
sition that in estimating the value of the plaintiffs' professional 
services the jury were not bound by the evidence of the experts as 
to the reasonable value of said services, but could find from their 
own judgment, considering the nature and character of said services, 
and the time occupied in their performance, the value thereof, and 
were not bound by the opinion of the experts in regard thereto. I 
find that this contention is supported by the case of Head v. Har- 
grave, supra. This view is also sustained by the following deci- 
sions: Leitensdorfer v. King (Colo. Sup.) 4 Pac. 39; Bentley v. 
Brown (Kan. Sup.) 14 Pac. 434; Kilpatrick v. Haley (CJolo. App.) 
41 Pac. 508; Willard v. Williams (Colo. App.) 50 Pac. 208; Arndt 
V. Hosford, 82 Iowa, 503, 48 N. W. 981; In re Borland's Estate, 63 
Cal. 282; Whitney v. City of New Orleans, 4 C. C. A. 521, 54 Fed. 
617. The court feels bound by the case of Head v. Hargrave, and 
must, therefore, grant defendant's petition for a new) trial. In doing 
so, however, I wish to express my dissent from the views expressed 
in that case. In its opinion therein the court says: 

"The only question presented for our consideration is whether the opinions 
of the attorneys as to the value of the professional services rendered were to 
control the judgment of the Jury so as to preclude them from exercising their 
own knowledge or ideas upon the value of such services." 
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In speaking of the instructions asked by the defendant in that ease, 
the court says, "Those instructions correctly presented the law of 
the case." In turning to these instructions, I find the following: 

"In determining the value of the plaintiff's services the jury are not bound 
by the testimony of the expert witnesses. That testimony may be considered 
by the Jury; but if. In their Judgment, the value fixed by those witnesses is 
not reasonable, they may disregard it, and find the amount which, in their 
judgment, would be reasonable." 

Considering this language, I think it is held by the supreme court 
that a jury may take the facts as to the character of professional 
services, the time occupied in performing the same, and determine 
their value from their own general knowledge upon the subject. It 
is stated "other persons besides professional men have knowledge 
of the value of professional services." There are statements in the 
opinion which would indicate that this general knowledge which 
the jurors possess concerning such professional services should be 
considered in weighing the testimony of the experts. There cer- 
tainly is no objection to this. The objectionable feature is that the 
jury itself, under the rule laid down, may determine itself, from the 
facts in the case, from their own knowledge or ideas, the value of 
such services. This would, in effect, constitute the jurors them- 
selves as experts. If the value of professional services lies within 
the common experience and ordinary intelligence of men, then it is 
improper to admit expert testimony as to their value. 
In the case of Ferguson v. Hubbell, 97 N. Y. 513, it is said: 
**Where the facts can be placed before the jury, and they are of such a na- 
ture that jurors generally are just as competent to form opinions in reference 
to them as witnesses, then there is no occasion to resort to expert or opinion 
evidence." It Is also stated "that It is not sufficient, to warrant the introduc- 
tion of expert evidence, that the witness may know more of the subject under 
inquil*y» and may better comprehend and appreciate It than the jury." 

In Rog. Exp. Test this view is approved. See page 26. In his 
book the author says: 

"If the facts can be placed before a jury, and they are of such a nature 
that jurors generally are just as competent to form opinions in reference to 
them and draw Inferences from them, then the opinions of experts cannot be 
received in evidence." 

This view is supported by Lawson, Exp. Ev. p. 96. In discussing 
the mode of proving the value of attorneys' fees, Lawson, Exp. Ev. 
p. 442, says: 

"Therb is no fixed standard by which their value can be determined. Their 
7alue and reasonable price vary with the magnitude and importance of the par- 
ticular case, the degree of responsibUity attaching to its management, the 
difficulty of the questions involved, the ability and reputation of counsel en- 
gaged, the labor bestowed, and other matters which will readily occur to the 
profession. The experience and knowledge of ordinary jurymen do not qual- 
ify them to form an opinion as to the value of services of this kind. The 
case is not one where the opinions of witnesses should be excluded because 
they are no better than the opinions of the jurymen themselves." 

The author further states that practicing lawyers are peculiarly 
qualified to give opinions as to the value of such services. This view 
is sustained in Rog. Exp. Test. pp. 380, 381. He says: 

"The opinion of one who Is not an attorney }s incompetent, to prove the 
v^lue of an attorney's services.'* Hart v. Vidal, 6 C5al. 5G. 
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If jurors are competent to take the facts in evidence in a case and 
fix the valne of attorneys' fees, I can see no necessity for calling 
in attorneys as experts to giye their opinions in regard thereto. 

In the case of Wood v. Barker, 49 Mich. 295, 13 N. W. 597, the 
court had occasion to consider the action of a jury in valuing the 
fees of a physician. The lower court charged th^ jury that, if they 
were not satisfied with the testimony of the experts, they were at 
liberty to use their own judgment on the question of value of the 
physician's services. The supreme court of Michigan, in reviewing 
this instruction, said: 

"There can be no presumption of law concerning the value of a surgeon's 
services, and there Is no presumption that a Jury can ascertain It without tes- 
timony of some kind from persons knowing something about such value. As 
already suggested, there was positive testimony of value not discredited, and. In 
the case of Dr. Harding, given by a disinterested witness called for Important 
purposes by the defendant himself. We can see no sufficient reason for the 
suggestion > that all this testimony might be disregarded, and there Is no rule 
which would allow the Jury to entirely Ignore the testimony, and at the same 
time form an Independent conclusion without testimony upon a matter which 
required proof beyond their conjecture or their opinion. We do not say that 
the value of a physician's services at a given time and place may not be 
known to other persons than physicians If they have been In a position to 
learn the customary or proper rates. But there Is no legal presumption, and 
no reasonable probability, that aU Jurymen have this knowledge. And there 
can be no safety to any one If Juries are to use their own unguided views on 
such matters." 

I do not see why the views here expressed should not apply to 
attorneys' fees, especially in a case like this, where there was no 
conflict among the opinions of the experts as to the value of the 
services rendered. I conceive that jurors have more knowledge of 
the value of physicians' services than that of attorneys. As a rule, 
the charges of physicians in general practice are very near the 
same. It is only when we come to noted experts, and men of great 
reputations and ability, that they are changed materially. There 
are elements that always enter into the value of an attorney's serv- 
ices which are not the subject of common knowledge. His ability, 
his peculiar adaptability for his profession, his general standing be- 
fore the courts of the country, are matters best known to his pro- 
fessional brethren. The supreme court evidently thought that the 
same rule should be considered as pertains in cases for damages. 
It said: 

"If, for example, the question were as to the damages sustained by a plain- 
tiff from a fracture of his leg by the carelessness of a defendant, the Jury 
would 111 perform their duty, and probably come to a wrong conclusion. If, 
controlled by the testimony of the surgeons, not merely as to the Injury In- 
flicted, but as to the damages sustained, they should Ignore their own knowl- 
edge and experience of the value of a sound limb." 

A physician would be disqualified under the rules of law from 
giving any such opinion. The question as to damages for personal 
injuries is peculiarly within the province of a jury. The jury itself, 
unaided by the opinions of experts, must ascertain and fix the dam- 
ages in such a case. In doing this it is guided by the character 
and extent of the injury received, ^^e find it laid down generally 
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in the authorities that on question as to the amount of damages 
resulting from a particular transaction, witnesses, whether experts 
or not, cannot express an opinion, but are confined to a description 
of the injuries; it being the duty of the jury to estimate the dam- 
ages from the facts proven as to the nature and character of the 
injuries." See Rog. Exp. Test. § 154, and cases there cited; Railway 
Co. V. Haynes, 47 Ark. 497, 1 S. W. 774; Norman v. Wells, 17 Wend. 
136. The case of Patterson v. City of Boston, 23 Pick. 425, cited by 
the supreme court, I find, upon examination, was a case where a jury 
was called upon to assess damages for the taking of private prop- 
erty for a public use. By referring to Parks v. City of Boston, 15 
Pick. 209, 210, I find that this estimate of damage for such taking 
was made under and by virtue of a statute which required the jury 
to view the premises; and the court said: 

'The Jury must, therefore, I think, exercise their own knowledge and ex- 
perience fully; and perhaps, in most instances, with a competent and intelli- 
gent Jury, such Judgment could not be much aided by the estimates of others, 
though under oath, and in the form of testimony." 

It is evident that the jury were required to perform the same 
services as were required of a committee under a previous statute. 
8uch a committee was required to go upon the premises, and from 
its own knowledge and judgment assess the damages. In the case 
of Murdock v. Sumner, 22 Pick. 156, cited by the supreme court, 
there were facts presented to the jury upon which they could esti- 
mate the value of goods without resorting to their personal knowl- 
edge or the testimony of experts. There was evidence of the cost, 
quality, and condition of the goods; and the court says, ''The jury 
might have found its verdict upon these facts." That is not a case, 
like Head v. Hargrave, where, unless we consider the evidence of 
the experts as to the value of the services of plaintiffs, there was 
no evidence upon which to find their value, unless the jury was 
competent to find the value from the nature of the services and the 
time occupied in their performance. All the authorities admit that 
the question of the value of professional services is the subject of 
€xi>ert testimony. If a jury is at liberty, after considering the evi- 
dence upon the services of an attorney, to form its own judgment 
as to the value thereof, expert testimony might as well be dis- 
pensed with. A jury is sworn to decide a case according to the 
evidence, and the authorities are numerous that, if the jury fails 
to consider the evidence before it, its verdict should not stand. I 
think that in a case for the recovery of the value of professional 
services, if it should be left to a jury to determine the value of 
such services from its own knowledge and experience, the result 
would be most unsatisfactory to the profession. For the reason 
that I feel bound by the rule established in Head v. Hargrave, 
supra, it is ordered that a new trial be granted in this case. 
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CORLBY V. TRAVELERS' PROTEOTIVB ASS'N. 

(Circuit Court of Appeals, Sixth Circuit December 10, 1900.) 

No. 805. 

L Accident Insurance— Law Governing Contract— Place of Execution. 
Ky. St. § 679, relating to life insurance, provides that "all policies or 
certificates hereafter issued to persons within the commonwealth by cor- 
porations transacting business therein under this law" which contain 
any reference to the application or constitution or by-laws of the cor- 
poration as part of the contract shall have attached a copy of such appli- 
cation or the provisions of the constitution or by-laws referred to, other- 
wise such provisions shall not be received in evidence or be considered 
as a part of the contract. An accident insurance association, having its 
national headquarters In another state, was composed of divisions and 
local posts; and one of such divisions, having subordinate posts, was 
located in Kentucljy. Benefits were paid through the posts, whi^h also 
received applications for membership and dues, and forwarded them to 
the division, which passed upon the eligibility of the applicant, subject 
to approval by the national office. Certificates were Issued by the na- 
tional secretary and sent to the division, through which they were re- 
ceived by the members. Held, that such association was transacting 
business in the state of Kentucky, within the meaning of the statute, 
and a certificate so Issued and delivered therein to a person residing in 
' the state was subject to Its provisions. 

2. Same— Foreign Companies— Doing Business in State. 

Where an insurance association in fact does business in a state by so- 
liciting members and issuing policies therein, its contracts so made are 
governed by the laws of the state, regardless of whether or not it applied 
for the privilege of doing business therein as required by the statute. 

8. Same— Chauacter of Company— Fraternal or Assessment Companies. 

An association having a membership of traveling men issued certificates 
to its members which entitled them to benefits in case of death or injury 
from accident; the same being paid from a fund created primarily by 
the membership fees and annual dues, but for which assessments were 
to be made if required. There was a central or national organization, 
with state divisions and local posts, although members were received 
through the divisions where there was no post: The benefit or indemnity 
feature seemed to be the principal purpose of the association, and the 
annual dues were divided between the post, if any, the division, the 
central association, and the indemnity fund. Held, that such association 
was not a secret or fraternal organization under the supervision of a 
grand or supreme body, and whose members were received "through the 
lodge system exclusively," within the meaning of Ky. St. § 641, but was 
an insurance organization on the co-operative or assessment plan, as de- 
fined in sections 664, 665, and subject to the provisions applicable to such 
associations. 

4. Same— Kentucky Statute— Speciati Limitation of Action. 

Under the provision of Ky. St. § 679, requiring all policies or certificates 
issued to persons within the state by any corporation transacting business 
therein to have attached thereto a copy of any provision of the consti- 
tution or by-laws of the corporation referred to therein, or which is made 
a part of the contract, where such a corporation Issued a certificate to 
a member which entitled him "to all the benefits accruing from such 
membership under the provisions of the constitution and by-laws of their 
association, ♦ ♦ ♦ which are made a part of this certificate," the 
benefits In case of the death of the member to be paid to a beneficiary 
named, but no copy of any part of the constitution or by-laws was at- 
tached, the association cannot plead in bar of an action by the beneficiary 
after the death of the member a special limitation of six months con- 
tained In the constitution, but which was not shown by the certificate. 
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6. Same— Effect of Failure to Comply with Statute. 

In such case, however, the constitution may be looked to for the pur- 
pose of ascertaining the amount of the benefits recoverable, since the 
• provision fixing such amount adds no new element to the contract, and 
the association will not be permitted to avoid the contract by its own 
wrong, in falling to comply with the statute. 
0, Same — Death from Accident— Killing by Insane Person. 

A provision of a policy Insuring against death by accident exempting 
the company from liability for death from "Intentional" injury inflicted 
by the insured or any other person, does not preclude a recovery where 
the insured was I^lUed by an Insane person, incapable of forming a 
rational intent. 

In Error to the Circuit Court of the United States for the District 
of Kentucky. 

This action was brought to recover upon a certain certificate of member- 
ship Issued by the Travelers' Protective Association of America, a corporation 
of the state of Missouri. The certificate was issued to J. W. Oorley, dated Oc- 
tober 8, 1894. Corley was shot and killed on June 24, 1897. Proofs of death 
were furnished in .Tuly, and in August of the same year the defendant company^ 
declined to pay the claim. This action was brought in the circuit court on 
the 10th day of June, 1898. The certificate is as follows: 

"By this certificate of membership certifies that J. W. Corley, of Louisville. 
Ky., is a member of the Travelers' Protective Association of America, and is 
entitled to all the benefits accruing from such membership, under the provi- 
sions of the constitution and by-laws of this association, subject to the con- 
ditions printed on the back hereof, and the application for membership, all 
of which are made a part of this certificate. Benefits, in case of death, pay- 
able to Miss Sallle H. Corley, his adopted daughter. In witness whereof, this 
association has caused this certificate to be signed by its president and sec- 
retary, under the seal of the association, at St Louis, Mo., this eighth day 
of October, A. D. 1894." 

Rules. 

•*The member hereby agrees that the following rules shall be observed: 
That the Travelers' Protective Association of America shall not be liable for 
Injuries Incurred by a member in occupations more hazardous than specified 
In his application for membership; or in case of injuries, fatal or otherwise, 
wantonly or intentionally infiicted upon himself while sane or Insane; or 
in case of disappearance, or Injuries of which there is no visible mark upon 
the body (the body itself not being deemed such a mark in cagie of death); 
or in case of injury, disability, or death happening to the member while in- 
toxicated, or in consequence of his having been under the influence of any 
narcotic or Intoxicant; or death or disability when caused wholly or in part 
by any bodily or mental infirmity or disease, dueling, fighting, wrestling, war, 
or riot; injury resulting from an altercation or quarrel, unnecessary lifting, 
voluntary overexertion (unless in a humane effort to save human life), vol- 
untary or imnecessary exposure to danger or to obvious risk of danger, or by 
intentional injuries infiicted by the member or any other person; injury re- 
ceived while avoiding or resisting arrest, while violating the law or violating 
the ordinary rules of safety of transportation companies, or riding on a loco^ 
motive; or to cases of Injury caused by the disease of epilepsy, paralysis, 
apoplexy, sunstroke, freezing, orchitis, hernia, fits, lumbago, vertigo, or by 
sleepwalking, voluntary Inhalation of any gas or vapor; injury, fatal or other- 
wise, resulting from any' poison or infection, or from anything accidentally 
or otherwise taken, administered, absorbed, or inhaled; disease, death, or 
disability resulting from surgical treatment (operation made necessary by 
the' particular injuty for which claim Is made, and occurring within three 
ealeiidar months from the date of accident excepted). Any advisory surgeon, 
physician, or other authorized representative of this association shall be 
allowed to examine the person or body of an injured member as often as 
may l>e necessary, in regard to any alleged injury or cause of death, and a 
refusal to allow such examination shaU forfeit any- and all claims imder this 
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certificate. Benefidarles can be chan^d only on application to the secre- 
tary at St. Louis. Any member meeting with an accident must notify the 
state secretary of the division of which he Is a member, and the national 
secretary, immediately, of said accident, giying full particulars of same, lind 
name of attending physician. In case of failure to so notify, except because 
of unconsciousness or physical inability, the member shall forfeit all right 
to insurance benefits." 

The application for membership is in the form following: 
"Any white male person of good moral character, not under the age of 
eighteen years or over 60 years, engaged as a commercial traveler, as buyer 
or seller for wholesale or commission house or manufactturer, or any whole- 
sale dealer, importer, commission merchant, or manufacturer, is eligible to 
membership in this association. 

"Instructions to Applicants. 

"When desirous of dividing the amount due your beneficiary, you must do 
80 in fractions, viz. one-fifth, one-fourth, etc., as you desire. The beneficiary's 
Christian name must be given in all cases, and the beneficiary must be a 
member of the family of the applicant. Applications must be accompanied 
with five dollars, which pays the semiannual dues. The annual dues are 
'ten dollars, payable either annually or semiannually, in advance, on July 1st 
and January 1st, as the applicant may direct, one dollar of which goes to the 
state division, one dollar to the post (where there is no post, two dollars fo 
the state division), two dollars to expense fund, and six dollars to benefit 
fund« 

"Objects. 

"(1) To secure the repeal of all municipal, county, state, or territorial laws 
imposing or enforcing a license tax on commercial travelers. (2) To secure 
recognition from railroads, and obtain as favorable terms on transportation 
and baggage as are given to any other class of travelers, and to adjust all 
differences between railroads and commercial travelers on a fair, equitable 
basis. (3) To secure hotel accommodations commensurate with price paid, 
(4) To elevate the social and moral character of commercial travelers as a 
profession, and to bring about the better acquaintance of members. (5) To 
provide a benefit fund in case of death by accident or injury by accident. (6) 
To secure business connections for unemployed members. 

"I, , being desirous of becoming a member of the Travelers* Protee- 

tive Association of America, inclose herewith a membership fee of five dol- 
lars, and do warrant the following statements to be true: I do hereby certify 
. that I am engaged in the capacity of a commercial traveler, salesman, or 
buyer, wholesale dealer, importer, commission merchant, or manufacturer, 
engaged in a legitimate commission, wholesale, or manufacturing business, 
and that I will comply with all the requirements of the constitution and by- 
laws of said association, and the terms of the certificate of membership to 
be issued to me, and that I have answered all questions asked in this appli- 
cation truthfully and to the best of my knowledge and belief, and I hereby 
agree that any misstatement or concealment of any facts will cause a for- 
feiture of membership in said association, and that this application is a part 
of my certificate with the Travelers' Protective Association of America; and 
I hereby expressly waive any and all provisions of law now existing, or that 
may hereafter exist, preventing any examining or attending physician from 
disclosing any information acquired while acting in a professional capacity or 
otherwise, or rendering him incompetent to testify as a witness in any way 
whatever. 

••Benefits. 

•Tive thousand dollars in case of death by accident Twenty-five dollars 
weekly indemnity, not to exceed fifty-two weeks, in case of accident Two 
thousand five hundred dollars, loss of both legs or arms. Two thousand five 
hundred dollars, loss of one arm and one leg. One thousand dollars, loss of 
one hand or one foot Five thousand dollars, loss of both eyes. One thou- 
sand dollars, loss of one ^e. 
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«*(1) My fall name is J. W. Gorley. (2) My age is 52. My height Is 6 
feet 7%. My weight is 165. (3) My address for mall, 635 W. Main. (4> 
Name of firm, Steng & Thalheimer. Business, bodts and shoes. (5) Loca- 
tion of firm, Louisville, Ky. (6) My occupation Is salesman. (7) The du- 
ties of same are salesman. (8) In case of death the benefits of my cer- 
tificate shall be payable to: (a) Give Indiyidual name In full: Miss Sallie 
H. Corley. (b) Residence, 635 W. Biain street (c) Relationship, if any, 
adopted daughter. <9) What state division do -you wish to be placed in? 
Kentucky. What post? D. (10) Are you now, or have you ever been, 
a member of any other state division of this association? No. (11) Have 
you ever had, or are you now subject to, fits or any disorders of the brain, 
or any mental or physical infirmities, which would thereby render you liable 
to personal injuries? No. (12) Do you drink wine, spirituous, or malt liq- 
uors to excess? No. (13) Do you understand that in case of accidental in- 
juries, or death resulting from intoxication, you or your beneficiary will 
receive no benefits? Yes. 

"This is to certify that I have carefully read the application herewith pre- 
sented, and have answered all the questions herein contained truthfully, to 
the best of my knowledge and belief." 

The association was- composed of certain divisions and posts, there being 
a division known as the "Kentucky Division,*' which had a post known as 
"Post D," located at Louisville, Ky. This post has a president, vice presi- 
dent, secretary and treasurer, and board of directors. The applications of 
a number of persons were made at the same time as that of Gorley, and the 
amount of money required for the dues'^was forwarded to the state board 
of directors, who pass upon the eligibility of a member. The applications 
were then forwarded to St Louis, the national headquarters of the organ- 
ization, where the members. Including Gorley, were accepted* The money 
which was required to accompany the application was paid to the post secre- 
tary, who forwarded it to the state secretary, who in turn forwarded it to 
the national secretary. Upon the election of the applicant, the national secre- 
tary notifies the secretary of the division. The national secretary Issues the 
certificate of membership, which is forwarded through the secretary of the 
division to which the member belongs. Gorley had paid his dues up until 
the time of his death, and was not in default. The testimony tended to 
show that Corley was killed by an insane person, incapable of forming intent 
to take life at the time of the shooting. The constitution contains a provision 
that **no action against this association for the recovery of any claims aris- 
ing under the certificate of membership, or the constitution and by-laws, 
shall be sustained unless commenced within six months after the refusal 
of the association to pay the same, and the lapse of such period shall be con- 
clusive evidence against the validity of any claim asserted if an action for its 
enforcement be subsequently commenced:" This limitation was relied upon 
by the company. For the plaintiff, it was claimed It could have no effect, 
because of the Kentucky statute cited in the opinion* 

W. W. Thum, for plaintiff Id error. 

Clarence Dallam, for defendant in error. 

Before LURTON, DAY, and SEVERENS, Circuit Judges. 

DAY, Circuit Judge, after stating the foregoing facts, delivered 
the opinion of the court. 

The learned judge who tried this case directed the jury to return 
a verdict in favor of the association, being of the opinion that the 
contract of insurance was made in Missouri, and therefore not con- 
trolled by the Kentucky statute, and consequently the action was 
barred by the contract of limitation of the action entered into by 
the association and member, because of failure to bring the suit 
within six months after the claim was rejected. The Kentucky Stat- 
utes (section 679) provide: 
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"All policies or certificates hereafter Issued to persons within the common- 
wealth by corporations transacting business therein under this law, which 
policies or certificates contain any reference to the application of the insured, 
or the constitution, by-laws or other rules of the corporation, either as form- 
ing part of the policy or contract between the parties thereto or having any 
bearing on said contract, shall contain or have attached to said policy or 
certificate a correct copy of the application as signed by the applicant, and 
the portions of the constitution, by-laws or other rules referred to; and unless 
BO attached and accompanying the policy, no such application, constitution, 
by-laws or other rules shall be received as evidence in any controversy be- 
tween the parties to or Interested In said policy or certificate, and shall not 
be considered a part of the policy or of the contract between such parties. 
The said policy or certificate, application, constitution, by-laws or other rules 
shall be plainly printed, and no portion thereof shall be in type smaller than 
brevier: provided, however, that nothing in this section shall be construed 
as applying to health certificates or constitutional receipts, or other evidences 
used In reinstatement of a policy or certificate." 

The purpose of this statute is apparent, and requires that the por- 
tions of the constitution and by-laws or rules of the association 
which are to form part of the policy or contract between the parties, 
or to have any bearing upon the same, shall be plainly printed and 
attached to the certificate. It has become so common as to have 
occasioned judicial comment in more than one instance, that par- 
ties obtaining insurance may be misled from the failure to read 
the many conditions and stipulations inserted in fine-print clause 
of policies or embodied in the provisions of lengthy constitutions. 
This statute is designed to place the conditions upon which the 
policy is issued in plain and direct form upon the certificate or policy, 
in order that the policy holder or member may become acquainted 
with the provisions of his contract, and leave no room to claim that 
he has made any other or different contract. The present case is a 
good illustration of the fairness and wisdom of such a course. Upon 
the face of the certificate issued to a member, it is apparent that 
the constitution and by-laws contain a statement of the measure of 
obligation undertaken by the company to the assured; yet this con- 
stitution is not set forth, and there is nothing upon the certificate 
to indicate to the member the short period of limitation within which 
an action must be brought. The beneficiary, finding a certificate 
among the effects of the deceased person, but not discovering the con- 
stitution, may have no notice of this short period of limitation, and 
be led to rely upon the general law of the state, which in the present 
case, we are advised, is five years from the time the cause of action 
accrued. The purpose and meaning of the statute are plain.' Does 
it apply to this case? The statute, in terms, seeks to regulate cer- 
tificates issued to persons within the commonwealth of Kentucky 
by corporations transacting business therein. The right of a state 
to determine upon what terms it will permit foreign corporations 
to do business within its borders is too well established to need 
comment. Repeated adjudications of the supreme court of the 
United States have established the doctrine that foreign corpora- 
tions do business in a state as a matter of grace, and not of right, 
and the state may prescribe such rules as it may see fit to regulate 
the privilege granted, and to protect its citizens from the abuse of 
corporate powers. Insurance Co. v. Daggs, 172 U. S. 557, 19 Supw 
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€t. 281, 43 L. Ed. 552; Waters-Pierce Oil Co. v. Texas, 177 U. S. 28, 
20 Sup. Ct. 518, 44 L. Ed. 657; Hooper v. California, 155 U. S. 648, 
15 Sup. Ct. 207, 39 L. Ed. 297; Society v. Clements, 140 U. S. 226, 
11 Sup. Ct. 822, 35 L. Ed. 497; Insurance Co. v. Cravens, 178 U. S. 
389, 20 Sup. Ct. 962, 44 L. Ed. 1116. 

The learned judge, in granting the prayer for peremptory instruc- 
tion in favor of the association, made the case turn upon the con- 
sideration that the certificate of membership was issued in the state 
of Missouri. We do not think this proposition necessarily deter- 
mines the case, although in this connection it may be remarked the 
certificate was forwarded through the oflace of the company in Ken- 
tucky, first to the state division, and thence reaching Corley. The 
certificate was within the control of the company's agents until 
delivered to Corley. This statute, in using the terms "certificate 
issued," refers to the well-known practice of such companies to grant 
certificates of membership which shall entitle the recipient to the 
benefits of the insurance. In analogy in this respect to policies of 
insurance, th6 certificate purports to be a contract of insurance, 
giving the "benefits" in case of death to the beneficiary. The true 
test, in our judgment, is whether the obtaining of this membership — 
the issuing of tihis certificate — ^was transacting business within the 
commonwealth of Kentucky with persons therein. An examination 
of the facts shows that all the essential business in obtaining the 
memberships was transacted in Kentucky. In that state the asso- 
ciation had established a division. There it received applications 
and enrolled members, and passed upon their eligibility before for- 
warding the application to the home ofBce. The local post of which 
Corley was a member was organized and had its habitation at Louis- 
ville, Ky. There the dues of members were paid, benefits were dis- 
pensed, and, except the forwarding of the applications and money 
to the home office for its action, all the essential features of the 
business, were transacted. In the light of this proof, we cannot 
doubt that, within the meaning of this statute, this corporation was 
transacting business and issuing certificates to persons within the 
commonwealth of Kentucky. If it were not so, the company may 
have all the benefits of collecting dues, organizing divisions and 
posts, holding meetings, and otherwise carrying on its business, and 
avoid the force of statutes passed to regulate business of such char- 
acter in Kentucky, by simply maintaining its home office at its place 
of organization, and there finally passing upon applications for mem- 
bership. We think this statute was passed with a view to bringing 
within its terms and subjecting to its provisions corporations which 
might avail themselves of the right to transact such business in the 
state. It is urged that there is no proof that the association had 
eVer applied for the privilege of doing business under this statute, 
oir was acting thereunder. This can make no difference, if by the 
terms of the law the company came within its provisions. The fact 
that it saw fit to transact business within the state required it to 
comply with the laws thereof, and, having had the benefit of such 
business and received the money of the assured in that state, it is 
dbemed to have submitted to the jurisdiction thereof. Berry v. In- 
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demnily Co. (0. C.) 46 Fed. 439. It is further urged that this statute 
had no application, because tiie association is not of the character 
which the law undertakes to regulate. Section 641, Ky. St, pr<>- 
vides: 

'*The words Mnsnraiice convpany or insurance corporation/ as used in thU 
article, shall be held to mean and include any association, individual, compan/ 
or corporation, partnership or joint stock company engaged in or carrying 
on, in any manner, the business of insurance in this state, except that the pro- 
vision of this chapter or article shall not apply to secret or fraternal societies, 
lodges or councils, which are under the supervision of a grand or supreme 
body, and secure members through the lodge system exclusively, and pay no 
commission nor employ any agents, except in the organization of and super- 
vision of tJie work of local subordinate lodges or councils." 

Section 664 provides: 

''Any corporation, association or society which issues any certificate, policy 
or other evidence of Interest to, or makes any promise or agreement with 
its members, whereby, upon the decease of a member, any money or other 
benefit, charity, relief or aid is to be paid, provided or rendered by such coi^ 
poration, association or society, to the legal representative of such member, 
or to the beneficiary designated by such member, which money, benefit, char- 
ity, relief or aid is derived from voluntary donations or from admission fees, 
dues and assessments, or any of them, collected or to be collected from the 
members thereof, or members of a class therein, and interest and accretions 
thereon, or rebates from amounts payable to the beneficiaries or heirs, and 
wherein the paying, providing or rendering of such money or other benefit, 
charity, relief or aid is conditioned upon the same being realized in the man- 
ner aforesaid, and wherein the money or other benefit, charity, relief or aid 
is applied to the uses and purposes of such corporation, association or society, 
and the expenses of the management and prosecution of its business shaU 
be deemed to be engaged in the business of life insurance upon the co-opera- 
ttve or assessment i>lan, and shall be subject only to the provisions of this 
subdivision." 

Also section 665: 

'*Any corporation, association or society which issues any certificate, x>olicy 
or other evidence of interest to, or makes any promise or agreement with its 
members, whereby, upon the sickness or other physical disability of a mem- 
ber, and not by reason of having attained a certain age, any money or other 
benefit, charity, relief or aid is to be paid, provided or renaered by sudti cor- 
poration, association or society, to such member or beneficiary designated by 
him, which money, benefit, charity, relief or aid is derived from voluntary 
donations or from admission fees^ dues, assessments, or any of them, collected 
or to be collected, from the members thereof, or members of a class therein, 
and interest and accretions thereon, and wherein the paying, rendering or pro- 
viding of such money, or other benefit, charity, relief or aid is conditioned opon 
the same being realized in the manner aforesaid, and wherein the money 
or other benefit, charity, relief or aid is applied to the uses and purposes of 
such corporation, association or society, and the expenses of the management 
and prosecution of its business, shall be deemed to be engaged in the busi- 
ness of casualty Insurance upon the co-operative or assessment plan, and shall 
be subject only to the provisions of this subdivision." 

The constitution of the association was put in evidence, after- 
wards excluded by the court, and was not formally offered, except 
the sections regarding the amount of the recovery and the limitation 
of the action. However, the defendant attaches to its answer as an 
exhibit a copy of the constitution, which, if appears, was compiled 
several years after the issuing of the certificate, but there is no sug- 
gestion that it is not the constitution in force at the time of the 
issuing of the certificate in question; and when thus introduced into 
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the record by the association, although the reply makes the issue 
that it is not a true* copy of the constitution, we may look to it, so 
far as the association is concerned, with a view to determining the 
character of the organization, and we find that the annual dues 
of the association are flO, apportioned fl to the post, Ifl to the state 
division, — where there is no post, $2 to the state division, — f6 to 
the general indemnity fund, and |2 for general expenses. Section 
1, art. 6. Further: 

"Whenever the Indemnity or benefit fund is reduced by the payment of 
Indemnity claims to less than $5,000, the board of directors may order an 
assessment, not to exceed two dollars, upon each member of the association, 
a notice of said assessment to be mailed to each member by the national 
secretary; and all members failing to pay said assessment within thirty days 
shall cease to be members of this association*" Section 8, art 6. 

Article 9 provides: 

"Section 1. The indemnity or benefit fund shall be established and main- 
tained out of the annual dues, as prescribed in section 1 of article 6, and the 
membership fee, as prescribed in section 2 of article 2." 

We think the association comes within the provisions of the Ken- 
tucky statute just cited; for, while it has among its purposes the 
promotion of acquaintance and friendship among traveling men, and 
to obtain for them better railroad ratfts and hotel accommodations, 
it may be said to be its principal purpose to provide a benefit fund 
for members in case of death or accident. This fund is derived 
from dues, and when depleted Is replaced by assessment upon mem- 
bers. The certificate of memBfirship provides for payment of a 
specific sum for death by accident. Provisions are made for en- 
forcing and collecting the payment of dues. We think this associa- 
tion comes under the Kentucky statute, unless it is within the ex- 
ception embodied in section 641 of the statutes. We find nothing 
in the organization of a secret or fraternal character. We do not 
find the supervision of a grand or supreme body and members se- 
cured by the lodge system exclusively. Not all commercial travelers 
may become members entitled to the benefits of the insurance. An 
application is required, setting forth the willingness of each ap- 
plicant to submit to a physical examination, and waiving all provi- 
sions of law now existing or that may hereafter exist preventing any 
examining or attending physician from disclosing any information 
acquired while acting in a professional capacity or otherwise, or 
rendering him incompetent to testify as a witness in any way what- 
ever. The '^benefits" are stated at a fixed amount in case of death, 
and certain specific sums for various injuries. It is evident that per- 
sons not answering these questions satisfactorily, thou^ otherwise 
eligible, would be rejected as members. We do not discover in this 
association the features which characterize associations which the 
statute exempts from its provisions. We are strengthened in this 
conclusion by a letter from the superintendent of the insurance de- 
partment of Missouri, which se^ms to have been admitted without 
objection, wherein it is declared: 

**After an examination of the constitution and by-laws of the Travelers' 
Protective Association of America, forwarded by you to this department; I 
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beg leave to inform you that the association not only falls to meet the re- 
quirements of the law governing this class of organizations, in reference to 
having a lodge system with ritualistic form of work," etc 

We concur in the view herein expressed that the association has 
no lodge system, with ritualistic form of work, and, we may add, 
no lodge system by means of which members are exclusively secured. 
In order to exempt it from the requirements of the Kentucky statute 
above quoted, it must secure its members through that system ex- 
clusively. We are, therefore, of opinion that this association was 
one coming within the purview of the Kentucky statute, and was 
transacting business when it obtained members and issued certifi- 
cates to persons within that commonwealth. The provision of the 
constitution relied on was therefore required to be printed upon or 
attached to the certificate, and for failure to comply with the law in 
this respect the limitation is not a defense. 

It is urged that this construction will prevent the plaintiff from 
recovery under this certificate, as the constitution must be looked 
to in order to make out a recovery of any amount, and no part of 
it is printed upon the certificate. But we find that the certificate 
undertakes that the "benefits," in case of death, shall be payable 
to the beneficiary. It does not introduce any new element of con- 
tract between the parties to ascertain the amount of this benefit 
from the constitution. The purpose of this statute is to require the 
company, in its policy or certificate, to bring all of the provisions of 
the contract to the attention of the insured, and definitely fix the 
conditions of the insurance beyond the power of others to change 
or enlarge the contract after his decease. To escape payment be- 
cause the certificate did not comply with the statute, by failing to 
print the provisions fixing the amount to be recovered in case of 
death, would be permitting 'the company to avoid the contract by its 
own wrong in failing to comply with the statute. 

It is urged further by defendant in error that it was correct to 
Instruct the jury for the defendant, because it appears that, Corley 
having been killed by a gunshot wound inflicted by another, his 
death was not accidental, and that the company was not liable for 
death by intentional injury. We think it is the true rule that if 
the deceased was killed by one incapable of distinguishing between 
right and wrong, or forming a rational intent to do the act, then 
the death would not be intentional, any more than it would be if it 
happened through some unforeseen accident. There is testimony in 
the record tending to show that the slayer of Corley was insane at 
the time of the act, sufficient to carry the question to the jury. 

It is also urged that the beneficiary was not adopted in accordance 
with the laws of Kentucky, and therefore had no insurable interest 
in the life of the assured. The record of adoption, it is said, does 
not disclose that the wife of Corley, fh^n -living, joined in the ap- 
plication for adoption. We think, however, for 'the purposes of this 
case, the adoption is sufficiently shown, and against coUiateral attack 
it will be presumed that the statute of Kentucky was complied with; 
there being nothing in the record to exclude this conclusion. 

We think, therefore, that the case should have been submitted to 



Digitized by 



Google 



WHITCOMB V. 



863 



the jury upon the issue of intentional killing, and that the court 
erred in holding the case barred by the six-months limitation con- 
tained in the constitution. The juagment is reversed, and the cause 
is remanded for further proceedings in accordance herewith. 



WfllTCOMB et al. v. McNULTY et al. 

(Circuit Court of Appeals, Seventh Circuit January 16, 1901.) 

No. 685. 

Master akd Servant — Railroads — Injuries to Servant — Contributory 
Neglioence. 

A locomotive engineer, whose train was standing on a siding waiting 
for a passenger train, went under his engine to repair the air-brake 
apparatus, knowing that another freight train near him would back in 
on the same siding in the rear of his train in order to allow the passenger 
train to pass. He failed to set the brake on his engine, which would 
have held his train, and failed to notify either train crew that he was un- 
der his engine, and did not display any signal or warning. While thus 
employed, the other freight train backed against his train, forcing it for- 
ward, killing him instantly. Held, that he was guilty of contributory negli- 
gence. 
Grosscup, Circuit Judge, dissenting. 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Mary A. McNulty, as administratrix of the estate of Patrick McNulty, de- 
ceased, brought suit against the receivers of the Wisconsin Central Company, 
then in the possession and operation of Its line of railway, to recover damages 
for the death of Patrick McNulty, her Intestate, under two statutes of the state 
of Minnesota, — one aUowing a recovery by the personal representative of a 
deceased person for his death caused by the wrongful act or omission of an- 
other, where, if death had not ensued, the deceased might have maintained 
an action, the amount recovered to be for the exclusive benefit of the widow 
and next of kin of the deceased; the other Imposing liability upon a corpora- 
tion for. the negligent act or omission of a co-servant causing injury. At the 
trial there was a verdict for the plaintiff below, and the cause Is brought here 
for review. At the conclusion of the evidence the defendants moved the court 
to direct a verdict for the defendants. The motion was denied, and that ruling, 
among others, is assigned for error. The uncontroverted facts established at 
the trial were these: Gladstone, in the state of Minnesota, is a station on the 
line of the Wisconsin Central Railway. The main track of the railway there 
runs substantially east and west, the passenger station being on the south 
side of and Immediately adjacent to the main track. North of and parallel 
to this main track, and connected with It at either end, is a siding or ''passing 
track" 1,290 feet in length from switch to switch; but only 990 feet of it 
could be used by trains without interfering with the main track. At a point 
98 feet west of the switch, connecting the siding with the main line west of 
the station, the line of railway was crossed by the main line of the St. Paul 
& Duluth Railway, and at a point 435 feet west of that switch there was a 
public highway crossing. Patrick McNulty, on the 27th day of September, 
1897, was a locomotive engineer in the service of the receivers, and was in 
charge of an engine pulling freight train No. 22, bound eastward from Minne- 
apolis. The train arrived at Gladstone at 2:40 p. m., where it was known 
that it would meet freight train No. 23 and passenger train No. 1, both west- 
ward bound, and in the order named. While train No. 22 was switching at 
that station, train No. 23 from the east arrived, and was stopped east of the 
station and for some 10 or 15 minutes, until train No. 22 had finished switch- 
ing, had coupled up and backed upon the siding or '"passing track," ready 
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to proceed eastward upon the arrival of passenger train No. 1. McNulty's 
train, No. 22, was composed of an engine, 17 cars and a caboose, of which 14 
had air brakes connected and working. The engine was also equipped with 
air brakes, a pair of brakes upon each pair of driver wheels and upon both sets 
of tank wheels. When the train stopped upon the siding, the brakes upon 
the caboose were set, but not on the other cars or engine. Upon the siding, 
and to the westward of train No. 22, were two box cars, coupled and yriOi 
brakes set, standing about 10 feet from the caboose of train No. 22, the rest 
of the siding or "passing track" being clear, but having space only for four or 
five cars. When train No. 22 went upon the siding, train No. 23 proceeded 
west along the main track, passing train No. 22 and the station house, and 
stopped when the entire train had passed beyond the west switch. Here it 
stood for a period of from 4 to 10 minutes, as variously estimated by the 
witnesses. This train was composed of about 30 cars, and was drawn by 2 
locomotives, and was ordered by Its conductor to pull down the main track 
west of the siding, or "passing track," and then back in on the siding, so far 
as possible, with the design that train No. 22 should proceed eastward imme- 
diately upon the arrival of passenger train No. 1, and train No. 23 would then 
back eastward upon the siding, allowing the passenger train to proceed west- 
ward.* There would appear to have been on the part of the engineer of train 
No. 23 some demur to this order of the conductor on the ground that It would 
require them to open the train at the crossing of the Duluth Railway and at 
the highway beyond, and would lose time, but It is clear that the conductor 
adhered to the order, and left the train, entering the station house, and leav- 
ing the management of the train in the hands of the brakeman. As train No. 
23 passed westward upon the main track, McNidty, the engineer of train No. 

22, was standing on the ground near his engine, and between it and train No. 

23. The conductor of train No. 23 left the engine of that train when near 
McNulty, and had some conversation with him, and, as the caboose passed, 
the conductor again boarded the train, and left It again at the station. This 
conductor testifies that he told McNulty that train No. 23 would back in on the 
siding in the rear of train No. 22, to be ready to follow No. 22 out after the 
arrival of the passenger. Others who were near to the parties testified to a 
conversation, but could not tell what was said. The fireman of train No. 22 
thought they were Joking upon some subject After train No. 23 had passed 
westward, McNulty, taking a torch and a wrench, went under his engine 
to find and repair a leak in the air-brake apparatus, which had been noticed 
before leaving Minneapolis, and had increased so that the air pump worked 
continuously, threatening to Impair the efficiency of the air brakes. It was 
his duty to find and repair that leak before leaving that station. To do this. 
McNulty lay upon the ground upon his left side with his head and arms ex- 
tended under the locomotive between the rear driving wlieel and the forward 
wheel of the tender. His fireman had gone to the front of the engine, and 
was occupied there a short time in some labor connected therewith. He re- 
turned on the south side of the engine, and as he mounted his cab saw Mc- 
Nulty lying there. McNulty had notified no one of his Intention to go under 
the engine, and no one of either crew knew that he was in that position, 
except his fireman, who saw him there as he mounted the gangway. By turn- 
ing a lever in the engine, McNulty could have set the brakes upon all the. 
drive wheels and tender wheels of the engine and upon all the wheels of the 
14 of the 17 cars In train No. 22, and the evidence showed that, If the brakes 
had been so set. It would have held the train under the circumstances. No flag 
was displayed, or any warning given by McNulty to any of the crews of either 
freight train. The fireman was not directed or requested to keep a lookout 
and give warning of any movement affecting McNulty's safety. The brake- 
man of train No. 23, upon that train passing the switch, threw the switch 
over, and signaled No. 23 to back in upon the '*pas8lng track," which signal 
was obeyed. The brakeman walked easterly searching for a link and pin to 
use- in coupling the two detached cars, which were on the siding, and, find- 
ing none, gave the signal to stop, which was obeyed. He entered his caboose, 
and, finding what he wished, gave the signal to continue backing, which was 
done. He Inserted the coupling pin and link in the easterly drawbar of his 
caboose, and then walked easterly ahead of the caboose to make the coupUng 
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when the two cars should come in contact, and that he did. The recMl of the 
Impact between the caboose and the two detached freight cars, together with 
the slack of train No. 28, which was in because the moving force came from 
the westerly end, Impelled the two detached cars against the caboose of train 
No. 22, and drove that train forward a car length or more, leaving a space 
between the caboose of train No. 22 and the easterly end of the two detached 
cars of from 6 to 10 feet. Train No. 22, driven forward with the slack of that 
train, sent its engine forward upon the main line a distance of a car or a car 
and a half. The wheels of the tender of the engine on train No. 22 and of the 
front truck of the first car passed over McNulty, killing him instantly. Train 
No. 23 omitted to give any signal by whistle when it commenced to back, but 
it is claimed the bell was rung. The following rule of the company was in- 
troduced in evidence: "452. Car inspectors and others, whose duties require 
them to go imder cars when in trains, must first position their blue signal, 
and give notice to the conductor and engineer of their intention. At district 
and division terminals and other inspection stations, the conductor of the train 
must see that the inspector is dear of the train before giving the signal to 
start" 

Thomas H. Gill, for plaintiff in error. 

J. V. Qnarles and George Lines, for defendant in error. 

Before WOODS, JENKINS, and GBOSSOUP, Circuit Judges. 

JENE[INS, Circuit Judge, after the foregoing statement of the 
facts, delivered the opinion of the court 

We assume that tiie question of the negligence of the operators 
of train No. 23 was properly submitted to Sie jury, and that its ver- 
dict is conclusive upon that subject. The refusal of the court to di- 
rect a verdict for the defendant below, and upon which error is here 
assigned, presents the question whether, as matter of law, the de- 
ceased was guilty of negligence directly contributing to his death. 
If the evidence upon that question is conflicting, its determination 
falls within the province of the jury, and we are concluded by the 
verdict; but where the facts are undisputed, or clearly preponderant, 
they are questions of law for the court. Southern Pac. Co. v. Pool, 
160 U. S. 438, 16 Sup. Ct. 338, 40 L. Ed. 485. If McNulty was in- 
formed that train No. 23 would back upon the siding, it was sheer 
recklessness to place himself in the position of peril to which he was 
necessarily subjected. If he was not so informed, he had no right to 
assume, if he gave any thought to the subject, that it would not back 
upon the siding, and had no right to place himself in a dangerous 
position without warning to any one, and without setting the air 
brakes, either of which acts would have rendered his person reason- 
ably secure. The rule of the company with respect to inspectors is 
not, in a strict sense, applicable here; but, if applicable, it would 
only declare a duty which the law imposes, — ^that proper precautions 
under such circumstances should be taken. Placing himself in a 
position of great danger with a train near him which he knew must 
come upon the siding in order to allow the passenger train, upon its 
arrival, to move westward, he had no right to assume that it would 
not enter upon the siding, and i>ossibly come in contact with his 
train, until the arrival of the passenger train; for, as an experienced 
locomotive engineer, he knew, as all trainmen know, that the actions 
of those in charge of trains are governed by desire to save all time 
possible. He was bound to know that it might come in upon that 
105P.-55 
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Biding in advance of the arrival of the passenger train, that it might 
come in contact with the rear end of his train, and in the exercise 
of the most ordinary care he should have provided against such con- 
tingency either by notice to the trainmen, or by the simple movement 
of setting the air brakes upon his own train. If it was manifest that 
a blow such as came would drive McNulty's engine upon or so near 
to the main track as to endanger the expected passenger train, that 
was only an additional reason why he should have taken every reason- 
able precaution against such a movement of his engine. There was 
in that situation nothing equivalent to a signal to the crew of the 
other freight train unless they knew of the danger involved. There 
is no evidence that they possessed such knowledge, and, if the air 
brakes had been set, such danger could not have arisen. We think 
that no argument could add force to the undisputed facts, which dis- 
close incontestably the negligent omission upon the part of McNulty, 
clearly contributing to his tragic death. In Southern Pac. Co. v. 
Pool, 160 U. S. 438, 16 Sup. Ct. 338, 40 L. Ed. 485, Pool, a car repairer, 
went under the last car of a train of 18 or 20 cars, due to leave in a 
short time, and the car was detached from the train. One Rice was 
on the watch for any coming car or engine. As an engine backed, 
Rice called to Kilpatrick, a switchman, to stop the train, and it did 
so within about six feet of the car. Kilpatrick immediately gave 
the signal to back again, which signal was obeyed, the caboose strik- 
ing the car with considerable force. In the meanwhile. Pool, who 
presumably had gotten out from under the car, went back to his work. 
His companion saw Kilpatrick's signal to back down, and cried out to 
Pool, who was unable to extricate himself, and was caught and in- 
jured. The qourt held that the injury to Pool was the result of his 
own inexcusable negligence in going under the car without giving 
proper signal of his position, and in remaining there in the presence 
of impending danger. In Hulien v. Railway Oo. (Wis.) 82 N. W. 
710, the case is on all fours with the one we are considering. There, 
as here, the locomotive engineer went under the engine to perform 
some duty, while another freight train had backed upon the same 
track, and its engine was detached, and was switching upon another 
track. There, as here, the deceased failed to set the brakes upon his 
engine or upon the train, and failed to notify any of the train crew 
that he was under the engine, and did not display any signal of warn- 
ing. In each of these cases the court ruled that, as matter of law, 
the deceased was guilty of negligence preventing recovery. We are 
unable to distinguish the case in hand from the authorities cited, and 
are constrained to the conviction that the court below should have 
directed a verdict for the defendant upon the undisputed facts of the 
case. 

GROSSCUP, Circuit Judge (dissenting). I am constrained to dis- 
sent. Tlie facts in this case do not result, in my judgment, in fixing 
upon McNulty such contributory negligence as will prevent his re- 
covery. 

It should be noted, before proceeding to the reasons for this dis- 
sent, that it was a fairly disputed question of fact whether the con- 
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doctor of train Ko. 23 notified McNulty that he intended to back in 
or not. The conductor so testified, but McNulty's fireman, who was 
within hearing distance, and says he heard all that was said, testifies 
to the contrary. Other witnesses fairly support him, and the con- 
ductor's testimony is impeached, by contrary declarations made by 
him prior to the trial. On this review I think we must assume that 
the jury found that no such notice was given to McNulty, and was 
supported in that finding by a sufficient weight of evidence. 

The law, in assigning to each individual the proper measure of his 
carefulness, recognizes the activities of life, not as, ideally, they 
should be, but as actually they are. It recognizes that on all sides, 
in the relation of men toward each other, there is shortsightedness, 
and often negligence; and it requires each to bear this in mind, and 
to take reasonable precaution against its consequences. No one is 
exempt from a judgment of self negligence, simply by having acted 
upon the assumption that others will not act negligently. There are 
situations where the usual carelessness of others is such that it ought 
to become a part of one's habitual expectation. 

Southern Pac. Co. v. Pool, 160 U. S. 438, 16 Sup. Ct. 338, 40 L. Ed. 
485, is illustrative. Pool's duty was repair work on cars, both in 
the shop, and on the tracks in the yard. On the occasion of the injury 
he was under a car, belonging to a train of eighteen or twenty cars, 
standing on one of the six or seven tracks, upon which there was a 
frequent moving to and fro of trains, and a constant switching of 
cars backward and forward. There was no flag, or other signal, 
indicating his presence under the car, nor had the engineer any 
knowledge of his peril. The court held that, under these circum- 
stances, Pool was inexcusably negligent. He had no right to as- 
sume that there would be no switching of cars — a thing to be ex- 
pected — and, in consequence, no collision with the car under which 
he lay. A bumping together of cars in this way is one of the every 
day occurrences in a railroad yard. 

Hulien v. Railway Co. (Wis.) 82 N. W. 710, is another illustration. 
Hulien, the victim of the accident, was the engineer of freight train 
No, 43 which, having arrived at Wittenberg, pulled in upon the pass- 
ing track. Shortly afterwards freight train No. 50, arriving from 
the opposite direction, and passing down on the main track, backed 
in upon the passing track, stopping its caboose within two or three 
cars' length from the rear end of Hulien's train. The engine of No. 
50, with several cars that had been detached, became engaged for a 
time in switching upon another track. In the mean time the pas- 
senger train, for which both trains were waiting, came and left. 

Soon after the arrival of train No. 50 Hulien went under his en- 
gine to make some repairs. No brakes were set upon the engine, 
nor upon the train; nor was any notice given to Hulien^s train crew, 
or to the crew of No. 50; nor was any signal placed at the rear, of 
Hulien's train. 

The passenger train having gone, the engine of No. 50 backed in 
again to take on its train of cars, and in doing so forced its own 
caboose against the caboos(% of Hulien's train, impelling it forward, 
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and caiLSfng the locomotive to run over the engineer, who waa stiU 
under the engine. . 

It will be noted that the injury took place after the passenger 
train had left, and when, under all usual conditions, the engine of 
train No. 60 might be expected to couple upon the detached cars. 
The engineer, remaining under the engine in the face of such prob- 
abilities, is not guiltless of negligence. He ought, as a part of the 
usual course of events, to have expected that No. 50 would back in; 
and, perhaps, had no right to assume, that its momentum would be 
so nicely balanced, that no bumping would occur. 

But while the law thus requires precaution against the foresee- 
able carelessness of others, it does not visit the penalties of negli- 
gence upon one who, having no reason, either in the usual coarse of 
events, or the particular circumstances of the occasion, to appre- 
hend danger, has acted as if no danger impended. It may be care- 
lessness to lack foresight against what, when it occurs, would not 
be regarded as unusual; but certainly not to lack foresight against 
that, which, when it occurs, comes, in the nature of things, as a com- 
plete surprise. An engineer, for instance, who sees a person walk- 
ing on the track far ahead of the train is not guilty of negligence in 
supposing that he will get out of the way before the train reaches 
him. Beach, Contrib. Neg. § 38, and cases cited. One is not required 
to be so far seeing that nothing will surprise him. Now let us 
apply these distinctions to the case under review. 

McNulty's engine stood a« near the east end of the passing switch 
as would give it clearance from the incoming passenger train. The 
siding was too short to accommodate both freight trains at once; 
indeed, it could accommodate but a few cars more than McNulty's 
train. It was manifest that before the passenger train could ob- 
tain a right of way westward from the station, McNulty's train must 
have pulled out, so as to allow the other freight train to back in. 
The passenger train ^ould, upon arrival, be blocked until McNulty 
had pulled out It was manifest, also, that a blow on the rear, such 
as came, would drive McNulty's engine upon the main track; and as 
the passenger train was momentarily expected^ might cause a colli- 
sion of McNulty's engine with the incoming passenger train. I can- 
not escape the. conviction that the incoming passenger train — ^mo- 
mentarily expected, — with McNulty's engine carefully balanced in 
the clearance, was, to the crew of &e other freight train, a physical 
situation more impressive than any signal or word of danger. la 
the recklessness of the other crew that, in the face of such a danger 
to the passenger train, drove McNulty's engine forward, to be re- 
garded as anything less than criminal? Is McNulty to be held to 
an expectation— or a suspicion-— of that kind of recklessness on the 
part of the other crew? What use of a flag, or of verbal notice, to 
men whom such a situation, filled with such danger, would not 
deter? 

The case under review is, in this respect, different from Southern 
Pac. Co. V. Pool, and Hulien v. Bailway Co. In the Pool and Hulien 
Cases the law imposed a duty to take precaution against the care 
lessness of others, for the carelessness there complained of was 
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within the reasonable apprehension of the person injured^ Beaeh, 
Contrib. Neg. § 38 and cases cited in note. In the McNulty Case 
there was no such duty, for there could reasonably be no such ap- 
prehension. The cases fall on opposite sides of the line that marks 
the boundary between one's duty to look out for such negligence as 
may, without unusualness, attend the conduct of others, and one^s 
exemption from duty to look out for what, in the natural order of 
events, is not to be thought of. 

The judgment is reversed and the cause remanded with directions 
to the court below to award a new trial. 



CRANE et aL v. 0. GRANB & 00. 
(Circuit Court of Appeals, Seventh Circuit January 21, 1901.) 

No. 605. 

L CoKTRAOTs— Validity— Mutuality. 

While one may bind himself by a contract to famish another with 
snch supplies as may be needed during a specified period of time for some 
certain business or manufacture, or with such commodities as the pur- 
chaser has already contracted to furnish to others, the quantity in such 
cases being capable of at least .approximate estimation when the contract 
is made, an agreement by a wholesale dealer to supply a retailer during 
a certain time, at stated prices, with so much of a commodity as the 
purchaser may require for his trade, which leaves it practically optional 
with the purchaser to increase or diminish his orders with the rise or 
fall of prices, as may be most to his advantage and the corresponding 
disadvantage of the seller, is void for want of mutuality. 

% Same— Breach— Questions for Jury. 

In an action to recover a balance due for lumber sold and delivered, it 
appeared that plaintiff was a manufacturer of lumber, and defendants 
were dealers who had purchased from plaintifiC continuously for a number 
of years; that there was no fixed time within which payment was re- 
quired to be made, but that customarily settlement was made promptly 
after shipment, either in cash or paper due in 00 or 00 days. Defendants 
Introduced evidence tending to show that plaintiff accepted an order on 
April 8th, for a certain kind of lumber, to be delivered Vrlthin the next 
80 or 60 days; that on June 3d, when a comparatively small proportion of 
such order had been delivered, plaintiffs refused to make further delivery 
until all shipments made during April and May had been paid for, about 
half of such shipments having been under such order; and that, the 
price having advanced, defendants refused to pay without assurance that 
the remainder of the order would be filled. Hetd, that such evidence 
raised questions of fact respecting the right claimed by defendants to 
recoup damages for breach of the contract made by the acceptance of 
such order, which should have been submitted to the jury, and that the 
direction of a verdict for plaintiffs was error. 

In Error to the Circuit Court of the United States for the North- 
em Division of the Northern District of Dlinois. 

The action in the Circuit Court was in assumpsit upon the common counts 
by the defendant in error against the plaintiffs in error, to recover the value 
of certain lumber sold and delivered by the latter to the former. The account 
annexed was for balances due. upon merchandise sold on twenty-three different 
dates, running from the 22nd of February, 1896, to the 20th of May, 3806, in- 
clusive, amounting in aU to four thousand and fifty-seven doUars and twenty* 
three cents. 



Digitized by 



Google 



870 105 FEDERAL REPORTER. 

Against this the plaintiffs In error sought to recoup or set off the damages 
said to have been suffered by them, in the failure of the defendant in error 
to fill three certain orders relating to dock oak lumber of the dates of October 
19th, 1897, January 31st, 1898 and April 8th, 1898; but at the conclusion of the 
evidence the court instructed the Jury to disregard these claims, and return a 
verdict for the plaintiff for the full amonnt claimed. Error to this instruction 
is assigned. 

It is insisted by the plaintiffs in error that in December, 1896, they made a 
contract with the defendant in error, resting wholly in parole, however, by 
the terms of which the latter was to furnish to the former all the dock oak 
that the former would require for their trade in the Chicago market during 
the year 1897, at certain prices not in dispute, and that this contract was 
broken in the failure to fill the order of October 19th, 1897. It is insisted, 
also, that in January, 1898, a like contract was made for the year 1898, except 
that the price was to be one dollar per thousand feet In excess of the prices 
for the preceding year, and that this contract was broken in the failure to fill 
the orders of January 1st, 1898, and April 8th. 1898 respectively. 

The defendant in error had been for many years engaged in cutting, manu- 
facturing, and selling lumber largely at wholesale with their principal place 
of business at Cincinnati; the plaintiffs in error ^ad for nine years been 
engaged In Chicago in the business of buying and selling hard wood lumber, 
including dock oak. In supplying their customers In this trade the plaintiffs 
In error dealt largely with the defendant in error. It does not appear that 
the plaintiffs in error were manufacturers, or that the lumber purchased by 
them went into use or consumption by them, except as they resold it to their 
customers. They were exclusively lumber merchants, obtaining their sup- 
plies largely from the defendant in error,, and reselling them to their own 
customers. 

There was no evidence that the defendant in error accepted the orders of 
October 19th, 1897, or January 31st, 1898. or that, independently of the gen- 
eral contract relied upon, they agreed to fill them; nor was there evidence that 
the plaintiffs in error, in reliance upon the alleged general contract of January, 
1898, had, previous to these orders, entered Into any contracts that required 
the lumber ordered. 

The order of April 8th was sent by mail. Respecting this defendant in 
error wrote: "We are doing all we can on all of your orders and are shipping 
you more lumber than to any one of our other customers. I have called the 
boys' attention to-night to the 24' and will hustle it all I can." 

Omer F. Crane, one of the plaintiffs in error, testifies that a short time sub- 
sequently he took this order to the defendant in error, and had the following 
conversation with C. Crane, its president: "He" (C. Crane) "looked It over 
and said he would have to have more money for this lot of stuff. I told him 
we had made out contracts and we couldn't stand any more money than that. 
He said that he wouldn't fill It. So that was about all that was said that 
day. The next day I said *What are you going to do about this thing? Are 
you going to fill It or not? If you are not going to fill it, I am going to 
Parkersburg and get It filled.' He said, *I will tell you what I will do. I will 
take this order and fill it, but I won't fill any more at those prices.' So he 
got up with the letter and I says, *Will you sign this acceptance,* and he 
said *that Is not necessary. I will have It entered on the book, and will have 
it filled.' And we walked over to Mr. Mowbray and said, 'Fred, put this order 
on the book and see it is filled, and don't fill any more at those prices without 
first consulting me.* " This testimony Is uncontradicted. 

The order of April 8th was to have been filled within the next thirty and 
sixty days. It was but partially filled. In the meantime prices rose, and the 
defendant in error failed to complete the order. 

In the general lumber dealings between the plaintiffs in error and defendant 
in eri'or there was no particular agreement respecting the time of payment. 
Sometimes the lumber was paid for promptly, and sometimes by the giving 
of sixty or ninety days paper. On this general account the plaintiffs in error 
were in arrears, both for the months of April and May. amounting .Tune 2nd, 
according to their own letter, to the sum of thirty-eight hundred dollars, about 
twenty-one hundred of which was for lumber shipped tmder the order of 
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April Sth. Respecting this arrearage the defendant in error wrote, May 31st, 
1898, as follows: "I want you to send us what is due us for April at once; 
also the May account as soon as you get It checked up. It is Just our time 
for laying in timber and we are using all the money we can get hold of, and we 
are not in shape to give long credit to anybody." Replying to this, June 2nd, 
1898, the plaintiffs in error wrote: "We owe you about $3800.00 which amount 
we will hold until you make a showing that you are going to furnish the oak. 
We don't blame the firms for kicking; (the firms with whom it is claimed 
plaintiffs In error had contracted to furnish dock oak) they have the docks 
torn up, have 2 or 3 tugs and pile driver laying idle waiting for Oak. The 
different firms owe us about IGOOO.OO; they say they would not pay us one 
cent of money until we fill their orders. The $3800. that we hold of yours 
will be a very small per cent, of the amount It will cost you if you don't go 
ahe^d and fill the order." To this, defendant in error, Jtme 3rd, 1898, replied 
as follows: "We will not load another board of lumber until we get paid for 
what we have already sent you. Now, here are bills that are 60 days past due, 
as this lumber was all to be paid for within ten days after date of invoice 
less 2%. We do not care about giving credit any further than we have, and 
we will not send any more lumber until this is paid for." 
The further facts are stated in the opinion. 

Walter Olds, for plaintiff in error. 
J. K. Boyesen, for defendant in error. 

Before WOODS and GROSSCUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

GROSSOTJP, Circuit Judge, delivered the opinion of the court, as 
follows: 

The question lying at the threshold of this case is whether the so- 
called contract of December, 1896, relating to the sale of dock oak 
lumber for the year 1897, and the so-called contract of January, 
1898, relating to the same subject for the year 1898, are enforceable. 

The contention is that, being in parole, the first is obnoxious to 
the Statute of Frauds, and both are void for want of mutuality. 

It is within legal competency for one to bind himself to. furnish 
another with such supplies as may be needed during some certain 
period for some certain business or manufacture; or with such com- 
modities as the purchaser has already bound himself to furnish an- 
other. Keasonable prevision in business requires that such con- 
tracts, though more or less indefinite, should be upheld. Thus a 
foundry may purchase all the coal needed for the season; or a fur- 
nace company its requirements in the way of iron; or a hotel its 
necessary supply of ice. Minnesota Lumber Co. v. Whitebreast Coal 
Co., IGO ni. 85, 43 N. E. 774; National Furnace Co. v. Kevstone 
Mfg. Co., 110 ni. 427; Railway Co. v. Witham, L. R. 9 C. P. 16; 
Smith V. Morse, 20 La. Ann. 220. So, too, a dealer in coal in any 
given locality may contract for such coal as he may need to fulfil 
his existing contracts, regardless of whether delivery by him to his 
customers is to be immediate or in the future. Shipman v. Mining 
Co., 158 U. S. 356, 15 Sup. Ct. 886, 39 L. Ed. 1051. In all these cases, 
contracts looking towards the future, and embodying subject-matter 
necessarily indefinite in quantity, have been upheld; but it will be 
observed that, although the quantity under contract is not measured 
by any certain standard, it is capable of an approximately accurate 
forecast. The capacity of the furnace, the needs of the railroad, 
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or the requirements of the hotel are, within certain limits, ascer- 
tainable by the vendor. He is thus enabled to make reasonably ac- 
curate calculation of the extent of his obligation. Then, too, the 
purchase is only an incident of the vendee's business. Presumably 
the business wiU go on irrespective of a rise or fall in the prices 
of subsidiary supplies. There thus remains to the vendee little or no 
temptation, on account of the rise or fall in prices, to greatly en- 
large or diminish the quantity of his orders. 

The contracts brought to our attention have no such standard of 
approximate certainty, and no such safeguard against opportunity 
to impose upon the vendor. Plaintiffs in error were at the time en- 
gaged in no manufacture or business that required dock oak lumber 
as an incidental supply, nor were they under any contract to deliver 
such lumber to third persons at fixed prices. They were lumber 
merchants pure and simple — middlemen between the defendant in 
error, and such customers as usually come to a merchant. Should 
the contract under discussion be upheld, the plaintiffs in error would 
be held to occupy this advantageous situation: If the prices of 
dock oak lumber rose, they would, by that much, increase their ratio 
of profits, and probably, coming into a situation to outbid competi- 
tors, increase, also, the quantum of orders; if, on the other hand, 
prices fell below the range of profits, the orders could be wholly dis- 
continued. 

On the contrary, the situation of the defendant in error would be 
this: Should prices fall, it could not compel the plaintiffs in error 
to give further orders; but, should prices rise, the orders sent in 
would be compulsory, and the loss measured, both by the increase 
of the ratio of profits, and the probable increase of the quantum 
of orders. It is needless to say that such a contract is unilateral, 
and void for want of mutuality. It, in effect, binds the defendant 
in error alone, for it leaves the plaintiffs in error — ^whose whole in- 
terest is embodied in the prices obtainable — ^in a situation to either 
go on, or to discontinue, as such interest developes. 

This disposes of every specification of error relating to set-off or 
recoupment, except such as relate to the order of April 8th, 1898. 
The consideration of this order involves a state of facts, and an ap- 
plication cl the law, wholly apart from the general contracts just 
discussed. 

There was testimony, sufficient to go to the jury, tending to show 
that this order was accepted by the defendant in error, and was, 
from the date of such acceptance, independently of any general con- 
tract, a binding obligation between the parties; that upon that date, 
and for years previously, the parties had had mutual dealings in the 
general lumber trade, including dock oak lumber; that, on account 
of these dealings, a mutual debit and credit account was kept; that 
there was no distinct understanding respecting the length of credit 
to be given upon the respective orders, but that, customarily, ship- 
ments of lumber were paid for, either in cash promptly, or by six^ 
or ninety day paper; and that on the first of June there was due to 
the defendant in error upon these dealings, on account of deliveries 
in April and May, the sum of about thirty-eight hundred dollars, 
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twenty-one hnndi^d of which waa for lumber delivered under the 
order of April 8th. 

There was, also, testimony, sufficient to go to the jury, tending 
to show that the lumber embraced in the order of April 8th was to 
be delivered in thirty and sixty days; that a pprtion was delivered, 
but much the larger portion remained undelivered; that the plain- 
tiffs in error, from time to time, until the third of June, urged more 
speedy deliveries; that the defendant in error, in substance, re- 
sponded that it was doing all it could, to fill the order; that in this 
state of the transaction the defendant in error, near the end of May, 
began urging the payment of the arrearages; that plaintiffs in error 
confessed the arrearage, but countercharged the defendant in error 
with its failures to deliver; and that finally, but not until the third 
of June, five days before the defendant in error's time to fill the 
order would have expired, it was, for the first time, distinctly stated 
by the defendant in error that there would be no further compliance 
with the contract until the arrearages we^e paid. It is fairly ques- 
tionable if, at this later date, the arrearages had 'been paid, the de- 
fendant in error could, within the time stipulated, have fulfilled its 
contract by the delivery of the remaining lumber. 

The contract created* by the acceptance of the order of April 8th 
was an entirety. The failure of the plaintiffs in error to pay, within 
the customary period, the price of each delivery did not avoid the 
contract until the defendant in error, by some action, distinctly 
and reasonably asserted, attempted a rescission. Default in respect 
to one several part of a contract will not entitle a party to disregard 
the whole as a nullity, unless there has been a renunciation of the 
entire contract. Norrington v. Wright, 115 U. S. 188, 6 Sup. Ct. 12, 
29 L. Ed. 366. 

In some states the rule has been held that where an entire con- 
tract is made for the sale and delivery of personal property, either 
for a gross sum, or at a certain price per unit of its measure or 
weight, and it is only in part performed by the vendor, no action 
can be maintained on the contract for such part performance; in 
other states the rule is held that if the vendee retains the part de- 
livered after the vendor has made default in respect to the residue, 
ii is severance of the contract, and the vendor is entitled to recover 
the contract price for what is so delivered and retained, subject to 
recoupment of such damages as the vendee sustains for nonperform- 
ance of the entire contract. Suth. Dam. § 645. 

Applying either of these rules to the case under discussion, it 
is clear that if the defendant in error had postponed until the eighth 
of June — the expiration of the sixty days — ^its announcement that 
the contract would not be further complied with, there could have 
been upon its part, either no recoveiy at all of the twenty-one hun- 
dred dollars due for deliveries already made under the order of April 
8th; or only such recovery as remained after recouping against it 
such damages as the plaintiffs in error suffered by reason of the 
non-deliveries. Does the fact that the distinct attempt at rescission 
came five days before the expiration of the sixty days change the 
rights of the parties? 
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The answer to this question, we think, depends npon some qae»- 
tions of fact that ought to have been submitted to the Jnry. The 
evidence discloses that the deliveries actually made by the defend- 
ant in error were proportionately small, throughout the fifty-flve days 
that the contract ran unrescinded, in comparison with the whole 
quantity of lumber ordered. It might have been shown that dfe^ 
liveries, in respect of time, were expected to take place at the option 
of either the vendee or the vendor, but no such testimony was sub- 
mitted. In its absence, the law so construes the contract, that 
deliveries should run ratably through the whole sixty days allowed. 
In such case the act of rescission came after the great bulk of de- 
liveries ought to have been made, and could not, therefore, affect 
the vendor's liability for its previous failure to deliver according to 
the contract. 

It might be, also, that the act of rescission, coming so shortly be- 
fore the expiration of the time within which deliveries could be made, 
evinces such a state of facts, that the juiy could reasonably presume 
that it was not interposed in good faith on account of the arrear- 
ages in the x>ayment, but was tlucown out rather as a pretext to cover 
the vendor's sense of its own default. However we look at it, there 
should have been a submission of the questions of fact arising upon 
the order of April 8th, to the jury, under appropriate instructions, 
and for the error of the Circuit Court, in this respect, the judgment 
must be reversed, with directions to grant a new triaL 

WOODSy Circuit Judge, concurs in the result. 



WORK V. CHICAGO, Bi. A ST. P. RT. 00. 

(Olrcolt Court of Appeals, Seventh Circuit January 16, 1901.) 

No. 686. 

RAILROAD— Pbrsokal Injubibs— CROSSING— Coktrlbutort Negligbkcb— Dutt 
TO Look and Listen. 

Plaintiff, driving his team behind that of another, approached a railroad 
croi^sing consisting of three tracks, and at a place where the view was 
unobstructed. A train was passing, which stopped plaintiff and the team 
preceding him; and, after the train had passed, the flagman left the 
track to turn the semaphore, it being disputed whether or not he waved 
his flag in warning. The first team crossed the track, and plaintiff, who 
.could not view the track, because of a canopy covering over his seat, 
unless he projected his head, started to follow. When his horses were 
stepping on the third track, the flagman ran in front, striking them with 
the flag, and calling to plaintiff to back them, whl^h he refused to do, 
but ordered the flagman to let him off the crossing; and then, on seeing 
the train approaching, urged the horses forward, so that the train 
struck the wagon and injured plaintiff. At the time the flagman left 
the track the train was 1,200 feet away, and was giving loud and re- 
> peated signals. Held, that plaintiff could not recover, as there was no 
- negligence on defendant's part, and plaintiff was guilty of negligence 
,,in not looking and listening. 

CfrosBcup, Circuit Judge, dissenting. 
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In Error to the Circoit Court of the United States for the Northern 
Difltriet of Illinois. 

The plaintiff In error brought suit to recover for injuries sustained from 
collision with a train of the defendant in error at the crossing at Kedzle 
avenue, In the city of Chicago, on December 23, ISOG, between 3 and 3:30 
p. m. That avenue Is laid out practically north and south, and is situated 
in the northwestern part of the city, remote from any business or residence 
district For some distance both nortJi and south of the crossing the country 
was at the time of the accident an open prairie, treeless and houseless, with 
the exception of a one-story lime house east of the street and south of the 
roadway. The railway grounds were fenced, and a flagman was stationed 
at the crossing. The facts with respect to the collision were testified to by 
the plaintiff below and by four witnesses called by him. At the conclusion 
of the plaintiff's case the court directed a verdict for the defendant, upon 
which ruling error is assigned, and to review which the plaintiff sues out 
this writ of error. The facts disclosed by the evidence were these: Upon 
the day in question Work was traveling north on Kedzle avenue, driving a 
team attached to a heavy two-horse tank wagon carrying oil. The tank was 
of quarter-inch boiler iron, bolted down on stringers running lengthwise of 
the wagon. The tank was about 3 feet in diameter, 10 feet in length, and 
contained at the time 195 gallons of oil. Over the driver's seat there was a 
hood or covering, like a canopy top, fastened to the seat, and which prevented 
the driver from looking out to his right or left, except by projecting his 
head beyond the hood. Upon arriving at the crossing in question, he found 
that a train of empty coaches was passing the crossing quite slowly to the 
southeast, the railway tracks running northwesterly and southeasterly across 
the avenue. In front of him were two men in a wagon and leading two 
cows, waiting for the passing of this train. Work stopped alongside and 
a little to the rear, 2Q feet or more, from the nearest rail. After the passage 
of the coach train, his view of the crossing and street immediately in front 
of him was unobstructed. He was 40 years of age, and had been acquainted 
with this crossing for 2 years, passing it dally. The crossing was occupied 
by three tracks of the railway company, each 10 feet apart, and each 4 feet 
8 inches in width. The south track was a spur or switch track; the two 
northerly tracks being the main tracks of the railway, on the south one of 
which the train of coaches was passing southeasterly. The roadway for Its 
whole width was planked between the tracks and between the rails. The 
flagman's shanty was Just west of Kedzle avenue and northeast of the north- 
erly track. Two men In a wagon coming south on Kedzle avenue had 
stopped north of the railway to await the passing of the train, the flagman 
being stationed at about the center of the avenue, and Just north of the 
most northerly rail. Upon the passing of the coach train the flagman in the 
street at the north of the railway track, according to the evidence of the two 
men waiting in the street at the north, waived his flag to stop the approach 
of teams from the south, and ran to his shanty to turn the semaphore to 
notify a passenger train approaching from the southeast that the line was 
clear. The two men who were in the wagon deny that the flag was waved. 
One of them testifies as follows: "After the last car of the coach train 
had gone to the southeast, and had cleared the crossing, the first thing I 
saw on the north of the tracks was the flagman standing in the middle of 
the road with his flag. After that he turned and ran over towards the 
shanty, and I paid no attention to him, but started up to drive across the 
tracks." Work testified that he first saw the flagman at the west side of 
the street, at or near the curb, walking towards the shanty. As soon as the 
coach train passed the crossing to the southeast, those in the other wagon 
started to cross the tracks, and Work followed. Neither those men nor Work 
testified that the conduct of the flagman influenced them or him to go for- 
ward. The two men and the cattle passed the tracks in safety. Work had 
gotten upon the middle of the three tracks when the flagman ran back along 
the northerly track, waving his flag to stop Work, and when in front of 
Work's advancing team struck the horses in the face with the signal flag, 
and shouted to Work to go back. One of the horses, as Work stated, "was 
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rather touchy about the head, and flew hack. The other did not so much. 
I hollered at him to let me off the crossing. He did not say anything to me^ 
but kept slashing my horses. I looked to the west, could not see anything 
coming, and hollered at him the second time to let me go on. Falling to do 
it, I just turned, and looked out to the east, and saw the train coming. My 
team was then on what would be the uptrack, and I seen It was either my 
team or I get killed or get off the crossing. I could not back up quick enough; 
could get across quicker than I could get either way; and hollered at my 
horses right sharp. They Jumped, and I got almost across, and engine 
struck rim of hind wagon wheel and end of tank." On cross-examination 
he testified that when the flagman got in front of his horses and waved his 
flag *their front feet were then right on the north track"; that he did not 
attempt to obey the flagman, but hollered to him to let him off the crossing. 
At this time Work, as he testified, did not know— what the flagman knew, 
and all the other witnesses 6aw — ^that a' passenger train was approaching 
the crossing from the southeast on the northerly track. This train announced 
Its approach by several sharp whistles at the overhead boulevard crossing, 
1,200 feet away, and at the Chicago avenue crossing, 875 feet away, and the 
engine bell was being constantly sounded. It does not appear that Work, 
either before or after he started to cross, looked or listened for a train until 
during his altercation with the flagman, and then he saw the train 100 to 
160 feet distant from the crossing. When the flagman left the semaphore 
and ran upon the track towards Work, the train was at about the over- 
head boulevard crossing, 1,200 feet distant, and Work's team was not then 
upon the northerly track, the preponderance of the evidence placing them 
upon the middle track at the time he was stopped by the flagman and during 
the altercation. Work cursed the flagman, and started his horses upon the 
northerly track, and was injured by collision with the coming train; the 
flagman being compelled to leave the track to avoid the train. 

Edward Byan Woodle, for plaintiff in error. 
Charles B. Eeeler, for defendant in error. 

Before WOODS, JENKINS, and GBOSSCUP, Qrcuit Judges. 

JENKINS, Circuit Jndge, after the foregoing statement of the 
case, delivered the opinion of the court. 

Without considering the objection raised to the declaration, and 
assuming it to be good, the three counts charge the railway com- 
pany with negligence (1) in carelessly running, managing, and con- 
trolling its locomotive engine, and neglecting to keep a competent 
flagman at the crossing to warn plaintiff of the approach of the 
train while attempting to pass over; (2) in carelessly running, man- 
aging, and controUing the engine and neglecting to ring its bell; (3) 
the same as the first, with the addition that the company allowed the 
flagman to leave the crossing, so that he did not give warning when 
he knew plaintiff was attempting to pass over the crossing, but 
allowed and invited him to drive across when the train was approach- 
ing, and prevented him from leaving the crossing by stopping his 
horses, so that the plaintiff was compelled to remain thereon until 
struck, etc. With a possible exception, it is difficult for us to find 
in the evidence any neglect of duty upon the part of the railway com- 
pany. The crossing was in the outskirts of the city, remote from 
busitiess and residences; an open prairie, treeless, and, with the ex- 
ception of a solitary lime hoase, houseless; there was no need of 
gates, no strenuous necessity, as in the crowded thoroughfares of a 
great ci^, for a prompt passage. Only five travelers gathered hero 
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during the time of the approach and passage of the two trains. It 
is not correct to say that under snch circamstances the failure of 
the railway company to employ two men at the crossing — one at 
the semaphore and one at the crossing — ^was a failure in duty. - So 
to hold would impose a degree of care wholly unwarranted by the 
surroundings. Nor was there negligence in the management of the 
train. It approached with no immoderate speed, the whistle of the 
engine was diligently sounded, and its bell was rung, and, when 
danger appeared to be imminent, the train was promptly stopped. 
So far as the evidence discloses, a competent flagman was stationed 
at the crossing, and upon this occasion, with a possible exception, to 
be noted, diligently discharged his duty. He was at the crossing 
with his flag as the coach train proceeded southeasterly, giving warn- 
ing to all travelers upon the highway. Immediately upon the passing 
of the coach train, as became his duty, he ran to turn the sanaphore, 
giving notice to the passenger train, then coming, of a clear track. 
There is possible dispute among the four witnesses for the plaintiff 
whether before or at the time he started for the semaphore he waved 
his flag and gave warning to those about to cross. A careful scru- 
tiny of the evidence satisfies us that he gave such warning. The two 
witnesses who were upon the north side of the street positively so 
assert. The two men in front of Work deny; one, however, in a 
qualified way. These men were in haste to cross, and seemed to 
have given but little attention to their surroundings upon the passing 
of the coach train. Work saw and heard nothing. Possibly, in this 
state of the evidence, notwithstanding it was all produced by the 
plaintiff, the case should have been sent to the jury if the sole issue 
was the negligence of the company and its servants. We are sat- 
isfied, however, assuming negligence of the flagman, that the con- 
duct of the plaintiff was the producing cause of this injury. If he 
had the right to assume, from the fact that the two men in front 
of him started to cross, that the flagman had given the proper sig- 
nal to cross, still he was not absolved from the watchfulness and 
care imposed upon one in a place of danger. He would seem to 
have had no comprehension of the situation, as he was not aware 
of the presence of the flagman, and first saw him when the latter 
reached the west side of the street to turn the semaphore. Work 
was charged with the duty, which was constant upon him until he 
had safely crossed, to look and to listen. When he reached the 
middle track, the approaching train which caused the injury was 
1,200 feet away, the shrill whistle of the engine being repeatedly 
sounded, and its bell being rung. It is incomprehensible that in the 
due and vigilant exercise of his senses in a place of danger he should 
not have heard these signals when every other witness heard them. 
He would seem to have followed mechanically the team in front of 
him, apparently giving no attention except to his team, — ^''seeing my 
horses did not go up on the cattle in front of me." Had he been 
observing, he could have seen the flagman running down the track 
from the semaphore, waving his flag in warning of danger; but he 
does not appear to have noticed him until he saw him in front of 
his horses waving the flag in their faces. The canopy top obscured 
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his vision along the tracks, and to enable him to see it was neces- 
sary that he should project his head beyond the obstruction. This 
fact imposed upon him the greater care and vigilance. Had he 
listened and had he looked while still upon the middle track, and in a 
place where he was safe from the coming train, he could have heard 
\ and seen its approach, and :have avoided the injury. Beyond all 
this, the evidence satisfactorily discloses to us that he was on that 
middle track at the time the flagman confronted him with his flag 
endeavoring to stop the horses and calling on him to back. He had 
all the warning that could possibly be given him before he had gone 
upon the northerly track. He had only to stop, or at most to back 
his team slightly, and he was safe. But either willfully or in negli- 
gent ignorance of his surroundings he entered into altercation with 
the flagman who had stopped his horses, called upon the flagman 
to let him pass, and, upon the refusal of the flagman so to do, took 
time to look to the west, and, seeing no train, again demanded of 
the flagman that^ he get out of the way, and, the flagman failing 
to comply, looked to the east, and saw the coming train within 150 
feet of him. Cursing the flagman, and demanding that he be allowed 
to pass, he shouted to his team^ and attempted to cross in front of 
the train. Had he obeyed the flagman, and taken note of the warn- 
ing, he would have been safe. We can conceive of no excuse for his 
conduct. It certainly does not comport with the care which the law 
demands of one attempting to cross a place of danger. We perceive 
no failure of duty on the part of the railway company or its servants 
which should impose liability, unless, indeed, railway companies are 
to be held as guarantors of the safety of all travelers over crossings. 
We are satisfied that, had the case been submitted to the jury, and 
a verdict rendered for the plaintiff, it would have been the clear 
duty of the court to have set aside the verdict; and in such cases 
it is proper to instruct the jury to find for the defendant. Pleasants 
V. Fant, 22 WaU. 122, 22 L. Ed. 780; Bowditch v. Qty of Boston, 
101 U. S. 18, 25 L. Ed. 980; Treat Mfg. Co. v. Standard Steel & 
Iron Co., 157 U. S. 674, 15 Sup. Ct. 718, 39 L. Ed. 853. . 

GROSSCUP, Circuit Judge (dissenting). I am reluctantly com- 
pelled to dissent from this opinion. The conduct of the plaintiff 
below, on the inquiry respecting contributory negligence, must be 
surveyed, not from the point of view of the flagman, or of the people 
across the track, but from the point of view of the plaintiff him- 
self. It was his judgment — ^made up through his own eyes and ears — 
that governed him; and, so far as contributory negligence is con- 
cerned, he can not be held to an exercise of judgment such as might 
nave followed upon another environment. 

What, then, was the state of things occurring that day, as they 
presented themselves to him? Arriving at tlv^ railroad crossing, 
the plaintiff in error found himself behind a wa . )n already stopp^ 
by the flagman. A train going into the city was seen to be the 
cause of the obstruction. When the train had cleared the track it 
continued to hide, the view toward the city as far as the boulevard 
cFossiBg^.beypnd; which, an ewbaiikmeiit intervening, no further view 
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was obtainable. The street was itself, so far as he could see, clear 
for passage, and as to danger from the direction of the city, his 
safety, so long as the ingoing train intervened, lay either in remain- 
ing where he was, or putting faith upon the outlook of the flagman. 

At this moment the flagman left the track, and proceeded toward 
the shanty. The occupants of the wagon in front — though no inquiry 
to that effect was made of them on the trial — doubtless accepted 
this as a signal of safety, and started to cross. The plaintiff in error 
followed, and though those preceding got over in safety, was caught 
by an outgoing train suddenly emerging from behind the ingoing 
train. Had he disregarded the flagman, acting wholly upon his own 
outlook, he probably would have remained where he was, until the 
ingoing train had ceased to obstruct his view, and would thus have 
escsiped injury. Relying undoubtedly, however, upon the flagman 
to make up for his own defect of outlook, he was led upon the track, 
and received ttte injury. 

There is no question that a traveller on the highway, approaching 
a railroad crossing, must use his ears, and look in both directions. 
The railway is itself a signal of danger. Dependent solely upon his 
own senses, without aid from others, he must give full exercise to 
his senses. Had there been no 'flagman — ^had the plaintiff in error, 
by being alone, been required, without aid, to look out for himself — 
there would be no difference between the opinion of the majority 
and myself. 

But in the case under review the plaintiff in error did not feel 
himself unaided. By ordinance of the city, a protector had been 
placed upon the tracks. The plaintiff in error had a right to rely 
— ^at least, so far as his own outlook was obstructed — upon the out- 
look of this protector. The withdrawal of the flagman, as seen by 
him, and the people in front of him, was notice that the track was 
clear, and that it was safe to cross. Railway Co. v. Schneider, 45 
Ohio St. 678, 17 N. E. 321; Pennsylvania Co. v. Stegemeier, 118 Ind. 
305, 20 N. E. 843; Sweeny v. Railroad Co., 10. Allen, 368. I do not 
apprehend that the application of this rule would be disputed if the 
view of the plaintiff in error cityward had been cut off by some 
flxed obstruction. In fact the obstruction was not fixed. It was 
a moving train that would give a clear view as soon as it had gone 
a little way toward the city. But, does this fact — ^that the obstruc- 
tion to the view was temporary — make any real difference? Had 
it, by reason of its temporariness, any the less an effect upon the 
mind of the plaintiff in error? Would an ordinarily prudent man, 
accustomed to rely, where his view was obstructed, upon th^ out- 
look of the flagman, stop to think that, on this particular occasion, 
he could, by waiting, see for himself, and thus avoid the need of re- 
liance upon the flagman? 

At most city crossings the necessity for a prompt crossing is 
strenuous. A lo4g procession of vehicles awaits the : opening of 
the gates, or the signal of the flagman. There can be no snoh delay — 
no time for that careful surveillance, on the part of each passer,-^i 
as a country crossing admits. There is pressure from both direc- 
tions on the highway, and from both directions oi^.tbj^i.Tailroad^ A'^ 
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looker-out, who has no other diversion, is an essential safeguard 
to the passers on the highway. 

The city passer, compelled, under such circumstances, to take 
his cue from the flagman, falls naturally into that habit. The flag- 
man, habitually, becomes his guide. A busy crossing, in this way, 
works with the precision of a machine. There is not — ^and, in the 
nature of things, cannot be — a large exercise of individual judg- 
ment. It is, in my judgment, straining the actual facts to say that 
a prudent man, thus accustomed to feel his way across these cross- 
ings, will, his own view cut off, stop to ask himself if the obstruc- 
tion is but temporary. Will he not, more naturally, press on, as he 
would at the other crossings? He may, in following this habit, be 
dull, but the ordinance is for him, as well as for the keenly alert. 
It is meant for the man who, on similar occasions, is invited to 
trust to the flagman, as well as for the man who lets no occasion 
escape to trust any eyes not his own. It certainly was not designed 
to lead the unwary into an ambushed danger — a consequence that 
the conduct of this flagman visited upon the plaintiff below. 

Nor can I concur that the plaintiff in error's conduct, in refusing 
to back his team off the track, must be regarded as negligence in 
law. There was considerable testimony tending to show that his 
horses had already reached the track on which he was afterwards 
struck. In this situation — with his horses entering upon the track, 
and the flagman seen by him, for the flrst time, in an attempt to 
stop him — ^his conduct is described by himself as follows: "After 
he" (the flagman) '^hollered out I looked first to the west; then I 
looked to the east — my horses were just then entering on the track. 
That was the first time I saw the passenger train. Should judge its 
engine was 150 feet away, may be more; could not say, because 
it was just a glance I got of it. I saw the position I was^ in and 
had to get out of it. Did not look for distances. I had to go ahead. 
Did not use a whip; I hollered at the horses, and they jumped 
quick." And again, describing his decision to go ahead, and the 
reasons for it, he said: "Yes, I must get off the track an* out of 
danger; going ahead was the quickest I could get out of danger." 

Where a traveller, through the negligence of the railway, is placed 
in a situation where he must adopt a perilous alternative — or where, 
in the terror of an emergency, he acts imprudently, even wildly — 
there can be no imputation of contributory negligence. Beach, 
Contrib. Neg. § 40. "If," as Lord Ellenborough said, (Jones v. Boyce, 
1 Starkie, 493,) "I place a man in such a situation that he must 
adopt a perilous alternative, I am responsible for the consequences." 

The negligence' of the railway company consistSj primarily, in re- 
quiring the flagman to perform two inconsistent functions. He could 
not, in the nature of things, retire to operate the semaphore,. without 
creating such misunderstanding as would lead on, Jo their peril, the 
passers on the highway. 'Oie root of this accident is not in the 
plaintiff in error^s failure to exercise a high intelligence, but in the 
defendant in error's effort to make one man fill, simultaneously, two 
places at war with each other. 

Judgment affirmed. 
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UNITED STATES SUGAR RBFINBRT V. EDWARD P. ALLIS CJO. 

(Clicnit Court of Appeals, Seventh Circuit January 2, 1001.) 

No. 701. 

L Sale— Action for Price of Maghinbrt— Effect of Protision Rbqpirino 

ACCEPTAKCB OR ARBITRATION. . 

Plaintiff built and furnished certain steam dryers for defendant, and, 
a controversy having arisen as to whether they fulfilled the contract, after 
some years a second contract for settlement was entered into, by which 
It was agreed that the dryers should be repaired by plaintiff, and under 
Its direction, so as to render them steam-tight and operative; that on 
their acceptance by defendant, or on an award by arbitrators, which 
the contract provided for, finding them to meet such requirements,, de- 
fendant should pay a certain sum therefor, but. In case the arbitrators 
should decide that they were not steam-tight and operative, It should 
pay nothing. Eeld, that the essential fact to entitle plaintiff to recover 
under such contract was Its making the dryers steam-tight and mechan- 
ically operative, as therein required, and the provisions for acceptance 
or arbitration were merely methods for ascertaining whether plaintiff 
had fulfilled such requirement; hence, In the absence of an acceptance, 
and on the failure of an award b; the arbitrators through the fraud 
or collusion of defendant, a court might properly proceed to ascertain by 
the verdict of a Jury whether plaintiff had fulfilled the contract, and 
render Judgment accordingly. 
S. Same. 

While an acceptance of the dryers by defendant under such contract 
was suspended by the subsequent selection of arbitrators by the parties, 
and would have been superseded by an award fairly made, where such an 
award was prevented by the fraud of defendant plaintiff was restored to 
Its rights under the acceptance, and entitled to recover thereon if proved. 

In Error to the CSrcuit Court of the United Statea for the Northern 
Division of the Northern District of Illinois. 

The action below was on the common counts to recover for the work and 
labor In the construction and setting in place of three certain dryers In the 
refinery of plaintiff In error at Waukegan, Illinois. 

The assignments of error relate to the instructions of the court to the jury; 
the refusal to give instructions; the admission and refusal to admit evidence; 
and the overruling of a motion to Instruct the Jury to find the Issues for the 
plaintiff In error. The case turns largely upon the construction to be put 
upon a written contract of settlement between the parties. 

The essential facts are as follows: 

In 1889 the defendant In error (hereinafter caUed the Allls Company) 
agreed with the Rose Malt Works, predecessor of the plaintiff In error (here- 
inafter called the United States Company) to do the work of constructing 
three dryers, according to the plans furnished by the Rose Malt Woriu, and 
to set the same up in their factory at Waukegan, to be used for the purpose 
of drying feed and waste material. Each dryer is composed of two drums 
or cylinders of steel about thirty feet long, one enclosing the other, rigidly 
connected by jack screws. Steam is turned into the inner dram. The ma- 
terial to be dried Is fed Into the space between the drums by means of a 
spout at the upper end of each dryer, and is then carried forward by gravity, 
and a system of stationary shovels, until discharged at the lower end. The 
dryier being slowly revolved, the material Is dried by passing over the heated 
surface of the Inner drum. 

According to the plans furnished by the Rose Malt Works each dryer ran 
upon trunnions, one at each end and one in the middle, and the power was 
applied at the periphery of the outer drum. 

The dryers were constructed, set in place, and tried, but, being found un- 
satisfactory, a new contract was made under which they were to be r^con- 
105 F.-« 



Digitized by 



Google 



882 105 FEDERAL REPORTER. 

structed according to plans prepared by #tie Allis Company. Under these 
plans, the dryers were to be supported at the ends, and the power applied at 
the center of the inner drum, the ends to rest upon piers to be constructed by 
the United States Company. After such reconstruction, they were again tried 
but the parties disagreed as to whether the test was satisfactory, or the con- 
tract had been properly performed. 

Suit was then brought by the Allis Company to recover the contract price. 
The Ujilted States Company resisted on the ground that the dryers were 
not steam-tight; that there was not sufficient allowance for contraction and 
expansion; that, by reason of this, the dryers pulled over the piers upon 
which they rested; and that in their then state it was impossible to malse 
the dryers steaim-tight and mechanically operative. The AUIs Companjr 
claimed that the contract had been fully performed; that the dryers were 
steam-tight; and that the pulling over of the piers was due to the insufficient 
construction of the piers themselves, a work that liad been done by the 
United States Company. 

The case, involving these issues, went to two trials, the first resulting in a 
Judgment for the Allis Company (which was reversed for reasons not ma- 
terial in this review) and the second resulting in a disagreement of the Jury. 
Thereupon, as a method of settling the controversy the following agreement 
was entered into: 

"In settlement of all differences between the B. P. Allis Company and the 
United States Sugar Refinery arising out of the construction of three dryers, 
it is hereby agreed: 

**That the United States Sugar Refinery will rebuild the west piers at its 
own expense, under the supervision and according to the directions of the E. 
P. Allis Company which last named Company assumes all responsibility for 
the sufficiency of the piers when so rebuilt and reconstructed. 

"That upon the completion of said worls the E. P. Allis Company will talie 
said three dryers, place them in position, doing whatever work may be 
found necessary, either by way of repair or reconstruction, to make them 
steam-tight and mechanically operative as dryers. 

"That upon the completion of said work and the tendering of the some to 
the United States Sugar Refinery, it is further agreed that if there be any 
dispute between the parties as to the dryers complying with the above agree- 
ment, all dilTerences shall be arbitrated by the selection of one party by the 
B. P. Allis Company, and one party by the United States Silgar Refinery and 
if said two parties cannot agree they shall select a third, and both parties 
to this agreement shall abide by the decision of the majority of said arbi- 
trators. 

"Upon the completion of the work In accordance with this agreement, and 
the acceptance of the same by the United States Sugar Refinery, or upon the 
decision of said arbitrators as aforesaid in favor of the said E. P. Allis 
Company, the United States Sugar Refinery is to pay the E. P. Allis Com- 
pany the sum of Ten Thousand Dollars ($10,000) in full for all claims and 
demands. If the said B. P. Allis Company fails to complete its contract ac- 
cording to this agreement or according to any additional requirements Im- 
posed by said arbitrators, then the United States Sugar Refinery shall pay 
nothing, and said E. P. Allis Company shall remove the same at their own 
expense. 

"It is further agreed that both sides shall proceed with the execution of 
this work with all convenient speed. 

"It is further understood that all disputes, claims or demands of either 
party against the other are settled and merged in this agreement, and upon 
the signing thereof, except as herein contained, each party releases the other 
of any and all claims. ' 

"It is further understood that within ten days after the dryers have been 
tendered by the Allis Company to the Sugar Refinery, the latter company 
shall either accept the same and pay the money as above provided, or ap- 
point an arbitrator and notify the Allis Company thereof in writing, and that 
the Allis Company within ten days after receiving notice of such appointment 
Bhall appoint an arbitrator on its behalf. 

'IJpon the signing of this agreement by the representatives of both parties, 
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H is hereby stipulated that all suits pending between the parties shall be 
dismissed without cost to either side." 

A disagreement again arising respecting the performance of this agree- 
ment, the action under review was brought. Oif the trial in the court below 
testimony was offered by the Allls Company tending to show that, pursuant 
to this settlement contract, the United States Company had built the founda- 
tions, and the Allls Company, in the month of November, 1895, had placed 
thereon the dryers, repacked tiie steam boxes, and calked a rivet in the shell 
of the boiler: that upon two tests then made the dryers were found to be 
steam-tight and mechanically operative; that the dryers, in the opinion of 
experts in construction of this class of machinery, were properly constructed, 
and had adequate power to resist and endure the strain, both of revolution 
and steam pressure; and that the dryers had been accepted by the United 
States Company. 

But payment not having been made, the following correspondence ensued: 

Allls Company to United States Company, January 6, 1896. "Our Mr. 
Tucker returned from your place sometime ago and stated that the dryers 
had been thoroughly tested, and were practically all right and satisfactory 
to your company. In view of our having complied with the conditions of 
agreement made in Chicago by which these dryers were to be put in order 
and tested by us we have to request that you please favor us with check 
for $10,000, at your earliest convenience. If you can forward same so as 
to reach us by Saturday of this week, it will be greatly appreciated, as we 
have some large payments to take care of and are decidedly short of funds.'* 

United States Company to Allls Company, January 10, 1896. "Your favor 
dated the 6th Inst, received here on 8th, saying that your Mr. Tucker stated 
that 'the dryers had been thoroughly tested and were all right and satis- 
factory to our company,' is at least anticipating. 

**Mr. Tucker was here and had steam on. We certainly hope the dryers 
may prove to be all right, but we have given no expression on the subject. 
Had the dryers been ready for test sooner, you and we could have availed 
ourselves of feed for drying, for a practical steam-tight, and mechanical op- 
eration of them for a sufficient time to determine, but the starch worlds are 
not grinding just now. 

"If you intend to claim your letter of the 6th Inst, as tender of dryers 
under the stipulations (which certainly is premature), do you also claim 
the ten days provision after tender to call for the naming of arbitrators now"? 

**The only real test of their being steam-tight and mechanically operative 
Is the result obtained by their use, which obviously necessitates actual serv- 
ice." 

United States Company to Allls Company, January 16th, 1896. "In view 
of the fact that we have received no reply from you to our inquiry of the 
10th instant, we beg to advise you of our selecting and naming Mr. Henry 
Morton as arbitrator in our behalf under stipulation between yourselves, and 
this company, made in Chicago." 

Allis Company to United States Company, January 21, 1896. •'Acknowl- 
edging receipt. of your, favor of the 10th inst. notifying us that you have 
named Mr. Henry Morton as arbitrator on your behalf, under the agreement 
made between your company and ourselves, have to advise you that we have 
this day arranged with George H. Benzenberg of this City as arbitrator in 
our behalf under the same agreement. 

"Will you kindly advise us at your earliest convenience as to the address 
of Mr. Morton that Mr. Benzenberg may communicate with him and arrange- 
ments be made for carrying out the agreement imder which the Arbitrators 
have been appointed." 

The ensuing correspcwdence between the arbitrators thus appointed, extend- 
ing over a period of nearly a year, without the appointment of a third arbi- 
trator tends to show that Morton, arbitrator for the United States Company, 
refused to come to Waukegan, where the mill was situated; that he refused 
to accept* as a test, any operation of the dryers, except such as would be 
involved in their continuous operation under normal conditions, that is, that 
the works be put in normal operation; that the works, not being then in; 
o'peration, and not having been since .1891, a period of about five years,. ^, 
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snggestloii VTBB made that a car-load bt com . fihould be purchased and used 
for a test, but this was declined by Morton; that there was no assurance 
that the works would be stajted up in the near future, or at any time; and 
that, therefore, the attitude of Morton amounted to an indefinite po8^ne« 
ment of the test, and, in consequence, an Indefinite postponement of any 
payments due under the contract. There was testimony, also, tending to 
show that the attitude thus assumed by Morton was in pursuance of corre- 
spondence with the United States Company. 

The claim of the Allis Company on the trial was that this testimony showed 
that the United States Company had, by collusion with Morton, fraudulently 
defeated the arbitration. 

The court, in effect, charged the Jury that the AlUs Company was entitled 
to recover, if it was found from the evidence that the dryers had been ac- 
cepted by the United States Company; and further, should no such accept- 
ance be found to have been made, the Allis Company was entitled to recover, 
if it was found that the dryers furnished by the Allis Company were in fact 
steam-tight and mechanically operative, and, a reasonable effort having been 
made to obtain arbitration and award, they were prevented by the fraud 
of the United States Company, or its collusion with the arbitrator appointed 
by it 

The action of the court in overruling the motion to take the case from the 
jury; in refusing special instructions offered by the United States Company; 
and in excluding and admitting testimony, is challenged as erroneous, chiefly 
upon the following propositions: 

1. "That the only promise or undertaking contained in the contract in suit 
made by plaintiff in error was to pay upon the acceptance by it of the dryers 
in controversy, or upon the decision of the arbitrators in favor of the E. 
P. Allis Company; and that to recover upon the contract, defendant In error 
was bound to show either acceptance or award, to 'satisfy the condition of 
the undertatdng of plaintiff in error. 

2. "That even though it be conceded that defendant in error might recover 
the price, provided by the contract to be paid, upon acceptance or award, the 
Judgment of the court below must be reversed, because it instructed the Jury 
that they might find for the defendant in error in case they found there 
had been an acceptance prior to the time that arbitrators were appointed by 
both parties. 

8. ^That even if it be held that defendant in error might recover under 
the contract in suit upon either the theory that the plaintiff in error accepted 
the dryers, or on the theory that plaintiff in error prevented the arbitration, 
and, therefore, became liable to pay the contract price, the pleadings in the 
case do not enable defendant in error to recover, except b7 showing an ac* 
ceptance by plaintiff in error. 

4. "That there is no evidence in the record tending to show that the plain- 
tiff in error hindered or prevented the arbitration.*' 

I. K. Boyesen, for plaintiff in error. 

Frank M. Hojt and Charles Quarles, for defendant in error. 

Before WOODS and GEOSSCUP, Circuit Judges, and BITNN, Dis- 
trict Judge, 

After the foregoing statement of the case, GBOSSCUP, Circuit 
Judge, delivered the opinion of the court, as follows: 

As we construe the contract, it imposed upon the United States 
Company the duty of paying the Allis Company the stipulated sum 
when, by the completion of the work provided for in the agreement, 
the dryers were made steam-tight and mechanically operatiye. Ac- 
ceptance of the dryers by the United States Company, or submission 
to arbitration, though provided for in the contract, are stipulated 
methods only of ascertaining the basic fact, namely, whether the 
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dryers are Ateam-tight and mechanically operative. The right of the 
Allis Company to receive, and the obligation of the United States 
Company to pay, the stipulated price, arises, not from acceptance 
or arbitration, but from the Allis Company's having performed its 
contract obligation in respect to the dryers. Nor can this right to 
receive payment be defeated, or this obligation to pay be evaded, by 
an unjust refusal of the United States Company to accept the work 
done, or its fraudulent prevention of an award under arbitration. To 
00 construe the contract would be to put the method above the end, 
and to make available, to the United States Company the power to 
nullify the contract, by taking advantage of its own wrong. Doubt- 
less the methods provided for in the contract — determinative of 
whether the contract has been fulfilled — ^must be primarily followed; 
but if these methods are prevented or made unavailable by the fraud 
of the party to be charged, it does not follow that the hands of the 
courts are tied, so that they may not, as in other cases, proceed to en- 
force the contract, and do justice between the parties. The case 
under review is, in this element of prevention of arbitration by fraud, 
different from Milnes v. Qery, 14 Ves. 400; Scott v. Avery, 5 H. L. 
Cas. 811; Babbage v. Coulbum, 9 Q. B. Div. 235; President, etc., of 
Delaware & H. Canal Co. v. Pennsylvania Coal Co., 50 N. Y. 250. 
In none of these cases is it ruled that a recovery could be perma- 
nently prevented, according to the usual method of ascertaining facts 
and mining up a judgment in courts, should the methods devised in 
the contract be nullified by the fraud of the party to be charged. We 
are clear in our opinion that, in the absence of acceptance, and the 
failure of an award, brought about by the fraud of the United States 
Company, the court below properly proceeded to ascertain, by verdict 
of the JU17, whether the contract had been actually performed, and to 
give judgment accordingly. This is simply to hold that while parties 
to a contract, such as the one under review, may rightfully insist 
upon arbitration, they can not, having obtained it, throw it away, 
and then insist upon the ensuing vacuum as an unchangeable leg^ 
right. 

There was sufficient evidence to go to the jury, tending to show 
acceptance, and also sufficient evidence. to show fraudulent preven- 
tion of arbitration by the United States Company. All things con- 
sidered, the weight of the evidence, in our opinon, justifies the ver- 
dict returned. We are not satisfied that the court was correct in 
charging that acceptance alone — without any finding that arbitration 
was fraudulently prevented — entitled the Allis Company to a verdict. 
Probably if the question were raised we would hold that the resort to 
arbitration suspended the rights growing out of acceptance, and, 
had an award been fairly reached, superseded them; but when the 
arbitration was brought to naught by the fraud of the United States 
Company, it is clear that there was an immediate restoration of the 
parties to the previous status, so that acceptance again becomes 
determinative, as if no arbitration proceedings had been entered 
upon. Any other conclusion would give to the United States Com- 
pany the advantage of its own fraud. On the whole, the possible 
error of the court referred to is unimportant; and as no exception 
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was taken at the time to this feature of the charge, and no requests 
were offered which would have obviated it, we are of the opinion that 
it is not a ground for reversal. 

In view of the construction we have placed upon the contract, 
there is no ground for the contention that there can be no recoverj 
under the common counts. The gist of the action is the contract 
price of the dryers. This, of course, is triable under the common 
counts. Acceptance or award are incidental features only of the 
contract, and though potent in given cases to defeat a recovery, do 
not furnish the basis of the action. 

The judgment will be affirmed. 



CURRIER V. TRUSTEES OP DARTMOUTH COLLEGE et aL 

(Circuit Court, D. New Hampshire. Deeember 26, 1900.) 

Colleges— Liability for Injury to Student. 

A college, by reason of its eleemosynary nature and its relation to its 
students, is not liable for a personal injary to a student caused by negli- 
gence of the superintendent of college buildings in clearing land owned by 
the college preliminary to erecting thereon a heating plant for college pur- 
poses. 

Sargent & Niles and Edward S. Spanlding, for plaintiff. 
Streeter, Walker & Hollis, for defendants. 

ALDRICH, District Judge, in directing a verdict for Dartmouth 
College, said orally to the jury: 

This is a suit by a student of Dartmouth College to recover f 50,000 
for personal injuries sustained through the alleged careless throwing 
down of a chimney by the superintendent of college buildings, and 
the suit is against both the college and the superintendent, who did 
the work. The injured student, upon notice by the superintendent 
that the chimney would fall at a given time, and that kodaks might 
be brought, was in the vicinity without a kodak, and by reason of 
curiosity merely; and neither willful nor wanton negligence is 
claimed against the college or its superintendent. At the conclusion 
of all the evidence the defendant moves that a verdict be directed in 
favor of Dartmouth College on the ground that it is an eleemosynary 
corporation, organized and managed solely for the administration of 
a public charity, and doing no business for private gain, and that it 
is not liable for negligence to a person who accepts its bounty. So 
far as the evidence goes in this case, the board of managers of Dart- 
mouth College intrusted the work of clearing buildings, in connec- 
tion with which there was a chimney, from a tract of land which 
the college owned, and on which was to be erected a heating plant 
for college purposes. This work was done on grounds of college 
health, necessity, and sanitation, and there is no question in my mind 
but that it was in furtherance of the chartered trust. The evidence 
is all one way that the trustees discharged the obligation upon them, 
if such obligation exists in respect to a college of thlR character, to 
select a competent servant for such purpose, because the work, under 
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general instructions to cl6ar the land for a heating plant, was in- 
trusted to their superintendent of buildings, who was a civil engineer, 
and had had several years' experience under the eye of the manage- 
ment in practical oversight of the construction and care of college 
buildings and other property; and the. only evidence, if any, tending 
to show that he was incompetent or negligent relates to a detail of 
the work, — the particular alleged negligence, that of improperly 
and negligently tipping over the chimney which injured the plaintiff, 
who was a student. The administration of a trust like that under 
the Dartmouth College charter is at least in a sense charitable, and 
in a sense paternal. The college has existed for 130 years, during 
which time it has not been understood that an institution of this 
character is liable in tort for an injury like the one in question; at 
least, such liability has never before been asserted. There is no 
statute or judicial decision in New Hampshire declaring that public 
policy requires that the doctrine of tort liability should be extended 
to such institutions. The public policy of the state, therefore, though 
not so expressed, as in Massachusetts by judicial decision as to hos- 
pitals, or by legislative enactment as in Rhode Island, must be ac- 
cepted, as against the liability of an institution of this character. 
The common law does not furnish a remedy in tort for every injury. 
While the general rule is recognized that all individuals and all cor- 
porations who own property and put forces in motion are liable for 
negligent use to the injury of others, there are several exceptions,-— 
as, for instance, there is no remedy in tort against the federal govern- 
ment for negligent injury; against the state for injury resulting from 
negligent conditions; against towns for injuries resulting from neg- 
ligence in not keeping their highways in safe condition, unless ex- 
pressly made liable by statute; against a city in favor of a child in- 
jured by the unsafe condition of a schoolhouse stairway (Hill v. City 
of Boston, 122 Mass. 344); against a judge who, in the exercise of 
his duty, without investigation, directs a jury to retire to a room 
which may turn out to be unsafe; against an arbitrator for negli- 
gence in the discharge of his duty; against a master for the negli- 
gence of a fellow servant; and perhaps not in a case of father against 
members of his family, and members of a family against the father, 
for negligence, as for maintaining a negligent stairway. A personal 
injury is always a misfortune, and a personal injury is no less an 
injury because it results from a negligent condition of the steps of 
the capitol at Washington, in the post office at Concord, or on the 
stairways of the state capitol at Concord, rather than at a college, 
yet legal redress by action of tort for such negligence does not exist 
under the law. 

In the hurried examination which I have made of this question, I 
cannot do otherwise than accept the reasons in the situation pre- 
sented as stronger against tort liability for personal injury than those 
existing in hospitals; for a student who enters college submits him- 
self, in a sense, morally, physically, and intellectually, to the college 
management and the college discipline, — ^in other words, he becomes 
a part of it, — while such paternal relations do not exist in the case of 
a hospital. It is asserted, and not denied, that there is no American 
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or Englisli case where the liability of a college in tort for personal 
injuries has been held to exist. I have not made an examination 
which will verify this statement; but, if it is true, it is significant 
as to the understanding of the profession and the public in this coun- 
try, where colleges have existed for nearly if not quite three cen- 
turies, and in England, where they have existed for centuries more. 
Authorities holding that there is a remedy by mandamus to compel 
college trustees to properly administer and execute a trust are not 
in point upon the question under consideration. All law is founded 
on supposed public policy. Public policy declares that the general 
government shall not be liable in an action of tort, and that a state 
shall not be so liable, and that, if relief is had, it shall be through 
the congress of the United states in the one instance, and through 
the state legislature in the other. This, in part, is because govern- 
ments, which are run, not for money-making purposes, but for the 
protection of the public, should not be sued in the courts for tort, 
and because it would be subversive of government. Public policy 
declares that judges and arbitrators shall not be liable, and that mem- 
bers of a family, occupying the same household for the same bene- 
ficial reasons, shall not be liable one to the other. These instances 
are not cited as positively in point, but to show that, notwithstand- 
ing the general rule of liabilily, the law does not furnish redress by 
action of tort for every injury. 

At the outset, whether- a right shall be created and established, 
or whether a right shall be extended, depends upon the question 
whether rules of justice and public policy require it to be done. The 
first redress was to return force by force, but, as civilization ad- 
vanced, legal redress was given, in the nature of damages; and, by 
the growth of the common law and the statutes, the right of recovery 
has been extended to one condition and another. If such right exists 
in respect to corporations like the one in question, tiiere is legal re- 
dress. The liability, however, in a given jurisdiction, is not an in- 
herent and natural liability, and the right of the party injured to 
have relief does not exist as an absolute right until created by legis- 
lative enactment or judicial decision. In ^e absence of a statute or 
a judicial decision in New Hampshire, and none being cited from 
other jurisdictions, and as the plaintiff relies upon the general rule 
as to liability and supposed ansdogous decisions, I do not wish to be 
the first judge to declare such right of recovery in New Hampshire. 
If the right of recovery exists in this class of cases, the right extends 
to place, as chapel, lecture and recitation rooms; to machinery, ap- 
pliances, and matericds; experiments with chemicals and electricity; 
conditions of the campus and the playgrounds, as to smoothness, ice, 
and snow, where students are invited or permitted to go for exercise 
and college sports and games. In my view, it is extremely doubtful 
whether the personal injury liability law is understood to extend to 
institutions of this kind. Counsel for the plaintiff in effect claim that 
the general rule of tort liability applies proiM*io vigore, or ex rigore 
juris, unless it clearly appears that the charterer intended otherwise. 
Is this so? Should the rule of liability and right of recoveiy be held 
to exist unless it clearly appears by the charter that the charterer so 
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intended? Do not legal history and long acquiescence fairly tend 
to establish the interpretation of nonliability? The acquiescence of 
the people of this country and of England for so many centuries would 
seem contrary to an understanding that such liability exists. The 
plaintiff seems to view a rule of nonliability as involving a further 
limitation upon the general rule of liability, and as furnishing an- 
other exception thereto. I do not take this view. I think I am, in 
effect, asked to extend the commonly accepted understanding of 
the rule to include situations not heretofore understood to come 
within the liability rule in tort for personal injuries. At least, there 
is a strong query whether such rule would not be subversive and de- 
structive of the fundamental relations existing between college and 
student, and query whether the relation phase of the situation is not 
more significant and controlling than that of the trust phase of the 
question presented, and whether, on the whole, the true rule is not 
that the student, by entering college, assumes the risk incident to the 
quasi charitable and quasi paternal management of such institu- 
tions. How it might be with other relations, or in respect to out- 
side college properties, like the Lowell property or the Dartmouth 
Oollege grant in Pittsburg, it is not necessary to consider. I have 
only given this question such hurried consideration as a jury trial 
permits. If I am wrong, the court of appeals will set the question 
right. 

The jury is directed to render a verdict for the college. The plain- 
tiff excepts. That part of the motion asking that a verdict be di- 
rected in favor of McKenzie, the superintendent, is not granted , and 
the defendant excepts. 



In re DOWS ESTATE. 

(District Ck)urt, 8. D. Iowa, Central Division. December 26, 1900.) 

No. 835. 

Bankruptcy— Discharge— Creditors' Mebtivo — Perjurt. 

Where a voluntary bankrupt's application for discharge was opposed 
by creditors on the ground that the bankrupt had committed perjury on 
his examination as to his assets before the referee at the creditors' 
meeting, such defense was not demurrable, though the bankrupt's per- 
jured testimony could not be used against him in a criminal prosecution; 
a truthful and full disclosure being the condition precedent to the bank- 
rupt's right to a discharge. 

In Bankruptcy. 

Garden, Giddings & Winegar, for bankrupt 
Harvey & Harvey, for creditors. 

Mcpherson, District Judge. This is a case of voluntary bank- 
ruptcy, and the bankrupt seeks a discharge. Objections thereto 
were filed by several creditors. To tv^o of these objections the bank- 
rupt has demurred, urging thereby that no good reasons are as- 
signed for not granting the discharge. The demurrer was by the 
referee sustained, which ruling is before the court for review. 

Mr. Dow was adjudged a bankrupt February 7, 1900. The fiiBt 
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creditors' meeting was February 23, 1900. At that meeting, it is 
alleged in the objections to a discharge, Mr. Dow was duly sworn, 
and testified before the referee that the reason why he had not paid 
his creditors was "that for nearly eight years he had had sickness 
in his family,— a sick wife. He had had expenses there that made 
it impossible for him to meet his accounts, and that was his pres- 
ent condition," — and, further, when asked if he had put his money 
in the bank, testified under oath: "No, sir; never put money in the 
bank." His salary had been used, prorated as nearly as possible, 
for groceries, meat bill, clothing, coal, and family expenses. The 
creditors allege this evidence was willfully false, and so known to 
be by Mr. Dow when he so testified. I take it that the creditors 
mean to charge perjury. 

I know of no question under the act of 1867, or under the law now 
in force, that has not been differently answered by referees and 
judges. And so it is with the question now under consideration. 
My views of the bankrupt law, — ^as to some phases, at least, — briefly 
stated, are as follows: If the law is in good faith complied with, the 
debtor is given the extraordinary privilege of being released from 
his debts by paying a per cent, thereof, and oftentimes by paying no 
sum. That is his right under laws specifically authorized by the 
constitution. The creditors must submit to that, with no just 
ground of complaint. But before receiving his discharge, the debtor, 
with no just ground of complaint, must submit to and do many 
things. He must file a correct list of his creditors, giving amount 
due each, his address, the consideration of the indebtedness, etc. 
He must correctly set forth his exemptions. He must truthfully 
schedule all his assets. He must submit to an examination, and un- 
der oath, at the meeting of the creditors. This is controverted, but 
the many provisions lead me to conclude that he is examined under 
oath. And in all respects he must be honest and fair. He must 
conceal nothing. There must be no unlawful preferences. When 
he says to the court, 'T! want a discharge," he must also say, "Here 
is my past and present condition. I have done this and that as to 
my creditors, and this and that with my assets." He must so say 
truthfully, and not with perjury upon his lip«. The law for pro- 
ceedings in "voluntary" bankruptcy does not exist for rascals. A 
dishonest debtor has no standing in such a proceeding. 

It was claimed by counsel for the bankrupt, in argument before 
me, that at the meeting of the creditors the bankrupt could commit 
perjury by wholesale, and could defiantly say: 

"What are you [creditors] going to do about it? That the statute says my 
perjured testimony cannot be used against me in a criminal prosecution, and 
I not only have the right to wipe out my debts without paying them, but I 
wiU defy my creditors, and will mislead and deceive them, and wiU deceive 
the referee and the court by my corrupt perjury." 

This, in substance, was not only eloquently said by counsel, but 
was logically said, if his interpretation of the statute is a correct one. 
But I do not so interpret the statute. ' A criminal prosecution for his 
false testimony is one thing. His prayer for a discharge is another 
matter. The referee and the bankrupt's counsel both rely upon the 
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opinions of Judge Evans, of the Kentucky district, in the cases of In 
re Marx (D. O.) 102 Fed. 676, and In re Logan, Id. 876. And those 
opinions do sustain their position. But they do not persuade me. 
Judge Evans says to hold otherwise than he does "would be to set a 
trap for the debtor." To hold otherwise than I do, I think, would be 
to set a trap for the creditors, or else to so set the trap that the 
debtor could get all the bait (a discharge), and yet not spring the trap. 
None of these suggestions are intended to reflect upon Mr. Dow. I 
know nothing of his conduct. I simply know that the creditors have 
charged him with false statemei^ts. And, having demurred, for the 
time being the charges against him must be taken as true, until the 
referee has heard the evidence. The demurrer should have been over- 
ruled* 



In re GBRSON. 

(District Court, E. D. Pennsylvania. January 7, 1901.) 

No. 4. 

Bankruptcy— Provable Debts— Contract of Indorsement. 

The contract created by the indorsement by a bankrupt of a note which 
had not matured at the time of the filing of the petition against him Is not 
a debt which is a "fixed liability • • • absolutely owing," provable 
against his estate, under Bankr. Act 1898, § 63a, subd. 1; but under the 
definition of "debt" In section 1, as "any debt, demand, or claim provable 
In bankruptcy," section 63a, subd. 4, allowing proof of any debt ''founded 
• • • upon a contract, express or implied," is broad enough to permit 
proof of such claim as a demand founded on an express contract, where 
the note has matured, and the liabUity has become fixed, before the proof 
is made. 

In Bankruptcy. On certificate of referee concerning allowance of 
claim. 

Julius C. Levi, for creditor. 

Jos. L. Greenwald and Clinton O. Mayer, for trustee. 

J. B. Mcpherson, District Judge. The report of the referee 
raises again the question that I had occasion to consider recently 
in Re Schaefer (D. 0.) 104 Fed. 973, but presents it from a different 
point of view. Schaefer's case was put to me simply upon the propo- 
sition that a contract of indorsement that had not become absolute 
before the petition in bankruptcy was filed was not a fixed liability, 
within clause "a" (1) of section 63, and could not be proved against 
the estate under that clause. I thought then, and I still think, that 
the proposition was sound; but I was not asked to consider, and did 
not consider, — ^the oversight was, no doubt, my own fault, — ^whether 
such a contract might not be provable under clause "a" (4) of the 
same section. This is the point now presented for decision, and, in 
my opinion, the ruling of the referee allowing proof to be made was 
correct. 

A debt is defined by section 1 of the act to be "any debt, demand or 
claim provable in bankruptcy"; and section 63 sets forth in detail 
the classes of provable debts. They are: (1) Certain fixed liabilities; 
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(2 and 3) certain liabilities for costs; (4) any debt, claim, or demand 
"founded upon an open account, or upon a contract, exjpress or im- 
plied"; and (5) provable debts reduced to judgment after the filing 
of the petition. It is the scope of clause 4 that is now in controversy, 
and this, I think, is broad enough to include a claim founded upon the 
contract of indorsement, even before the liability under such a con- 
tract has become fixed. The indorser's engagement may not be a 
"debt," strictly so called, until there has been demand and notice 
of nonpayment; but, even before demand and notice there is certainly 
a contingent liability, and this may fairly be embraced within the 
words "demand or claim.'' I did not consider this clause of the section 
when I decided Schaefer's Oase; but, now that it has been brought 
to my attention, I cannot avoid the conclusion that clause 4 ought to 
have been applied in that decision, and, if applied, should have 
brought me to the conclusion that a contract of indorsement is a 
provable debt, even if the note does not fall due until after the peti- 
tion is filed. It is provable, not under clause "a" (1), but under clause 
"a" (4). The contract of indorsement is an express contract (Martin 
V. Cole, 104 U. S. 37, 26 L. Ed. 647), and the holder of the note has a 
demand or claim founded thereon, which may ripen into a debt or 
fixed liability, or may be defeated by his failure to take certain steps. 
But it is a contingent right of some sort, founded upon the contract, 
and is, I think, embraced in words of such extensive scope as "de- 
mand or claim." 

The inconveniences likely to result from the former decision are 
obvious, and, if the act permits them to be avoided, such a conclusion 
is to be desired. It is clear that, if the liability under the contract 
of indorsement is not a provable claim, it is not discharged, and there- 
fore may remain and be enforced subsequently against the bankrupt, 
unless, to avoid such a result, he file a second petition in bankruptcy 
after all such liabilities have become absolute. Moreover, although 
the contract of indorsement might become absolute while the pro- 
ceedings were pending, it could not be proved, and the holder of a 
valid claim, now become due, would not be permitted to share in the 
assets of the estate. It is true that an occasional difficulty may still 
arise in the case of notes that do not fall due for a comparatively 
long time, — a year or more. Whether such notes can be liquidated, 
so as to participate in a distribution made before they fall due, I am 
not now prepared to say. If they are incapable of liquidation, and 
for that reason cannot be fully proved, or be awarded a part of the 
bankrupt's estate, they may not be discharged. Upon that point it 
is unnecessary to express an opinion. Whatever difficulty exists in 
such a case, none is perceived in the ordinary case where the contract 
of indorsement becomes, during the settlement of the estate, an obliga- 
tion to pay a definite sum. 

The decision of the referee allowing the claim of the Market Street 
National Bank is approved. 
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In re GERSON. 

(District Court, B. D. Pennoylyania. Januaiy 26^ 190(L) 

No. 4. 

BAinrauPTOT— Protino Claims—Debtor op Bankrupt. 

A creditor of a bankrupt, who is also his debtor in a larger amonnt, will 
not be permitted to prove his claim against the estate so long as his own 
debt remains unpaid. 

In Bankruptcy. On certificate of referee concerning disallowance 
of claim of Isaac Gerson. 

Emannel Forth, for creditor. ' 

Julius G. Levi and Job. L. Greenwald, for trustee. 

J. B. Mcpherson, District Judge. I am entirely satisfied with 
the conclusion reached by the referee that this claim should, for the 
present, be disallowed. He believed the testimony to justify the in- 
ference that Isaac Gherson was really a part owner of the bankrupt's 
business, and therefore that his claim for rent should not be al- 
lowed until the other creditors had been paid. I do not dissent 
from that inference; but, as another ground for postponing the 
claim is sufficient, I rest my approval of the referee's decision upon 
that ground alone, namely, that Isaac Gterson is indebted to the 
bankrupt in a much larger sum than the rent now claimed* 

Ihe rejection of the claim is accordingly approved 



In re BN6LB. 

(District Oourt, B. D. Pennsylvania. January 12, 1901.) 

No. 800. 

L Bahkruptot— Lien of Judgment—Fictitious Date. 

Though, under the laws of Pennsylvania, where a judgment bond i& 
secured by mortgage, the lien of the Judgment when entered Is carried back 
for certain purposes to the date of the recording of the mortgage, sucl 
fictitious date will not be assigned to it under the bankruptcy law, where 
the Judgment Is entered after commencement of the proceeding in bank 
ruptcy. 

%, 8ame— Judgment after Commencement of Proceeding. 

Bankr. Act 1888, 8 67f , providing that all Judgments obtained against an 
insolvent within four months prior to filing of petition in bfuikruptcy 
against him shall be deemed void if he is adjudged a bankrupt, has no 
application to Judgments entered after the proceeding in bankruptcy 
has begun. 

8. Bamb— Title of Trustee. 

Under Bankr. Act 1888» 9 70, providing that, after the trustee is ap- 
pointed, the title to the bankrupt's property shall vest in him as of the 
date of the adjudication, the trustee takes the property free of the lien of 
a Judgment against the bankrupt entered after the adjudication and be- 
fore the appointment 

In Bankruptcy. Petition to vacate restraining order^ and to per- 
mit mortgagees to bring suit. 

John A. Herman, for creditor. 
Frederick M. Ott, for trustee. 
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J. B. Mcpherson, District Judge. The restraining order was 
issued to prevent further proceedings upon two executions issued on 
judgment bonds that had been signed by the bankrupt more than 
two years before the adjudication, but had not been entered of rec- 
ord until a few days before the appointment of the trustee* The 
petition was filed and the adjudication entered on November 22d, 
the bonds were entered and executions issued on December 4th, and 
the trustee was appointed on December 8th. The bonds accompany 
and are secured by a mortgage, and it is argued in support of the 
validity of the executions that the lien of the judgments is carried 
back by the law of Pennsylvania to the date when the mortgage was 
recorded, and should, therefore, be considered as if the lien had orig- 
inated at that time. This may be true for certain purposes, but, 
under the present circumstances, I must decline to assign a fictitious 
date to the existence of the lien. It is no doubt true that the bonds 
are for the same debt that is secured by the mortgage, but the judg- 
ments are general judgments; capable of being levied upon any real 
or personal property belonging to the debtor, as well as upon the 
property mortgaged, and in all essential respects are like a judgment 
recovered after trial. Their lien, therefore, must be considered as 
beginning, if at all, upon the date of entry, and accordingly the first 
question is whether a judgment entered after adjudication obtains 
a lien upon the bankrupt's realty. It has been recently decided in 
St. Cyr V. Daignault (D. C:) 103 Fed. 854, that a judgment by de- 
fault taken since adjudication is void, and that a permanent stay 
of proceedings should be granted. I have no doubt that the grant 
of a permanent stay was right, but, with great respect for the opinion 
of the learned judge who decided that case, I find myself unable to 
agree with the reason given therefor. I do hot think that clause 
"f " of section 67 applies to judgments entered after the adjudication. 
It seems clear to me that this clause refers entirely to judgments 
and other liens obtained within four montlis preceding the filing 
of the petition; and, indeed, I do not find any provision in the act 
dealing with the lien of judgments entered after the proceeding in 
bankruptcy has been begun. The reason for this apparent omission 
may be found in the fact that section 70 expressly provides that, 
after the trustee has been appointed, the title to the bankrupt's prop- 
erty shall vest in him as of the date of the adjudication; and while 
it is true that during the interval between the adjudication and the 
appointment of the trustee the title to the property remains in the 
bankrupt, it is a title liable to be devested upon the appointment 
of a trustee, and a title upon which no permanent lien can be ac- 
quired. It may have been thought unnecessary, therefore, to pay 
any attention to what must be an unavailing effort to obtain a lien. 
A similar view concerning the scope of section 67f has been ex- 
pressed in the supreme court of New Jersey. Kinmouth v. Braeud- 
gam, 46 Atl. 769. I have been speaking of voluntary bankruptcy 
merely. In a case of involuntary bankruptcy a question might be 
presented concerning the lien of a judgment entered after the filing 
of the petition, but before the entry of adjudication; and this ques- 
tion I have not considered. 
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It follows, I think, that the judgments now in dispute are not liens 
upon the property on which a levy has been made, and, accordingly, 
that the restraining order should be continued. But I am also of 
opinion that the petitioner should be allowed to proceed upon her 
mortgage, and obtain judgment thereon, so that, if the court should 
find it more advantageous to permit her to sell than the trustee, 
she may be in a position to issue execution.- Leave is therefore 
granted to the petitioner to issue a writ of scire facias upon her 
mortgage, and to obtain judgment thereon in due course; but no 
writ of execution may be issued against the mortgaged property with- 
out leave of the court. A similar leave is granted to llie Harrisburg 
Trust Company, the second mortgagee. 

The application to vacate the restraining order is denied* 



In re McGEB. 

(District Court, N. D. New York. January 12, 1901.) 

No. 68. 

Bakkrdptct— AcT8 OP Bankbuptcy— Prbfbrbncb of Creditor. 

An insolvent, who was indebted to an estate, whicli was also liable od 
a note discounted for the benefit of the insolvent, transferred to the 
administratrix of the estate, as an individual, certain book accounts, under 
an agreement in pursuance of which the transferee took up the note. Tho 
fact of insolvency was known to both parties. Held, that the transfer 
necessarily operated, and must be deemed to have been made with the 
Intent, to prefer the estate as a creditor, and constituted an act of bank- 
ruptcy on the part of the debtor, under Bankr. Act 1898, f 3a, subd. 2. 

In Bankruptcy. On creditor's petition, answer, and report of 
referee. 

The petition was filed July 9, 1900, and alleges two acts of bank- 
ruptcy based upon the transfer by the alleged bankrupt while in- 
solvent of property with intent to prefer a creditor. The alleged 
bankrupt on the 26th day of July 1900, filed an answer denying 
the said acts of bankruptcy. The issue thus joined was referred 
to the referee to ascertain and report the facts under rule 8 of this 
court. The referee's report was filed September 6, 1900, 

Lawrence Russell, for creditors. 
Joseph F. Brown, for alleged bankrupt 

COXE, District Judge. It is conceded by the alleged bankrupt 
that for more than six months next preceding the filing of the pe- 
tition she resided in the Northern district of New York; that she 
owes debts amounting to |1,000; that the three petitioners are cred- 
itors, having valid claims amounting to over |500; that at the date 
of filing the petition and for more than four months previous thereto 
she was insolvent and knew that she was insolvent The only ques- 
tion, therefore, is whether an act of bankruptcy has been established. 
On the 30th of March, 1900, the alleged bankrupt was indebted to 
the estate of George Lawyer for more than f500. Besides this the 
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Lawyer estate was liable to pay a note of |22S, which had been 
discounted for the benefit, in part at least, of the alleged bankrupt 
by the First National Bank of Canton, N. Y. On that day— March 
30th — ^the alleged bankrupt transferred to Ettie A. Lawyer, who was 
administratrix of the estate, f300 worth of book accounts accruing 
from the business conducted by the alleged bankrupt and her hus- 
band. On the 14th of April thereafter Mrs. Lawyer borrowed from 
a third party |230, which money was given to the husband of the 
alleged bankrupt who took up the note and delivered it to Mrs. 
Lawyer. 

Section 3 of the bankruptcy act, subd. 2, provides that a person 
has committed an act of bankruptcy when he has 'transferred, 
while insolvent, any portion of his property to one or more of his 
creditors with intent to prefer such creditors over his other cred- 
itors." Section 1, cl. 25, provides that a "'transfer* shall include 
the sale and every other and different mode of disposing of or part- 
ing with property, or the possession of property, absolutely or con- 
ditionally, as a payment, pledge, mortgage, gift, or security." -There 
can be no question as to the alleged bankrupt's intent to give a 
preference, under the provisions of section 3. It is a cardinal prin- 
ciple of law that every one is presumed to intend the necessary 
consequences of his acts, and where an insolvent debtor transfers 
a large portion of his property to one creditor, to the exclusion of 
all the rest, such a transaction must be taken as conclusive evi- 
dence of his intent to prefer that creditor. Toof v. Martin, 13 Wall. 
48, 20 L. Ed. 481. It is thought that the transfer of the accounts 
amounted to an act of bankruptcy. Mrs. McGee was indebted to 
the Lav^er estate. If the transfer had not been made the Lawyer 
estate would have received its share with the other creditors. Be- 
cause of the transfer of the accounts the note for |225 was retired. 
That this result was brought about by the transfer to Mrs. Lawyer 
as an individual and not in her representative capacity does not 
seem material. The purpose of the transfer was fully known to 
her. If the note had been held by the estate and if the transfer 
had been directly to the estate and the note surrendered it is plain 
that the estate would have received a preference over the other 
creditors, and, yet, in contemplation of law, this is precisely what 
occurred. Assume, for illustration, that Mrs. McGtee was the owner 
of a bond, the market value of which was $225, and that she, being 
insolvent, had transferred this bond to a creditor who held her note 
for that amount. There can be no question that such a transaction 
would be an act of bankruptcy. Would it be any less an act of 
bankruptcy if the bond had been transferred to a third person with 
direction to raise the money thereon and pay the note? Or assume 
that the |226 was borrowed of a third party and the bond trans- 
ferred as security, with full knowledge of all that the money was 
to be paid to a favored creditor, would this change, the result? It 
is thought not In either instance the property, wMch, theoretically, 
at least, belongs to all the creditors, is taken from them and given 
to a favored creditor, — a situation which the bankruptcy act waa 
passed to prevent. Speaking of this transaction the referee dia* 
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tinctly finds that "this assignment was made to carry out the verbal 
agreement between Mrs. McGee and Mrs. Lawyer February 22, 1900, 
and with tlie knowledge on the part of both that Mrs. McGee was 
insolvent and with the intent to prefer the Lawyers over other cred- 
itors." The one stubborn fact cannot be denied or explained that 
the proceeds of accounts on which the alleged bankrupt warranted 
|300 to be due have been given to one creditor to the exclusion 
of all the rest. It is unnecessary to discuss the. question of fact 
arising upon the date of the transfer of the |500 Meeservy note and 
no opinion is expressed with reference to that branch of the case. 
It follows that an adjudication should be made 



In re KBNNBT. 

(Olrcalt Oourt of Appeals, Second Circuit December 6, 1900.) 

No. 2U 

Bahkruptoy— Dissolution of Liens— Proceeds ov Exbcutiok. 

Under Bankr. Act 1808, i 67f, providing that "all levies, judgments, 
attachments or other Uens obtained through legal proceedings against a 
person who is insolvent, at any time within four months prior to the filing 
of a petition in bankruptcy against him, shall be null and void in case he 
Is adjudged a bankrupt," where, within four months before the filing of a 
petition in bankruptcy against an insolyent judgment debtor, an execution 
has been issued and levied on his personal property, and sale made, the 
proceeds of such sale, remaining in the sherliTs hands at the time of the 
adjudication, do not belong to the judgment creditor, but to the estate of 
the bankrupt, and the court of bankruptcy has power and jurisdiction to 
order the sheriff to pay over such proceeds to the trustee when appointed. 

Petition to Review Order of the District Court of the United States 
for the Southern District of New York. 

This cause comes here upon an appeal from an order of the district court, 
Southern district of New York, which directed that so much of the right 
under a judgment obtained by Clark against Kenney for $20,906.00, in the 
supreme court of New York, and the levy made by the sheriff under the ex- 
ecution issued to him upon the said judgment, as is represented by the pro- 
ceeds of the sale made by said sheriff under said execution, be preserved for 
the benefit of the estate of the banlurupt, and that the same pass to, and shall 
be preserved by, the trustee, and further directing the sheriff to turn over said 
proceeds, viz. $12,451.09, now in his hands. 97 Fed. 554. 

S. L. Samuels, for petitioner. 
Nelson S. Spencer, for trustee. 

Before LACOMBE and SHIPMAN, CSrcuit Judges, 

LACOMBE, Circuit Judge (after stating the facts). The questions 
arising upon tiiis appeal have been quite fully discussed in the opinion 
of the district judge, and it seems hardly necessary to write more 
than an intimation that this court concurs in his reasoning and con- 
clusions. 

The facts disclosed upon the papers, chronologically stated, are 
these: On March 6, 1899, Clark recovered judgment against Kenney 
in the state court for (20,906.66, and execution was issued on the 
105F.-57 
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same day. On March 15, 1899, the sheriff sold out defendant's stock 
of goods, which he had levied upon, for |12,451.09. On April 13, 
1899, petition in involuntary bankruptcy was filed, and Kenney was 
adjudged a bankrupt on July 12th. The sheriff not having paid over 
the proceeds of the execution at the time petition was filed, he was 
temporarily enjoined from doing so, and subsequently, after a hearing 
in which Glark appeared, presented testimony, and was heard, the 
order appealed from was made and entered. 

The question presented is, who is entitled to the |12,451.09, — ^the 
trustee or the judgment creditor? As the district judge has dearly 
pointed out, the answer to this question is to be found, not in the 
earlier act of 1867, nor in the decisions thereon, but in the present 
act, which is certainly most drastic in its provisions, as will be seen 
from an inspection of the particular section applicable to the facts 
in the case at bar: 

"Sec. 67f. That all levies, Judgments, attachments, or other llensl obtained 
through legal proceedings against a person who is insolvent, at any time 
within four months prior to the filing of a petition in bankruptcy against him, 
shall be deemed null and void in case he is adjudged a bankrupt, and the 
property affected by the levy, Judgment, attachment or other lien shall be 
deemed wholly discharged and released from the same and shall pass to the 
trustee as a part of the estate of the bankrupt, unless the court sliaU, on due 
notice, order that the right under such levy. Judgment, attachment, or other 
Hen shall be preserved for the benefit of the estate; and thereupon the same 
may pass to and shall be preserved by the trustee for the benefit of the estate 
as aforesaid. And the court may order such conveyance as shall be necessary 
to carry the purposes of this section into effect: provided, that nothing herein 
contained shall have the effect to destroy or impair the title obtained by such 
levy, Judgment, attachment, or other lien of a bona fide purchaser for value 
who shall have acquired the same without notice or reasonable cause for in- 
quiry." 

There can be no doubt that it was the intention of congress by 
this section to prohibit creditors of a bankrupt from obtaining prefer- 
ences over other creditors, as the result of any legal proceedings 
against him, durii^g the period of four months prior to the filing of 
the petition; and apt words are used to express that intention. The 
property of the bankrupt is safeguarded against all such proceedings 
by the provision that such of them as would ordinarily be liens 
against such bankrupt shall be deemed null and void, and the prop- 
erty wholly discharged and released from the same. A broad and 
liberal construction of the section should be adopted if necessary 
to effect this intent, but no strained construction is necessary in the 
face of language so comprehensive. Applying it to the concrete case 
now before us, we find that four months before petition the bankrupt 
had a stock of goods worth |12,000 or more. He did not sell them, 
and, if nothing had happened, they would have been in his possession 
when his estate passed to the trustee, who might have realized the 
112,000 from them to distribute among all the creditors. How has 
this amount disappeared? Because dark obtained a judgment 
against the bankrupt, and the sheriff under such judgment made a 
levy, which removed the goods from the bankrupt's estate, and turned 
them, through sale, into money. But, under the provisions of the 
bankrupt act, the judgment and the levy are to be held Dull and void. 
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As a consequence, the goods have been forcibly removed, without 
right, from the bankrupt's possession by Clark and the sheriff, and 
are still to be considered a part of his estate, for the return of which 
the court (by explicit provision in the section) may provide sum- 
marily by order, except that the title of a bona fide purchaser for 
value shall not be. interfered with. It makes no difference whether 
the creditor and sheriff, whose only title rests on "null and void" 
proceedings, hold the goods themselves, or the money which repre- 
sents them, nor whether, as soon as the sheriff sells under execution, 
it is his duty to turn over the proceeds to the judgment creditor, nor 
whether under the law of New York the sheriff holds the proceeds as 
the agent of the creditor, nor that ordinarily such proceeds would be 
the property of the judgment creditor. They cannot be his property 
in this case, because the only proceedings through which he can make 
out title to retain their possession are such as the bankruptcy courts 
must hold to be null and void. 

A further objection tb the granting of the order, based on an al- 
leged partnership between the bankrupt and a person who put some 
money in the business, is suflScientlj discussed in the opinion of the 
district judge. The order of the district court is affirmed. 



In re SILBERHORN. 

McKBY V. SMITH. 

(District CJourt, N. D. nUnols, N. D. November 8, 1900.) 

No. 2,817. 

Bankruptcy— Suits by Trustee— Jurtsdictton. 

Where a bankrupt held as collateral security for a loan a certificate 
of the pledgor's membership in a board of trade, a petition by his trustee 
for an order requiring the pledgor to apply to the board, in accordance 
with its rules, for the posting and sale of such certificate, is in the nature 
of a suit to foreclose the security, which is within the provisions of 
Bankr. Act 1898, § 23, and not within the Jurisdiction of the court of bank- 
ruptcy, unless by consent of the debtor. 

In Bankruptcy. On petition of trustee, and plea to jurisdictiom 

Wheeler & Silber, for trustee. 

J. M. Longneeker, for respondent. 

KOHLSAAT, District Judge. This, matter comes on to be heard 
upon a plea to the jurisdiction of this court filed by respondent to the 
petition of the trustee herein, in which the trustee seeks an order 
of this court compelling respondent to make a written application 
to the Board of Trade of Chicago for the posting and sale of a cer- 
tificate of membership in said board in the name of respondent, 
which certificate respondent had pledged to the bankrupt as security 
for an indebtedness of |1,500. The collateral agreement gave bank- 
rupt the right to sell said certificate upon default in payment of 
the indebtedness, etc., without notice to respondent. The pole ques- 
tion is whether or not this proceeding is ^ suit, within the mean- 
ing of the bankrupt act, and the decisions of the federal supreme 
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court construing section 23 of said act I am of the opinion that 
it is in the nature of a proceeding to foreclose collateral secarity, 
in which proceeding respondent would have the right to prove, if 
possible, that none or only part of the indebtedness exists or is due. 
For this reason this proceeding must be held to be within the terms 
of said section 23, and the petition is dismissed for want of jurisdic- 
tion. 



In re HARPER. 

(District Court, N. D. lUinois, N. D. November 8, 1900.) 

No. 356. 

Bankruptot— Acts of Bahkruptct— Pbrmittiho Prbfbrbnoe 'I'hrough Le- 
gal Proceedings. 

A petition in Involuntary bankruptcy sufficiently shows an act of bank* 
ruptcy, under the bankrupt act, by suffering or permitting a creditor to 
obtain a preference tl^rough legal proceedings, not having vacated or 
discharged such preference at least five days before final disposition of 
the property affected thereby, where it alleges that the alleged bank- 
rupt while insolvent permitted a Judgment against him to remain unsat- 
isfied after execution had been issued thereon and a demand made upon 
him thereunder, and garnishment proceedings instituted on such Judg- 
ment, in which the garnishee had answered, admitting a sum to be due 
from him to the defendant, where more than five days had elapsed after 
the time when the garnishee might have answered under the statute and 
paid the money into court 

In Bankruptcy. On demurrer to petition in involuntaiy proceed- 
ings. 

Charles Hughes, for bankrupt. 

Emery S. Walker, Percival Steele, and Jay D. Miller, for petition- 
ing creditors. 

KOHLSAAT, District Judge. This matter comes on to be heard 
upon demurrer of the bankrupt to the petition herein, on the ground 
that the specific facts stated in the petition do not show that Harper 
"suffered or permitted, while insolvent, any creditor to obtain a 
preference through legal proceedings, and not having, at least five 
days before a s«de or final disposition of any property aflfected by 
such preference, vacated or discharged such preference." The act 
complained of in the petition as in contravention of said provision 
of the bankrupt act was the permission by Harper of a judgment 
against him to remain unsatisfied after execution had been issued 
thereunder, a demand made upon him under said execution, garnish- 
ment proceedings instituted upon said judgment, and an answer filed 
by a garnishee in said garnishment suit admitting |3,255.78 as due 
to Harper. As a matter of practice in this state, immediately upon 
the commencement of a garnishment proceeding, a garnishee could 
answer showing the amount in his hands belonging to the judgment 
debtor, and could upon the filing of such answer turn over such 
amount to the judgment creditor to the extent of the amount due 
under the judgment. No period of five days would necessarily have 
to elapse between the creation of a preference under garnishment 
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proceedlngB and the final disposition of the property affected by such 
proceeding. For this reason I am of the opinion that the spirit 
of the act covers the facts set forth in this petition, and that the 
allegations thereof are sirfficient The demurrer is overruled. 



In re CHAPMAN et al 

(DiBtrict Court, N. D. lUinols, N. D. November 24, 1900.) 

No. 2,144. 

Bahkbuptct— Provablb Debts— Notes Iktbitdbd as Gnrr. 

A huBbancU intending to make a gift of money to his wife, loaned 
the money to a firm in which he was a partner, executed the notes of 
the firm therefor payable to his wife, and placed such notes in his private 
drawer in the firm safe, where they remained until after the institution 
of proceedings on which the firm was adjudicated bankrupt BM, that 
there was no such delivery as to consummate the Intended gift, and ren- 
der the notes provable by the wife against the partnership estate in 
bankruptcy. 

In Bankruptcy. On exceptions to allowance of claim. 

0. Van A. Smith, for certain creditors. 
W. D< Barge, for claimant. 

KOHLSAAT, District Judge. This matter comes on to be heard 
npon exceptions to the allowance by the referee of the claim of the 
wife of one of the bankrupts, filed against the partnership estate. 
The transaction by which the wife claims to have acquired the money 
upon which is based her claim amounts in law simply to a promise 
of a gift to her by the husband. Instead of the gift being consum- 
mated by a delivery to her, the husband lent the sum to the bankrupt 
firm, executed the notes of the firm for the amount, payable to his 
wife, and placed said notes in his private drawer in the safe of the 
firm, where they remained until after the institution of these bank- 
ruptcy proceedings. In my opinion, this does not amount in law 
to a delivery which would render consummated and enforceable an 
intended gift The ruling of the referee is reversed, and the claim 
disallowed 



In re MORAN. 
(District Court, W. D. Virginia. December 28, 1900.) 

1. Bahkruptct — Title to Propertt — Homestead Exehftion uudbr Vib- 
eiNiA Statute. 

Const Va. art 11, 8 1, relating to homestead exemptions, provides that 
every householder or head of a family "shall be entitled • • • to 
hold exempt from levy," etc., property, real or personal, not exceeding in 
value $2,000. Held, that such provision merely gives the debtor a privi- 
lege of exemption, and does not create an absolute exemption of any par- 
ticular property, which will prevent the title to such property from Testing 
In the debtor's trustee in bankruptcy, under Bankr. Act 1898^ | 70a, where 
the exemption is not claimed in his schedules. 

8. Same— Waiver op Exkmit'ion iw Note— Lien. 

Under Code Va. 1887, § 3647, which provides that a debtor may waive 
the benefit of his homestead exemption, and that, where he declares such 
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waiver In an obligation, property which he would be entitled to hold as 
exempt under the law may be subjected to the payment of such obligation 
under legal process, a note In which the debtor waives his right of exemp- 
tion creates no Hen on any property which is preserved by Bankr. Act 
1898, § 67d. 

8b Same— Claim of Exemption— Right to Amend Schedules. 

A bankrupt should be permitted to amend his schedules, at any time 
before the distribution of his estate, to assert a further claim to exemp- 
tions allowed him by the laws of the state, where such claim is made in 
good faith and for the benefit of his family; but he will not be permitted 
to amend and assert such claim, after title to the property has vested in 
his trustee, where its purpose is, and its only effect will be, to give a 
preference to those of his creditors who hold notes In which he has waived 
his right of exemption. 

In Bankruptcy. On question certified by referee. 

Micajah Woods and George Perkins, for bankrupt. 
D. Harmon and Wilson & Manson, for creditors. 

PAUL, District Judge. In this matter the referee certifies to the 
judge of this court the question of the right of the bankrupt to amend 
his schedules so as to enlarge the exemptions beyond those claimed 
in the schedules made in pursuance of an order of adjudication in 
involuntary bankruptcy. On the 24th day of November, 1899, the 
said W. G. Moran executed a deed of trust on certain property, 
wherein he made one J. D. Smith, to whom he owed |900, a preferred 
creditor. On the 3d day of February, 1900, he executed another 
deed of trust, in which he gave a preference to the People's National 
Bank of Charlottesville, Va., for a debt of |400 due from said Moran 
to said bank. On the ground that these preferences had been given 
to the creditors named, a number of other creditors filed a petition, 
praying that said Moran be adjudged an involuntary bankrupt. An 
order adjudicating the said W. G. Moran an involuntary bankrupt 
was entered March 16, 1900. In compliance with the requirements 
of section 7, subsec. 8, of the bankrupt law, the bankrupt, within 
10 days, the time prescribed, made out and filed a schedule of his 
property, a list of his creditors, and a clainc under the homestead 
exemption law of Virginia of certain articles designated in detail, 
with the value of each, the whole amounting to the sum of |60. 

The constitution of the state of Virginia (section 1, art. 11, Code 
1887) provides that "every householder or head of a family shall be 
entitled * * * to hold exempt from levy, seizure, gamisheeing 
or sale under any execution, order or other process * * * his 
real or personal property, or either, including money and debts due 
him, * * * to the value not exceeding two thousand dollars. 

♦ ♦ •" Section 3647 of the Code of Virginia 1887 provides that 
the debtor may waive the benefit of the homestead exemption given 
by section 1, art. 11, of the state constitution. The statute says: 

••If any person shall declare In a bond, bill, note or other instrument 

♦ ♦ ♦ that he waives, as to such obligation, the exemption from liability 
of the property ♦ ♦ • which he may be entitled to claim and hold exempt, 

♦ • ♦ the said property shalJ be liable to be subjected for said obligation, 
under legal process, in Hive manner and to the same extent as other property 
or estate of such person." 



Digitized by 



Google 



IS UK JiOKAN. 



908 



On the 8th of April, 1900, at the flPBt meeting of creditors, the 
bankrupt notified the referee of his intention "to claim his home- 
stead exemption to the extent of |2,000 out of the property involved 
in the bankrupt proceeding, such exemption to be paid in money 
from the proceieds of such portion of said property as said Moran is 
entitled to have exempt under the law, whether such proceeds be 
from sales or collections." At the first meeting of creditors the 
hearing of the application for leave to amend the schedules in bank- 
ruptcy, enlarging the claim of homestead, was continued to May 8, 
1900, at which time the petitioning creditors filed exceptions to. the 
petition of the bankrupt for leave to amend his schedules. The sub- 
stance of these exceptions is — ^Pirst, that the bankrupt having 
claimed in his original schedule an exemption, under the homestead 
law of Virginia, of certain articles of the value of |60, the title to 
the additional property which he sought to have set apart under 
the homestead exemption had vested in the trustee, and the bank- 
rupt, having no title thereto, could not claim a homestead exemp- 
tion therein, and that the schedule of the bankrupt was a waiver 
or abandonment of any further claim of homestead; second, that 
the claim of homestead exemption is not pretended to be made for 
the benefit of the householder and his family, but as a means of giv- 
ing a preference to the waiver of homestead creditors, including the 
People's National Bank, the attempted preference of which was an 
act of bankruptcy, because it is obvious that all of the assets, includ- 
ing the property claimed as exempt, will have to go to pay the debts. 

The referee refused to allow the schedule claiming a homestead 
exemption to be amended, and the bankrupt filed his i)etition for an 
appeal to the judge of this court. 

The same attorney who prepared the schedules of the bankrupt, 
under the order adjudicating him an involuntary bankrupt, in which 
articles of the value of |60 are claimed under the homestead exempt 
tion of Virginia, which allows a householder or head of a family a 
homestead exemption of |2,000, prepared the petition for an addi- 
tional allowance under the homestead exemption. No statement is 
made in the petition for an amendment of the schedule for addi- 
tional claim of homestead as to the cause of error, or of mistake, in- 
advertence, or want of full information as to his rights, when the 
bankrupt filed his schedule in which he claimed articles of the value 
of $60. Order 11, General Orders in Bankruptcy (32 O. C. A. xiv., 
• 89 Fed. vii.); Loveland, Bankr. 140, 141. The reason for this failure 
of the bankrupt to allege error or mistake on his part, in not claim- 
ing more than |60 in his original schedule under the homestead ex- 
emption law, will plainly appear in the further examination of the 
case. The right of the bankrupt to amend his schedules, where he 
shows an honest purpose to claim the benefit of the homestead ex- 
emption for the benefit of himself or of his family, cannot be seriously 
questioned. This amendment can be made at any time before hid 
discharge, or, at least, before the distribution of the fund arising 
from a sale of the property surrendered. Loveland, Bankr. 342. In 
re Kean, 2 Hughes, 322, Fed. Cas. No. 7,630. But this must be a 
real, a substantial, claim to property that can be set apart under 
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the provisions of the homestead law, and which the bankrupt, as a 
householder or head of a familji is entitled to hold exempt from 
levy, seizure, or sale, under any execution, order, or other process. 
It must appear to the bankrupt court that the property claimed by 
the bankrupt as a homestead exemption, for the benefit of himself 
or his family, is such that it can be set aside for this purpose. It is 
not claimed by the bankrupt in this case that there is a dollar's 
worth of the property surrendered by him that can be set apart and 
vested in him as a homestead exemption or as any part of such ex- 
emption. The record shows that the homestead waiver debts proved 
by creditiM's are largely in excess of the property surrendered, and 
that there is nothing out of which a homestead exemption can be 
assigned. This fact explains the failure of the bankrupt, in his 
petition for additional claim of homestead, to state the cause of error 
in his original schedule, in which he claimed, under the homestead 
exemption, certain articles of the value of $60. The real object of 
the bankrupt in filing his additional claim of homestead exemption 
is shown in his petition for review of the decision of the referee. 
His purpose is to give to creditors holding notes waiving the home- 
stead exemption a preference to those whose debts are not evidenced 
by waiver notes. He abandons the idea that the homestead he 
claims is for the benefit of himself or of his family. He insists that 
the homestead waiver notes he has given to certain creditors con- 
stitute liens on the property which he in his petition claims as a 
homestead exemption. The homestead waiver notes held by cred- 
itors of a bankrupt do not constitute liens on the property surren- 
dered by him. The only superiority they have over creditors hold- 
ing nonwaiver claims is that, where the bankrupt is entitled to claim 
property under the homestead exemption laws, he cannot hold the 
same against the debts as to which he has waived the benefit of his 
homestead exemption. No decision construing the statute (section 
3647, Code Va. 1887), allowing a debtor to waive the benefit of his 
homestead exemption, holds that such waiver creates a lien on the 
property a debtor may claim for his homestead. The creditor having 
a waiver note has no hold or claim upon the property of the debtor 
as a security for the debt. 13 Enc. PL & Prac. 123. When a debtor 
gives a waiver note to his creditor as between himself and such cred- 
itor, he incumbers his right to claim the benefit of a homestead ex- 
emption. In re Solomon, 2 Hughes, 164, Fed. Cas. No. 13,166. This 
is as far as the effect of a waiver note on the right of a debtor to* 
claim a homestead exemption has ever been carried by any court 
in Virginia, stato or federal. 

It is not, as contended by counsel for the bankrupt, such a lien 
as that preserved under section 67, cl. "d," Bankr. Act 1898. Like- 
wise erroneous is the contention that the title to the property claimed 
as a homestead did not vest in the trustee on the adjudication of 
bankruptcy. This assumption is based on section 6a and on section 
70a of the bankrupt act of 1898: 

''Sec. 6. Exemptions of Bankrupts, (a) This act shall not affect the allow- 
ance to bankrupts of the exemptions which are prescribed by the state laws 
In force at the time of the filing of the petition In the state wherein they 
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have had their domicile for the six months or the greater portion thereof im- 
mediately preceding the filing of the petition." 

"Sec. 70. Title to Property, (a) The trustee of the estate of a bankrupt, 
upon his appointment and qualification, and his successor or successors if he 
shall have one or more, upon his or their appointment and qualification, shall 
In turn be vested by operation of law with the title of the bankrupt, as of 
the date he was adjudged a bankrupt, except In so far as It Is to property 
whldi Is exempt" 

This court in Ee Sisler, 2 Am. Bankr. B, 760, 96 Fed. 402, con- 
strued sections 6a and 70a in their application to property claimed 
by a bankrupt in Virginia as a homestead, and it cannot more clearly 
state its views in this case than by repeating what it said in that: 

**It is insisted that by these provisions of the bankrupt act no title to the 
property claimed by the bankrupt to be exempt under the Virginia homestead 
law passes to the trustee. That the title to property exempt by state laws 
does not pass to the trustee in bankruptcy cannot be questioned. Similar 
provisions to those just quoted from the bankrupt act of 1898 are found in the 
bankrupt law of 1867. Yet it was held in Re Solomon, supra, that, where 
there was a waiver of the homestead exemption, the property claimed to be 
exempt as a homestead did pass to the assignee. The error in the argument 
which insists that the title to the property claimed by the bankrupt as 
a homestead does not pass to the trustee lies in the fact that such prop- 
erty is not, **by the constitution and laws of Virginia, absolutely exempt 
from the payment of debts. The argument of counsel for the bankrupt ap- 
plies to such specific property as is exempt under section 3650, Code Va., 
on which any deed of trust, mortgage, or other writing or pledge made by a 
householder to give a lien on such property is void as to such property. Sec- 
tion 3G55, Id. The distinction between the character of exemption of prop- 
erty given by section 8650 and that of the homestead exemption allowed by 
the constitution is very clearly stated by the court of appeals of Virginia in 
Reed V. Bank, 29 Grat 719. Christian, J., delivering the opinion of the court, 
says: 'The privilege given by the constitution is a personal privilege, to be 
exercised b.v him or not, as he may choose. The constitution does not declare, 
as does thp poor debtors' law, that certain property "shall be exempt" from 
levy, etc., l)ut that the householder or head of a family shall be entitled to 
hold property, to be selected by him, to the value of $2,000. In the former 
case the law executes itself. It is a part of the public policy of the govern- 
ment to exempt that particular property absolutely from forced sale, and its 
provisions cannot be waived. But there Is no such constitutional declaration 
that property to the amount of $2,000 "shall be exempt." On the contrary, 
the very language used plainly shows that it may be exempt only when the 
privilege given to the householder or head of a family has been exercised, and 
the property selected and set apart by him.' " 

In Linkenhokert Heirs v. Detrick, 81 Va. 44, the court followed 
the decision in Beed v. Bank; and in Re Solomon, supra, Waite, 
O. J., drew the same distinction. 

The position taken by counsel for the bankrupt, that in claiming 
a homestead exemption, where no benefit can result to him or his 
family, he is simply trying to uphold a contract, and if he did other- 
wise he would be depriving some creditors of vested rights, and 
placing others where they ought not to stand, is without merit. It 
is no part of the bankrupt's duty to aid some of his creditors in se- 
curing the payment of their debts, to the exclusion of others equally 
meritorious. The duty of the bankrupt, if he is entitled to a home- 
stead exemption, is to claim it for the benefit of himself or of his 
family. The policy of the law in making provision for a homestead 
exemption is to provide shelter, food, and raiment for the family 
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when it is overtaken by the calamity of an indebtedness that cannot 
be liquidated without depriving the family of its home and the neces- 
saries of life. The doctrine is thus stated in Wap. Homest. 4: 

"The conservation of family homes is the purpose of homestead leglslatloa 
The policy of the state is to foster family homes as the factors of society, and 
thus promote the general good. To save them from disintegration, and secure 
their permanency, the legislator seeks to protect their homes from forced sales^ 
BO far as it can be done without injustice to others." 

In Shipe v. Repass, 28 Qrat 716, Judge Staples says: 
"But no one can loolc into the provision of our constitution and the adjudi- 
cated cases of other states and fail to see that the primary object is to provide 
for the family. As was said by the supreme court of Ohio in Sears y. Hanks, 
14 Ohio St. 298: *The humane policy of the homestead act seelts not the pro- 
tection of the debtor, but Its object is to protect his family from the inhu- 
manity which would deprive. Its dependent members of a home; and. In aid 
of this wise and humane policy, the whole act should receive as liberal a 
construction as can be fairly given to it We think Its provisions protect the 
debtor's family as against his creditor in the actual enjoyment of a homestead, 
irrespective of the title or tenure by which it is held.' See Smyth, HomesL 
§ 532. In the constitution and laws of all the states, and In the decisions of 
all the courts, the idea is kept prominently in view that the great purpose of 
the homestead exemption is not merely the benefit of the husband or parent, 
but the maintenance and security of the family against the imi^rudence, mis- 
management, and neglect of the former." 

It being the purpose of the homestead law to provide an exemp- 
tion for the benefit of the insolvent debtor and his family, the bank- 
rupt will not be permitted, under the guise of claiming a homestead 
exemption, to so pervert the law as to secure a preference to one 
or any number of his creditors. A court of bankruptcy will not 
lend its sanction to a scheme so palpably unjust, and that so fla- 
grantly violates the primary object of the bankrupt act, which is 
that equality shall obtain in the administration of a bankrupt's es- 
tate, and that his creditors shall share pro rata in its distribution. 
To permit the bankrupt, under the color of claiming a homestead, 
to enable one dass of his creditors — those holding homestead waiver 
notes — ^to collect their debts, to the exclusion of creditors holding 
nonwaiver claims, would practically annul the order adjudicating him 
an involuntary bankrupt. It would enable him, in great part, to 
carry into effect the preferences he aimed to give some of his cred 
itors when he executed the deeds of trust of November 24, 1899, and 
of February 3, 1900. The creditors of this estate, unless they are lien- 
holders, will share ratably in its distribution. 

For the reasons stated, the holding of the referee is sustained. 



In re WILLIAMS. 

(District Court, W. D. Tennessee. January 14, 1901.) 

Bakkruftct — Petition for Revision— Procedure. 

In a case for revision by original petition under Bankr. Act, 9 24b, 
the petition must be filed in the court of appeals, and not in the district 
court, and cannot be "allowed" by the district court or judge by analogy 
to the process of talcing appeals. i 

^ Appeal and review In banlmiptcy cases, see note to In re Eggert, 43 C 
a A. 9. 
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Application for an appeal to the circuit court of appeals, and also 
to be allowed to file a petition for revision^ and to have the court 
fix the necessary bonds, issue the necessary citations, direct the nee* 
essary notice to be given to defendants^ and to otherwise perfect 
the appeal and revision. 

Hugh Edgington, for the motion. 
Chas. R. White, opposed. 

HAMMOND, J. This is a case for revision by original petition, 
under section 24b, Bankr. Act, and not for appeal, under section 
25a, Id. The petition for revision must be filed in the court of ap- 
peals, and not here. Job-Printing Co. v. Schaefer, 41 0. C. A. 614, 
101 Fed. 699. Neither the supreme court nor the court of appeals 
has seen fit to regulate the practice by rules prescribed for the pur- 
pose, and it seems plain to me that it would be an impertinent usurpa- 
tion for the district court or judge to assume any function or au' 
thority in that behalf; and this notwithstanding the analogy sug- 
gested in Re Abraham, 35 O. C. A. 592, 93 Fed. 767-783. The court 
of appeals may, if it choose, treat an unauthorized appeal as an 
original petition for review, but non constat that the judge of the 
court of bankruptcy may "allow" the petition for revision, or resort 
to an unauthorized proceeding, as if upon api)eal, to suit the conven- 
ience of parties. The proceedings for taking an appeal and for a 
review in bankruptcy are entirely distinct. Under the general law 
as contained in the Revised Statutes regulating the process of appeal, 
and section 25a of the bankruptcy statute, any judge of the court of 
original cognizance may "allow" the appeal, perhaps; certainly so 
under general order in bankruptcy No. 36 (32 C. C. A. xxxvi., 89 
Fed. xiv.); but, in the absence of such statutory authority, I cannot 
agree that a review may be so had by "analogy" merely because 
neither the supreme court, under its special powers conferred by the 
bankruptcy statute, nor the court of appeals, under its general power 
to regulate its practice, original or appellate, has chosen to prescribe 
the mode of practice. Whatever inconvenience results must be enr 
dured until the actual practice by precedent has become established. 
The application of counsel that I shall fix a bond, approve the sure- 
ties, and direct the time and character of the "due notice^' to be given 
under section 24b, is obviously beyond the power of the district court 
of bankruptcy. 



In re MARCUS et al. 

(Circuit Court of Appeals, First Circuit January 17, 1901.) 

No. 361. 

Bahkkuptct— Arrest— Writ op Protection— .Itjdombnt for Costs. 

A writ of protection against arrest of a bankrupt in civil actions save 
In tbose which are exempted by Bankr. Act 1898, § 9, does not protect him 
from arrest on execution on Judgment for costs rendered against him after 
the adjudication; such costs not being provable, within section 63a. 
Wagner v. U. S. (C. Q A.) 104 Fed. 133, distinguished, and In re Marcus 
(D. O.) 104 Fed. 331, approved* 



Digitized by 



Google 



908 105 FEDERAL REPORTER. 

Petition for Beyision of Proceedings in the District Court for the 
District of Massaclinsetts. 
See 104 Fed. SSL 

James D. Thomson, pro se. 

Hiram P. Harriman, for defendants. 

Before GOUT and PUTNAM, Circait Judges, and WEBB, District 
Judge. 

PUTNAM, Circuit; Judge. The bankrupt against whom this peti* 
tion was brought was arrested on an execution which issued from 
the superior court for and within the county of Suffolk, in the state 
of Massachusetts, on a judgment rendered after the adjudication in 
bankruptcy. The judgment was for costs in a suit brought by the 
bankrupt against the petitioner before the petition in bankruptcy 
was filed, which suit was disposed of in favor of the petitioner, and 
judgment thereon entered as akeady s^id. At the time of his arrest 
the bankrapt held a writ of protection, as follows: 

*K)ommonwealth of Massachusetts. In the District Ck>cirt of the United 
States for the District of Massachusetts. In the Matter of Alfred A. 
Marcus and Simeon Marcus* Bankrupts, in Bankruptcy. 
"To an Persons Interested In Said Estate: Whereas, said bankrupts, on the 
twentieth day of March, A. D. 1900, did apply to me, James M. Olmstead, a 
referee in bankruptcy for and as said district court, for a writ of protection, 
it is hereby ordered and decreed that said bankrupts be, and are hereby, pro- 
tected and exempt from arrest in all civil actions brought against them, save 
in those which are exempted by section 9 of the bankruptcy act. This order to 
continue until the final adjudication on their application for their discharge, 
unless suspended or vacated by order of this court; and it Is further ordered 
or decreed that all persons are prohibited from arresting the said Alfred A. 
Marcus and Simeon Marcus* save as aforesaid, until adjudication on their ap- 
plication for a discharge. 

'^Witness my hand at Boston, in said district, this seventeenth day of May, 
A. D. 1900. James M. Olmstead." 

The bankrupt applied to the district court, sitting in bankruptcy, 
to be discharged from the arrest, and a discharge was ordered, and 
this petition was brought to revise that adjudication. The record 
shows tliat, in Ordering the discharge, the court relied on the writ 
of protection, though apparently its specific terms were not brought 
to its attention, and that it did not rely on the provision in the bank- 
rupt act of July 1, 1898 (section 9a), which exempts a bankrupt from 
arrest when in attendance upon a court of bankruptcy, or when 
engaged in the performance of a duty imposed by the act, nor on 
the broad powers asserted for courts of bankruptcy by the circuit 
court of appeals for the Sixth circuit in Wagner v. U. S. (0. 0. A.) 
104 Fed. 133. 

The bankrupt was adjudicated such on his own petition, filed be- 
fore the judgment for costs was rendered, as already said. There- 
fore the costs were not provable against his estate, and consequently 
they were within the letter of the express exceptions in sectlpn 9a, 
so far as they relate to arrests on civil process when issued upon 
a debt or claim from which a discharge in bankruptcy is not a re- 
lease. Bection 63a directs specifically what taxable costs are prov- 
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able, and its provisions with reference thereto must be held to coyer 
that entire subject-matter, and to exclude such costs from being 
considered in connection with those parts of the act which relate to 
provable ^^unliquidated claims/' In this particular we agree with 
the conclusions of Judge Lowell, sitting in the district court for 
the district of Massachusetts, reported in Be Marcus (D. G.) 104 
Fed. 331. We also agree with the conclusions there expressed, that, 
ordinarily, a bankrupt is not entitled to be protected from arrest 
on an execution of the character of that now before us. We also 
concur in the construction and effect there given to the writ of pro- 
tection in that case, which we are advised was the same in form as 
the writ of protection in the case at bar, in that it relates only to 
actions on claims or debts which are provable. 

We are not called upon to determine what should be our action 
if the court below had undertaken to proceed on the broad principles 
asserted in Wagner v. U. S., or had held that the bankrupt should 
be discharged from arrest because he was in attendance on the 
court, or engaged in the performance of some duty imposed on him. 
Under the circumstances, the arrest cannot be regarded as illegal, 
the bankrupt should not have been discharged therefrom, and tiiis 
petition is well grounded. 

Let there be a decree for the petitioneri with costs against the re 
spondents. 



In re EraJMBY-H UTOHINSON PUB. CO. 

(District Court, N. D. minois, N. D. October 29, 1900.) 

No. 1,471. 

BAKKRUPTCT— MUITS BY TrUBTBK— .TURISDTCTION. 

A general appearance by a defendant to a petition by a trustee In bank' 
roptcy does not constitate.a consent to be sued In the court of bankruptcy, 
which will prevent him from objecting to its Jurisdiction on the filing of an 
amended petition, where such amended petition for the first time states 
a case authorizing relief against him. 

In Bankruptcy. On exceptions to report of referee. 

Stem & Lauer, for trustee. 
Bespondents, pro se. 

KOHLSAAT, District Judge. In this case I am of the opinion 
that the general appearance of defendants to the rule to show cause, 
and itheir failure to set up their right to be sued in the state court 
until after the filing of the second amended x>etition herein, when for 
the first time a case was made upon which relief could be obtained 
against them, did not constitute the consent contemplated in the 
opinions of the supreme court covering the question of the jurisdic- 
tion in which trustees in bankruptcy may bring suit. The excep- 
tions to the referee's finding are therefore sustained, and the peti- 
tion dismissed for want of jurisdiction. The trustee is granted leave 
to bring suit in the proper state court. 
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In re SEEBOLD. 

WILCOX V. CIVIL SHERIFF OF PARISH OF ORLEANS et aL 

(Circuit Court of Appeals. Fifth Circuit January 8, 1901.) 

No. 987. 

1. Bankrupt Act— Appeal— Review— J cbtsdiction. 

Wliere the United States circuit court, acting as a court of bankruptcy, 
denied a rule by the trustee on the civil sheriff of a parish to turn over 
to the trustee certain funds received as the proceeds of a sale of the bank- 
rupt's property under proceedings instituted in the state court prior to 
the proceedings in bankruptcy, and the trustee appealed, and also pre- 
sented his petition to the circuit court, praying that the cause and judg- 
ment be sent to the circuit court of appeals, and a return day fixed, and 
formal notice was served on the attorneys of record, the action taken was 
sufficient to bring the cause before the circuit court of appeals for re- 
view, under section 24b, providing that on due notice and petition such 
court shall have jurisdiction to revise in matters of law the proceedings 
of the Inferior courts of bankruptcy within their jurisdiction, though the 
order of the bankrupt court was not appealable.!- 

3. Same. 

Under Bankr. Act, § 24b, providing that the circuit court of appeals has 
jurisdiction in' equity to revise. In matter of law, proceedings of the in- 
ferior courts of bankruptcy "within their jurisdiction," the jurisdiction re- 
: ferred to Is territorial, and such court has jurisdiction of an appeal from 
a court of bankruptcy within its circuit where, though objection to the 
jurisdiction of the court below was presented there by the appellee, other 
grounds of defense were also presented by him, and the court did not 
ground its decision }jx Uis. favor on the question jof jurisdiction. 

8L Same — Execution from State Court. 

Where an action was begun in a state court and prosecuted to judg- 
ment, excjcution issued, and the property subjected to pledge by the judg- 
ment seized and advertised for sale before the institution of voluntary 
proceedings In bankruptcy, the state court having possession of the prop- 
erty and jurisdiction of the parties, the court of bankruptcy had no au- 
thority to stop the proceedings. 

• Petition for Revision of Prpceedings in the Circuit Conrt of the 
United States for the Eastern District of Louisiana. 

On March 8, 1900, suit was instituted by the landlords of Mrs. Llsette See- 
bold (now the bankrupt) for rent for certain premises in the city of New 
Orleans claimed to be due the landlords on that day by the terms of the 
lease under which the premises were held and occupied. On the 13th day of 
the same month, on the answer and confession of Mrs. Seebold, the landlords 
obtained judgment against her for the sum of $2,974.99, with Interest thereon 
at the rate of 8 per cent, per annum from March 9, 1900, until final payment, 
together with 10 per cent upon principal and interest, as attorney's fees, and 
all costs. It was therein also adjudged and decreed that the lessors have 
the privilege and right of pledge granted and fixed by law in favor of lessors 
upon the property and movable effects in the premises described and rented 
by them to the said Mrs. Seebold. and decreed that tjie privilege and right of 
pledge be enforced and the property and effects be sold according to law; 
that out of the proceeds of sale the lessors be paid the amount, with Interest 
and attorney's fees and costs, by priority and preference over all parties 
whatsoever. And on the same day last named a writ of execution issued out 
of the state court, commanding the sheriff to seize and sell the property of 
Mrs. Seebold, to cause to be made for the lessors the sum, with Interest, at- 
, — :- ' ' , • Lj ', : — _ — — 1 z ; _ — " . " " , 

1 Appeal and review In bankruptcy cases, aee note ta In re- Eggert, 43 GL OL 
A. 9. 
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torney's fees, and costs, with the privilege and right of pledge granted and 
fixed by law in favor of lessors upon the property and movable effects In the 
premises rented by the lessors to Mrs. Seebold. Under this writ the sheriff 
seized (1) all the movable property and effects that were in the premises; 
(2) the contract of lease made by the lessors with Mrs. Seebold; and in ease 
the lease should not be sold (3) all the right of occupancy of the premises de- 
scribed vested in Mrs. Seebold under the lease. Having made the seizure, 
the sheriff advertised the property to be sold on Monday, April 2, 1900. On 
March 31, 1900, Mrs. Seebold presented her petition to be adjudged a bank- 
rupt, and was on the same day so adjudged by the court of banltruptcy for 
the Eastern district of Louisiana, after which, but on the same day, she 
presented her petition to the judge of the court of banlsruptcy, reciting the 
fact of the seizure that had been made of her goods and property under the 
judgment and execution mentioned, and the advertisement for the sale to be 
made oh April 2d, stating that she was not advised that the sale, as adver- 
tised to talse place, would be ruinous to the creditors or injurious to their in- 
terests, and unless the court sees fit to intervene and restrain the said sale 
she does not feel authorized to do so; but she prays for an order enjoining 
and restraining the sheriff from paying over to the plaintiffs, the lessors, 
in the proceedings mentioned, the proceeds of the sale of the stock of mer- 
chandise seized and advertised for sale under the proceedings, and directing 
the sheriff to hold the proceeds until the further order of the court of bank- 
ruptcy, and to pay the proceeds to the trustee, or other oflacer to be elected or 
appointed in the bankrupt proceedings, to distribute the same to the creditors 
of Mrs. Lisette Seebold. On the same day, March 31, 1900, the judge of the 
court of bankruptcy made an order substantially in conformity to the prayer 
of this petition of the bankrupt The sale as advertised by the sheriff duly 
proceeded on April 2, 1900, and was completed on the 16th of the same 
month. The gross proceeds of the sale were ?2,5&i.48. On June 7, 1900, the 
sheriff took a rule In the state court for the distribution of these proceeds, 
naming as defendants in the rule all the parties in interest, including G. O. 
Wilcox, the trustee, tfie city of New Orleans, and the state tax collector, 
which rule was fixed for trial in the state court, to be had on June 8, 1900, 
on which day the trial of the rule and matter was continued to June 15th. On 
April 3, 1900, the judge of the court of bankruptcy entered an order to the 
effect that "the judge of this court, pursuant to • ♦ ♦ section 601. Rev. 
St. TJ. S., does hereby recuse himself In said bankruptcy proceedings of said 
Mrs. Lisette Seebold, and hereby orders that this order shall be entered on the 
minutes of this court, and that an authenticated copy of this order, with all 
the proceedings In this cause, shall be forthwith certified to the circuit court 
for the Eastern district of Louisiana, New Orleans division." On April 27th 
the order just recited was so amended as to show that the same was made 
on motion and request of the bankrupt, through her counsel. Wilcox was 
duly elected and qualified as trustee in the proceedings in bankruptcy in 
this estate; and on June 8, 1900, he presented to the circuit court, into which 
the proceedings had been certified, his petition reciting substantially the 
facts as to what had occurred, and the present status, and praying that the 
sheriff and the lessors be required to answer, and that each of them be or- 
dered to turn over and deliver to the honorable court and to the trustee the 
proceeds of the sale of the property located in the rented premises, and pray- 
ing in the meanwhile for a restraining order, on which petition the Honorable 
Charles 8wayne, United States district judge for the Northern district of 
Florida (then, by designation, holding the circuit court for the Eastern 
district of Louisiana), ordered that the defendants named in the petition 
should show cause on June 12, 1900, at 11 a. m., why they, and each of them, 
should not turn over to the trustee the proceeds of the property sold by the 
sheriff, referred to in the petition, and why an injunction should not issue 
as prayed for, and that a restraining order should issue, forbidding the de- 
fendants from disposing of the funds in the possession of the sheriff until 
the disposition of the same by the United States chrcuit court. In answer to 
this rule the sheriff appeared and peremptorily excepted to the petition of 
the trustee on the ground (1) '*that the court is without jurisdiction of the 
matters and thinga inquired about; that this respondent is the executive 
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officer of the civil district court for the parish of Orleflns, and only to that 
court is he responsible, and only that court can direct the distribution of the 
IHinds in his hands resulting from the execution of the writ emanating from 
that court'*; (2) that the question of distribution of the funds is now pending 
before the civil district court in proceedings Instituted prior to this proceed- 
ing, and to which the trustee was made a party; (3) that, the banl^ruptcy 
in this case being voluntary, the proceedings In the civil district court re- 
ferred to in the petition were not afifected thereby; (4) that under the laws 
of the state it is incumbent, before letting property seized, or the proceeds 
thereof, go out of his possession, that the taxes on the same be first paid, 
and that the city of New Orleans has served notice upon him that upon that 
property there are taxes due amounting to $143, and that the state of Louisi- 
ana has served a similar notice that there are taxes due to It amounting to 
$151.06. It is unnecessaxy to recite the answer of the other respondents. 
The matter came on to be heard in the circuit court on June 14th, and on 
the next day that court entered an order jn part as follows: "In re Bank- 
ruptcy of Mrs. Llsette Seebold. (No. 12,878.) The rule taken herein by O. 
O. Wilcox, trustee, on June 8, 1900, on the civil sheriff of the parish of 
Orleans, and on Mrs. De Gullbeau et al., to turn over certain funds to the 
trustee, and to have an injunction issued, having been argued by counsel for 
the respective parties and submitted, and having been duly considered by the 
court, it is ordered that said rule and application of the trustee be denied, 
and that the restraining order issued herein be dissolved." From this order 
the trustee took an appeal to this court. He also presented his petition to 
the circuit court, which, after making the suitable recitations, prays that 
this cause and the Judgment herein rendered as aforesaid be sent to the hon- 
orable United States circuit court of appeals for the Fifth circuit for revision 
and review, and that a return day be fixed by this honorable court, and, 
if any bond be required of petitioner, that the amount of said bond be fixed 
by this honorable court; that the said civil sheriff and Mrs. Alice Grailhe 
de Montaima, widow of Albin de Grllleau, and J. A. Robert Grailhe de Mon- 
taima, both residing at Loan, in the republic of France, and J. G. Thomas 
Grailhe de Montaima, residing at Paris, in said republic of France, be duly 
notified of this petition, and for all such orders as equity or the nature of 
the case may require." This petition was presented to one of the Judges 
of the circuit court of appeals, who thereon ordered, June 17, 1900, that the 
same be filed and notified to the defendants therein '*by service of a copy 
thereof upon the parties through their attorneys of record herein, and let the 
petitioner, the trustee, be allowed to petition the United States circuit court 
of appeals for the Fifth circuit for a revision and review of the Judgment 
rendered in the cause on June 15, 1900, returnable according to law; peti- 
tioner to furnish bond In the sum of $100.". The trustee assigns as error 
that the circuit court erred In holding that he, as trustee, was not entitled 
to have ordered to be delivered to him for administration and distribution 
In bankruptcy, under the orders of the United States circuit court as a court of 
bankruptcy, the property belonging to said bankrupt in the possession of the 
civil sheriff of the parish of Orleans, state of Louisiana, upon the facts shown 
by the record in this cause, and appearing in the transcript herein, and that 
the court erred in entering Judgment In favor of the defendants and against 
the plaintiff. 

E. T. Florance, for petitioner. 

Carroll & Carroll and Dinkelspiel & Hart, for respondent. 

Before PARDEE, McCORMIGK, and SHELBY, Circuit Judges. 

McCORMICK, Circuit Judge, having stated the facts as. above, 
delivered the opinion of the court. 

We do not understand that either of the parties to this proceed- 
ing have excepted, either in the circuit court or in this court, to the 
action of the judge of the court of bankruptcy in transferring the 
administration of the estate of this bankrupt into the circuit court 
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under section 601 of the Revised Statutes of the United States, or to 
have objected, either in that court or in this court, that the circuit 
court did not have jurisdiction to proceed therein as provided by 
section 637 in reference to "any cause, civil or criminal, of whatever 
nature/' We refer to the matter only to announce that our action 
in this case may not be taken as indicating any view we may have 
as to the application of those sections of the Revised Statutes to this 
subject We, however, invite the attention of the courts of bank- 
ruptcy and the bar to the consideration of clause 8 in section 1, 
and to the definition of "courts of bankruptcy" repeated in section 
2, and to clauses 3, 4, and 5 of section 38, of the bankrupt act of 
1898, and to general order No. 12 (32 G. O. A, xvi., 89 Fed. vii.). 
The exception taken by the civil sheriff to the jurisdiction of the 
court below was taken to it as a court of bankruptcy, and not on 
the ground that it was the circuit court, and not embraced vrtthin 
the definition of "courts of bankruptcy." 

In this court it is urged orally by counsel on beha}f of the civil 
sheriff that this court is without jurisdiction, because the order of 
the court below is not such a judgment as may be reviewed on appeal 
or writ of error under section 25, and that the action taken is not 
sufficient to bring the subject to the attention of this court under 
clause "b" of section 24. Counsel for the trustee does not contend 
that the case is here by appeal, but he does insist that it is properly 
presented on his petition for review. In the preparation and presen- 
tation of this petition counsel was guided by the suggestions of this 
court in a case heretofore decided, in which we said: 

"In analogy to the rule prescribed for allowing appeals, and to the practice 
in allowing writs of error in cases at law, the petition for revision may be 
presented to and allowed by a Judge of the court of bankruptcy, or any one of 
the judges of this court" In re Abraham, 85 0. G. A. 592, 93 Fed. 783. 

In the case now before us the bankruptcy proceedings were being 
conducted, as already mentioned, in the circuit court, which explains, 
if it needed explanation, the address of the petition to the circuit 
court. Section 24b provides that the power of review conferred up- 
on this court shall be exercised on due notice and petition by any 
party aggrieved. It does not limit the time within which the peti- 
tion shall be presented, allowed, and perfected. In this case the peti- 
tion was presented to a judge of this court five days after the judg- 
ment was rendered which it seeks to have reviewed. It is not plain 
that immediate notice was not given to the parties, and the record 
shows that formal notice was served on the attorneys of record on 
the 1st day of August, 1900. The petition brings up the whole record 
of the action taken by the court conducting the bankrupt proceedings 
bearing upon the judgment sought to be reviewed, and we are clear, 
for the reasons stated in our opinion in Re Abraham, supra, that the 
petition for review and the action thereon, and the compliance with 
the order of the judge, properly bring before us the proceedings 
sought to be reviewed, and that the objection urged thereto is not 
well taken. 

Counsel for the respondent sheriff further urge that the court of 
bankruptcy having been without jurisdiction to grant the orders 
105F.-58 
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prayed for in the rule taken by the trustee, and the court having de- 
nied the rule, that action can be reviewed only, if at all, by an ap- 
peal to the supreme court. These questions are of perennial recur- 
rence. It is to be observed that the question of jurisdiction is not the 
only one presented by the answer which the respondent sheriff made 
in the circuit court to the rule taken by the trustee; that in that 
court he submitted three other grounds on which he relied as defenses 
against the relief sought by the trustee. And it is to be observed 
further that the judge does not, on the face of the order made by him, 
ground his action on the want of jurisdiction in the court. We 
think the question of jurisdiction of this court is not well taken in this 
case. The language of the section cited seems clear to us: 

•*The several circuit courts of appeal shall have Jurisdiction In eqidty, either 
Interlocutory or final, to superintend and revise in matter of law proceedings 
of the several inferior courts of bankruptcy within their jurisdiction." 

The words "within their jurisdiction" manifestly relate to terri- 
torial limits, Confining this court to the exercise of the jurisdiction 
conferred to superintend and revise in matter of law the proceedings 
of the several courts of bankruptcy in this circuit. As we have al- 
ready noticed, the action we are asked to review was taken as in a 
court of bankruptcy. And, assuming (which is not contested by the 
parties to thia proceeding) that the action was the action of a court 
of bankruptcy, we refrain from the citation of further authority to 
show our jurisdiction. The subject of the controversy was money in 
the hands of an officer of the state court, the proceeds of the sale of 
property made under a judgment and decree of the state court fixing 
the amount due by the defendant in the suit in that court, and decree- 
ing the statutory privilege and right of pledge granted and fixed by 
the state law in favor of the plaintiffs in that suit. The suit was 
begun and proceeded to judgment; and there was a seizure thereundei 
of the property subject to the privilege and right of pledge, and the 
same was advertised for sale, all before the beginning of the bank- 
ruptcy proceedings in this case. The bankruptcy proceedings were 
not involuntary. The state court had the amplest possession of the 
subject of the controversy and fidl jurisdiction of the parties at the 
date of the institution of the bankruptcy proceedings. There is no 
provision in the present bankrupt law which authorizes or permits 
the courts of bankruptcy, by the use of either summary or plenary 
process, to stop the proceedings of the state court in a suit in which 
it had already, before the institution of the proceedings in bank- 
ruptcy, obtained possession of the subject-matter and jurisdiction of 
the parties. What effect the provisions of the bankrupt act may 
have to stay proceedings in a state court is a question of which that 
court has full jurisdiction to decide, subject to prescribed methods of 
review, and which the courts of bankruptcy may not attempt to limit 
or control without a manifest disregard of that comity which is an 
essential element of our public law, and under which our state and 
national systems of judiciary work in admirable harmony. Certainly 
with, and probably without, an order of the court of bankruptcy, the 
trustee in this case could have made his application to the state court 
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in the suit therein pending, setting up bis claim, or the daim of the 
estate he represents, to the proce^ in question. Or, in answer to 
the rule taken in that court by the sheriff, the trustee could have 
fully presented the claims and had the rights of the bankrupt estate 
in -Qie proceeds adjudged in that suit. If the personal property seized 
and held by H. B. McMurray, civil sheriff for the parish of Orleans, 
had been held by him in his individual capacity, and, upon demand 
made on him by the trustee for the delivery up of the property, that 
demand had been refused on the ground that he had a right to hold it 
for the satisfaction of other claims upon it, the case would then be 
brought within the provision of section 23b, as construed by the su- 
preme court of the United States (Bardes v. Bank, 178 U. S. 524, 20 
Sup. Ot 1000, 4* L. Ed. 1175; Mitchell v. Mcdure, 178 U. S. 539, 
20 Sup. Ct. loot, 44 L. Ed. 1182; Hicks v. Knost, 178 U. S. 541, 20 
Sup. Ot. 1006, 44 L. Ed. 1183) ; and as construed by this court in Be 
Abraham, supra; and the trustee could not proceed in the court of 
bankruptcy against McMurray to enforce the recovery thereof, ex- 
cept by his consent. And it seems to us that, for a stronger reason, 
the court of bankruptcy cannot entertain a suit or rule against him 
when he holds the personal property and effects, or the proceeds, not 
as an individual adverse claimant, but as the executive officer of a 
state court of competent original jurisdiction. 

It is unnecessary to notice the other matters set up in the sheriff's 
answer. The judgment of the court of bankruptcy is affirmed. 



ROSS V. SAUNDERS, 

(Circuit Court of Appeals, First Circuit January 10, lOOL) 

No. 345. 

BANKBUPTOY—CoMPoarriON— Confirmation— Appeal— Parties. 

A bankrupt whose application to have a composition confirmed was 
not formally opposed by creditors cannot appeal from a decree of refusal; 
there being a want of parties, as the question is merely between the 
court and the bankrupt 

Appeal from the District Court of the United States for the Dis- 
trict of Massachusetts. , 

Wm. Henri Irish, for appellant. 

Calvin P. Sampson (Charles W. Bartlett and Eldridge B. Ander- 
son, on the brief), for appellee. 

Before COLT and PUTNAM, Circuit Judges, and WEBB, District 
Judge. , 

PUTNAM, Circuit Judge. The appellant in this case was duly ad- 
judicated a bankrupt in accordance with the act approved on July 1, 
1898. After adjudication, and after a discharge had been granted 
him pursuant to section 14, pars, "a,^* "b," he offered a composition, 
having in all respects complied with the terms of the act There- 
upon the bankrupt applied to the court to confirm the composition. 
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We do not In this case consider the effect of the fact that a discharge 
had been granted before the proceedings in composition were com- 
menced* The conrt refused to confirm the composition. There is 
enough in the record from which we may infer that it was not sat- 
isfied that the composition was for the best interests of the credit- 
ors. No creditor appeared formally in opposition. The trustee, as 
trustee, appeared and opposed the confirmation, and was permitted 
to do so, although he was not made a party to the record. He of- 
fered in evidence an informal paper, signed by certain creditors who 
had assented to the composition, withdrawing their assent; and this 
paper was taken under consideration by the court. The court re- 
fused to confirm the composition, notwithstanding no creditor ap- 
peared in opposition thereto. All these matters are laid by the ap- 
pellant as irregularities; and he also asks us to consider the case 
on its merits, although it is evident that we have before us only a 
very small portion of the facts which were within the control of the 
district court. 

We are met at the threshold, however, with a difficulty arising in 
respect to the parties to this appeal. The appeal was taken against 
the trustee, and the citation issued to him, and to Ho other person. 
There is no law authorizing any person to become a party to this pro- 
ceeding, except the bankrupt and his creditors. The statute directs 
notice to the latter, and to no other person; and general order 32 
(32 0. O. A. xxxi., 89 Fed. xiii.) provides for their appearance, and 
for no other. There is nothing in the statute or in the general or- 
ders which authorized the trustee, as trustee, to interfere in this pro- 
ceeding, beyond furnishing such information concerning the estate 
under his charge, and the administration thereof, as might be re- 
quested, which duty is expressly imposed on him by law. Neither 
is there anything which justifies the trustee in defending thi^ appeal 
at the expense of the estate, or in his capacity as trustee. The Eng- 
lish statutes in bankruptcy provide expressly that a trustee may ap- 
peal from an order of confirmation. Under those statutes the offi- 
cial receiver becomes the ad interim trustee, and stands quasi trus- 
tee until the trustee proper is appointed. Therefore he has the same 
relation to a question of composition which the trustee has, but he 
is not expressly authorized by the statutes to appeal. Consequently, 
in Ex parte Reed, 17 Q. B. Div. 244, 258, an official receiver was some- 
what sharply told that he ought not to appear on the hearing of an 
appeal of this character unless the court required him to do so. In 
that particular case it was held that he ought not to have appeared, 
and his costs were refused, although the composition was set aside. 
This is in accordance with the ordinary rule that a stakeholder 
stands equal between the parties concerned, and should not inter- 
fere in litigation unless required to do so by the court which has 
jurisdiction over him. 

These matters, of course, ought not, of themselves, to bar the ap- 
pellant if the trustee had been, in substance, made a party to the 
record; but they lead up to the proposition that in a matter of an 
application for a composition the bankrupt has no right of appeal. 
Whether or not the composition shall be confirmed depend not 
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merely on the question whether the bankrupt has conformed to the 
statute in all respects, or on whether creditors have appeared in 
opposition, but also on whether the judge in bankruptcy, acting in 
his capacity as general administrator or general trustee, is satisfied 
that it is for the best interests of the creditors that it should be. 
On this particular matter there may be no opportunity for an issue, 
or for parties to an issue, because the judge in bankruptcy may be 
required, as general administrator or general trustee, to protect the 
interests of all concerned, including not only those creditors who 
may not be represented, but even those who are. 

Although the English statutes confer broader powers on the court 
with reference to confirming compositions than our statute, and 
authorize it to look further than to the mere questions whether the 
bankrupt has complied with the terms of the statute, and whether 
the composition is for the best interests of the creditors, yet the ex< 
pressions of the judges administering those statutes throw light on 
the nature of this system, which was adopted by the United Btates 
from England, and therefore presumably adopted with the same 
spirit as it possessed in itjs place of origin, except so far as our stat- 
ute has otherwise expressly provided. In Be Burr [1892] 2 Q. B. 
Div. 467, 472, Lord Esher remarked with reference to a proceeding 
in composition, *T. have said before that in bankruptcy cases the 
court has very often to protect creditors against themselves." . In 
Ex parte Beed, already referred to, in commenting on the restric- 
tions which parliament had placed around compositions, he observed > 
at page 250 that creditors are generally utterly careless, and write 
off their debts as bad, and agree to terms which give some possibili- 
ty, an evanescent chance, of their getting something out of the 
wreck. He also observed at page 251 that, because of this known 
behavior of creditors, parliament had enacted restrictions with refer- 
ence to compositions, ^^taking away from the majority of creditors 
that power which they had so recklessly and carelessly used, and 
putting a controlling power into the hands of the court for the pur- 
pose of protecting the creditors against their own recklessness." 
If it is desired to follow this topic further, Williams, Bankr. (7th 
Ed«) 65-67, and the notes there found, show how broad is the discre- 
tion which the English courts have exercised in matters of this na- 
ture. All this illustrates the substance of what we have said, — 
that on a refusal to confirm a composition the issue may be between 
the bankrupt and the court, as often happens in administering es- 
tates in bankruptcy, so that it is in no form to make proper parties 
to an appeal, as understood in the practice of the federal courts. 

With reference to the ordinary application for a discharge, there 
are proper parties to the controversy if it be refused, because the 
court is required to grant it unless creditors appear in opposition, 
and an issue is made by them and is sustained against the bankrupt. 
It has no discretion in the matter. It is true that, although the 
question whether the judge in bankruptcy is satisfied that the com- 
position is for the best interests of the creditors involves discretion, 
it is always to be exercised judicially. In re Farmers' Loan & Trust 
Co., 129 U. 8. 206. 215, 9 Sup. Ct. 265, 32 L. Ed. 656. This, however, 
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does not necessarily imply that, for the proper exercise of this dis- 
cretion, there must be a formal issue and parties thereto. The fact, 
therefore, that it may properly happen that, when an application to 
confirm a composition is refused, there may be no issue duly framed, 
with parties thereto, leads to" the conclusion that the statute does 
not intend to grant a bankrupt a consequent right of appeal. It is 
true that under the present act the action on the composition, if 
confirmed, operates to discharge the bankrupt from all his debts 
except those otherwise specified; and in this particular the stat- 
ute is unlike the earlier ones. Therefore it may well be said that 
now the^ confirming or the refusing to confirm a composition con- 
stitutes a "judgment granting or denying a discharge," as the case 
may be, and that either comes within the general letter of the pro- 
vision for appeals. Nevertheless, in this, as in all other cases where 
the general language of an instrument or statute applies to two or 
more subject-matters, it must always be construed distributively if 
the elements of the various subject-matters so require. 

The fundamental right of the bankrupt under the statute is to 
surrender all his assets and obtain his discharge. The fundamental 
right of the creditor is to have all the assets of the bankrupt applied 
to his debt, subject to his obligation to submit to a discharge when 
they have been thus applied. Either partjr seeking more than this 
appeals to the equitable discretion of the pourt; so that, when the 
bankrupt asks a surrender of his assets on any terms whatever, he 
is not within such legal right as affords him legal grounds of com- 
plaint, even if he be refused under circumstances where his appli- 
cation might well have been granted. The considerations to which 
we have called attention — especially the views of the English courts 
as found in Re Burr, ubi supra, and Ex parte Reed, ubi supra, and 
in Williams, Bankr. (7th Ed.) 65-67, and notes — show how complete- 
ly the confirming of a composition is, so far as the bankrupt is con- 
cerned, a mere matter of grace, so that its refusal in no way prej- 
udices his condition, or deprives him of any substantial right with 
reference to which the law should be eager to seek out a remedy by 
appeal. Of course, as we have already said, the discretion to be 
exercised by the district court in matters of composition is judicial; 
and, if any irregularities occur in reference thereto which raise a 
question of law, it is not improbable that the bankrupt is entitled to 
apply in that behalf to the revisory powers of the circuit court of 
appeals, on a summary petition. 

On the other hand, the creditor, who is fundamentally entitled to 
the application of all the assets to his debt, may well claim just 
ground for further relief by appeal if the bankrupt is allowed to 
withdraw his assets by virtue of a composition, except under suck 
facts and in accordance with such sound judicial discretion as ac- 
cord with the best interests of the creditors. When a creditor comes 
into the district court to maintain that proposition, he becomes a 
party to the record in the manner directed by general order 32 (32 
O. C. A. xxxi., 89 Fed. xiii.), and an issue is framed; and, if his ob^ 
jections are overruled, it is not an unreasonable construction to hold 
that a just right is involved, which comes within both the letter and 
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the spirit of the provision giving an appeal when a discharge is 
granted. However this may be, and without undertaking to pass 
on the right of appeal against an order confirming a composition, 
we are clear that the bankrupt has no corresponding right. If there 
have been any irregularities in the proceedings in the court below 
of a serious character, he must look for his remedy in some other 
direction. 

The circuit court of appeals for the Sixth circuit, in an opinion in 
U. S. V. Hammond, 104 Fed, 862, held that an appeal lies in favor of 
a bankrupt from an order refusing the confirmation of a composition. 
In that case, however, there were objecting creditors, and an issue 
made, and so proper parties to an appeal. Therefore, notwithstand- 
ing the disposition which we have to follow decisions of circuit courts 
of appeals in other circuits, it is apparent that U. S. v. Hammond is 
not practically applicable to the facts of this appeal. It is possible 
that, if the court in the Sixth circuit had had before it the precise 
record which we have, it would have stopped before reaching its 
conclusions. However, as it is apparent that we have no proper 
parties before us, it would be impracticable for us to follow the de- 
cision in the Sixtii circuit. 

The appeal is dismissed, without costs to either party. 



In re BOPLES. 
(District Court, D. Montana. January 8, 1901.) 

1. Bankruptcy— Debts Released by Discharge— Judgment for Seduction. 

A Judgment recovered by an unmarried woman for her own seduction, 
under the statutes of Montana, which permit the bringing of such an 
action In her own name, and the recoyery of damages, to be assessed in 
the sound discretion of the Jury, and which also make seduction a crim- 
inal offense, is one for a "willful and malidous Injury to the person," 
within the meaning of Bankr. Act 1898, § 17a, subd. 2, from which the 
defendant cannot be released by a discharge In bankruptcy. 

2. Same— Voluntary Proceedings— Grounds op Jurisdiction. 

A petition in voluntary bankruptcy which schedules no proi)erty except 
such as is exempt under the laws of the state, and but a single debt, 
which is a Judgment from which the petitioner would not be released by 
a discharge, fails to disclose any subject-matter upon which the court can 
act, and an adjudication of bankruptcy made thereon will be set aside on 
motion, and the proceedings dismissed for want of Jurisdiction. 

In Bankruptcy, 

Geo. W. Farr, for petitioner, 
etrevell & Porter, for bankrupt. 

KNOWLES, District Judge. Edward R. Maples, on the 12th day 
of November, 1900, filed his petition in this court praying to be 
adjudged a bankrupt. On the 13th day of said month the prayer of 
said petitioner was granted, and the said petitioner was adjudged 
a bankrupt, and the matter referred to Henry A. Frith, referee in 
bankruptcy, residing at Billings, Mont. On the 27th of November 
of said year, Annie Olson filed her petition in this court asking that 
said adjudication of bankruptcy be set aside, and that said Maples' 
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petition in bankrnptcy be dismissed. The grounds upon which this 
petition is based are that the only debt set forth in the petition from 
which the said Maples asks to be discharged is a judgment in favor 
of the said Annie Olson for the sum of f 3,131.80, recovered in the dis- 
trict court of the Seventh judicial district of the state of Montana 
in and for the county of Custer; that said judgment was obtained in 
an action for a willful and malicious injury to the person of said 
Annie Olson; and, this being a debt from which he, the said Maples, 
could not be discharged, the court had no jurisdiction of the matter. 
The facts set forth in the petition are as follows: The only debt 
scheduled by the said Edward R. Maples in the schedule annexed to 
his said petition is that of this petitioner, Annie Olson, which is a 
judgment against him, the said Edward B. Maples, for |3,131.80, 
damages and costs, recovered in the district court of the Seventh 
judicial district of the state of Montana in and for the county of 
Custer in an action for damages for seduction. The said Maples 
files an answer to this petition, but fails to deny that the said judg- 
ment was obtained in an action for seduction. He denies, however, 
that said judgment of, Annie Olson set up in her petition and sched- 
uled by Edward R. Maples, bankrupt, was obtained in an action for 
a willful and malicious injury to the person of the said Annie Olson, 
within the meaning of section 17a of the United States bankrupt law 
of 1898. In this answer it is not denied that the judgment was ob- 
tained in an action for damages for seduction. This is, in legal ef- 
fect, admitted. In the schedule of indebtedness this debt is de- 
scribed as follows: 

"This claim Is a Judgment against petitioner in favor of Annie Alson, ren- 
dered in the district court of the Seventh Judicial district of the state of 
Montana In and for the county of Caster for the snm of $3,131.80, with Interest 
thereon at the rate of eight per cent per annum, obtained October 12, 1899, in 
the suit of Annie Olson against this petitioner for seduction under a promise 
of marriage." 

The question is thus presented to the court as to whether this judg- 
ment was obtained in an action for a willful and malicious injury to 
the person of the said Annie Olson. The statute of Montana (section 
576, Code Civ. Proc.) provides: 

"An unmarried female may prosecute, as plaintiff, in an action for her own 
seduction, and may recover therein such damages, pecuniary or exemplaiy, 
as are assessed in her favor." 

In the statutes of Montana (section 4336, Civ. Code) it is provided: 
'*The damages for seduction rest in the sound discretion of the Jury." 

At common law a woman could not maintain an action for seduc- 
tion in her own name. The action had to be maintained by her 
parents, or some one standing in their place, or by some one entitled 
to her services. When a woman brings an action in her own name 
for seduction, is the foundation of the same a personal injury? There 
can be no doubt but it is, under the statute law of Montana, under 
which the judgment was obtained. Section 3476 of the Code of Civil 
Procedure of Montana, provides: 

"An injury is of two kinds: (1) To the person, and (2) to property." 
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SectioQB 3477 and 3478 of said Code proyide: 

'The injary to property consists in depriving its owner of the benefit of it, 
which is done by taking, withholding, deteriorating or destroying It" 
''Every other injury is an injury to the person/' 

A woman sning for her own seduction should be entitled to the 
same mle in assessing her damages as is awarded to her parents 
under the law that permitted them to recover in such cases. It has 
been frequently held that the parent's right to damages extends not 
only to the loss of the services of his child, but also to the disgrace 
brou^t upon his family by the seduction of his daughter. Bigelow, 
Gas. Torts, p. 294. In the case of Barbour v. Stephenson (G. G.) 32 
Fed. 73, Judge Jackson, in charging a jury, said: 

"The plaintiff is entitled to recover as damages aU that yon choose to give 
him for his wounded feelings up to the sum claimed in his declaration, which is 
$20,000. A father, of course, feels a consolation in the virtue of his daughter. 
♦ ♦ ♦ You may give the plaintiff damages in your discretion up to the 
limit claimed in his declaration for the loss of that comfort and consolation 
which he had a right to feel in the purity and virtue of his child. You may 
take into consideration his loss of hope in the future of his daughter, and 
compensate him for the same. You may award him damages not only for his 
mental anguish in the disgrace of his daughter, but for his anxiety as to 
what is to become of her in the future. You may look to the loss to him and 
his family of social standing and position by reason of the daughter's dis- 
grace; you may consider his mortification, humiliation, and sense of dishonor.*' 

The injuries for which damages were awarded in the above cause, 
when applied to the person seduced, are certainly personal injuries. 
Wounded feelings, loss of hope in the future, mental anguish in the 
disgrace, loss of social standing and position, mortification, humilia- 
tion, and sense of dishonor are to be considered in weighing the dam- 
age to the father. Much more should they be weighed in considering 
the damage to the injured woman. These are all injuries that per- 
tain to the person. 

The next point to be considered is, did the bankrupt willfully and 
maliciously perpetrate the same? **Willful" meaiis "intentional" or 
^^deliberate." It may mean, when used in a statute, an intentional 
and deliberate doing of a wrongful act. How seduction can be other 
than a willful act it is difficult to comprehend. Certainly it is done 
intentionally. A malicious injury may not always include personal 
ill will or hostility to the person injured. The definition of the term 
''malice" given in Rap. & L. Law Diet, is as follows: 

*'Malice, in the legal acceptation of the word, is not confined to personal 
spite against individuals, but consists in a conscious violation of the law to the 
prejudice of another." 

In the note to Terwilliger v. Wands, 72 Am. Dec. 429, it is said of 
this term: 

"Malice means a want of legal excuse. This is the sense in which the 
term is most frequently employed, and it is probably the only sense in which 
it is properly employed. Substitute 'absence of legal excuse' for 'malice' in 
many opinions in the reports which are difficult to be understood, and they 
wiU become easily intelligible. ♦ ♦ ♦ Malice, in law, does not mean malice 
or ill will towards the individual affected by libel or slander. In the ordinary 
sense of the term, 'malice' in law, or absence of legal excuse, is an implication 
of Uw from the false and injurious nature of the charge, and differs from 



Digitized by 



Google 



922 105 FEDERAL REPORTER. 

actual malice and 111 will towards the indivldtial, frequently given in evidence 
to enhance the damages." 

King V. Root, 4 Wend. 113; Pennington v. Meeks, 46 Mo. 217; 
Jellison v. Goodwin, 43 Me. 287; Com. v. Goodwin, 122 Mass. 19-35; 
Bigelow, Gas. Torts, pp. 116, 202, 203. 

Seduction is a criminal offense under the statute law of Montana, 
eee section 458, Pen. Code. It therefore cannot be said that there 
can be any l^al excuse for such an injury. When a man with 
blandishments and promises that are never fulfilled seduces an un- 
married woman, knowing well the consequences to her of his acts, — 
that she will lose her standing in society,, that her future will be 
blighted, that she wiU be shunned by her own sex, and lose the re- 
spect of the opposite sex, — ^it ought to be held in law that his injury 
to her is malicious. 

The counsel for the bankrupt have cited quite a number of opinions 
to the effect that it is no ground for an objection to the final discharge 
of .a bankrupt that he has scheduled as his liability a judgment 
against him from which the decree of this court would not discharge 
him. That is not the issue presented to the court in this case. 
There are no objections to any application the bankrupt has made 
for a discharge; hence all the cases cited by the counsel for the bank- 
rupt are not in point. The grounds upon which a discharge may be 
opposed are specially named in the statute. There is one case that 
might be considered as to whether the injury received by plaintiff 
was a willful and malicious one, — ^In re Sullivan, 2 Am. Bankr. 
R. 30. In that case it was held that, as the action was maintained 
by the father for the seduction of his daughter, it could not be said 
that as to him the injury was willful and malicious; that the action 
Tvas founded upon the loss to the father of the services of his child. 
In that case, however, it is said: 

*'If the action and recovery bad been by the daughter, instead of the father, 
malice might be inferred from his [the bankrupt's] act." 

I reach the conclusion, then, that the judgment in this case is for 
a willful and malicious personal injury, and that it cannot be dis- 
charged under the bankruptcy act. The bankrupt, in his petition, 
therefore, has not presented any debt or claim from which this court 
can discharge him. 

In some of the cases cited by the bankrupt's counsel it was claimed 
that the discharge might operate on claims that were not scheduled. 
This may be true. And yet, upon a mere supposition that possibly 
there might be such claims, should a court be caUed upon to act and 
render its judgment? In regard to the federal courts it is generally 
said that their jurisdiction is not general, but special, and the groundls 
for exercising such jurisdiction must appear in the record. There 
should always be a subject-matter upon which any court can act. It 
ought not to be called upon to act upon a mere supposition that 
there might be somebody or something affected by its judgment. It 
also appears from the schedules of the bankrupt that he has but f75 
worth of wearing apparel. This is all his assets, and he claims this 
wearing apparel as exempt under the laws of Montana, and this un- 
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doubtedly is the case. The bankrupt has no property, then, that the 
court can take charge of. In section 4 of the bankruptcy act of 1898 
it is provided: 

"Any person who owes debts except a corporation, shall be entitled to the 
benefits of this act as a voluntary bankrupt" 

In Loveland, Bankr., it is stated: 

•The power conferred extends only to persons, corporations, partnerships, 
etc., who are subject to be adjudged bankrupts. These courts have no author- 
ity over persons other than those specified in the act to be subject to its pro- 
visions." 

Certainly a debt which the action of the court could not affect 
ought not to give jurisdiction. 
In Brown, Jur. § 10, p. 23, it is said: 

**Whenever the court lacks jurisdiction of the subject-matter. It may, on Its 
own motion, or when its attention is caned to the fact, refuse to proceed 
further, and dismiss the action." 

It is therefore adjudged that the adjudication of Edward R. Maples 
as a bankrupt be, and the same is, vacated and annulled, and his peti- 
tion to be adjudged a voluntary bankrupt is dismissed, and the refer- 
ence canceled. 



McKEY V. LEE et at 

(Circuit Court of Appeals, Seventh Circuit January 2, 1901.) 

No. 720. 

BAWKRrPTCT— Preferences— Deduction op New Credits. 

Bankr. Act 1898, § 60c, providing that *'if a creditor has been preferred, 
and afterwards in good faith gives the debtor further credit without se- 
curity of any kind for property which becomes a part of the debtor's 
estate, the amount of such new credit remaining unpaid at the time of 
the adjudication in bankruptcy may be set off against the amount which 
would otherwise be recoverable from him»" entitles such a creditor to a 
deduction of the amount -of the new credits from the preferences which* 
he Is required to surrender before proving his claim, and is not limited in 
its application to cases where the trustee sues to recover the preferences. 

Appeal from the District Court of the United States for the North- 
ern Division of the Northern District of Illinois. 

The facts are not disputed, having been agreed upon before the referee, 
and in the District Court, as follows: 

1. "That on the 17th day of January, A. D. 1900, said Patrick F. Ryan duly 
filed his voluntary petition in bankruptcy herein, and was on the same day 
duly adjudicated a bankrupt. That the first meeting of creditors was duly 
held, and said Edward B. McKey at said meeting of creditors was duly elected 
trustee for said bankrupt, and at once qualified, and has been acting as such 
trustee since the time of his election. 

2. "That said Patrick F. Ryan was on said 17th day of January, A. D. 
1900, and for four months next prior thereto had been insolvent, and that 
the fair cash value of his assets was and had been during the whole of said 
four months less than the amount of his liabUities by at least the sum of 
twenty thousand dollars, but that the said Lee, Tweedy & Co., claimants, 
were not aware of such insolvency, and had no reasonable cause to believe, 
ut) to the time of the filing of said petition in bankruptcy herein, that said 
Patrick F. Ryan was insolvent 
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3. "That on the 17tli day of September, A. D. 189&, said bankrupt was in* 
debted to said Lee, Tweedy & Oo. in the sum of $874.52. 

4. *Tliat said Lee, Tweedy & Co. received from said bankrupt, in the reg- 
ular course of business, without luiowledge of the insolvency of said Patrick 
F. Ryan, the following sums of money: 

"On the 3d day of October, A. D. 1809, the sum of $500; on the 18th day 
of October, A. D. 1809, the sum of $334.66, and on the 22nd day of December, 
A. D. 1899, the sum of $500, making a total of $1,834.56 so received; that 
said several sums were received by said Lee, Tweedy & Go. in part payment 
of and duly credited upon the account and claim of said Lee, Tweedy & Co. 
against said bankrupt 

5. '*That said Lee, Tweedy & Co. sold and delivered merchandise to said 
bankrupt within the four months next preceding the time of the filing of 
said petition in bankruptcy herein, as follows: 

On September 23, 1899 $ 93.84 

On September 23, 1899 1,050.10 

On September 23, 1899 112.50 

On September 25, 1899 184.00 

On September 28, 1899. 196.68 

On September 28, 1899 35.61 

On September 28, 1899 23.05 

On Octobers, 1899 63.82 

On Octobers, 1899 859.43 

On October21, 1899 231.25- 

On December 1, 1899 54.00 

On December 2, 1899 175.75 

On December 2, 1899 , 84.50 



Total amount of merchandise sold and delivered by said 
claimants within said period of four months $2,614.53 

6. "That on the 6th day of February, A. D. 1900, said Lee, Tweedy & Co. 
duly filed their claim against said estate for the sum of twenty-one hundred 
and eight dollars ($2,108). 

7. '*That on the 13th day of April, A. D. 1900, said trustee duly filed the 
following objections to .said claim of Lee, Tweedy & Co. 

" 'Now comes Edward B. McKey, trustee of said estate, and objects and 
excepts to the claim of Lee, Tweedy & Co., which claim was proved and filed 
herein on the 6th day of February, A. D. 1900, and was allowed on the 6th 
day of February, A. D. 1900, for the sum of $2,108, and for cause of safd 
objection and exception shows that said Lee, Tweedy & Co. have received a 
preference, that is to say, the said Patrick F. Ryan, while insolvent, paid to 
said Lee, Tweedy & Co. the amount of $1,334.56, within the four months 
next preceding the time of the filing of the petition In bankruptcy herein. 

" 'Wherefore the said Edward B. McKey, trustee, prays that the said claim 
be reconsidered, and that an order be entered herein disallowing the said 
claim, unless said claimant shall surrender said preference.' ** 

Upon this statement of facts the referee ordered that the objections of 
the trustee be overruled, and allowed the daim of Lee, Tweedy & Co. for 
the sum of two thousand one hundred and eight dollars. 

Upon the hearing in the District Court this order was reversed, and in its 
stead it was ordered that the said claim of Lee, Tweedy & Oo. for the sum 
of two thousand, one hundred iind eight dollars be disallowed, unless said 
Lee, Tweedy & Co. should, within ninety days, surrender to the trustee the 
sum of five hundred dollars; and that upon such surrender the claim of Lee, 
Tweedy & Co. should be allowed for the sum of two thousand, six hundred 
and eight dollars. It was further ordered that the objections of the trustee 
to the allowance of said claim, unless and until the said Lee, Tweedy & Co. 
surrender the sum of one thousand, three hundred and thirty-four dollars 
and fiftjKsix cents, be overruled. 

From this ruling of the District Court the appeal was prosecuted* 

S. A. LeYinson, for. appellant. 

(Carles F. Harding and T. 0. Bunch, for appellees. 
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Before WOODS and GBOSSCUP, CSrcuit Judgee, and BTJNN, Dis- 
trict Jndge. 

After the foregoing statement of the case, GBOSSCUP, Circuit 
STudge, delivered the opinion of the coart, as follows: 
Paragraph (g), section 57, of the Bankruptcy Act, provides: 

"The daima of creditors who have received preferenceB ahaU not be aUowed 
unless such creditors shaU surrender their preferences." 

Paragraph (a), section 60, provides: 

"A person shaU be deemed to have given a preference If, being Insolvent, 
he hcs procured or suffered a judgment to be entered against himself In favor 
of any person, or made a transfer of any of his property, and the effect of 
the enforcement of such Judgment or transfer will be to enable any one of 
his creditors to obtain a greater percentage of his debt than any other of 
such creditors of the same class.*' 

Paragraph (b), section 60, provides: 

"If a bankrupt shaU have given a preference within four months before 
the filing of a petition, or after the filing of the petition and before the ad- 
judication, and the person receiving it, or to be benefited thereby, or his 
agent acting therein, shall have had reasonable cause to believe that it was 
intended thereby to give a preference^ it shaU be voidable by the trustee, and 
he may recover the property or its value from such person." 

Paragraph (c), section 60, provides: 

"If a creditor has been preferred, and afterwards in good faith gives the 
debtor further credit without security of any kind for property which be- 
comes a part of the debtor's estate, the amount of such new credit remain- 
ing unpaid at the time of the adjudication in bankruptcy may be set oft 
against the amount which would otherwise be recoverable from him." 

Appellant insists that the payments made to Lee, Tweedy & Co. — 
one thousand, three hundred and thirty-four dollars and fifty-six 
cents — ^the 17th of September, 1899, (that being the beginning df the 
four months' period previous to the bankruptcy) were a preference, 
within the meaning of section 60, and that under paragraph (g), 
section 57, there must be a return of these payments, before the claim 
can be allowed. 

The District Court hdd that the sale of goods to the bankrupt, 
after the payments, amounted, within the meaning of paragraph (c), 
section 60, to a further credit, in good faith, without security, of 
property going into the bankrupt's estate; and set off the value of 
such property against the payments, requiring, as a condition to the 
allowance of the claim, a return only of the surplus payment. 

Counsel for appellant contend that paragraph (c), section 60, is 
not applicable to the facts stated; that it is intended to affect cases 
only where the trustee seeks to recover, by suit, preferential payments 
made to a person having had reasonable cause to believe that a 
preference was intended as provided for in paragraph (b), section 60; 
that the employment of the word "recoverable" shows that such a 
Innitation of the right of set off was intended. 

We cannot concur in this interpretation. Confessedly, it would 
limit the right of set off to those only, who, having received the prefer- 
ence knowingly, chose to stand out against its return to the trustee. 
The creditor willing to make return^ without the delay and expense of 
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a suit by the trustee, even though the preferential payments had been 
innocently received, could exercise tiiis impulse toward obedience 
with the law, only under penalty of losing what otherwise his re- 
calcitrancy would have secured Wm. We ought not to lean toward 
an interpretation that would thus put the consenting creditor at a 
disadvantage, and afford a premium to the designing creditor. 

There is nothing in the employment of the word "recoverable" that 
forces such an interpretation. The primary definition of the word 
is to "regain," to "get back again." Cent. Diet. A thing is "recover- 
able" when it is susceptible of being "regained," "gotten back." 
The law provides, alternatively, for the regaining of the preferential 
payments by the trustee, first by visiting the creditor with the danger 
of a penalty — the disallowance of any portion of his claim; and, 
secondly, in case of the knowing creditor, the right upon the part of 
the trustee to bring a suit. In either case the payments are gotten 
back, — ^there is a recovery, — and in both, — ^whether under stress of 
the penalty or by virtue of a suit, — it is the law that makes them re- 
coverable. 

Such interpretation compasses the reasonable purpose of the pro- 
vision. It leaves the estate unimpaired; for the property of the 
creditor coming into the debtor's estate is presumably the equiva- 
lent of the money value at which it was purchased. It, in substance, 
simply cancels the effect of the preference, to the extent, only, that 
such preference no longer harms the interests of the other creditors. 

The order will be affirmed. 



CITIZENS* BANK OP SALEM v. W. C. DB PAUW CO. 

• (Circuit Court of Appeals, Seventh Circuit January 21, 1901.) 

No. 707. 

Bankruptcy— Acts op Bankruptcy— Concealment op Assets by Corforatton. 
A petition in banljruptcy was filed against a corporation by a creditor 
alleging that the president of the corporation had secretly purchased, 
through a third party, judgments against it aggregating $250,000 for the 
sum of $80,000, and had caused the property of the corporation, worth 
$200,000, to be sold thereunder, and bid in by the holder, and that the 
property was resold at a profit of $100,000; all of which facts were known 
to the corporation, but were not known by Its creditors until shortly 
before the filing of the petition. The position of the petitioner was that, 
owing to the fiduciary relations between the president and the corpora- 
tion, the profit realized on the resale of the property in equity belonged 
to the corporation, and was assets for the payment of its debts, which 
It had continuously concealed, constituting an act of bankruptcy under 
Bankr. Act 1808, § 3a, subd. 1. Held that, conceding the transaction to 
have been fraudulent, and an act of bankruptcy on the part of the cor- 
poration, it was not on the ground of "concealment" of assets, but the 
fraud consisted In the "transfer" of its tangible property for an inade- 
quate consideration, with intent to defraud its creditors, within the 
meaning of the same provision; and that, such transfer having been 
made more than four months before the filing of the petition, a demur- 
rer thereto was properly sustained. 

Appeal from the District CJourt of the United States for the Dia- 
trict of Indiana. 
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In Bankruptcy. In the matter of the petition of the Citizens' Bank 
of Salem for an adjudication in bankruptcy against the W. C. De 
Pauw Company. On appeal from an order sustaining a demurrer to 
the petition. 

The action below was In bankruptcy, and was upon the petition of the 
Glflzens' bank of Salem, a corporation organized under the laws of the 
State of Indiana, to declare the W. C. DePauw Company, also a corporation 
under the laws of Indiana, an Involuntary bankrupt 

The petition, with its amendments, sets forth substantially the following 
facts: That the De Pauw corporation became Insolvent at the beginning of the 
year 1895. and has so continued ever since; that, on the 17th of January, 1895, 
at the suit of Newland T. DePauw, a member of the board of directors, and 
president of the corporation, a receiver was appointed, who took charge of, 
and operated the plant, until May 16th, 1898; that the receiver employed New- 
land T. DePauw as general manager for the receivership, and that, by virtue 
of this relationship, DePauw obtained full Information respecting the assets 
-and liabilities of the corporation. 

It is further averred that, November 27th, 1897, DePauw entered into a 
secret contract with the Union Trust Company of Indianapolis reciting that 
judgments aggregating one hundred and seventy-one thousand dollars had been 
obtained against the corporation as principal and DePauw as surety, and 
other judgments aggregating one hundred thousand dollars had been obtained 
against the DePauw corporation alone. The agreement assigns to the said 
Trust Company a large amount of the individual property of DePauw. and 
provides that in consideration of the property thus transferred the Union 
Trust Company should purchase the aforesaid judgments at about one third 
of their face value; that upon such purchase the Union Trust Company should 
acquire through such judgments the assets of the corporation to be held in 
trust for DePauw and his sister; that the title thereto should be taken 
in the name of the Union Trust Company; and that when the Trust Company 
had been reimbursed for all the sums advanced, with interest, such property 
and assets should be transferred to said DePauw and his said sister. 

It is further averred that this agreement was in substance carried out; that 
two hundred and fifty thousand dollars of the outstanding judgments were 
purchased for about eighty thousand dollars; that the transaction was kept 
a secret, it being given out that such judgments had been purchased by the 
Union Trust Company In Its own right, and were enforceable at their full 
face value; that a sale of the assets of the corporation under these judgments, 
and the mortgage securing them, was brought about by the receiver, at which 
sale the property was bought In by the Trust Company in Its own name; 
that thereafter the plant was operated in the name of the Trust Company un- 
til 1899, when it was sold at the request of DePauw to the American Window 
Glass Company; that over one hundred thousand dollars profit was realized 
upon this transaction; but that the transactions, except ihe judicial sale, and 
the sale to the Window Glass Company, were kept a secret from the creditors 
of the corporation until March 1st, 1900. The petition alleges that the 
actual valuation of the property of the corporation was two hundred thousand 
dollars and that the corporation is indebted to the petitioner in sums aggre- 
gating something over twelve thousand dollars. 

The petition concludes as follows: "Your petitioner fmrther says that said 
W. O. DePauw Company well knew all the matters and things hereinbefore 
set forth whilst the same were occurring, and has known and now weU 
knows that the money and property aforesaid of the estimated value afore- 
said of $100,000 are assets belonging to It which should be appUed to the satis- 
faction of your petitioner's said daim, but said W. O. DePauw Company, not- 
withstanding the premises, and with intent to hinder, delay and defraud 
your petitioner, has continuously permitted and suffered said assets to be 
concealed, and has wholly failed to assert any claim thereto, or to take any 
steps whatever looking to the application of said assets to the satisfaction of 
your petitioner's said claims, and still permits and suffers such assets to be 
so concealed." 
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To this petition a demurrer was filed, and by the court below sustained; 
and from the order sustaining the demurrer the appeal is taken. 

The petitioner's contentl(His are set forth in the brief of Its counsel as 
follows: ''1. By virtue of the fiduciary relationship existing between Newland 
T. DePauw and his Company, the W.. G. DePauw Company, the former was 
disqualified from entering Into a contract of the character of that of Novem- 
ber 27, 1897. 

"2. All profits (over $100,000.00) realized by Newland T. DePauw by virtue 
of the contract of November 27, 1887, belong In equity to the W. O. De Pauw 
Company, and, as such, constitute assets of the W. C. DePauw Company, 
which should be applied to the payment pf Its debts, Including those of the 
petitioner. 

"3. The W. C. DePauw Company had knowledge of the contract of Novem- 
ber 27, 1897, and of the profits which had been realized under such contract, 
and all its rights by virtue of such contract; having knowledge of the exist- 
ence of the available assets of the value of $100,000.00, which assets were 
unknown to Its creditors, the W. C. DePauw Company failed to disclose the 
existence of such assets or take any steps to apply such assets to the payment- 
of Its debts. 

"4. By so acting and refusing to act, when undei; the drcmnstances It could 
have acted, the W. C. DePauw Company permitted its property and assets 
to be concealed within the meaning of Section 3 of the Bankrupt Act 

"5. Such concealment is a continuous act, and permitting such concealment 
is, therefore, a continuous act of bankruptcy, so long as the property conr 
tlnues to be concealed and permission continues to be given to conceal the 
same.** 

Morris M. Townley, for appellant. 
Ferdinand Winter, for appellee. 

Before WOODS and GEOSSOUP, Circuit Judges, and BUNN, Dis- 
trict Judge. 

After the foregoing statement of the case, QROSBOUP, Circuit 
Judge, delivered the opinion of the court, as follows: 

The provisions of the bankrupt act governing this case are as fol- 
lows: 

Section 8, (a), "^Acts of bankruptcy by a person shaU consist of his hav- 
ing (1) conveyed, transferred^ concealed, or removed, or permitted to be con- 
cealed or removed, any part of his property with intent to hinder, delay, or 
defraud his creditors, or any of them," and (b) '*A petition may be filed against 
a person who is insolvent and who has committed an act of bankruptcy 
within four months after the commission of such act Such time shaU not 
expire until four months after (1) the date of the recording or registering of 
the transfer or assignment when the act consists in having made a transfer 
of any of his property with Intent to hinder, delay, or defraud his creditors 
or for the purpose of giving a preference as hereinbefore provided, or a gen- 
eral assignment for the benefit of his creditors. If by law such recording or 
registering is required or permitted, or, if it is not, from the date when the 
beneficiary takes notorious, exclusive, or continuous possession of the prop- 
erty unless the petitioning creditors have received actual notice of such trans- 
fer or assignment," and (c) '*It shaU be a complete defense to any proceed- 
ings in bankruptcy instituted under the first subdivision of this section to 
allege and prove that the party proceeded against was not insolvent as de- 
fined In this Act at the time of the filing the petition against him, and if 
solvency at such date Is proved by the alleged bankrupt the proceedings shall 
be dismissed, and under said subdivision one the burden of proving solvency 
shall be on the alleged bankrupt," and Section 1, (15) *'A person shall be 
deemed insolvent within the provisions of this Act whenever the aggregate 
of his property, exclusive of any property which he may have conveyed, 
transferred, concealed, or removed, or permitted to be concealed or removed. 
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witb Intent to defraud, hinder, or delay his creditors, shall not, at a fair 
Taluatlon, be sufficient In amount to pay his debts." 

The case presented upon the petition, at meaty is that of an officer 
of a corporation buying up at a discount, under the guise of another 
person, outstanding judgments against the corporation, under which 
its property, under the same guise, is subsequently purchased at 
judicial sale. The insistence is that the property thus transferred 
from the corporation to tiie offending officer remains, in equity, the 
property of the corporation, subject only to a lien In favor of the 
purchaser (to be asserted, of course, in apt time,) for the actual 
amount paid out by him; and that the failure of the corporation to 
assert its right, or make known to the creditors the nature of the 
transaction under which the transfer was made, constituted in law 
a concealment of its property with intent to hinder and defraud 
creditors. 

It is clear that if the property transferred under the judicial sale 
is to be excluded from consideration in balancing the assets and 
liabilities incident to the question of golyency, the corporation was, 
after such transfer, insolvent; for after the judicial sale nothing 
was left to balance against the petitioner's claim. The position of 
the appellant is that this property, as an available asset, was, in 
effect, concealed^ that the concealment was the debtor's act, in- 
tended to diminish, by so much, the property open to seizure by 
creditors; and that, having thus hindered, delayed, and attempted 
to defraud his creditors, he can not, when the fraud is disclosed, 
plead that a restoration of the property to the estate would make it 
solvent, and thus preclude an application of the bankruptcy law at 
all. The contention, in short, is that the bankrupt, having committed 
a fraud that makes him amenable to the law, can not ward off the 
hand of the law by showing that the extent of the fraud was such that, 
but for it, the estate would be solvent. The bankrupt law is, in this, 
as in its other provisions, intended to protect creditors; and was 
perhaps intended to lend a hand to those who, by its enforcement, 
will receive one hundred cents, as well as those who will receive 
but ninety-five, in cases where, but for the enforcement of the law, 
there would be received less than full payment. This brings us, 
then, to the real question in this case: If the corporation is guilty 
of any act of bankruptcy, within what definition does the transaction 
fall. 

It is insisted by counsel for appellant that the transaction consti- 
tutes, within the meaning of the bankruptcy law, a concealment 
of the corporation's property with intent to hinder, etc. Counsel 
for appellee, on. the contrary, contends that the transaction, if an act 
of bankruptcy at all, falls within the words, "convey," or "transfer," 
as used in Section 3. The significance of the difference is that, if 
the latter construction prevails the petition was demurrable, for it 
shows that more than four months had elapsed after the conveyance 
or transfer, and before the filing of the petition; while, if the former 
is maintained, and the concealment is deemed continuous until dis- 
covered March 1st, 1900, there remains no question, based upon the 
four months intervening. 
105 F.-«9 
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It may, perhaps, with correctness, be said that the separation of 
some tangible thing, money, or chose in action, from the body of 
an insolvent debtor's estate, and its secretion from those who have 
a right to seize npon it for the payment of their debts, is, within the 
law, a concealment, and continues such as long as the secretion 
remains. In such a case, the property open to creditors is decreased 
by just the amount thus secreted. It is, to all intents and purposes, 
so far as the creditors are concerned, as if the property thus secreted 
had not been in existence. There is nothing to put the creditors 
upon notice; nothing that they may keep within their vision — a 
tangible subject of inquiry, either as to its value or its ownership. It 
is, in effect, a concealed withdrawal from possibility of seizure of 
just so much of the debtor's estate. 

But such is not the case under review. This case is as if the cor- 
poration had transferred to the Trust CJompany property worth two 
hundred thousand dollars, at a nominal consideration of two hundred 
and fifty thousand dollars, but upon the real consideration of eighty 
thousand dollars. The quantum of property is not kept under 
cover. There has been no withdrawal. The res is not concealed. 
It remains open and visible. The creditor may keep it in sight, and 
may take any available means of seizing it. It is only the actual con* 
sideration paid that is concealed. Fraudulent "transfers" are al- 
ways accompanied by a concealment of some such character. It is 
what, in most cases, makes the "transfer" fraudulent. But it does 
not transpose the transaction from its proper place as a fraudulent 
"transfer" or "conveyance," to some other place in the classification 
of the law. 

We regard the transaction as more nearly falling within the defi- 
nition of "transfer" than that of "concealment," as' these terms are 
used in the Bankrupt Act. The judicial sale was open; was known 
to the petitioner; and the thing transferred was clearly defined. The 
petitioner had the same opportunity of inquiry that other creditors 
have in cases where debtors attempt to fraudulently convey and 
transfer their property. To the extent that the Bankrupt Act covers 
such an offence, we are willing to go, but we have no warrant, we 
think, to stretch its provisions, in order to meet what may seem like 
a hard case. 

There is no error in the order of the court below. 



UNITED STATES V. LEGO. 

(Circuit Court of Appeals, Second Circuit. January 8, 1001.) 

No. 56. 

J. Customs Duties— Entry of Goods— Time. 

Rev. St. § 2785, providing that the owner of merchandise on board i| 
vessel shall, within 15 days after report of the master to the collector of 
the district, make entry thereof in writing to the coUector, does not pre- 
vent entry of the goods before entry of the vessel. 
2l Same— Effect of Offer to Enter. 

An importer being entitled to make the entry of the merchandise re- 
quired of him by Rev. St. § 2785, when he presented himself to the col- 



Digitized by 



Google 



UNITED STATES V. LEGO. 931 

lector, wltb his papers and moneys for duties, and offered to mabe entry 
aod pay the duties, entry will be considered to have been at that time, 
though the collector refused to receive or file the papers for the purpose 
of determining whether they are goods "previously imported" and "for 
which entry has been made'* at the time Tariff Act 1897 went into effect, 
so as to be subject to the duties imposed, not by It, but by Tariff Act 1894. 

IL Same— Nature of Entry, 

The written entry required of an importer by Rev. St. § 2785, and not 
the series of acts necessary to the entering of the goods, is the "entry" 
referred to in Tariff Act 1897, § 33, providing that, after the act goes into 
effect, goods previously imported, for which no entry has been made, shall 
be subject to the duties imposed by It 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

This cause comes here upon appeal froq^a deqision of the circuit 
court, Southern district of New York, reversing a decision of the 
board of general appraisers which affirmed a decision of the collector 
of the port of New York touching the rate of duty to be paid by 
certain imported merchandise. 

Henry C. Piatt, for the United States. 
Everit Brown, for appellee. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges. 

LACOMBE, Circuit Judge. The only question presented is wheth- 
er the importation is subject to the dut^ imposed by the tariff act of 
1894, or to that imposed by the tariff act of 1897. The latter act 
provided that (except where otherwise specified) the new rates of 
dut^ should be levied, collected, and paid "on and after the passage 
of this act." Its final section (34), providing for the repeal of in- 
consistent legislation, contained the usual provision that the same 
shall not affect any act done or any right accruing or accrued. The 
thirty- third section reads as follows, being in the form usual in such 
acts: 

"Sec. 33. That on and after the day when this act shaU go into effect all 
goods, wares, and merchandise previously imported, for which no entry has 
been made, and all goods, wares, and merchandise previously entered without 
payment of duty and under bond for warehousing, transportation, or any 
other purpose, for which no permit of delivery to the importer or his agent 
has been issued, shall be subjected to the duties imposed by this act and 
to no other duty, npon the entry or the withdrawal thereof." etc. 

Manifestly that part of the section beginning, "and all goods/' etc., 
"previously entered," deals only with goods entered for warehouse, 
and need not further be considered, since the importation at bar was 
entered for consumption. The facts, about which there is no dis- 
pute, are as follows: It is conceded that by the president's signa- 
ture the new tariff act did not take effect until 4:06 p. m. on Sat- 
urday, July 24, 1897. The ofiScial and actual business hours of the 
custom house ended at 4 p. m. of that day. The goods in question 
were on the steamship La Touraine. She arrived in the port of New 
York prior to 11:50 a. m. July 24th, and, in accordance with the 
usual practice, her arrival was at that hour posted in the custom 
house. Thus advised of the arrival of his goods, the importer, before 
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4 p. m. on that day, presented himself at the proper place, with all 
the necessary papers, and with the money to pay the duties, and 
offered to make a consumption entry for the merchandise and pay du- 
ties. The entry was refused by the collector on the ground that the 
vessel had not made entry in accordance with the law and regula- 
tions. On the following Monday the merchandise was entered for 
consumption, and duties were assessed thereon under the new act. 

Section 2774, Bev. St. U. S., provides that within 24 hours after 
the arrival of any vessel from a foreign port the master shall repair 
to the office of the chief officer of customs and make report of the 
arrival, and shall thereupon or thereafter file a manifest, etc. This 
court has held that section 33, above quoted, does not, by the use of 
the word "entry," refer to this "entry of the vessel.'' In re Gardi- 
ner, 4 C. C. A. 155^ 53 B*. 1013. Section 2785, Bev. St. U. S., reads 
as follows: 

"The owner or consignee of any merchandise on board of any vessel, or, 
in case of his absence or sickness, his known agent or factor in his name, 
shall, within fifteen days after the report of the master to the collector of the 
district for which such merchandise shaU be destined, make entry thereof in 
writing with the collector, and shall in such entry specify the name of the 
vessel and of her master, in which, and the port or place from which such 
merchandise was imported, the particular marks, numbers, denominations, and 
prime cost, including charges of each particular package or parcel whereof 
the entry shall consist, or, if in bulk, the quantity, quality and prime cost, in- 
cluding charges thereof, particularly specifying the species of money in 
which the invoices thereof are made out. Such entry shall be subscribed by 
the person making it, if the owner or consignee, In his own name, or, if an- 
other person, in his name as agent or factor, for the owner or consignee. The 
person making such entry shall also produce to the collector and naval officer, 
if any, the original invoices of the merchandise, or other docaments received 
in lieu thereof, or concerning the same, in the same state in which they were 
received, with the bills of lading for the same; which invoices shall be signed 
by the persons in the offices of the collector and naval officer who have com- 
pared and examined them." 

The goods were imported and became subject to duty when La 
Touraine arrived within the limits of the port. Arnold v. U. 8., 9 
Cranch, 119, 3 L. Ed. 671. Prom that time the importer was debtor 
to the United States for the duties upon them. What, then, was the 
result of his effort to have them entered and to pay his debt? The 
board of general appraisers reached the conclusion that in view of 
the provision of section 2785 that the owner or consignee shall, with- 
in 15 days after the report of the master, make entry, etc., the vessel 
must first be entered according to law; and, secondly, after such 
entry of the vessel according to law, then, and then only, can the im- 
porter make entry of his merchandise. Or, in other words, ''entry of 
the vessel at the custom house is a condition precedent to all cus- 
toms proceedings by consignees of her cargo.'' The treasury depart- 
ment seems to have construed this clause of section 2785 sometimes 
in one way, sometimes in another. Synopsis 12,089, Nov. 28, 1891; 
Synopsis 12,419, Feb. 29, 1892. But in view of the decision of the 
supreme court in Davies v. Miller, 130 U. S. 284, 9 Sup. Ct. 560, 32 
L. Ed. 932, there seems to be no doubt that the true construction 
imports the fixation of a date after which the importer may not make 
his entry, but not the fixation of the date before whidi he may not do 
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00, In that case the statute provided that the importer should give 
notice of dissatisfaction '^within ten days after the ascertainment and 
liquidation of the duties." The court held that this must be con- 
strued "to fix only the terminus ad quem, the limit beyond which 
the notice shall not be given, and not to fix the final ascertainment 
and liquidation of tiie duties as the terminus a quo, or the first 
point of time at which the notice may be given." The only point 
in the case is whether the act of the importer in presenting himself 
with his papers and money for duties, and offering to make his 
entry and to pay his debt to the government, which arose by the. 
mere fact of importation, put his goods in the category of those 
''previously imported" "for which entry has been made." If the 
importer was, under the statutes, entitled to make the entry re- 
quired from him by section 2785 when he so presented himself, and 
to pay his debt for duties, — and the opinion last cited seems clearly 
to indicate that he was, — the collector could not deprive him of his 
right to do all section 2785 required of him by any arbitrary re- 
fusal to receive or file his papers. Campbell v. U. S., 107 D. S. 
407, 2 Sup. Ct. 759, 27 L. Ed. 592. Having himself done all that 
the law required of him, all rights secured by such compliance with 
statutory requirements are saved by the clause of section 34 referred 
to at the outset of this opinion. The caae may be treated, then, 
as if the collector had received the documents presented by tke im- 
porter prior to 4 p. m. on July 24th. 

The only remaining question is whether this written entry by the 
importer under section 2785 is the "entry" referred to in section 33 of 
the act of 1897. "The term 'entry,* in the acts of congress, is used 
in two senses. In many of the acts it refers to the bill of entry, — 
the paper or declaration which the merchant or importer in the first 
instance hands to the entry clerk. In other statutes it is used to 
denote, not a document, but a transaction, — ^a series of acts which 
are necessary to the end to be accomplished, viz. the entering of 
the goods." Hoffman, J., in U. S. v. Cargo of Sugar, 3 Sawy. 46, 
Fed. Cas. No. 14,722. That case was a prosecution under a statute 
providing a penalty "if any owner or consignee of goods shall know- 
ingly make or attempt to make an entry thereof by means of any 
false invoice or false certificate * * * or of any other false 
or fraudulent practice or appliance whatsoever." Manifestly, the 
word "entry," in such statute, referred to the entire transaction of 
passing the goods through the custom house. To the same effect 
is U. S. V. Baker, 5 Ben. 251, Fed. Cas. No. 14,500. But the word 
is most frequently used in the statutes (e. g. Bev. St. U. S. §§ 2786- 
2788, 2790, 2794, 2799, 2800, 2802, 2869, 2900), as it is in the prac- 
tice of the custom house and in common speech, as referring to the 
particular documents which the statutes in pari materia require, 
and which they designate as "entries." We see no reason, and are 
referred to no authority, for holding that the word is used in this 
section (33) with any other meaning than its usual one. Indeed, 
the form of phrase used, "goods ♦ ♦ ♦ for which no entry has 
been made," seems to import a reference to the entry which the 
importer is required to msike. Similar phraseology, using the prep- 
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osition "for," will be found in section 2802, manifestly referring 
to the importer's written entry. The decision of the circuit court 
is affirmed 



UNITED STATES r. PINNBT, CASSB & LACKEY CO. 

(Circuit Court of Appeals, Second Circuit December 6, 1900.) 

No. 22. 

Customs Duttes—Classtfication— Cotton Cloth. Filled. 

The term "filled," as used in paragraph 311 of the tariff act of 1897, 
fixing the duty on '^cotton cloth, filled or coated,*' which Is a manufac- 
turing, rather than a commercial, term, is not confined in its meaning to 
such goods as have been weighted with a foreign substance — usually an 
Inorganic material — to give them a factitious solidity, in which sense it 
was formerly used in England, but the filling may be starch alone. But, 
whatever substance is used, to constitute "cotton cloth, filled," within the 
meaning of that section, such quantity must be used as to substantially 
close the Interstices in the cloth, and make a plain surface, and the samples 
of imported "Scotch Hollands," or "King*s Hollands," used for window 
shades, stiffened with 20 per cent, in weight of starch, but which does 
not substantially close the interstices, are not dutiable under such para- 
graph, but under paragraphs 304-309, being the countable cotton clauses. 

Appeal from the Circuit Court of the United States for the South- 
em District of New York. 

D. Frank Lloyd, Asst. U. S. Dist. Atty. 
W. Wickham Smith, for appellee. 

Before LACOMBE and SHIPJMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. This is an appeal from the decision of 
the circuit court of the United States for the Southern district of 
New York, which reversed the decision of the board of United States 
general appraisers, which had sustained the action of the collector. 
99 Fed. 720. The goods in controversy are known as "Scotch Hol- 
lands," or "John King & Son's Hollands," which are made and used 
for window shades in houses, and are manufactured or prepared from 
cotton cloth which had been woven in the ordinary way. Prior to 
the tariff act of 1897, this class of goods had been classified for tariff 
purposes as cotton cloth, bleached or colored, under the clauses of 
the tariff acts known as "countable clauses," and which, in the act of 
1897, are contained in paragraphs 304 to 309, and which provide a 
rate of duty according to the number of threads to the square inch 
and the weight and value per square yard. Paragraph 311 of the 
act of 1897 contained a new provision, which was "cotton cloth, filled 
or coated, three cents per square yard and twenty per centum ad 
valorem." Against the protest of the importers, the collector classi- 
fied the goods in question under this paragraph as filled cotton cloth, 
and his decision was sustained by the majority of the board of gen- 
eral appraisers. The point in controversy is whether the importa- 
tions in question, which are the product of John King & Son's well- 
known factory in Scotland, seven-eigtths of their goods coming to 
the United States, are filled cotton or merely starched cotton. It is 
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to be premised that the term "filled" is not, strictly speaking^ a com- 
mercial term; that is to say, no goods are ever bought or sold or in- 
quired about as filled goods. The term is a technical one, used by 
the manufacturers, and relates to the process of manufacture, and 
therefore is also employed, to a certain extent, by the commission 
merchant, or by the importer, who is naturally familiar with the 
method of manufacture by which the goods which he sells are pre- 
sented to the public. To a limited extent it is a term used in com- 
merce, but its meaning depends upon its signification among the 
manufacturers to whose business it relates. Formerly, in England, 
the term "filled cotton goods" was synonymous with "weighted 
goods," and meant that the interstices of the fabric were loaded or 
weighted with foreign substances, among which inorganic substan- 
ces, like china clay, chalk, or Glauber's salts were used; and that, 
although starch was used, some other material, like clay, or per- 
haps glue or glucose, must be used also. This weighting was for the 
purpose of giving to the goods "a factitious solidity," and thus of 
deceiving the inconsiderate purchaser. The following extracts from 
Depierre on "The Finishing of Cotton Goods" illustrate the method 
and the substances which were used in this class of filling: 

"Afterwards come the fiUed or weighted finishings, where considerable 
quantities of earthy matters are Incorporated, either on one side or both 
sides of the fabric, by means of the bacli-starching machine, or the ordinary 
and friction starch mangles." 

"The principal qualities that a body destined to give weight in finishing 
must possess are a fine white colour, in a tenuous powder, of a moderate price, 
Insoluble In water, and in the ordinary agents used in finishing it must not 
be influenced by the emanations generally found in air, nor must it be poison- 
ous. The bodies possessing these qualities are china clay, whiting, or chalk, 
gypsum, talc, steatite, and kaolin. These substances are those most generally 
employed." 

The interstices of cotton cloth are also necessarily filled in order 
to finish or prepare the goods for the purposes for which they are 
designed, and, when thus filled, the completed goods contain no ele- 
ment of deception. 

The protesting importer insists that filling cotton goods, what- 
ever may be the object of the process, necessarily consists in the use, 
with or without starch, of some one of the inorganic materials which 
have been or can be named, or of glue; that filling, in the proper 
sense of the term, by the use of starch alone, is either impracticable, 
or is not within the meaning of the term; and that the use of starch 
alone is simply for the purpose of starching or stiffening the fiber of 
the goods. The importer's definition of filling is satisfied if the 
goods contain in addition to starch an appreciable quantity of inor- 
ganic material. It is a conceded fact in this case that, so far as an 
introduction of foreign substances, other than coloring matter, into 
the interstices of the cloth is concerned, starch only was used, which 
constituted about 20 per cent, of the weight of the completed fabric. 
The ordinary process used in the manufacture of window shades, 
called "beetling," was also used, which consists "in pounding the 
cloth in order to give a moire or polished finish thereto, and the ef- 
fect of which is to flatten the threads, or to bring them closer to- 



Digitized by 



Google 



936 105 FEDERAL REPORTER. 

gether." The theory of the government is that at the date of the act 
of 1897, and for many years prior thereto, in this country, the inter- 
stices of cotton goods which were finished for a great variety of pur- 
poses, of which window shades, vellums, book cloths, trunk linings^ 
shoe linings, and cheap shirtings are examples, were filled with 
starch only, and that filling the interstices by starch alone for many 
of the various purposes for which cotton goods are manufactured 
was and had been a well-understood process of manufacture, and 
that the interstices of the goods in question were filled. The testi- 
mony upon the questions of fact between the parties comes from an 
exceptipnally intelligent and experienced class of witnesses, who are 
about equally divided numerically. Upon the point maintained by 
the protesting importers, — ^that filling the interstices of cotton cloth 
with starch alone cannot be done, and was not commonly practiced 
in this country in and before 1897, the importers must fail, because 
it is a fact that in this country cotton goods in the process of man- 
ufacture into window shades have been for many years, by well- 
known and extensive manufacturers, filkd with starch alone. The 
process was for the purpose of making a plain surface, and thereby 
an acceptable window shade. In like manner the interstices of cot- 
ton cloth for bookbinders' purposes and for tracing cloths are closed 
with starch alone, so as to put the cloth into proper condition. An 
alleged difficulty with the case of the government consists in the fact 
that the boundary line between starching and filling cannot be clear- 
ly defined. Starching consists in the use of a solution, and in many 
cases a weak solution, of starch, which is incorporated into the 
fiber of the threads to give stiffness or body to the cloth; while 
filling is the substantial closing of the interstices, and thus the crea- 
tion of a permanent plain surface. This is done by running the 
cloth, which has been placed in a shallow box filled with the proper 
solution of starch, through a series of rolls, whereby the starch op 
filling matter is squeezed mto the mesh or pores of the cloth. The 
practical difficulty in defining the line of demarkation between the 
two processes arises from the business system of finishing cotton 
goods. The manufacturer of the cotton cloth sends his brown cloth 
to a bleaching, dyeing, and finishing company with directions to 
finish in a certain way, — ^perhaps in accordance with a sample, — or to 
fill and finish for a certain purpose* The term "filling" has thus 
come to be an elastic term, and in business directions is often used 
loosely, and instructs the finisher to fill the particular goods so far 
as needful for the particular purpose for which they are to be used, 
or to fill in accordance with the style of cloth which is to be filled. 
Thus, a window shade demands a more complete and uniform plain 
surface, with pin holes substantially closed, than do linings for 
trunks or satchels. Nevertheless, the term means, when used with 
precision, the substantial closing of the interstices of cloth, which 
is the intended result; and this meaning of the term and intent of 
the process is recognized by some of the manufacturers of large ex- 
perience who are witnesses for the United States. As thus defined, 
there is no real difficulty in ascertaining, either for purposes of the 
tariff or for any other purpose, when a window shade is filled. That 
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inspection or examination by nnaided eyesight, to which persons of 
ordinary powers of observation are accustomed, will enable either 
the purchaser or the appraiser to know whether or not the interstices 
of a piece of cotton cloth have been substantially closed; and, so far 
as window shades are concerned, the opportunities for the compar- 
ison of a piece of imported goods with samples in which the aper- 
tures have been actually closed are very abundant. An inspection 
of the samples of the imported goods which are in evidence plainly 
shows that they have not been filled. Filling has been partially ef- 
fected, but they have not been filled in any proper meaning of the 
word, and this conclusion is confirmed by the opinion of at least two 
of the manufacturers who were called by the government, one of 
whom says, "The interstices are not filled up entirely." Another 
says that the interstices have been closed "in a measure,'^ and that 
these goods were not properly finished. Another says that the sam- 
ples are the least filled, and are two of the poorest pieces of King's 
Hollands which he ever saw. A manufacturer and commission mer- 
chant of experience, who was called by the importers, truly says in 
regard to the goods in question, "The pin holes or interstices are 
somewhat closed.'' The witnesses for the government who speak of 
these goods as "filled" use the word in the elastic sense of which 
we have spoken, and do not mean either that they are absolutely or 
substantially closed. As a matter of course, the result which we 
have reached does not imply that none of the Scotch Hollands of 
John King & Son are filled goods. The question whether the partic- 
ular importations were a fair sample of the manufacturers' uniform 
product was not in issue. We concur with the circuit court in the 
opinion that the importations in question were not filled in fact, and 
are also of opinion that they were not filled in accordance with any 
definition of the term which is not admittedly inexact The decision 
of the circuit court is affirmed. 



STERN et al v. UNITED STATES. 

(Circuit Ck>art of Appeals, Second Circuit January 8, 1001.) 

No. 44. 

CusTOHS Duties— Dkcorated Glass Articles. 

Tariff Act 1897, par. 100, Imposing a 60% ad valorem duty on '*yeB8el8 
of glass, • • • decorated, • • • and any articles of which such 
glass is the component material of chief value, and porcelain, opal and 
other blown glassware, all of the foregoing filled or unfilled," covers deco- 
rated articles of glass not susceptible of being filled, as is apparent from 
Inspection of Tariff Act 1890, pars. 106, 110, 111, and Tariff Act 1894, pars. 
89, 90, of which said paragraph 100 is a consolidation. 

Appeal from the Circuit Court of the United States for the South- 
em District of New York. 

This cause comes here upon appeal from a decision of the circuit court. 
Southern district of New York, affirming a decision of the board of general 
appraisers, which sustained the action of the collector of the port of New 
York in assessing duty on certain imported goods, consisting of lamps, globes, 
lamp shades, chimneys, and candelabra, aU o^ which were made of glass, 
and decorated in some way. 
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W. Wickham Smith, for appellants. 

D. Frank lioyd, for the United States. 

Before WALLACE, LACOMBE, and SHIPMAN, Circuit Judges- 

LACOMBE, Circuit Judge. The importation was under the tariff 
act of July 24, 1897. The relevant paragraphs are: 

"Paragraph 100. Glass bottles, decanters, or other vessels of glass, cut, en- 
graved, painted, colored, stained, silvered, gilded, etched, frosted, printed in 
any manner or otherwise ornamented, decorated, or ground (except such grind- 
ing as is necessary for fitting stoppers) and any articles of which such glass Is 
the component material of chief value, and porcelain, opal and other blown 
glassware; aU of the foregoing, filled or unfilled and whether their contents 
be dutiable or free, sixty per centum ad valorem." 

"Par. 112. Stained or painted glass windows, or parts thereof, and aU mir- 
rors, not exceeding in size one hundred and forty-four square Inches, with or 
without frames or cases, and all glass or manufactures of glass or paste or of 
which glass or paste is the component material of chief value, not especially 
provided for in this act, forty-five per centum ad valorem." 

The articles in question are manufactures of glass, and it is con- 
ceded that they are dutiable under paragraph 112, unless they are 
within the enumeration of paragraph 100, for no other paragraph 
covers them. Moreover, it is manifest that, being articles of glass 
decorated, they are covered by the words, '^vessels of glass, ♦ ♦ • 
decorated,'' in paragraph 100, unless the rules of statutory construc- 
tion require us to give to those words a more restricted meaning. It 
is contended by the appellant that they should be thus restricted be- 
cause of the last clause of the paragraph: ^'All the foregoing, filled 
or unfilled, and whether their contents be dutiable or free." In the 
ordinary use of language, the employment of such a phrase would 
seem to import the idea that "the foregoing" were articles which 
were susceptible of being filled, just as in Dinglested v. U. S., 33 C. 
0. A. 395, 91 Fed. 112, 62 U. S. App. 306, this court held that the 
phrase, "if decorated 40^ if not decorated 30^," apparently indicated 
that congress had in mind "articles susceptible of decoration." But, 
while such an argument may lend support to some particular theory 
of construction, it is not, of course, controlling. Words are not 
always used in tariff acts with grammatical or scientific accuracy, 
and the most persuasive argument as to the intent of congress, 
when such intent is not entirely clear upon a mere reading of the 
statute, will be found in an examination of the history of the words 
employed, and a comparison with earlier acts in pari materia. 

In the tariff act of 1890 will be found these paragraphs: 

"Par. 106. AU articles of glass, cut, engraved, painted, colored, printed, 
stained, decorated, silvered, or gilded, not including plate glass silvered, or 
looking-glass plates, sixty per centum ad valorem." 

"Par. 110. Porcelain or opal glassware, sixty per centum ad valorem. 

•*Par. 111. All cut, engraved, painted or otherwise decorated glass bottles, 
decanters, or other vessels of glass shall, if filled, pay duty in addition to any 
duty chargeable on the contents, as if not filled, unless otherwise specially pro- 
vided for in this act." 

Under this act it is apparent that articles of glass, whether sus- 
ceptible of being filled or not, are provided for in i^ragraph 106, 
the provision that the fact of being filled shall be immaterial on the 
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question of payment of duty being found in another paragraph 
(paragraph 111). 

The draftsman of the next tariff act (1894) undertook to consoli- 
.date provisions of the three sections of the earlier act into two, with 
this result: 

"Par. 80. All articles of glass cut, engraved, painted, colored, printed, 
stained, decorated, silvered or gilded not including plate glass sUvered, or 
looliing-glass plates, forty per centum ad valorem. 

"Par. 90. All glass bottles, decanters, or other vessels or articles of glass, 
when cut, engraved, painted, colored, printed, stained, etched or otherwise 
ornamented or decorated, except such as have ground necks and stoppers only, 
not specially provided for in this act, including porcelain or opal glassware, 
forty per centum ad valorem: provided, that if such articles shall be. imported 
filled, the same shall pay duty, in addition to any duty chargeable upon the 
contents as if not filled, unless otherwise specially provided for in this act'' 

It will be perceived that while the general paragraph covering "all 
articles of glass cut, engraved," etc., remains the same, except for 
reduction of duty, those articles which are bottles, decanters, or 
other vessels, cut, engraved, etc., are provided for in a paragraph 
by themselves at a like rate of duty, in which paragraph is included 
the provision for payment of duty when filled. Moreover, "porcelain 
or opal glassware," which in the former act had a paragraph for 
itself, is included in the one providing for the bottles, decanters, 
etc. There seems to be no sound reason for holding that the words, 
"porcelain or opal glassware," have any narrower meaning in their 
new position. They cover such glassware, whether it be in shapes 
susceptible of being filled or not. We therefore in this tariff act of 
1894 have the provision as to payment of duty, if the articles be 
imported filled, included in a paragraph which lays duty upon ar- 
ticles which may be susceptible of being filled, and also upon articles 
(the porcelain or opal glassware) which may not be susceptible of 
being put into such condition. 

The draftsman of the act of 1897 undertook still. further to con- 
solidate the paragraphs. In the place of paragraphs 89 and 90 of 
Che act of 1894, he substituted paragraph 100 of the act of 1897. 
It enumerates additional forms of ornamentation (frosting and grind- 
ing), provides for articles of which glass is component of chief value, 
and adds "other blown glassware" to the porcelain and opal. Ex- 
cept for these changes, it is an amalgamation of the two separate 
paragraphs of the act of 1894, — a reverter to the arrangement of 
the act of 1890, wherein "articles of glass" generally, and "glass 
bottles, decanters," etc., had the rate of duty they should pay pre- 
scribed in a single paragraph. No trace of the general paragraph, 
"all articles of glass, cut, engraved," etc., which is found in para- 
graph 89 of 1894, in paragraph 106 of 1890, in paragraph 135 of 1883, 
and in schedule "b," § 2504, Rev. St. U. S. (to go no further back), 
will be found elsewhere in the act of 1897 than in pa^graph 100, 
and in paragraph 100 will be found all its provisions. That the old 
paragraphs 89 and 90 have been condensed into the new paragraph 
100 is a self-evident proposition upon inspection of the textl ' Under 
these circumstances, to hold that the result of the condensaticn 
has been to cast away all provisions as to "articles of glass, cut, en- 
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graved,** etc., which are not containers, because the new paragraph 
includes a provision that duty shall be paid "filled or unfilled," woiil& 
be a strained construction. And we are referred to no authority 
persuasive to any such conclusion. The decision of the circuit court 
Ib affirmed* 



WOILFB V. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit January 8; 1001.)) 
No. 40. 

CUBTOtfS DUTIB9— SCHTBDAM SCHWAPPS. 

Wolfe's Aromatic Schiedam Schnapps is dutiable under the tariff act or 
March 8^ 1883, par. 90, as a proprietary preparation. 

Appeal from the CSrcuit Court of the United States for the South- 
em District of New York. 

Edward Hartley, for appellant 
Chas. D. Baker, for the United States 

Before WALLAOE, LACOMBE, and SHIPMAN, Circuit Judges. 

SHIPMAN, Circuit Judge. In 1890 the appellant, under the name 
of Udolpho Wolfe's Sons & Co., imported into the port of New York 
certain '^Wolfe's Aromatic Schiedam Schnapps.'' The collector as- 
sessed the duty upon the merchandise under paragraph 311 of the 
act of March 3, 1883, which reads as follows: . 

^'Brandy and other spirits manufactured or dlstlUed from grain or other 
materials and not spedaUy enumerated or provided for in this act, two doUars 
per proof gallon.** 

The appellant protested against this classification upon the ground 
that the goods were dutiable as a proprietary preparation under para- 
graph 99 of the same act, which is as follows: 

''Proprietary preparations, to wit: aU cosmetics, pills, powders, trochees, or 
lozenges, sirups, cordials, bitters, anodynes, tonics, plasters, liniments, salves, 
ointments, pastes, drops» waters, essences, spirits, oils or preparations or com- 
positions recommended to the pubUc as proprietary articles, or prepared accord- 
ing to some private formula as remedies or specifics for any diseases or affec> 
tlons whatever, affecting the human or animal body.** 

The board of general appraisers held the goods dutiable under para- 
graph 313 of the same act, which was as follows: 

*X;ordlals, liquors Glqueurs), arrack, absinthe, kirchwasser, ratafia and other 
similar spirituous beverages or bitters, containing spirits, etc, and not spe- 
cially enumerated or provided for in this act; two dollars per* proof gaUon.** 

The circuit court, upon reyiew of the decision of the board of gen- 
eral appraisers, held the article dutiable under paragraph 312 of the 
same act, which reads as follows: 

''On aU compounds, or preparations of which dlstflled spirits are a component 
part of chief value, not specially enumerated or provided for in this act, two 
dollars per proof gaUon.** 

The article has long been imported into this countiy under the 
same nam^ in the same form of bottle, surrounded by labels and 
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recommendations, wrapped in pasteboard boxes, and styled, '^Wolfe's 
Aromatic Schiedam Schnapps, a superlative tonic, diuretic, anti-djs- 
peptic, and invigorating cordiaL" The record does not disclose how 
long it has been imported under this name, but under the internal 
revenue act of July 1, 1862, the bottles were uniformly stamped 
as proprietary articles, as they also have been under the existing war 
revenue act of 1898. The article is sold in this country by the firm 
of Udoli^o Wolfe's Sons & Co., mainly to wholesale druggists and 
dealers in patent medicines, is also sold to wholesale grocers, and 
has a distinctive reputation as a diuretic and tonic, as well as for 
purity of preparation. It is composed of gin, reduced in proof, sweet- 
ened and flavored. The act of 1883 omitted the^ words "medicines'^ 
and "medicinal" where they occurred in the corresponding section 
2504 of the Bevised Statutes and substituted for 'Medicines" the 
word "preparations'' in one place, and "articles" in another. The 
supreme court, in Ferguson v. Arthur, 117 XJ. S. 482, 6 Sup. Ct. 861, 
29 L. Ed. 979, examined the question of proprietary medicines, with 
reference to the proi)er classification of 'henry's Calcined Magne- 
sia," a superior article of calcined magnesia, long known and long 
subjected to internal revenue stamps in England and in this country 
as a proprietary article. Many of the suggestions which led the 
court, speaking by Justice Blatchford, to regard it as a proprietary 
medicine, are applicable to the proprietary article now under con- 
sideration. The lengtii of time during which Wolfe's Schnapps has 
had a peculiar reputation and distinctive character in this country, 
and during which it has been presented by the manufacturer as an 
article in which he had a proprietary right, is of importance in the 
decision of- the case. 
The decision of the circuit court is reversed. 



BRYANT V. UNITED STATE5S. 

(Circuit Court of Appeals, Fifth Orcuit January 8, 1901.) 

No. 947. 
PcTBLTO Lands— Cutting Trees. 

Rev. St § 2461, prohibiting the cutting or Temoving of oak trees or 
other timber from the pubUc lands of the United States, with intent to 
export, dispose of, use, or employ the trees or timber for any purpose 
except for the use of the navy, is not violated by boxing pine trees on 
the public lands for the purpose of the manufacture of turpentine, since 
It is not a cutting of the trees, within the meaning of the statute. 

In Error to the Circuit Court of the United States for the Northern 
District of Florida. 

Blount & Blount and G. H. Laney, for plaintiff in error. 
W. W. Howe and John Eagan, for defendant in error. 

Before PABDEE, McOOBMICE, and SHELBY, Circuit Judges. 

McCOBMICE, Circuit Judge. The distinguished counsel who ap- 
peared for the defendant in error in the opening paragraphs of bis 
brief concisely and correctly states this case, as follows: 



Digitized by 



Google 



942 105 FBDEBAL REPORTBR. 

"Under assignments of errors In record, and set ont and discussed in brief 
for plaintiff in error in this case, the question is squarely presented to the 
couit as to whether cutting and boxing pine trees on public lands of the 
United States for turpentine purposes is a criminal offense, within the mean- 
ing of section 2461 of the Revised Statutes of the United States. The infor- 
mation filed in this case, and upon which the defendant was convicted, is 
based on the last clause of this said section, 2461, which is as follows, to wit: 
*0r if any person shall cut, or cause or procure to be cut, or aid, or assist, 
or be employed in cutting any live oak or red cedar trees, or other timber 
on, or shall remove, or cause or procure to be removed, or aid, or assist, or 
be employed in removing any live oak or red cedar trees or other timber, 
from any other lands of the United States, acijuired, or hereafter to be ac- 
quired, with intent to export, dispose of, use, or employ the same in any man- 
ner whatsoever, other than for the use of the navy of the United States; 
every such person shall pay a fine not less than triple the value of the trees 
or timber so cut, destroyed, or removed, and shall be imprisoned not exceed: 
ing twelve months.' " 

This question has not been passed upon by the supreme court, or 
by any of the circuit courts of appeals, so far as we know. The only 
case reported to which we have been referred, or with which we 
are acquainted, in which the question here presented arose, is the 
case of U. S. v. Leatherberry (D. C.) 27 Fed. 606, in which the learned 
judge of the district court used the following language: 

"The object and purpose of the statute [section 2461] is to protect the 
public timber. This purpose would, in a great measure, be defeated, should 
the view of defendant's counsel prevail. The language of the statute is, 
'cut, or procure to be cut, or aid or assist or be employed in cutting,' etc., 
*with intent to export, dispose of, use, or employ the same in any manner 
whatsoever other than for the use of the navy of the United States.' Cer- 
tainly cutting the timber in order to extract its gam and sap for one's private 
use is cutting it with intent to use and employ it in a manner other than for 
the navy of the United States." 

Under our judiciary system as it was then constituted, this case 
was taken to the circuit court by a writ of error, and the judgment 
of the district court was reversed. Leatherbury v. XJ. S., 32 Fed. 
780. The circuit court which pronounced this judgment of reversal 
was held by the circuit judge (now senior circuit judge of this circuit) 
sitting alone. In the opinion which he delivered he used the fol- 
lowing language: 

"It is very difficult to make out that the boxing of a pine tree for turpen- 
tine, which is well understood in turpentine districts to mean cutting into a 
tree, more or less deep, in such a way as to cause the resin or gum of the 
tree to run and gather in the basin formed at the bottom of the cut, is a 
cutting of the tree in the sense in which the word *cut* is used in .the statute, 
where it evidently means to sever or fell. And if this should be satisfac- 
torily answered, and it be shown that the cutting of the statute includes 
any cutting, however slight, then it seems that the requisite intent, to con- 
stitute an offense, is wholly laclcing. It is not even plausible to argue that 
an intent to procure turpentine from a tree is an Intent to dispose of the 
timber. It is not necessary to consider whether, under the statute referred 
to, the value of the resin obtained from a pine tree, delivered at a distiUery. 
is a proper circumstance to be considered in determining the value of the 
tree." 

It will be conceded that, as a precedent, the decision of the appel- 
late court, though that court consisted, at the time the decision was 
rendered, of a single judge, is entitled to the greater weight. A care- 
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ful examination of the whole of each of the opinions — the one by the 
district judge sitting in the district court, and the other by the cir- 
cuit judge sitting in the circuit court — ^satisfies us that the weight of 
the reasoning, also, is with the opinion of the circuit court. 

The provision of the section immediately preceding section 2461, 
the last clause of which this case requires us to construe, authorizes 
the president of the United States to "employ so much of the land 
and naval forces of the United States as may be necessary effectually 
to prevent the felling, cutting down, .or other destruction of the 
timber of the United States in Florida, and to prevent the transporta- 
tion or the carrying away any such timber as may be already felled 
or cut down." The act of March 2, 1831, contains the provisions 
which appear in section 2461, in which the words "cut, or cause or 
procure to be cut, or aid, or assist, or be employed in cutting," etc., 
are used. In the next following section this language appears: "If 
the master, owner or consignee of any vessel shall knowingly take 
on board any timber cut on lands," etc. A part of the penalty de- 
nounced for violating the provisions of section 2461 is a fine not less 
than triple the value of the trees or timber so cut, destroyed, or re- 
moved. In the opinion in Leatherbury v. U. S., supra, Judge 
Pardee called attention to the fact that section 2461, Rev. St., was 
originally the first section of an act approved March 2, 1831, entitled 
"An act to provide for the punishment of offenses committed in 
cutting, destroying, or removing live-oak and other timber or trees 
reserved for naval purposes." Some of the approved definitions of 
the word "timber" are "the body, stem, or trunk of a tree"; and 
others, much used in the western part of the United States, "woods 
or forest; wooded land." As used in botany, the word "tree" means 
any perennial woody plant of considerable size, usually over 20 feet 
high, and growing with a single trunk. When used with reference 
to the appropriating of the plant products of land, the word "cut" 
is defined to mean to sever and cause to fall for the purpose of gath- 
ering; to hew; to mow or reap. "Send me also cedar trees, fir 
trees, and algum trees, out of Lebanon; for I know that thy serv- 
ants can skill to cut timber in Lebanon." 2 Chron. ii. 8. We note 
that in the aflftdavit which supports the information in this case 
the acting special agent of the general land office, in preferring his 
seven several charges against the defendant, shows that the defend- 
ant did "unlawfully cut, and cause and procure to be cut, from the 
following described public lands of the United States"; and the lan- 
guage of each of the seven several counts in the information likewise 
charges that the defendant did "unlawfully cut, and cause and pro- 
cure to be cut, from the following described public lands of the 
United States." While it is true that* penal statutes should be 
strictly construed, it is undoubtedly the duty of the courts to look 
to the mischief intended to be prevented, and to take into considera- 
tion the character of the remedy proposed to be applied, in doing 
which the mere letter must yield to the manifest spirit, and give 
to the provisions that measure of restriction or expansion which a 
sound, reasonable reading of the whole requires of each particular. 
It is conceded that the purpose of the act in question, is to protect 
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the public lands. Taking a comprehensive view of the various pro- 
visions to which we have alluded, and bearing in mind the defini- 
tions we have suggested as applicable to the terms used in the stat- 
ute, the legislative intent seems to have been to secure that protec- 
tion by preventing the unauthorized cutting down, removal, or de- 
stroying of the timber trees growing thereon, and the unauthorized 
removing and destroying of such timber trees as had been already 
felled or cut down, or as might be felled oi* cut down from time to 
time; and it is not at all apparent to us that it was the intent of 
the legislature to make the "cutting and boxing of pine trees on 
public lands of the United States for turpentine purposes" a criminal 
offense. We think it is not a matter of common knowledge that 
such cutting and boxing of pine trees destroy the value of the trees 
as timber, or that it has a tendency even to retard the growth of 
the trees. It is, however, we think a matter of common knowledge, 
of which we may take notice, that on March 2, 1831, and long be- 
fore that date, the "turpentine business" was an industry most 
prevalent in aU the parts of the country where there were pine-grow- 
ing public lands; and, if it had been the intention to protect these 
public lands from the ravages of that business, it would have been 
easy to make that intention clear by the use of appropriate words. 
We are therefore constrained to hold that the cutting and boxing 
of pine trees on public lands of the United States for turpentine pur 
poses is not a criminal offense, within the meaning of section 2461 
of the Revised Statutes of the United States. As the recoi-d shows 
that on the trial in the court below the court, of its own motion, 
gave the following instruction to the jury, to wit: "If you find 
that the defendants, within three years before the filing of the in- 
formation, boxed, or procured to be boxed, trees on the land men- 
tioned in the indictment, for the purpose of using or disposing of 
the turpentine taken therefrom, you will find them guilty," — ^which 
instruction was duly excepted to, and is here assigned as error, it 
follows that the judgment of the circuit court is reversed, and the 
caise is remanded, with the direction to award the defendant a new 
triaL 



UNITED STATES V. MILLER. 

(District Court, D. Nevada. January 11, IDOL) 

Nos. 962, 053. 

Ihdiaws— Intoxicating Liquors. 

Indians who, living In their tribal relations, are, under the laws and 
treaties, wards of the government, are necessarily under the charge of 
"an Indian superintendent or agent," though off the reservation at the 
time liquor is given them, within Rev. St § 2139, as amended July 23, 
1892 (27 Stat. 260), and January 30, 1897 (29 Stat. 506), inhibiting the 
giving of Intoxicating liquors "to any Indian, a ward of the government 
under charge of any Indian superintendent or agent" 

Sahb— Intent. 

The question of wrongful intent in furnishing Intoxicating liquors to 
Indians is immaterial under the statute declaring that any person who 
BhaQ furnish it to them shall be punished. 
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8. SAlfB— LlABHiTTT OF TnDIAH. 

An Indian is within the statute decreeing that any person who shall 
fnmish intoxicating liquors to Indians shall be punished* 

Sardis Smnmerfleld, U. S. Atty. 
J. Poujade^ for defendant. 

HAWLEY, District Judge (opally). The defendant is a Modoc 
Indian. He was indicted by the grand jury of the district of Nevada 
for the crime of disposing of intoxicating liquor to a Piute Indian 
contrary to the provisions of the statute in such case made and pro- 
vided. Kev. St. § 2139, as amended July 23, 1892 (27 Stat. 260), 
amended January 30, 1897 (29 Stat. 506). The defendant was placed 
on trial before a jury. The bottom facts of this case established by 
the evidence are that, in the evening of the day named in the indict- 
>ment, some Piute Indians assembled at the cabin where the defend- 
ant resided, and, while engaged in a game of cards, asked the de- 
fendant if he could get them some whisky. He replied that he 
thought he could; that he knew a party from whom he could get 
liquor, and thought he could find him. That four Piute Indians then 
put up 25 cents each, and gave the money to the defendant to enable 
him to buy the whisky. That defendant then left the cabin, and was 
gone about one hour, and returned with a bottle of whisky. That 
he procured a small glass, filled it with the contents of the bottle, 
and himself gave to each of the four Piute Indians who gave him 
the money the glass thus filled with whisky. That each of these 
Indians drank the contents thereof and became intoxicated. GRie de- 
fendant, in his testimony, stated that he took the money and went 
around town, trying to find the person who he thought would procure 
the liquor for him; that he could not find him; that he then went 
to the railroad depot, and walked along the railroad track and met a 
^liobo"; that, after some talk appropriate to the occasion, he pre- 
vailed upon the stranger to procure a bottle of whisky for him; that 
he gave him f 1, and promised to reward him with the sum of 25 
cents for his services; that after he got the bottle of whisky he paid, 
of his own money, 25 cents, as promised; that he then returned to 
the cabin, and, hearing a number of voices therein, he secreted the 
whisky outside of the cabin and went in to ascertain who were there, 
and, finding none but Indians present, he went outside, got the 
whisky, brought it in, and disposed of it as above stated; that the 
other Indians who had come in also helped to deplete the bottle. 
It further appeared that on the night in question James Shaw, a 
reliable and intelligent Indian of the Piute tribe, a member of the 
Indian police of the Pyramid reservation, intrusted and charged 
with the duty of quelling all disturbances among the tribe, and spe- 
cially instructed by the officers of the reservation to ascertain and 
cause the arrest of every person who disposes of liquor to Indians, 
on his return from a public entertainmept given to the school chil- 
dren, to which he had been invited, was attracted by loud and boister- 
ous noises which he heard in the cabin of the defendant; that in the 
performance of his duties, he went into the cabin, and at once ascer- 
tained that the Indians were all drunk. Thereafter the witness 
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Shaw, upon inquiry, ascertained all the facts, which, at his instiga- 
tion, led to the arrest of the defendant. 

At the close of the evidence the defendant moved the court to be 
discharged upon the following grounds: That he was under a dis- 
ability, and did not have the capacity to commit the crime charged 
in the indictment; that he is an Indian, and if the offense charged 
was committed by him, and none but Indians were affected by it, 
this court has no jurisdiction to punish him; that the policy of the 
laws of the United States relating to Indians has ever been, and is, 
to confine the jurisdiction of all crimes committed by an Indian upon 
Indians to the Indian authorities; and that this jurisdiction is ex- 
tended not only to cases in which Indians have provided for the pun- 
ishment of crimes and offenses among themselves, but to cases in 
which no punishment has been provid^ for by them. The following 
authorities are cited in support of his motion: XJ. S. v. Barnaby (C. C.) 
51 Fed. 20; Ex parte Mayfleld, 141 U. S. 107, 115, 11 Sup. Ot. 939, 
35 L. Ed. 635; Ex parte Crow Dog, 109 U. S. 556, 3 Sup. Ct. 396, 27 
L. Ed. 1030; Alberty v. U. S., 162 U. S. 499, 16 Sup. Ct. 864, 40 L. 
Ed. 1051. These autiiorities, and others of like character, in my opin- 
ion, have no application to this case, and need not be reviewed. Tliey 
refer to an entirely different class of cases from the one in hand. 

The statute under which the defendant was indicted reads as fol- 
lows: 

**Any person who shall sell, give away, dispose of ♦ • ♦ any malt 
spirituous or vinous liquor • ♦ ♦ which produces intoxication • ♦ • 
to any Indian, a ward of the government under charge of any Indian super- 
intendent or agent, • • ♦ shall be punished by Imprisonment ♦ ♦ ♦" 

Under the treaties and laws of the United States the Piute and 
Shoshone Indians living in their tribal relations are the wards of 
the government of the United States, and as such are necessarily 
under the charge of "an Indian superintendent or agent," within 
the meaning of these words as used in the statute. The fact that 
the Indian to whom the liquor was given was off the Indian reserva- 
tion at the time he received the liquor constitutes no defense or ex- 
cuse whatever. U. fi. v. Earl (C. C.) 17 Fed. 75, 77; U. S. v. Hursh- 
man (D. C.) 53 Eed. 543, 544; U. S. v. HoUiday, 3 Wall. 407, 415, 
18 L. Ed. 1S2. In the case last cited the court said: 

'The policy of the act Is the protection of \ ose Indians who are, by treaty 
or otherwise, under the pupilage of the government, from the debasing in- 
fluence of the use of spirits; and It is not easy to perceive why that policy 
should not require their preservation from this, to them, destructive poison, 
when they are outside of a reservation as well as within it The evil efiFects 
are the same In both cases.*' 

The strict enforcement of this law is essential not only for the 
protection of the Indians who are the wards of the government, but 
also as a means of safety and security to the citizens of this state 
who are placed in fear when the Indians become intoxicated. It is 
a matter of common knowledge that the Indians living in their tribal 
relations in this state are, as a general rule, a harmless and inoffen- 
sive people, friendly disposed towards the government, and peaceable 
in their relations with the citizens of the state. But when they pro- 
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cure intoxicating liquors of any kind they drink to excess, their ordi- 
nary nature and disposition is at once perverted, and their inclina- 
tion is to assault and injure every one, without regard to race or 
color, who comes within their path. They become dangerous not 
only to themselves, but to society at large, and are the special terror 
of the women and children living in the conununity where the crime 
mentioned in the act is conunitted. There is absolutely nothing in 
the policy of the act which supports in any manner the view con- 
tended for by counsel, that the defendant is under any disability 
to commit the crime because he is an Indian. On the other hand, 
the entire policy of the act is in favor of holding the defendant amen- 
able to the law, the same as any other person. It will be observed 
that, under the particular subdivision of the act here involved, it is 
not made an offense for any person to sell liquor to an Indian who 
is not a ward of the government under the charge of an Indian super- 
intendent or agent, (There are other subdivisions of the statute 
which make it a crime to dispose of liquor to any Indian to whom al- 
lotment of land has been made by the government, but that subdi- 
vision has nothing to do with the present case.) If, therefore, any 
person could sell or dispose of liquor to such an Indian because he 
is not a ward of the government, and if such Indian, because he is 
an Indian, could sell and dispose of the liquor to the Indians who 
are the wards of the government, it would result in creating and en- 
couraging all the evils that are intended to be prevented by the 
policy of the act. No construction is admissible which would sanc- 
tion an evasion of the act. The citizens of this state are constantly 
complaining to the oflQcers, national and state, to be more vigilant 
in finding out and arresting the offenders against this law, and, as a 
general rule, it is only upon complaints of this character that steps 
are taken which result in their arrest and conviction. The chiefs and 
other oflScers of the respective tribes who are living in their tribal 
relations, and are wards of the government, as well as the superin- 
tendents and agents of the Indian reservations, are earnest and active 
in aiding the citizens of this state in their efforts to get rid of an 
persons who are engaged in disposing of liquor to Indians, and this 
aid will not be withheld because the guilty party is an Indian. 

It was suggested by counsel that the obtaining of the whisky and 
disposing of it to the Piutes by the defendant was simply a friendly 
act on his part, performed solely for the purpose of having a good 
time on Christmas eve, and that he had no intention to violate the 
law. These suggestions furnish no excuse whatever for the commis- 
sion of the offense, and can only be considered, if at all, in mitigation 
of his sentence. The intent of the defendant in giving the liquor 
to the iPiute Indians is wholly immaterial. It is the act itself, the 
doing of which constitutes the crime. Where a statute forbids the 
doing of a certain thing, and is silent concerning the intention with 
which it is done, a person who does the forbidden act is guilty, al- 
though he had no wrongful intent beyond that which is involved 
in the doing of the prohibited act. The defendant, if he voluntarily 
did the prohibited act, cannot excuse himself on the ground that he 
did . not intend to violate the law. 
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The motion mnst be decided upon the meaning and Interpretation 
of the Btatnte. The real question is whether an 'Indian'' is included 
in the word '^rson/' as specified in the statute. This question has 
never before been raised in this court, and hence I have deemed it 
necessary to put on record my individual views in regard thereto. 
There is apparently a dearth of authorities upon this direct question. 
But the absence of authorities, to my mind, can be readily accounted 
for upon the ground that cases arising under this statute have sel- 
dom, of late years, at least, been deemed of sufficient Importance to 
require an opinion; and it is evident that the question herein pre- 
sented has seldom been raised. This court has dealt with many 
cases under the statute within the past 10 years, and no Indian has 
ever before been accused of the commission of this offense. To my 
mind, the question is absolutely clear and easy of solution. The 
word ^person" is broad and general, and includes all persons, of 
whatever denomination, sex, race, or color. No exception is made 
in the statute, and, in the absence of any exception, it necessarily 
applies to every person. An Indian is a person, within the meaning 
of the statute, the same as any other human being. 

The defendant cites the language used by Black on Intoxicating 
Liquors (section 427), where, in speaking of the sale of liquor to In- 
dians under the provisions of section 2139, Bev. St. U. S., the ajathor 
says: 

"By the laws of the United States It is provided that every person, except 
an Indian In the Indian country, who shall sell spirituous liquor to any 
Indian under the charge of any Indian superintendent or agent, shaU be 
punishable by imprisonment ^ ^ *" 

Without attempting to trace the history of congressional legislation 
with regard to the crime of disposing of liquor to Indians, it is 
enough to say that many statutes have been passed in regard thereto. 
In the earlier statutes the words '^except an Indian in the Indian 
country'' were found therein. But long before the Revised Statutes 
were enacted these words were excluded therefrom. In the preface 
to the Revised Statutes the commissioner, among other things, said: 

"The portions of the statutes repealed are printed in italics and included 
In brackets." 

Section 2139 reads: 

"No ardent spirits shall be introduced, under any pretenne, into the Indian 
country. Every person [eascept an Indian, in the Indian cotiwfrjy] who • • • 
disposes of any spirituous liquors * * * to any Indian under the charge 
of any Indian superintendent or agent • • • shall be punished by im- 
prisonment," etc 

It will therefore readily be seen that the learned author, whose 
general statements upon different subjects are usually very accurate 
and correct, inadvertently made a mistake in regard to the law in 
question. The same mistake was made by Judge Deady in U. S. 
f. Windslow, 3 Sawy. 337, 28 Fed. CSas. 739 fNo. 16,742). But the 
question is settled by the fact that since the publication of the Re- 
vised Statutes this act has been twice amended, — one amendment 
fixing the maximum of the sentence to be imposed (27 Stat 260), 
and tiie other including a more definite statement of the offense^ and 
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declaring the minimnm of the sentence to be imposed (29 Stat 606, 
c. 109). There are no exceptions mentioned in either of these amend- 
ments, and they are the only laws now in force upon the subject. 
It is evident that congress purposely left out the words "except an 
Indian in the Indian country," so as to reach "any person" and "every 
person" who commits the offense specified in the statute. In the face 
of this express l^slation upon the subject, it cannot be said that 
the law does not apply to an Indian as well as to any other person. 
It is, however, proper to add that in support of the views herein ex- 
pressed, and of the conclusions herein reached, there is an opinion . 
directly in point, which was rendered prior to the enactment of the 
Revised Statutes, upoiL«3tatutes which did not contain the words 
"except an Indian in the Indian country." In U. S. v. Shaw-mux, 2 
eawy. 364, 366, Fed. Cas. No. 16,268, Judge Deady said: 

'*The word 'person,' In Its ordinary sense, includes an Indian, whether he 
be undvlllzed, utader the charge of an Indian agent, in the Indian country, 
or otherwise. The burden, then, is upon the defendant to show that, although 
he is plainly within the letter of the statute, he Is not within the true Intent 
and meaning .thereof. The alrgument in his behalf is that the principal power 
of congress in the premises does not extend to the regulation or control of 
conduct or intercourse between Indians within the limits of a state, and 
therefore the statute should be construed so as to exclude this case, which 
is one of intercourse between Indians only. • • • But, in the revision 
and re-enactment of the section in 1802 (12 Stat 839) and 1864 [IB Stat. 
29], its operation, so far as the disposition of liquor to Indians is concerned, 
was Umited to Indians under charge of a superintendent or agent, whether 
within or without the Indian country, and the proTision of the act of 1864 
[10 Stat 270], restraining the natural signification of the word 'person* was 
not inserted, so that the section stands in this respect as it did prior to the 
passage of said act It being premised that congress has the power to reg- 
ulate the disposition of spirituous liquors to an Indian, by whomsoever such 
disposition is made, in considering the question of whether congress intended 
to Include Indians in the word 'person,' as used in this section, weight ought 
to be given to the argument of convenience. Upon aU the Indian reserva- 
tions in the country Indians will be found, if permitted to do so with im- 
punity, through whom white men will be able to introduce spirituous Uquor 
among the Indians with comparative security to themselves. The traffic can 
scarcely be prevented unless the Indians who are employed as go-betweens 
are held to be within the purview of the law prohibiting it" 

Motion denied. 



CURTIS DAVIS & CO. et al. v. SMITH. 

(Circuit Court D. Connecticut January 14» 1901.) 

N(K 992. 

Sqnmr Plbauiho— Supplbmbntal Bill— Whbn Propeh. 

Where, pending a suit in equity for Infringement of a trade-mark, 
complainant sold its business, good wlU, and trade-marks to another, but 
did not convey Its right to recover for past Infringement it parted with 
only a part of its interest in the suit and the court, having acquired 
Jurisdiction, will retain it to dispose of all the questions involved, and wiU 
permit the filing of a supplemental bUl to brlnjg the grantee before it as 
a party complainant 

In Equity. 

Archibald Cox, for complainants. 
Donald O. Perkins, for defendant. 
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TOWNSEND, District Judge. The complainant corporation, Cur- 
tis Davis & Co., having brought a bill for infringement of its trade- 
mark ^'Welcome," in connection with the sale of soap, and during 
the pendency of said suit having sold its business, good will, trade- 
marks, and plant to the corporation of Lever Bros., Limited, the 
two corporations have joined in a petition for leave to file a sup- 
plemental bill bringing Lever Bros, before the court as a party com- 
plainant. 

The demurrer, inter alia, alleges as follows: 

"(1) It is aUeged and appears In said supplemental bill that Curtis Davis & 
Co., the -original complainant, pending the original bill, have parted with all 
the business, property, trade-marl^s, and trade-names described in said 
original bill, and to protect which relief in equity by Injunction was sought 
in this court by said original bill, and upon the facts set forth in said sup- 
plemental bill neither said Curtis Davis & Co., nor said Lever Bros., Limited, 
Boston Works, is entitled, nor are they Jointly entitled, to the relief sought, 
or to maintain said supplemental bill, and said Curtis Davis & Co. are not en- 
titled, upon the facts therein stated, to the equitable relief therein sought, 
and have adequate remedy at law; and all the facts constituting, and 
necessary to constitute, the cause for which said Lever Bros., Limited, Bos- 
ton Works, seek to maintain said supplemental bill against this defendant, 
are not stated and set forth in the same as the same should be stated and set 
forth in an original bill, or an original bill in the nature of a supplemental 
bill." 

Defendant contends that the vendee. Lever Bros., may file an orig- 
inal bill in the nature of a supplemental bill, but that the original 
complainant, having parted with its whole interest in the trade-mark 
and trade-name, cannot maintain such a bill, olr be a party to it, 
and that it has an adequate remedy at law in an action for dam- 
ages for infringement, but cannot ask in equity for an accounting. 

This bill is filed in accordance with the following provisions of 
equity rule 57: 

''Whenever any suit in equity shall become defective from any event hap- 
pening after the filing of the bill (as, for example, by change of Interest in 
the parties), or for any other reason a supplemental bill, or a bill in the 
nature of a supplemental bill, may be necessary to be filed in the cause, 
leave to file the same may be granted by any Judge of the court on any rule 
day upon proper cause shown and due notice to the other party." 

It appears from the allegations of the petition and proposed 
supplemental bill that Curtis Davis & Co. have not transferred all 
their interest in the subject-matter of the suit, and that they are 
still entitled to recover profits prior to the assignment. In these 
circumstances, a court of equity, having once acquired jurisdiction, 
will retain it until the questions involved in the suit have been de- 
termined. The assignee of an interest in such a suit is entitled to 
the benefit of the prior proceedings therein. 

The distinction between a supplemental bill and an original bill 
in the nature, of a supplemental bill is stated by Judge Wallace in 
Campbell v. City of New York (C. C.) 35 Fed. 14, as follows: 

''Although the distinction between supplemental bills and original bills 
seems to rest upon purely artificial reasons, it is well recognized, and is at- 
tended in practice with consequences which affect the substantial rights 
of parties. If the cestuls que trustent had not transferred all their interest 
Id the subject-matter, and there had been simply a change of trustees by 
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operation of law, or if there had been only a partial alienation of the title 
of Campbell, a supplemental bill might lie. As it is, the demurrer must 
be sustained." 

In Daniell's Chancery Practice it is said: 

•If, after a suit was instituted, any circumstance occurred which, with- 
out abating the suit, occasioned an alteration In the interest of any of the 
parties, or rendered it necessary that new parties should be brought before 
the court, the proper method of doing It was by supplemental bill. ♦ ♦ ♦ 
If a plaintilf, suing in his own right, made such an alienation of his property 
as to render the alienee a necessary party to the suit, but not at the same 
time to deprive himself of all right in the question, he brought the alienee 
before the court by supplemental bill." Daniell, Oh. Prac. (5th Am. Ed.) 1515, 
151«. 

See, also, Walter Baker & Co. v. Baker (0. O.) 89 Fed. 673, and 
eases cited. The demurrer is overruled. 



CODDINGTON V. PROPFB. . 

(Circuit Court, B. D. Pennsylvania. February 6, 1901.) 

L Patents— Infringement. 

Patent No. 307,746, claim 1, as to sealing wax composed of certain 
designated substances and finely-ground fibrous material, lield infringed 
by the Propfe patent. No. 636,022, claiming a sealing wax composed of 
certain named substances and ''fibers of asbestos wooL*' 

2. Same— Claims for Functions. 

In patent No. 303,964, for Improvements in machinery for manufactur- 
ing wax tapers and coated strings, the first class of claims are claims for 
functions, and void. 

8. Same— Anticipation. 

Patent No. 303,984, for improvements in machinery for manufacturing 
wax tapers, as to the first class of claims held anticipated In view of 
McPhetrldge patent. No. 16,211. 
4. Same— Restriction. 

Patent No. 303,984, for improvements in machinery for manufacturing 
wax tapers, is, as to the second class of claims, unless they are restricted 
to the precise combination, anticipated by prior patents. 
6. Same. 

Patent No. 303,984, for Improvements in machinery for manufacturing 
wax tapers, held not infringed. 

E. Hayward Fairbanks, for complainant 
Hector T. Penton, for respondent. 

J. B. Mcpherson, District Jodge. The defendant Is charged 
with infringing two letters patent, — one being No. 307,746, issued 
November 11, 1884, for improvements in composition for sealing 
wax; and the other being No. 303,984, issued August 26, 1884, for 
improvements in machinery for manufacturing wax tapers and coated 
strings. The defenses are want of novelty and noninfringement. 

Patent No. 307,746 has two claims, but only the first is involved 
in this suit. The claim is as follows: 

"A sealing wax consisting of resfn, oil, or oily substance or substances, and 
finely-ground fibrous material, substantially as and for the purposes speci- 
fled." 
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The speciflcatloD describes the compositioB fully, and explains the 
purposes for which it is to be used. 

'*The object of my invention is to produce a sealing wax which shall pos- 
sess to a large extent the qualities of wax composed largely of beeswax, 
but which shall be more tenacious, and much cheaper. This wax is espe< 
cially applicable to sealing cans containing fruit, vegetables, meat, and the 
like; and in this connection I prefer to employ it in the form of waxed strings, 
prepared by a machine, which is also my invention, and which forms the 
subject for separate letters patent This wax may, however, if desired, be 
employed in the usual manner for sealing cans. The wax consists of a com- 
position of resin, oil, or tallow, or other oily substance or substances, and 
a fibrous material,— such as cotton or hemp fiber, asbestus, or agatite finely 
ground, — and mixed for ordinary purposes in the proportion of sixteen parts 
resin, one to two parts tallow or oil, and two parts of the fibrous material. 
The resin and tallow are first weU mixed, after which the fibrous material 
is added, and the whole thoroughly mixed, and the mixture is then poured 
out into molds of any desired size and shape, and aUowed to cool, when it is 
ready for use. 

'*If the wax is to be used In the manner most common for sealing cans* 
it )s molded into sticlcs, in which shape it is place.d in the market; but if it 
is to be used in the form of waxed strings, as above mentioned, the strings 
are properly coated with the wax while it is in a molten or liquid state, and 
allowed to harden on the strings. 

"The resin which I preferably employ is that known as *plne-tree resin,' 
and the preferred grades are B and F. For the lower grades a greater amount 
of oil or tallow or other oily substance will be required. The objection to 
the lower grades of resin is that they make a dark-colored wax, which is not 
so handsome or salable as the lighter-colored wax made from the higher 
grades of resin. 

*'The preferred description of oil or oily substance or substances which 
enter as an ingredient or Ingredients Into the above-described composition 
are what are known as 'nondriers,' and of these nondriers the preferred are 
such as tallow, lard, paraffin oil, and cotton-seed oil. 

*The precise portion of resin or oil may be somewhat varied In case it is 
desired to make the wax harder or softer. By increasing the proportion of 
resin, the wax is made harder, and by increasing the proportion of oil it is 
made softer, and it may thus be made of any desired degree of hardness. 
The fibrous material employed Imparts to the wax a very tough and tenacious 
property, which causes it to adhere very firmly to the can, and prevents it 
from being drawn in by the cooling of the contents of the can." 

The defendant's composition, for which he has also obtained a 
patent, — ^No. 636,922, applied for since this suit was brought, and 
issued November 14, 1899, — is composed of "resin, an oily substance, 
fibers of asbestus wool, and stearic acid.'* Some effort was made 
to sustain the defense of noninfringement bj asserting, in the lan- 
guage of the defendant's specification, that the stearic acid has "a 
chemical effect apparently upon the resin, tallow, and asbestus fiber, 
particularly the former, which gives a resultant composition hav- 
ing properties peculiarly its own, and which is well adapted to the 
coating of strings for the purpose hereinbefore stated"; but the 
effort did not pass beyond the stage of mere assertion. It is true 
that the defendant repeated in his testimony the words just quoted, 
but obviously this repetition added nothing of value. So far as ap- 
pears, no chemist has examined or analyzed the composition, and 
the defendant is not qualified to give expert testimony upon the 
subject. Stearic acid is a fatty or oily substance, and there is no 
evidence that would justify me in finding that it behaves otherwise 
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in his composition than tallow op lard would behave. There is a 
clear infringement, therefore, of complainant's first claim, unless 
^'fibers of asbestus wool" diflfer materially from "finely-ground fibrous 
material." As it seems to me, after an inspection of the two sub- 
stances, there is no such difference in fact, whatever may be the 
apparent difference in the language used to describe them. Noth- 
ing more is needed to show their practical identity than to compare 
specimens of the two materials. Both are finely divided powders, 
scarcely differing in any respect save in color, and certainly not in 
the size of their respective particles. It conveys a wrong impres- 
sion to speak of "fibers of asbestus wool," as if the minute par- 
ticles of this substance resembled the fibers or strands of animal 
hair or wool. It is a powder merely, and, as the defendant uses 
it, is already as fine as if it had been finely ground. The purpose 
of such material is to act as a binder to make the wax tough and 
tenacious, and not to act chemically upon the resin and the tallow, 
or other oily substance. I am, therefore, of the opinion that the 
defendant's composition infringes the first claim of the complain- 
ant's patent No. 307,746. And, without discussing the two patents 
set up as anticipations, I am also of opinion that neither is effective 
for this purpose, — ^the Burbridge patent, because its fibrous material 
is not to be finely ground; and the Waterous patent, because steatite 
does not appear to be a fibrous material. . 

To the patent for the machine, however, I think the defense of 
noninfringement is good. The complainant's machine belongs to the 
class described in McCormick v. Talcott, 20 How. 405, 15 L. Ed. 
931, in the following passage: 

"If he be the original Inventor of the device or machine caUed the 'divider/ 
he wlU have a right to treat as infringers all who make dividers operating 
on the same principle, and performing the same functions by analogous means 
or equivalent combinations, even though the Infringing machine may be an 
improvement of the original, and patentable as such. But, if the invention 
claimed be itself but an improvement on a known machine by a mere change 
of form or combination of parts, the patentee cannot treat another as an in- 
fringer who has Improved the original machine by use of a different form 
or combination performing the same functions. The inventor of the first 
Improvement cannot invoke the doctrine of equivalents to suppress all other 
improvements which are not mere colorable invasions of the first." 

The machine is designed "rapidly and cheaply [to] produce waxed 
strings or tapers for sealing fruit jars, or for lighting purposes. 
It has special reference, however, in the present instance, to the 
manufacture of waxed strings for sealing fruit jars." The claims 
said to be infringed are seven in number and fall into three classes; 
the first class being: 

"(1) A machine for manufacturing waxed strings or tapers, by the aid of 
which machine said strings are waxed and automatically cut to the required 
length, substantiaUy as and for the purposes specified." 

"(22) The combination of mechanism, substantially as described, for coat- 
ing strings with wax, and mechanism for automatically cutting the strings 
Into the desired lengths after being coated, substantially as and for the pur- 
poses specified." 

The second class being: 

''(2) A machine for coating strings with vrax, consisting of a pan, B, In 
which to melt the wax, and mechanism, substantiaUy as described, for re- 
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taining the strlDgs in said x>aii, and drawing them horizontally through the 
same, substantially as and for the purposes specified." 

"(4) The combination of a vessel for holding the melted cord-coating ma- 
terial, staples or guiding devices having openings, bi and b^, and means for 
drawing the strings through the staples or guides, bi, b^, substantially as 
and for the purposes specified." 

"(6) In a device for coating the cord or strings, the combination of the 
extended shallow pan for holding the liquid cord-coating material and devices 
for Iceeping the cord near or at the bottom of said pan while being drawn 
through said pan, substantially as and for the purposes specified." 

And the third class being: 

"(14) In a machine for coatiug strings, the roller, C, provided with a porous 
exterior, substantially as and for the purposes specified." 

*'(3) The combination of the vessel for holding the cord-coating material, de- 
vices- for immersing the cord therein, drum or roller, C, and feed rollers, d 
and di, all supported in an appropriate frame, and mechanism, substantially 
as described, for causing said rollers to revolve, substantially as and for the 
purposes specified." 

Concerning the first class, it is enough to say that these are either 
claims for functions, and therefore void, or else they are claims for 
the particular devifce described in the specification, and need not be 
separately considered. As broad claims for the device, I think they 
cannot be sustained, in view of the patent to McPhetridge, No. 
16,211, dated December 9, 1856, and perhaps also in view of other 
prior patents cited by the defendant. 

The second class are claims for a combination consisting of a 
waxing pan, the staples or guiding devices therein for keeping the 
strings submerged in the veax, a revolving and grooved roller or 
drum covered with cloth or other soft porous material, a pair of 
geared feed rollers, and mechanism for causing the rotation of the 
drum and the feed rollers. Unless these claims be restricted to the 
precise combination claimed, they cannot be sustained, for prior pat- 
ents show a waxing pan, guiding devices therein, and a pair of geared 
feed rollers to draw the material from and through the waxing pan. 
The thirteenth, fourteenth, fifteenth, and sixteenth paragraphs in 
defendant's statement of facts (with a slight change) are, I think, 
undoubtedly true: 

"(13) It was not new with Ooddington to provide machinery or mechanical 
apparatus to cover wick or strings with a waxing or coating composition, and 
to cut oflC the same In definite lengths; the ancient wax tapers and wax 
matches having been so made. 

*'(14) It was not new with Goddlngton to provide a mechanical structure 
to deliver sheets of paper or a series of cords or wicks to a waxing or coating 
pan, means to keep the cords submerged therein, means to strip off the sur- 
plus coating, driven rollers to draw the paper or cords from the waxing pan, 
and means to wind up the waxed paper or cord, or to deliver it to other de- 
vices for further treatment. 

"(15) The prior patents to Bancroft of 1882, Page of 1881, Montgomery of 
1849, and McPhetridge of 1856, each show and describe some or all of this 
mechanism, substantially as stated In the preceding paragraph. 

"(16) It was not new with Ooddington to provide, In a single apparatus 
or machine, mechanisms operating automatically and In unison, whereby a 
string was fed forward, coated with wax or like composition, cooled, drawn 
forward by driven rollers, delivered to cutting devices, and cut off In definite 
lengths, in one continuous operation; such a machine or apparatus being 
described in prior McPhetridge United States patent of 1866/' 
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A prominent feature of the third class of claims is the roller pro- 
vided with a porous exterior. The specification further describes the 
drum or roller as follows: 

"This drum is covered with cloth, which is kept constantly moistened by 
water from the trough, the preferred means of conveying water from the 
trough to the drum being a strip of cloth, one edge of which is in the trough 
and the other edge resting on the drum. This strip acts on the principle 
of a syphon, and keeps the cloth on the drum moist, and the strings are 
thus drawn between two moistened surfaces, and are thus cooled and moist- 
ened." 

In claim 15 the same language is used as in claim 14, except 
that the word "soft" is inserted before the word "porous." I agree 
with the defendant's expert in believing tha"t the difference between 
these two claims is immaterial. To use his language: 

"While the specification describes cloth as the *porous' covering of the 
drum, the absence of the word *soft' of claim 15 from the otherwise identical 
claim 14 in question would indicate that some other covering than doth 
could be substituted; but, as both the claims use the word 'porous,' and 
as the specification describes that the function of the covering is primarily 
to absorb water from the superposed trough, and give It up to the coated 
string passing over the drum, it is obvious that no covering which will not 
perform these functions is the 'porous* or 'soft porous' material of the patent. 
♦ ♦ ♦ I do not think, therefore, that the thing referred to in the claim 
14 in question Is merely a drum per se covered with soft material, nor a 
drum covered with a porous, water-absorbing material, but is a drum capable 
of absorbing and giving off water when arranged in proper combination with, 
or rather in relation to, a water trough delivering water thereto, and also 
when arranged to operate as a guiding device, and hence grooved, and with 
means to revolve said drum." 

It is sufficient to add that there is no such drum in the defendant's 
machine. The device that is supposed to correspond is thus cor- 
rectly described in the brief of defendant's counsel: 

"These rollers are merely guide rollers. They are free to revolve, but are 
not driven. They are nothing but plain, wooden, uncovered rollers. Their 
obvious function is to guide the string to and through the water in the cool- 
ing pan marked 'D.' They are in no sense drawing rollers. They are not 
cooUng rollers in the sense of the claim of the patent, and certainly are not 
roUers 'covered with a porous material.' " 

The bill must be dismissed as to the patent for the machine, but 
sustained as to the patent for the wax. The costs will be equally 
divided. 



GAISMAN et al. v. GALLERT. 

(Circuit Court, S. D. New York. January 12, 1901.) 

t Patents— Construction op Claims. 

When the claims of a patent are open to two constructions, one of which 
destroys, while the other saves, the patent, the court will not hesitate to 
adopt the latter, especially as against one who has certainly copied and is 
using the invention. 

2. Save — Infringement— Waist Belts. 

The Gaisman patent, No. 542,306, for an improvement in waist belts 
(claims 1 to 5), construed, and held valid, and to include as a part of the 
fastener or holding device claimed the button holders shown in the pre- 
ferred method of construction, and also held infringed. 
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In Equity. Suit for infringement of patent On final hearing. 

The patent in snit is No. 542,306^ granted to Henry J. Gaisman, assignor 
of one-half to Ferdinand S. M. Blun, for an improvement in waist belts for 
men and women. The specification says: "My invention provides conven- 
ient means for firmly holding the belt and trousers in the desired position 
relatively to each other, so that the belt or garment cunnot fall below or 
work up above the fixed proper position; also, when desired, can afford such 
connecting means as to conceal from the outer view of the belt the existence 
of such means and leave the outer facing of the belt undisturbed with 
the appearance of an ordinary belt With my invention suspenders may be 
worn or omitted. The belt may be worn without malting use of the inven- 
tion. Trousers are generally supplied with suspender buttons. It is common 
to provide each side of the front with two buttons and two buttons in the 
back; but they are liable to vary in their distance apart and in their 
positions forward and backward. My invention provides means for aUowing 
each button or its connecting means to adjust itself laterally to requirements. 
It also allows a belt of a given size to adjust itself to a wide range of sizes 
of waist. My* belt holds itself in such a position as to cover and conceal the 
Joining line of the upper and lower garments. • ♦ ♦ The engagement 
of the buttons with the button holder is reliable and can be effected rap- 
idly. It insures the required position of the belt and upper edge of the 
trousers, so that the upper edge of the trousers is concealed under the belt. 
While the details of construction shown in the .dra wings are the ones I 
prefer, they are subject to modifications which would not depart from 
the spirit of the invention and are intended to be included by the claims. 
The form of holder and its means of engaging and disengaging with the 
button may be varied within wide limits. The stay and metal facings may 
be varied in form, proportions, and material. The slot or guldeway need 
not be straight. It may obviously be curved, waved, or variously formedv 
Instead of the outer portion of the belt being thicker than the inner por- 
tion or lining the conditions may be reversed. I can dispense with the 
lining and attach to the main or outer body of the belt a horlzontaUy- 
formed guide or slotted piece of metal or suitable material, which shall 
carry the button or button holder." The first five claims of the patent are 
involved. The claim chiefiy relied on is the third, which is as follows: "(3> 
As a new article of manufacture, a flexible belt having secured thereto 
a series of fasteners each provided with a horizontal slot open at one end, 
said fastener being located on the Inner face of the belt, and being spaced 
apart, and means located at the open end of said slot to prevent the 
spontaneous removal of the button through the open end of the slot under 
ordinary conditions of use, but arranged to allow the button to be removed 
by a direct pull when required, all substantially as herein specified." The 
answer alleges the usual defenses of lack of novelty and invention. The 
defense principally relied upon at the argument and in the brief is that if 
the claims are given the limited construction required by the prior art the 
defendant does not infringe. 

T. F. Bourne, for complainants. 
E. M. Marble, for defendant. 

COXE, District Judge (after stating the facts). What Galsman 
invented and secured by the claims in issue was a flexible belt ca- 
pable of easy adjustment and so constructed as to cover and con- 
ceal the joining line of the shirt and trousers of a man and the waist 
and skirt of a woman. The third claim may be considered as fairly 
representing the others. . It is intended to secure as a new article of 
manufacture a flexible belt having secured thereto (1) a series of 
fasteners spaced apart and located on the inner face of the belt, (2) 
each fastener being provided with a horizontal slot open at one end, 
(3) means located at the open end of said slot to prevent the apon- 
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taneous removal of the button, but to permit its removal by a direct 
pull. Many prior inventors had the same object in view as Gaisman 
and it is not surprising that in stating the purpose of their inven- 
tions they have used language similar to his. There is, however, 
nothing in the prior art which shows his method of solving the prob- 
lem. The prior structures appear to have had a transient and par- 
tial success, whereas Gaisman's has been very generally adopted. 
It IS not necessary to examine tlie prior art in detail for the reason 
that it is not pretended that the patent is anticipated by any of the 
references. In the opinion of the court the defendant's best refer- 
ence is the patent of Van Duzer. The horizontal slot of this patent 
is shown on the outside of the belt, but this difference is immaterial 
as one has but to turn the belt over in order to have a slot on the in- 
side. The device, however, operates in an entirely different man- 
ner from the complainants' fastener. It is clumsy and one that can 
never become popular. It lacks simplicity and ease of operation. 
It requires time and care to locate the button in the slot and the 
disengagement is equally difficult. In the Sanders belt the metallic 
loops are seen on the outside of the belt. The loops are detachably 
fastened to the trousers buttons by means of a jaw or clamp. The 
device has none of the distinctively novel features of the Gaisman 
invention. The serious inquiry seems to be not whether the claims 
have been limited by the prior art but whether Gaisman has himself 
so limited them that they include neither his own nor the defend- 
ant's device.' The specifications and drawings show two ways in 
which the invention may be practiced. First, with a button holder 
sliding in a horizontal channel, and, second, with the holder omitted 
and the button engaging directly with the channel. Precedence is 
clearly given to the first of these mechanisms. The second is men- 
tioned in a single paragraph of the description as an alternative con- 
struction and is shown in only one figure of the drawings — ^the eighth 
and last. And yet it is asserted that none of the claims covers what 
the patentee evidently considered the principal feature of his inven- 
tion. 

The court is unable to perceive how the proceedings before the 
patent office materially affect the present controversy. The effort 
there was to avoid the Van Duzer reference, it being thought for a 
time that the longitudinal slot in the plate there shown met Gais- 
man's open slot and method of applying it as shown in Fig. 8. On 
March 25, 1895, amended claims to obviate the objections of the 
examiner were submitted with a memorandum which states as fol- 
lows: 

"The claims as now presented seem to us to clearly avoid the references, 
for the reason that in Van Duzer a direct pull on the button will not carry 
it through the slot In the fastening as said fastening has no open ended slot." 

Five days afterwards the patent was allowed. It was not nec- 
essary to omit the button holder in order to avoid Van Duzer. Van 
Duzer does not show a button holder or anything approximating one; 
he shows nothing but a closed longitudinal slot in which t^e sus^ 
pender button can slide after being locked in. This slot either an- 
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ticipated Pig. 8 or it anticipated nothing. There was nothing in the 
patent office proceedings which required the omission of the button 
holder as a condition precedent to obtaining a patent. It is incon- 
ceivable that the patent-office officials could have believed the pat- 
ent valid for the open slot of Fig. 8 and void for the features shown 
in the other figures. In Fig. 8 the engagement with the button is 
made directly, in the other figures it is made through the medium. of 
an ingenious holder adapted to fit buttons of all sizes and slide easily 
in the guideway. The specification says: 

"When the button is connected directly, it occupies a position similar to 
the plate H [bottom plate] of the button holder." 

Two propositions are advanced in support of the contention that 
the claims are not infringed. First: The claims must be construed 
so narrowly that no structure will infringe in which the patented 
device is not "copied and reproduced in its minutest details." Sec- 
ond: The defendant's structure does not infringe unless a button 
holder is "read into" the claims, which, upon the facts in proof, the 
law will not pennit. If the first of these propositions be accepted 
nothing but a Chinese copy will infringe, and if the second be ac- 
cepted it is doubtful if even a Chinese copy will infringe. If the con- 
tentioh be correct that the claims do not cover the device when a 
button holder is employed it follows that any one can with impunity 
appropriate the exact device shown in Figs. 2, '3, 4 and 5 of the draw- 
ings. The proposition is somewhat startling on its face and should 
be supported by exceedingly cogent reasoning. If there be a way 
compatible with reason and common sense to avoid a construction 
which declares that a patent granted by the government has no claim 
which protects the invention, that way should be found and followed. 
It is thought that neither of the defendant's propositions can be 
maintained. Although the complainants are not entitled to a broad 
construction they are entitled to a construction which covers plain 
and palpable imitations of their improvement, and they are also en- 
titled to a liberal reading of the claims when they are attacked by 
one who is most certainly using the invention. That the claims are 
capable of the construction asserted by the defendant may well be 
conceded, but it is thought that they are also capable of the con- 
struction urged by the complainants. When forced to choose be- 
tween a construction which destroys and one that saves the patent 
the court should not hesitate to adopt the latter. Winans v." Den- 
mead, 15 How. 330, 341, 14 L. Ed. 717; Machine Co. v. Lancaster, 
129 U. S. 263, 9 Sup. Ct. 299, 32 L. Ed. 715; Hoyt v. Home, 145 U. 
S. 302, 309, 12 Sup. Ct 922, 36 L. Ed. 713. If the claims relate sole- 
ly to the structure shown in Fig. 8 there is no infringement; if, on 
the contrary, the words "fasteners", and "holding device" of the 
claims be held to refer to "the button holders J" there is no diffi- 
culty in finding infringement, for the defendant's button holders con- 
tain every feature of this holder. 

The defendant operates under a patent to Schwarz which was re- 
jected upon reference to the patent in suit In reply to the ex- 
aminer's criticisms the solicitors wrote; 
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''Applicant gets all the functions of Galsman's preferred' construction and 
more, with the exception that the applicant's plate Is permanently attached, 
whereas Gaisman's is remoTable." 

In Other words, the defendant's device was claimed as an improve- 
ment on Gaisman's device, showing the latter and some additional 
features. The use of the improvement, if it be one, is immaterial so 
long as defendant uses the patented mechanism. It follows that the 
complainant is entitled to the usual decree. 



SPRAGUE ELECTRIC RY. & MOTOR CO. V. STEEL MOTOR CO. 

(Circuit Oourt, W. D. Fennsylvania. July 12, 1898.) 

No. 11. 

Patent— Suit for Infringement— Ik junction. 

Where complainant in an action for a preliminary Injunction asks 
leave to withdraw so much of its motion as seelss an injunction based on 
Infringement of a certain claim of a patent, and it does not appear 
from complainant's moving papers that he charges respondent with in- 
fringing in the manufacture and sale of the articles referred to in such 
claim, the question of such infringement wiU not be passed upon solely 
at respondent's instance. 

Sur Motion for Preliminary Injunction. 

Betts, Betts, Sheffield & Betts and Christy & Christy, for complain- 
ant. 
Harding & Harding, for respondent. 

BUFFmOTON, District Judge. The complainant, the Sprague 
Electric Railway & Motor Company, moves for a preliminary injunc- 
tion against the Steel Motor Company to enjoin infringement of 
claims 2 and 6 of letters patent No. 324,892, issued August 25, 1885, 
to Frank J. Sprague for an electric railway motor. These claims 
were adjudged valid by the circuit court of the Second circuit, and its 
decree affirmed on appeal. The validity of the patent having been 
sustained, an injunction must issue, as the respondent company con- 
cedes that Exhibits Nos. 1, 2, 3, 5, 6, and 7 infringe the second claim. 
As to the sixth claim, respondent alleges that the present proofs fail 
to show in said exhibits the use of all the elements of said claim. 
We will not pass on that question, as the complainant asks leave to 
withdraw so much of its motion as seeks for an injunction based on 
infringement of said claim. Such leave will be given, without prej- 
udice to complainant's right to aver and maintain such charge of in- 
fringement hereafter. 

The foregoing enjoined types are what are known as "nose-suspend- 
ed motors." The respondent manufactures motors with sidebar 
suspensions, and has produced plans and models of two such, known 
as Nob. 4 and 8, respectively, has submitted them to the inspection 
of the court and parties, and has urged the court on this present mo- 
tion to pass on the question whether they infringe. Counsel for re- 
spondent allege that complainant's moving papers charge that re- 
spondent infringes in the manufacture and sale of said side-suspended 
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motors. A careful consideration of the record satisfies ns that such 
charge has not been made on the motion before us by complainant, 
and that the respondent, not the complainant, has sought to raise 
that issue. Against action thereon by the court the complainant pro- 
tests, alleging that, while it regards said types as infringing the pat- 
ent in suit, it is not willing to have that question passed on in the 
present motion or presentation by the respondent, and on its models 
and drawings. We must therefore regard the question as before us 
wholly and solely at the respondent's instance. Such being the case, 
we must decline to pass upon it. The practice to the contrary is set- 
tled in tills circuit. Edison Electric Light Co. v. Westinghouse Elec- 
tric & Mfg. Co. (O. C.) 54 Fed. 504. Let an injunction as indicated 
above be drawn and submitted. 



BDISON PHONOGRAPH CX). et aL T. KATJFMANN et aL 

(Circuit Court, W. D. Pennsylvania. January 3, 1901.) 

No. 8. 

L Patents— Inpringemekt— Right to Impose Conditioks on Purchasbbs. 

The manufacturer of i^ patented article has the right in selling the same 
to Jobbers for the trade to prescribe conditions and restrictions to govern 
its subsequent sale, and one who buys from a Jobber with notice of such 
conditions and restrictions Is bound thereby, and for their violation may 
be treated as an Infringer. 

3. Same— Sale in Violation op Known Restrictions. 

Complainants manufactured a patented phonograph, which they sold 
only under what was called a "Jobber's agreement/' which contained cer- 
tain conditions and restrictions as to the prices at which the Instruments 
were to be sold. Defendants applied to purchase, and were sent a copy 
of such agreement to sign, and informed that no sales were made except 
thereunder. They refused to sign such agreement, and subsequently 
procured a third person to purchase and ship them the instruments, which 
he did by signing the agreement. Defendants proceeded to seU the in- 
struments so bought in violation of the conditions of the agreement 
Held, that they were not bona fide purchasers without notice of such con* 
ditions, notwithstanding they took the instruments from the first pur- 
chaser unconditionally, and without knowledge that he signed the agree- 
ment, but, under the circumstances, were put upon inquiry, and were, 
moreover, bound by the knowledge of the first purchaser, as their repre- 
Bentatlve, and in selling in violation of the known rules of complainants 
rendered themselves liable as Infringers. 

In Equity. Oh motion for preliminary injunction. 

Howard W. Hayes, for complainants. 
W. B. Rodgers, for respondents. 

ACHESON, Circuit Judge. I cannot doubt that the complainants 
have the right to sell their patented phonographs with the restric- 
tions and upon the conditions contained in their "jobber's agree- 
ment/' and that dealers buying the patented instruments from the 
jobbers with notice of those restrictions and conditions are bound 
thereby. Dickerson v. Matheson, 6 C. C. A. 466, 57 Fed. 524; Same 
v. Tinling, 28 0. 0. A. 139, 84 Fed. 192, 195. The material facts 
here appearing are these: Upon application for a supply of the 
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patented phonographs by the defendants to the complainants, the 
defendants were informed of the plan the complainants had de- 
vised for the protection of themselves and their customers as em- 
bodied in their "jobber's agreement," and a copy of that agreement 
was furnished to the defendants to be signed by them. A corre- 
spondence by letters between the parties then ensued. The de- 
fendants asked to have the agreement modified by striking out the 
eleventh clause, but this was positively refused by the complainants. 
The defendants were advised fully of the reasons which had led 
to the adoption of the plan for doing business as contained in the 
"jobber's agreement," and the defendants were distinctly informed 
that the complainants would not deviate therefrom in any instance. 
Shortly thereafter (within two months) the defendants took steps 
to get a supply of the patented phonographs manufactured by the 
complainants through one Wood, a merchant of the city of New 
York, from whom the defendants were accustomed to purchase other 
goods. Wood was not then a dealer in phonographs, and the de- 
fendants did not send him an order for the instruments. The de- 
fendants' manager, Mr. Baer, saw Wood personally, and procured 
his services in the matter of obtaining the phonographs from the 
complainants. The following extract from Mr. Baer's afSdavit in 
behalf of the defendants, made and filed herein, states the trans- 
action thus: 

''Affiant Inquired of said Wood as to whether the purchase of the phono« 
graphs could be made from him, to which inquiry said Wood replied that he 
did not then know, but felt sure that he could get them, and sell them to 
defendants. It was distinctly understood between affiant and said Wood 
that defendants, in case they received the phonographs, would not be bound 
by any trade restrictions. Shortly thereafter affiant saw said Wood, and made 
Inquiry as to what, if anything, had been done in relation to the matter. Wood 
replied that one Gilmore, the president or manager of the complainant com- 
panies, had been in Europe for some time, and was expected home in a few 
days, or had been home a few days; that said president or manager was a 
friend of his, and that there was no use for him to talk to anybody else; 
that when one wants on the inside one must go to the head man; and that 
he would go to Orange in a few days, and see said Gilmore about the matter. 
Shortly thereafter affiant saw Wood, who informed him that the goods desired 
would be shipped in a few days. Affiant then told him that defendants might 
cut the list prices, and Wood replied: *I don't care what you do with them. 
You may give them away if you want to.* Affiant said, *I fear you cannot 
get further orders if we break the price.' Wood replied that he would not 
have any trouble getting more goods because of his relation with the said pres- 
ident or manager. The purchase made from Wood was unconditional, and 
there was no agreement or understanding, expressed or implied, that the de- 
fendants were to be in any way restricted as regards price or otherwise." 

In fact, Wood procured the phonographs from the complainants 
by first signing the said "jobber's agreement," thereby becoming 
subject to all its restrictions and conditions. Having thus acquired 
from the complainants these phonographs, Wood immediately ship- 
ped them to the defendants, who have been selling them at their 
store in Pittsburg in violation of said restrictions and conditions. 
Can the defendants be esteemed bona fide purchasers without no- 
tice? I think not It is hard to believe that they placed any 
reliance whatever in the representations of Wood. They had just 

105 F.— 61 
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been in direct commnnication with the complainants, and had learned 
what their invariable course of business was. The defendants cer- 
tainly knew enough to distrust the ability of Wood to procure by 
legitimate means the phonographs freed from restrictions and con- 
ditions. Indeed, Wood's suggestion involved secret and underhand 
dealing with an official of the complainant companies. Under all 
the circumstances, inquiry by the defendants of the complainants 
was a plain duty, and such inquiry would have revealed the truth 
instantly. Moreover, the defendants did not buy in the open mar- 
ket. They purchased through Wood. He represented them in the 
transaction, and his knowledge is to be imputed to the defendants. 
The defendants, I think, must be treated as infringers. Let a de- 
cree for a preliminary injunction be drawn. 



LEIN T. MYERS et aL 

(CIrcatt Court of Appeals, Second Circuit. December 6, 1900.) 

No. 7. 

Patents— Anticipation— Evidence of Prior Invention. 

The Lein patent. No. 615,073, for a mattress frame, claim 1, held 
anticipated by the Taber design patent No. 26,245, Issued prior to Lein's 
application, and concededly disclosing the same device, on the ground that 
the evidence was insufficient to sustain the burden resting on complainant 
to prove the priority of Leln*s invention. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

This cause comes here upon an appeal from a decree of the circuit 
court, Southern district of New York, sustaining the first claim of 
United States patent 615,073, and finding infringement in defendants' 
structure. 97 Fed. 607. 

M. E. Robinson, for appellants. 
Clifton V. Edwards, for appellee. 

Before LACOMBE and SHIPMAN, Circuit Judges. 

LAOOMBE, Circuit Judge. The patent is for a mattress frame, 
and was issued to complainant November 29, 1898, upon an applica- 
tion filed August 7, 1897. The specification states that the object 
of the improvement is to construct a simple and inexpensive frame, 
in which the smallest possible surface will be exposed to the accumu- 
lation of dust, dirt, or vermin, and in which the weight put upon the 
mattress will be so distributed as to be directed against all parts, and 
in which the greater the weight the more firmly will the frame be 
held together. The device comprises a comer bracket in which the 
side rails and end bars are inserted. Of this bracket the specification 
states: 

"The bracket, O, comprises a socket, e, into which the end of the side rail is 
adapted to snugly fit, while the upper surface of this socket extends back- 
wardly a suitable distance, forming an extension, d, which, when the woven- 
wire fabiic is attached to the end bars, bears firmly down upon the side 
rails, as hereinbefore mentioned." 
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The first claim is as follows: 



''(1) A socket for a. mattress frame comprising a part adapted to engage 
the upper surface of the side rails of the mattress frame, a horizontally ex- 
tending shoulder formed on one side thereof, a vertically extending bracket 
at the outer end of said shoulder, a similar bracket at the point where said 
socket engages the side rail, and means for screwing the end bar of the 
mattress to the upper ends of said brackets, substantially as described." 

On November 3, 1896 (upon application filed August 10, 1896), a 
patent for a design for a corner block for mattress frames was issued 
to one Taber (design No. 26,245). It is conceded by complainant that 
the subject-matter of the first claim of the patent in suit is disclosed 
in this design patent. To avoid the defense which this design patent 
establishes, it is necessary for complainant to show that his invention 
antedates the date of his application by several months. The burden 
of proving this is upon complainant, and we are unable to concur 
with the judge who heard the cause at circuit that he has borne such 
burden. Such evidence, .especially when it deals with experiments 
which resulted only in some two or three specimens, which never left 
the shop, and were seen years before by but a few persons, who, in 
giving their recollections of dates, are unable to fix such dates by 
reference to some transaction whose date is susceptible of definite 
proof, is rarely satisfactory. Before discussing this testimony, it 
may be noted that it deals with two different groups of devices, an 
"earlier pattern" and "earlier casting/' and a "later pattern" and 
*^ater casting." The judge at circuit was of the opinion that the 
earlier device embodied the invention of the first claim. We have 
reached a different conclusion, not finding in it the "part adapted to 
engage the upper surface of the side rails," which the specification 
refers to as an extension backwardly a suitable distance, thus secur- 
ing a bearing surface adapted to give the strength of structure and 
distribution of weight, which was the object sought for. The crucial 
fact, therefore, which complainant must establish by persuasive 
proof, is a date for the "later" pattern or casting prior to November 
3, 1896. 

Complainant's application is sworn to July 19, 1897. His concern 
moved into a new factory on Second avenue in December, 1894. His 
narrative of what took place between these fixed dates is as follows: 
Shortly after he got settled in the new quarters (Second avenue), it 
being a dull season, he made sketches, experimented, and, having 
finally settled upon a plan, made patterns, which he got completed 
somewhere about March or April, 1895 (before the busy season, which 
was usually in April or May). Shortly after the patterns were com- 
pleted, castings were made of comi)osition. After these were made, 
he got the tubular side rails ready, and the frame was assembled into 
a spring (the trade-name for a completed spring mattress), and put 
together by himself and one of his workmen, Beyers. It then ap- 
peared that the tension was not great enough, so the spring was 
taken apart, and the fabric cut off, in order to put on fabrics with 
greater tension. By that time they were in the busy season, and the 
thing was laid aside, so that they might get out orders, and the "in- 
vention lay dormant for some little time." At that time his idea, as 
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he Bays, was to 'toake the casting of something stronger than the 
comppsition," and he finally got them made of malleable iron. There 
is no suggestion that the model of the castings was then changed; 
only the material. This "took some time to get them cast/' and it 
was late in the fall before they were ready to do much more with it. 
'When we got time," says the witness, "after our busy season was 
over in the fall, we took the matter up again, made a spring that suited 
us so far as tension was concerned, but not so attractive as we would 
like," In this narrative complainant is corroborated by the workman 
Beyers, who says he believes he saw the pattern in the early part of 
1895, and the casting in about May or June; that he very wdl recol- 
lects putting the bed together, which, "to the best of his knowledge, 
must have been" in the month of June, 1895. He is also corroborated 
by his son, William J. Lein, who says he saw the pattern before they 
moved to Second avenue (a fixed date, — ^December, 1894), and the 
casting four or five months after moving, when he assisted to con- 
struct a metallic bed with the identical casting in it. The evidence 
abundantly proves the existence of the device embodied in the earlier 
pattern and casting in the year 1895. As to the device embodied in 
the later pattern and later casting, however, the evidence is unper- 
suasive. Complainant's narrative is that after he had made a bed 
that suited, using the earlier form of casting in malleable iron, 
which was late in the fall of 1895, he went to work to make another 
set of patterns. "These patterns," he says, "with the sketches, took 
some time, and, with the business then increasing, it was some time 
before we got the castings ready to put together. We were, however, 
so well satisfied with what we had done that T determined to apply 
for a patent, and did so in July, 1897, to the best of my recollection. 
The pattern I produce is one that was made at that time." In this 
narrative of events it will be observed that the witness gives no date 
for the production of the later pattern, and his statement seems 
rather to indicate that such' production was nearer in time to the 
application for the patent than it was to the completion of the earlier 
model of spring bed. The man who made the castings is named, 
but neither himself nor his books produced to fix the date. At the 
close of a long direct and cross examination, complainant was asked 
on redirect the question, "When did you receive the later castings?*^ 
to which he replied, "The latter part of 1895 or in 1896," — an answer 
which witness does not accentuate by reference to any transaction 
of known dates, and which does not entirely harmonize with his nar- 
rative of events as given on the direct. Complainant's partner, Ir- 
vine, was not called as a witness, but it is stipulated that, if called, 
he would testify as set forth in a page of the record: 'fin the latter 
part of 1895 Mr. Lein showed me the complainant's exhibit later 
pattern, and in the latter part of 1895 or early in 1896 he showed me 
complainant's exhibit later casting, and about this time I saw this 
casting put into a mattress frame which was assembled in the shop 
by Mr. Lein, and tested by him and some of the workmen." Here 
again the date is fixed by the unaided memory without reference to 
any other occurrence which the witness knows the date of. He 
does, however, fix it as of the time when the mattress frame was as- 
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sembled in the shop by complainant and some of the workmen. The 
testimony of these two witnesses is not very strong as to date when 
these later patterns and castings were produced. It lacks corrobo- 
ration. ^Nevertheless, it might be accepted as snfScient to carry 
the date of invention back prior to November 3, 1896, if it were un- 
contradicted. Two other witnesses, however, called by the com- 
plainant, give testimony which indicates that the date was more re- 
cent. Beyers, the workman who has been already quoted as to the 
assembling of the bed made with the original castings, testified that 
he put together a mattress with the later castings "right after we 
moved from Second avenue to Twenty-Third street'^; he "thinks it 
must have been" before they moved; that he first saw the later pat- 
terns and castings, but says that it was after removal that they were 
assembled; '^ust have been in July, I think, because I know it was 
our slack season.'' The removal to Twenty-Third street was in 1897. 
William J. Lein, the foreman of the shop, testified that he saw the 
later pattern "first just before we moved to Twenty-Third street, and 
assisted in constructing one Immediately after we moved there." 
Asked when he first saw the later casting, he replied, "To the best 
of my belief, it was about two years ago [he testified September 12, 
1899], or when we first moved into Twenty-Third street, where I 
assisted in constructing a spring of these castings," and added that 
they moved into Twenty-Third street in May, 1897. 

Upon this state of the testimony, all produced from complainant's 
own shop, we are not satisfied that he has shown by a fair pre- 
ponderance of proof that his invention ant^ates the issue of the 
Taber design patent, which concededly discloses the limited improve- 
ment sought to be covered by the first claim of the patent in suit. 
The decree of the circuit court is reversed, with costs. 



PARRAMORE v. TAYLOR. 

(Olrcnlt Court, D. Connecticut January 16, 1901.) 

No. 1,014. 

Patent— Ho8B Supporter— Infringemknt. 

The Parramore patent. No. 629,301, to provide an improved construction 
designed to enable a Bklrt to be clasped around the corset by means of 
hangers without affecting the hose supporter, must be limited to the 
means iUustrated in the specifications, or its equivalent, and thus limited 
is not infringed. 

James A. Hudson^ for complainant. 
P. W. Smith, Jr., for defendant. 

TOWNSEND, District Judge. Final hearing on bill and answer 
raising questions of Validity and infringement of the first and second 
claims of complainant's patent, No. 629,391, granted July 25, 1899, 
to Beddin W. Parramore, for a hose supporter. One of the objects of 
the invention, as stated by the patentee, "is to provide an improved 
construction especially designed to be connected with a stud or clasp 
of the corset, thus dispensing with the use of safety pins and other 
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attaching devices, which have been found injurious to the corset, and 
enabling a tight-fitting skirt to be clasped around the corset without 
hindrance from the hose supporter." This object is accomplished by 
means of a hanger ^'consisting of a fabric body and a metallic hanger 
pi^ce;" which "is formed with an elongated loop or eye, 8, which ex- 
tendi from the center of the upper convex edge thereof." He adds: 

**T6 use my Improved hose supporter, the eye or loop, 8, of the hanger Is 
fitted to the stud, 20, after which the corset chisp Is closed over the eye or 
loop and connected to the stud, thereby attaching the hanger, 6, to the corset 
in a manner to prevent the hanger from being disengaged accidentally from 
the corset" 

This type of stocking supporter is old, and has been produced in 
a great variety of forms. Defendant had made such supporters prior 
to complainant's alleged invention, which only differed therefrom in 
putting two hooks on the hanger, to be attached to eyes, to be pro- 
vided near the middle of the corset, just as the eyelets in complain- 
ant's hanger, which "enabled the hanger to be connected to studs 
especially provided on a corset of large size." Defendant had also 
made Such supporters identical with those of complainant, except 
that they were attached to the corset by a belt instead of a hook. 
The patentee was the first to design a complete, detachable device 
which sustained both stockings from a single existing point of sup- 
port on the corset. Whether it involved invention to thus dispense 
with corset attachments; to provide a construction which involved 
the same operation as any one may perform when he loses a button 
from a garment, namely, to hitch it on to some existing substitute; 
whether this was anything more than an improvement in degree op 
finish, — are close and interesting questions^ which may perhaps be 
answered in the aflSrmative. 

The first claim is as follows: 

"(1) A stocking supporter consisting of the duplicate suspension tapes or 
elastics, and a single hanger to which the upper ends of the tapes or elastics 
are connected, said hanger being provided with an eye or loop adapted to 
be detachably engaged with the stud of a corset clasp, substantlaUy as de- 
scribed." 

Defendant uses a patented "Combined corset steel lock and gar- 
ment supporting hook," in the shape of an anchor, having no "eye 
or loop adapted to be detachably engaged with the stud of a corset 
clasp," and therefore he does not infringe the first claim. 

The second claim is as follows: 

"(2) A stocking supporter consisting of the duplicate stocking-engaged mem- 
bers, and means for permanently uniting the two members at their upper ends, 
said means being In the form of a hanger piece which is adapted to be en- 
gaged with the corset at the point where the sections of the corset meet, sub- 
stantlaUy as described.*' 

Does defendant infringe said second claim? Counsel for complain- 
ant contends that the patent "should be construed to cover any form 
of attaching device adiapted to engage with any part of the clasping 
device." But such a broad construction would be manifestly invalid. 
All complainant can claim is the means illustrated in the drawings 
and described in the specification, or its equivalent. Defendant's 
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anchor is not the equivalent of complainant's means substantially 
as described, because: (1) It is not a "loop or eye." (2) It is not 
"fitted to the stud, after which the corset dasp is closed over the eye 
or loop.'' It is only capable of use on the clasp after its engagement 
with the stud. (3) It does not "prevent the hanger from being disen- 
gaged accidentally from the corset." Its distinct function is to lock 
stud and clasp together after engagement, but it is not itself locked 
or held in place save by the strain of the supporter. 

These conclusions dispense with the necessity of discussing the 
other defenses. Let the bill be dismissed. 



JENNINGS et al. v. ROGERS SILVER-PLATE CO. 

(Circuit Court, D. Connecticut. January 11, 1901.) 

Patents— Damages for Infringement— Loss of Profits. 

On an accounting in a suit for infringement, where it is shown that 
defendant placed the infringing article on the market at a much lower 
price than the patented article was sold by complainants, it cannot be 
assumed as a basis for computing complainants' loss of profits that they 
would, but for the infringement, have sold the same number of the articles 
as were sold by defendant at the higher price. 

In Equity. Suit for infringement of patent. 

On exceptions to master's report, see 96 Fed. 340, 

J. 0. Chamberlain, for complainants. 
J. G. Calhoun, for defendant. 

TOWNSEND, District Judge. Respondent has filed exceptionB 
to master's report on accounting by infringer. The first exception 
is directed to an apparent mistake in computation on the face of 
the report, which it is claimed affects the whole report. The sec- 
ond and third exceptions allege a failure to allow the amount ac- 
tually expended for factory and selling expenses. On this point 
the master, inter alia, says: 

"The defendant's claim of manufacturing expenses in this statement is alto- 
gether too extravagant to be believed, being from 25 to 41 per cent, and the 
complainants' claim of 20 per cent, to be allowed for shop expenses erred in 
the other way, but not so outrageously. In the very many accountings which 
I have conducted I have never allowed more than 25 per cent, and it has 
seldom been claimed." 

He allowed the 25 per cent. It is not entirely clear whether the 
master found that the 25 per cent, covered selling as well as manu- 
facturing expenses. If not^ such selling exx)enses should also be 
allowed. 

As to the fourth and fifth exceptions, the new design is not 
within the issues referred to the master. 

The sixth and seventh exceptions are as follows: 

"(6) Because the master errs in finding that the only proper and adequate 
remuneration to the complainants 'is the profits complainants would have 
made on the sale of these same mirrors, which they would have made and 
sold if defendants had not wantonly destroyed the business they had already 
buUt up.' 
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"(7) Because the master errs In finding that the complainants would have 
made the sum of $1,174.44 profits on the sale of frames but for the infringe- 
ment of the complainants' patent by the defendant" 

The report of the master herein states the various theories on 
which the evidence was presented, and makes alternative findings 
thereon. The defendant placed the infringing frames on the mar- 
ket at such a low price as to drive complainants' frame out of the 
market, and to leave itself a very small margin of profit In these 
circumstances it is not clear that the complainants would have sold 
their higher-priced frames to the persons who bought the cheaper 
ones from defendant. In fact, one of the complainants stated at 
the hearing before tiie master that he did not think they sold to 
the same customers as those to whom the defendant sold these 
goods. Therefore the court would not be justified in assuming that 
the complainants would have sold the same amount of goods to 
defendant's customers. It does not appear what complainants' sales 
were prior to the infringement 

The report is referred back to the master to enable him to cor- 
rect any errors of computation or transcription which he may find 
therein, and with leave to complainants to introduce further evi- 
dence as to damages, if they desire so to do. 



HBNSBL-COLLADAY CO. V. ROSBNATT et aL 

(Circuit Court, E. D. Pennsylvania. January 29, 1901.) 

Patents— Skirt Protectors. 

The Poyet patent, Na 621,124, for an Improvement in skirt protectors^ 
Is not invalid for indefinlteness, in falling to specify how much one of the 
two heads of the skirt protector should be wider than the other, or how 
much the number of weft threads In one head should be greater* than 
the number In the other. 

Wm. O. Strawbridge, for complainant. 
M. A. Kursheedt, for respondents. 

J. B. Mcpherson, District Judge. The complainant is the own- 
er of letters patent No. 621,124, issued upon the application of John 
Baptiste Poyet for an improvement in skirt protectors. The claims 
of the patent are as follows: 

"(1) A skirt protector consisting of a fabric composed of a double head and 
a brush, one head having a greater number of weft threads than the other, 
whereby the protector is curved in t;he direction of its length. 

"(2) A skirt protector consisting of a double head, and a brush, one head 
having a greater number of weft threads than the other, and the two heads 
being of different widths. 

"(3) A fabric for a skirt protector formed of two sets of heads, each set 
being composed of warp and weft threads, the weft threads being floated 
from one set of heads to the other, one member of each set of heads having a 
greater number of weft threads than the other member of said set. 

"(4) A fabric for a skirt protector formed of two sets of heads, each set 
being composed of warp and weft threads, the weft threads being floated from 
one set of heads to the other, one member of each set of heads having a 
greater number of weft threads than the other member of said set, and the 
members of each set of heads being of different widths." 
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In May, 1898, the complainant began to mantifactare and sell 
skirt protector fabrics embodying Poyet's invention, no curved skirt 
protector binding having been made or sold before that time. The 
fabric was put upon the market through Stewart, Howe & May, of 
New York, and has been largely advertised by a picture of the skirt 
protector, with the letters "S., H. & M." The invention has been 
useful and successful, the sales during the first year amounting to 
f 11,000, during the second year to f 60,000, and during the third year, 
np to the month of June, 1900, to f 26,000, making a total of |97,000 
during this period. The defendants, except Charles and Philip 
Bosenau, who are not members of the firm of S. Bosenau & Ck)., and 
against whom there is no evidence, manufactured and sold a fabric, 
substantially identical with the complainant's fabric, between the 
date of the patent and the date of filing the bill. The infringing 
article embodies the construction specified in each claim of the pat- 
ent. 

No serious effort was n^ade to prove that the patent in suit had 
been anticipated, and this defense need not be further considered; 
nor, in reply to the defense of want of invention, is it necessary to 
say more than to express my disagreement with the defendants up- 
on this point. No doubt the line between invention and the mere 
application of mechanical skill is sometimes difficult to draw, and 
there will often be difference of opinion upon the same facts. To 
my mind, the complainant's patent embodies the result of inventive 
thought Another mind may, perhaps, come to a different conclu- 
sion. 

The principal defense is that the patent is invalid 'because it does 
not state in the specification or either of the claims how much one 
of the two heads of the skirt protector should be wider than the 
other, or how much the number of weft threads in one head should 
be greater than the number in the other." Or, in other words, to 
quote from Howard v. Stove Works, 150 TJ. S. 165, 14 Sup. Ct. 68, 
37 L. Ed. 1039, because "the description of the invention is vague 
and indefinite, and is not sufficient to enable those skilled in the art 
to construct it without experiment so as to attain the desired re- 
sult." It does not seem to me that this defense calls for much dis- 
cussion. It is sufficiently answered, I think, by a reference to the 
8i)ecifications and drawings of the patent, and by a statement of the 
facts that not only is there no testimony to support the charge of 
insufficient description, but that the defendants did not find the 
slightest difficulty in making the patented fabric. The patent was 
granted on March 14, 1899, and almost immediately the defendants 
began to manufacture; for the bill was filed on May 26th, only two 
months afterwards, and the defendants' sales were made between 
these dates. 

A decree may be prepared, awarding an injunction, and directing 
the defendants to account 
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8HERB0RNB et aL T. WILCOX & GIBBS SBWING-MACH. Ca 

(Qrcult Court, B. D. Pennsylvania. January 2, 19014 

No. 18. 

Patehts—License Agreement— Construction— Rotalties. 

A license agreement granting exclusive rights to defendants under two 
letters patent for the same Invention, the younger of which did not expire 
until May 11, 1903, provided that the rights and obligations of the par- 
ties thereunder should continue until August 29, 1899, the date of the 
expiration of the elder patent, or so long thereafter as the licensee should 
continue to hold for the joint benefit of the parties any exclusive license 
rights under a prior license agreement, which contained a clause provid- 
ing that such agreement should terminate with the life of the ^der pat- 
ent, "or, should any other patent or patents be obtained on pending appli- 
cations relating to or covering a similar subject-matter as said patent, 
* * * then with the life of such subsequent patent or patents, having 
the longer duration, which, when issued, shall be considered to be cov- 
ered by this agreement" Held, that defendants' obligation to pay roy- 
alties as required by their license terminated with the Ufe of the younger, 
and not the elder, patent 

John G. Johnson and Frank P. Prichard, for plaintiffs. 
P. K Erdman, Geo. Tucker Bispham, and Howson & Howson, for 
defendant. 

DALTiAS, CircTiit Judge. On the trial of this case the court re- 
served this point: '^Whether the rights and obligations of the plain- 
tiffs and defendant, under the agreement between them dated Jan- 
uary 8, 1884, continued to the expiration of letters patent of the 
United States 341,790, or whether the said rights and obligations 
continued only until August 29, 1899;" and the jury was instructed 
to find for the plaintiffs, and to assess damages at |15,638.23 upon 
the hypothesis that those rights and obligations continue to the ex- 
piration of patent No. 341,790, and at |1,836.86 upon the hypothesis 
that they continued only until August 29, 1899, Accordingly, al- 
ternative verdicts were rendered, and the plaintiffs now move for 
judgment for the larger sum, viz. |15,638.23, and the defendant that 
judgment be entered for the smaller sum only, viz. |1,836.86. 

The plaintiffs were the owners of certain patents for "trimmers,^ 
used as attachments to sewing machines, and the defendant was their 
exclusive licensee, under an agreement dated April 11, 1881, which 
provided, among other things, for the payment of a royalty in fixed 
sums for each trimming device sold, and 50 per centum of all moneys 
received as rent upon the leasing of said devices or of sewing ma- 
chines containing them; ^'said license and privilege to continue to 
the full end of the term of letters patent No. 224,219,'* which, being 
the youngest of those to which that agreement related, expired on 
FebFuary 3, 1899. The contract of January 8, 1884, recited the agree- 
ment of April 11, 1881, as one "whereby the said parties of the first 
part did grant to the said parties of the second part * • * an 
exclusive license • • * of making or having made for applica- 
tion to and lease or sale with, and of applying to and of vending or 
leasing with, any sewing machines, other ihsin those which sew zig- 
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zag seams, trimming devices having and containing the improve- 
ments, OP any of them, set forth in certain letters patent of the United 
States in said agreement cited, or in any other letters patent of the 
United States which the said parties of the first part might then or 
thereafter own or control for any improvements upon the said pat- 
ented inventions, or any of them. * • *" The said contract of 
January 8, 1884, also contained the following recital and provisions; 

"And whereas, for the purpose of extending the business carried on uflidAi* 
said license agreement of April 11, 1881, and for the mutual benefit of the 
parties to said agreement, the said parties of the second part haVe (by and 
with the consent of said parties of the first part) acquired by license agree- 
ment, dated eighth day of January, 1884, an exclusive license for, to, and 
within the United States under letters patent number 263,467, dated August 
29, 1882, granted to John Bigelow for trimming device for overedge Sewing 
machine, and under any and all other patents owned or which may be granted 
to or acquired by the said John Bigelow relating to simultaneous trimming 
and overseaming, and are now engaged in perfecting, and preparing to build, 
and place upon the market, combined sewing and trimming machines especially 
adapted for trimming the edges of fabrics, and uniting said trimmed edges 
by an overedge or overseam stitch (hereinafter referred to as trimming and 
overseaming machines), and have agreed to pay to the said John Bigelow or 
his assigns a royalty or license fee equivalent to twenty per cent of all moneys 
received by them, the said parties of the second part, as rental or royalty 
for the use of said machines if leased, or a royalty or license fee of fifteen 
dollars upon each and every such machine sold: Now, therefore, by and be- 
tween the parties hereto it is covenanted and agreed as foUow^s: (1) The roy- 
alty to be paid by the said parties of the second part to the daid parties of 
the first part upon trimming and overseaming machines' made by or for and 
leased by said parties of the second part shall be an amount eqi|al to thirty 
per (^ent of all moneys received by said parties of the second part as rent 
for the use of said machines, in lieu of an amount equal to fifty per cent of 
such moneys, as provided by clause 5 of said agreement of April 11, 1881. 
This reduction of royalty is agreed to by said parties of the first pie^rt for 
the purpose of reimbursing to the said parties of the second part the royalties 
to be paid by them to the said John Bigelow or his assigns, as herelnk^boV^ 
set forth, Is to apply to trimming and overseaming machines only, and is to con- 
tinue so far and so long only as shall be necessary to reimbur^ to the. said 
parties of the second part royalties actually paid by them to 'the said John 
Bigelow or his assigns upon such machines. * * * (4) The terms of ^1d 
agreement of April 11, 1881, save so far as herein and hereby expressly chan- 
ged or modified, shall apply to trimming and overseaming machines, and shall 
ascertain and determine the respective rights and obligations of the parties 
hereto in regard to the business of making and selling or leasing such ma- 
chines, save that said business and said rights and obllgatibtis shall not expire 
with letters patent 224,219, nor shall article 14 of said agreement of: April 11, 
1881, be operative under these presents; but the rights and obligations of, the 
parties thereto under the terms hereof, and of sq much of. the agreement, of 
April 11, 1881, as is hereby adopted and made part hereof, shall continue until 
the 29tb day of August, 1899, or so long thereafter as the said parties of the 
second part shall continue to hold (for the joint benefit. of the parties hereto) 
any exclusive license rights under and by virtue of the hereinabove mentioned 
license agreement with John Bigelow, or any renewal thereof or!au,bsUtut€i 
therefor." ...... 

The license agreement between John Bigelow and the defendant 
which is referred to in the last-mentioned contract also bea^s date 
as of January 8, 1884. It includes the following clauses: ; n) y / 

. "(1) The said licensor grants an exclusive license to' the said- licenseesjUfifl 
empowers them to sublicense others to make and use the princlpleis shown, 
embodied, described, or covered in or by said letters patent I^. 263467| d^tecl 
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August 29, 1882, or any patent or patents which may Issue upon the original 
application, filed June 6, 1879; also a license, not exclusive* under letters patent 
No. 167,492, dated September 7, 1875. Subject to the conditions hereinafter 
named, and to the full end of the term for which said letters patent are or 
may \)e granted. ♦ ♦ ♦ (9) This agreement, except as hereinbefore pro- 
vided, shall terminate with the life of the letters patent No. 263,467; or, 
should any other patent or patents be obtained on a pending application now 
in the United States patent office, filed June 5, 1879, relating to or covering 
a similar subject-matter as said patent, viz. trimming in advance of overedge 
sewing, which application was made by the said licensor, then with the life 
of such subsequent patent or patents having the longer duration, which, when 
issued, shall be considered to be covered by this agreement, and a part thereof, 
the same as if specially mentioned." 

When the Bigelow license agreement from which the above danses 
have been extracted was made, the application therein referred to in 
clause 1 as ''the original application" and in clause 9 as ''a pending 
application" had been filed, but it had been divided into two divisions, 
A and B. Upon division A, patent No. 263,467, dated August 29, 
1882, had been issued; and nearly four years thereafter a certain 
other patent, numbered 341,790, dated May 11, 1886, was issued upon 
division B. Consequently the elder of the two patents expired on 
August 29, 1899, but the younger will not expire until May 11, 1903; 
and the controversy is as to whether the contract between these 
parties of January 8, 1884, terminated with the life of patent No. 
263,467, or continues to be operative because patent No. 341,790 is 
still a living one. The provision of that contract, respecting its con- 
tinuance, is: 

"The rights and obligations of the parties thereto under the terms hereof 
* * * shall conthiue until the 29th day of August, 1899, or so long there- 
after as the said parties of the second part shall continue to hold (for the 
Joint benefit of the parties hereto) any exclusive license rights under and by 
virtue of the hereinabove mentioned license agreement with John Bigelow, or 
any renewal thereof or substitute therefor." 

There is here no patent ambiguity. The meaning of this language 
is plain, and nothing is requisite but to rightly apply it to the Bigelow 
agreement. That agreement did unquestionably grant an exclusive 
license under any patent which might issue upon the application of 
June 5, 1879, and therefore was inclusive of patent No. 341,790; but 
it is contended that, although the license extended to both patents, 
its duration was, by reason of the subject-matter of the later one, 
limited to the life of the earlier one. This contention is not accord- 
ant with what would naturally be supposed to have been intended if 
nothing had been said in the agreement respecting the period of its 
continuance; and it seans to me that the parties to it must have 
meant, when providing for its termination "with the life of such 
subsequent patent or patents," to refer to any and all subsequent int- 
ents covered by its granting clause. But, even when separately con- 
sidered, clause 9 cannot be given the construction which the defend- 
ant seeks to put upon it If it had stated merely that the agreement 
was to terminate with the life of any patent that might be obtained 
on the pending application, the defendant's position would manifestly 
be baseless, and its only possible support, therefore, must be found 
in this language: ^Relating to or covering a sunilar subject-matter 
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as said patent, viz. trimming in advance of overedge sewing/' On 
behalf of the plaintiffs it has been argued that these words naturally 
and grammatieallj apply not to the words "any other patents," but 
to the nearer words 'Ending application*'; and a grammarian would, 
DO doubt, affirm this point. But courts, in endeavoring to ascertain 
the true meaning of the parties to a contract, are not often aided by 
rules of grammar, and I do not attach importance to any mere 
nicety of literary composition in this instance. But, on more sub- 
stantial grounds, I think that the "pending application," not the pat- 
ent which had already been issued upon it, was the document promi- 
nently in mind when provision was made for the termination of the 
agreement with the life of any other patent to be obtained on that 
application. I believe that what the parties actually purposed was 
that the agreement should be operative so long as any other patent or 
patents which might be obtained upon that application should live, 
and that the added words, "relating to or covering a similar subject- 
matter," were not intended to qualify those which immediately pre- 
ceded them, but were used simply to express the understanding of 
the parties that the subject-matter of any other patent which could 
be issued upon the application upon which patent No. 263,467 had 
been obtained would necessarily be "similar" to that of that patent. 
But, be this as it may, it seems to me to be clear that patent No. 
341,790 does "relate to a similar [it could not "cover" the same] sub- 
ject-matter as said patent" No. 263,467. The parties to this license 
agreement knew, when they made it, that the last-mentioned patent 
had been issued upon division A; that it showed the trimming device, 
and did not include it because it had been made the subject of di- 
vision B; and that this device, though capable of being used with 
straight-ahead machines, was especially valuable for use in connec- 
tion with overseaming; and I cannot believe that, knowing all this, 
they still did not regard that specific trimming device — ^the subject- 
matter of the second patent — as being related and similar to the 
subject-matter of the first, which was for a combination, of which, in 
every claim, a "trimmer" is stated to be an essential element. 

I do not deem it necessary to comment upon the agreement of Sep- 
tember 1, 1889, between John Bigelow and others of the first part 
and the defendant of the second part. It is enough to say of it that 
the only inference which, in my opinion, can be drawn from it, is 
not favorable to the defendant; and, without it, the plaintiffs' case is 
fuUy made out. The defendant's motion that judgment be entered 
on the verdict for f 1,836.86 only is denied The plaintiffs' motion 
for Judgment on the verdict for f 16,638J23 is granted. 
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BRANSON et al. v. KUTZ et al. 

(Circuit Court, E. D. Pennsylyanla. January 15, 1901.) 

No. 47. 

Patent Knitting Machines— Infuingbhent. 

The Branson patent, No. 333,102, relating to improyement in knitting 
machines, in view of the prior state of the art, and of the fact that the 
patented contrivance was of doubtful utility, and never went into practical 
use, Jield not infringed. 

Joshua Fusey and George J. Harding, for complainants. 
Fraley & Paul and F. P. Pish, for respondents. 

DALLAS, Circuit Judge. This is a suit in equity upon Patent No. 
333,102, dated December 29, 1885, to Edwin R. Branson, for improve- 
ments in knitting machines. The claims involved are: 

"(1) The combination, with the needle cylinder, needles, cam cylinder, and 
needle operating cams of levers or lifters located below said cams, and levers 
or droppers located above said cams, said levers or lifters, and levers or drop- 
pers> being constructed to raise and lower the needles successively to render 
them acting and nonactlng, substantially as described." 

"(4) The combination, with the needle cylinder, needles, cam cylinder, and 
needle operating cams of a lever or depressor located above and at one side of 
the needle operating cams, for automatically depressing or lowering the 
needles successively, substantially as described. 

**(5) The combination, with the needle cylinder, needles, cam cylinder, and 
needle operating cams of the levers or droppers located on each side of the 
needle operating cams, for automatically engaging the heel of the elevated 
needles In succession and depressing them, substantially as described. 

*'(6) The combination, with the needle cylinder, needles, cam cylinder, and 
needle operating cams of the levers or droppers, o, and a retaining spring or 
catch therefor, substantially as described." 

Several defenses have been set up, but the conclusion I have reached 
upon the question of infringement renders the discussion of any other 
unnecessary. 

.Branson was not a pioneer. His advance, if he made any, was 
upon a path which had been already opened. The object he had in 
view had before been accomplished, not only by hand, but also by 
machinery. His "lifters" and "droppers" were, at the utmost, but 
improvements, and in them, and his arrangement of them, if in any- 
thing, resided all that was new in the combination he devised. The 
language quoted in the plaintiff's brief, from the opinion of Judge 
Colt in the case of Machine Co. v. Thorn (C. C.) 25 Fed. 499, is not ap- 
plicable to this one, Upon reading the whole of that opinion, it 
clearly appears that the improvement which was there in question 
was of great value, and had, indeed, effected a "substantial advance 
in the art" to which it related; whereas it is doubtful whether those 
now under consideration actually and practically advanced the art 
of machine knitting at all, and that they did not substantially do so 
my examination of the evidence has fully convinced me. Therefore, 
while I do not question the soundness of the ruling in Machine Co. v. 
Thom, that "no mere changes in the details of construction should 
relieve a party from the charge of infringement," I cannot regard it 
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as pertinent to the very dissimilar case which the record before me 
presents. Moreover, the differences in this instance are far from 
being mere changes in details. They consist, not of formal altera- 
tions of, or of additions to, the mechanism or arrangement of the 
patent, but of the substitution therefor of an essentially different 
organism, which has given to the art — what Branson did not give — a 
satisfactory commercial machine. To accord to the complainants the 
domination of that machine would be to give them a monopoly, not 
only of all that Branson could possibly be said to have invented, but 
also of all that might thereafter be added to the art in the same line 
of advance, and the broad construction of his patent which is now in- 
voked would operate rather to the discouragement, tMn to the promo- 
tion, of inventive talent. United iStates Glass Co. v. Atlas Glass Co. 
(C. C.) 90 Fed. 724; Deering v. Harvester Works, 155 U. S. 28&-295, 
15 Sup. Ot. 118, 39 L. Ed. 153. In view of the prior state of the art, 
and of the fact that the patented contrivance was, at best, of doubt- 
ful utility and never went into practical use, it is simply impossible 
to believe that it covered, or that the patent disclosed, the highly 
successful construction of the defendants. 

I am of opinion that the charge of infringement has not been sus- 
tained, and therefore the bill wUl be dismissed, with costs. 



LEPPER et al. v. RANDAUi. 
(Circuit Court, B. D. Pemisylvanla. January 31, 1901.) 

1. Patents— Ham- Boiling Wrappers. 

Letters patent No. 624,839, for an improvement in ham-boIlIng wrappers, 
because of the prior state of the art, is limited to the specific device 
whereby, the comers of the wrapper being folded back, a lacing cord Is 
tightly engaged with the hooks, so as to envelop the ham completely, and 
form a sack. 

2. Same—Infringement. 

Letters patent No. 624,839, for an improvement in ham-boiling wrap- 
pers, is not infringed by a wrapper Identical with the patented article, 
except that the fastenings are straps and buckles instead of a lacing cord, 
engaged with hooks, studs, or eyelets. 

E. Hayward Fairbanks, for complainants, 
William Morris, for respondent. 

J. B. McPHEKSON, District Judge. The complainants are the 
owners of letters patent No. 624,839, issued May 9, 1899, for an "im- 
provement in ham-boiling wrappers.*' The specifications describe 
the invention as follows: 

"Our invention consists of a wrapper for boiling a ham therein, more par- 
ticularly a boneless ham, the same being formed of a piece of canvas or other 
suitable fabric adapted to envelop a ham, and means for tightly compressing 
the wrapper thereon and preventing opening thereof, whereby the ham is 
guarded against disintegration, and Its Juices are retained within the wrapper; 
thus producing superior results in the flavor, compactness, and appearance of 
the ham." 

The drawings show a wrapper upon which are fastened four rows 
of hooks, arranged at right angles, so as to form a quadrilateral 
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figure within the ends of the wrapper. The arrangement of the 
hooks is thus described: 

''It will be noticed that the rows of hooks are in parallel series or pairs, 
and the members of one pair extend at right angles to those of the other pair, 
and the several rows extend at an angle to the sides of the mat between the 
corners of the latter and the center thereof, said comers thus being free to 
be folded back along the lines of the hooks towards the center of the mat, 
OTerlapping each other, and adapted to be drawn closely together over a ham, 
as will be hereinafter more folly explained." 

The corners being folded back, a lacing cord is tightly engaged 
with the hooks, so as to envelop the ham completely and form a 
sack, the joints of which are thus "comparativdy hermetically 
sealed"; this phrase meaning no more than that the wrapper is 
tightly fastened around the ham. ' Instead of hooks, either studs or 
eyelets are also named by the patentees as an alternative device for 
engaging the cord. The claims of the patent are as follows: 

"(1) A wrapper of the character named, consisting of a piece of fabric and 
devices within the ends thereof for engagement of a closing and tightening 
lacing cord, said devices being arranged in series at an angle to each other and 
each at an angle to the sides of the mat. 

"(2) A wrapper of the character named, consisting of a mat of fabric,, and 
means on the back thereof within the ends thereof for engagement of a 
lacing cord, the portions of the mat outside of said means being free to form 
laps; said means being in series at an angle to each other, and each at an 
angle to the sides of the mat 

"(3) A wrapper of the character named, formed of a mat and lacing devices 
on the back thereof between the corners and center thereof in series, at an 
angle to each other and to the sides of the mat. 

"(4) A wrapper of the character named, formed of a mat, lacing devices on 
the back thereof between the free corners of the mat and the center thereof, 
and a cord with a loop adapted to be passed fiom one lacing device to the 
other over the folded-in corner." 

This invention met with a good deal of success, between 10,000 
and 15,000 wrappers being sold during one year. Not long after 
its introduction to the public, the defendant began to make and 
sell a wrapper which is in all respects identical with the patented 
article, except that the fastenings are straps and buckles, instead 
of a lacing cord engaged with hooks, studs, or eyelets. This bill was 
thereupon filed, and the only question for decision is this: In view 
of the prior art, is the patent to be restricted to the exact device 
shown and claimed, or is it so far a pioneer invention as to be en- 
titled to invoke the doctrine of equivalents? I have no doubt that 
the defendant's straps and buckles are an equivalent of the complain- 
ants* cords and hooks, and I should enter a decree in the complain- 
ants' favor upon the third claim, if I did not feel constrained by 
the history of the patent to construe it narrowly, and restrict it to 
the exact device set forth. 

When the application was first made, the claims were as follows: 

"(1) A wrapper of the character named, consisting of a piece of fabric and 
devices within the ends thereof for engagement of a closing and tightening 
lacing cord. 

"(2) A wrapper of the character named, consisting of a mat of fabric and 
means on the back thereof within the ends thereof for engagement of a 
lacing cord, the portions of the mat outside of said means being free to form 
laps." 
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Tbe application was rejected, the examiner saying: 
"Claim 1 is anticipated by Wohltman, 465,742, December 22, 1891, and is 
rejected thereon. 

"Claim 2 covers the mat of fabric, with means on the back for tightening 
tbe wrapper about an inclosed ham, the portions outside of this means being 
free to form laps, shown in patent to Wohltman above cited, and the devices 
for the engagement of a closing and tightening lacing cord« shown in Maisel, 
440,815, November 18, 1880. Claim 2 is accordingly rejected on references 
cited. 
"Attention Is Invited to the following patents as of Interest before amending: 
"Galster, 269,588, December 26, 1882; Metzger, 367,425, August 2, 18S7; and 
Detwiler, 225,467, March 16, 1880. 
"All references in 'Preserving, Exclusion of Air.' 
"The claims should be narrowly drawn to his specific device.'* 

Thereupon the application was amended by inserting the second 
paragraph hereinbefore quoted, describing th6 arrangement of the 
hooks, and by substituting the claims that now appear. The patent 
was then issued; but, under these circumstances, I do not think 
it has any claim to be a pioneer invention. On the contrary, it seems 
to me that the authorities require me to decide that the claims must 
be narrowly construed, and the patent restricted to its specific de- 
vice. As was said by the supreme conrt in Roemer v. Peddie, 132 
U. S. 317, 10 Sup. Ct. 99, 33 L. Ed. 383: "This court has often held 
that when a patentee, on the rejection of his application, inserts 
in his specification, in consequence, limitations and restrictions for 
the purpose of obtaining his patent, he cannot, after he has obtained 
it, claim that it shall be construed as it would have been construed 
if such limitations and restrictions were not contained in it." Or, 
to use the language of Morgan Envelope Co. v. Albany Perforated 
Wrapping Paper Co., 152 U. S. 429, 14 Sup. Ct. 629, 38 L. Ed. 502: 
"But the patentee having once presented his claim in that form, 
and the patent office having rejected it, and he having acquiesced 
in such rejection, he is, under ihe repeated decisions of this court, 
now estopped to claim the benefit of his rejected claim, or such a 
construction of his present claim as would be equivalent thereto." 
I think, therefore, that the complainants' patent must be so restricted 
that the fabric made by the defendant does not infringe. A strap 
and buckle is not a lacing cord, in any sense of the word, although, 
as I have said, it is no doubt an equivalent. It is intended to per- 
form the same function in substantially the same way, but the de- 
fendant may use the device, because the complainants are not en- 
titled to the benefit of the doctrine of equivalents. 

The bill must be dismissed, with costs. 
105F.-G2 
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CONSOLIDATED STORE-SERVICE 00. v. SEYBOLD et aL 

(Circuit Court of Appeals, Seventh Circuit January 2, 1901.) 

No. 704. 

Patents— Infringement— Cash Carriers. 

The Osgood patent, No. 357,851, for an Improvement In store service 
apparatus, which describes in claim 1 a cash carrier consisting of a box 
having rigidly attached hangers by means of which it is suspended from 
grooved pulleys traveling one behind the other on a tautly-stretched hori- 
zontal wire, the purpose of such construction being to prevent oscillation 
of the car in the direction of the way so as to enable it to be impelled 
from one end of the way to the other by a single push or impulse, is lim- 
ited to the precise means shown for preventing such oscillation, and is not 
infringed by a carrier which employs a different mechanism to accom- 
plish the same purpose. 

Appeal from the Circuit Court of the United States for the District 
of Indiana. 
See 100 Fed. 299. 

In the suit below the appellant alleged Infringement of Letters Patent No. 
357,851, granted to Edwin P. Osgood February 15, 1887, for a new and useful 
improvement in store service apparatus. The application for the above Letters 
Patent was filed June 7, 1883. 

The drawing and specifications of the patent in suit are as follows: 



^^^^'ju^^^A^^^^^^^.^^^^yj^^^^. 




**Mj invention is an improved cash-car apparatus or system for sales rooms 
and the like. Heretofore and prior to my Invention a cash-carrier has been 
devised consisting of an elevated wireway with a car mounted on wheels 
adapted to run upon the way, and provided with an endless cord attached to 
the car and running over driving-wheels at each end of the way, with means 
for working the wheels and cord, and thus drawing the car back and forth. 
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Such a cash-carrier is shown in the United States patent to Brown. No. 165»- 
473, granted in 1875. 

"Also prior to my Invention I am aware that loads have been supported on 
hooks carried on trucks which ran on an elevated way, and were moved by 
pushing. In such cases, so far as I am aware, the load or the receptacle con- 
taining the load was, when moving on the way, attached loosely to the wheel 
or wheels, so that a push or single Impulse would cause* the load to swing or 
oscillate in line with its movement, and this swinging or oscillation, though 
not greatly objectionable with heavy loads, or when the load was pushed all 
the way by a continuous or prolonged pushing, is not practicable where a 
light load is required to be sent by a single impulse from one end of a line of 
considerable length to the other. 

**I have found by practical use that a freely-moving car adapted to be 
thrown by the single impulse of a push from one end of a store to the other, 
or from the salesman's stand to the cashier's desk, usually a hundred feet and 
more, is practical, rapid, does not disfigure the store, and does not get out of 
repair in use. There are no pulleys to provide, put up, or keep in repair, or 
to disfigure the store; no cord to stretch or break or rattle of machinery; but 
to adapt the free movement of a car or carrier to this special service, where 
the car (which with its load is light) must go the entire length of the way on the 
momentum of its original single impulse or push, and where the sender cannot 
in practice follow it, all rocking or oscillating movement in the line of the im- 
pulse must be eliminated. To effect this I have provided for the car two 
wheels in line with each other and mounted in a suitable frame. This pre- 
vents any rocking of the frame longitudinally on the wire or in line with the 
Impulse, and any slight lateral oscillation is not Injurious. Further, the car 
(or that part on which the hand is placed in impelling the car), when Impelled, 
must be rigid with the wheel-frame on which it is supported in the direction 
of the length of the car or line of movement. If it be attached by a hook, 
even if there be a two-wheel frame on the car, the load, when started by an 
impulse of the hand in line with the wire or track, will oscillate in that line, 
and interferes with the progress of the frame as seriously as If the frame oscil- 
lated on one heel. I therefore attach the car to the frame so that when Im- 
pelled it will be rigid in the direction of its movement, and when pushed with 
its load will move as one solid body. As the car is required to go back and 
forth between the salesman and cashier it is manifest that the wire must be 
practicably horizontal. 

"When placed in a store, a cash-car apparatus constructed according to the 
conditions hereinbefore explained, and substantially as hereinafter explained, 
may be put up by simply stretching the wire from one end of the store to the 
other as taut as practicable and without intermediate supports. When so 
stretched it is scarcely observable, and nothing more is required than to place 
the car thereon, the car being previously fitted for the purpose, and the store 
is not obstructed by workmen. The wire fitted to sustain the necessary ten- 
sion will support the car Indefinitely without appreciable wear or liability to 
disarrangement. 

"Manifestly the wire and its car may be duplicated or multiplied according 
to the requirements of the store. 

"Having thus given a general statement of the conditions and limitations 
of my invention, I proceed to describe it in detail and with reference to the 
accompanying drawings, in which — 

"Figure 1 shows a plan view of the wires stretched from convenient points 
in the store and converging to the practical common point at the cashier's 
desk. Fig. 2 is a side elevation of the car. Fig. 3 shows a section of the car 
on line, x x, of Fig. 2. 

"In the drawings, a represents the horizontal wires connected to a fixed sup- 
port at each end. They are shown as converging from these fixed supports in 
different parts of the store to the cashier's desk (indicated at E), where they 
are attached to a common bar, A. The bar and other supports must be of 
sufficient strength to allow the wires to be put under tension, so that they may 
be held practically hoiizontal throughout, and so that a car impelled by a 
push applied by the hand of the operator may pass, by its own momentum, 
from one end to the other,. In either direction* As shown, the ends of the 
wires are threaded and are strained by means of nuts, c The wires shown 
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are all alike, and each has Its appropriate car, so that a detailed description of 
one answers for alL 

"The car shown consists of a box, B, which may be of any suitable shape 
or size under the limitations herein explained. It is suspended beneath the 
wire on wheels, d d, running on the wire one behind the other, by means of 
hangers, e e, which form a frame for the wheels. The two wheels, one behind 
the other, prevent any longitudinal oscillation on the axle, to which one 
wheel would render it liable, and the box or car, being fixed to the hangers, 
cannot be made to oscillate longitudinally thereon, and moves, with its load, 
as one rigid body. It is therefore adapted to be impelled from one end of 
the way to the other in either direction simply by an original impulse given at 
the start and the untrammeled momentum thereby acquired, and a single im- 
pulse being once given the car moves certainly to its destination without fur- 
ther attention from the operator. 

''A buffer of india-rubber or some equivalent elastic material is placed 
axially upon the wire at or near the end, in order to arrest It without too severe 
a shock. I prefer to make this stop adjustable by means of a set screw or 
other suitable means, whereby It may be set In any desired position. 

•*The wires may be stretched out in an obvious manner, and throughout the 
store are free from intermediate supports." 

The specifications and claims of appellant's original application for Letters 
Patent. June 7, 1883, were extremely broad, the claims being as follows: 

"1. In a cash carrier system for sale rooms, wires stretched horizontally 
from suitable • point or points in the store center or at any point forming sus- 
pended ways upon which cars are mounted by means of wheels. 

"2. In a cash carrier system, a number of wires extending horizontally, 
from suitable supports to a supporting device at or near the cashier's desk, 
substantially as set forth. 

'*3. The cash carrier system consisting of the horizontal way for each car or 
carrier mounted upon the ways." 

Subsequently, January 30, 1885, these claims were amended to read as fol- 
lows: 

"1. An elevated wire way extending from a point over the salesman's 
counter to the cashier's desk in combination with a freely moving car mounted 
upon wheels on the wire way and adapted to be impelled from one end to the 
other in either direction by an impulse which may be imparted to it by the 
hand of the cashier or salesman. 

•*2. A series of elevated wire ways extending from the various salesmen's 
counters and converging to the cashier's desk, combined with a freely moving 
car mounted upon wheels upon each of said ways, the said cars being adapted 
to be Impelled from one end to the other of the ways In either direction by Im- 
pulses of the hand Imparted by the cashier or salesmen. 

"3. An elevated wire way extending from a point over the salesman's coun- 
ter to the cashier's desk, a freely moving car mounted upon wheels thereon 
and adapted to be impelled from one end to the other in either direction by 
an impulse of the hand imparted by the cashier or salesman, combined with 
bluffers secured to the way at each end thereof, substantially as described." 

Owing to Interference proceedings, the claims, as amended January 30, 1885, 
were further amended and restricted, April 28, 1885, as follows: 

•*In the first claim insert after *by' and before the cashier' — 'of the hand of.' 

•*In the 2" claim after 'Impulses' — *of the hand.' 

"Amend the 3" claim by inserting 'of the hand' after Impulses.' •• 

Letters Patent No. 312,752 Issued to appellant, February 25, 1885, were can- 
celed and withdrawn, January 4, 1887, when appellant submitted an amended 
specification, the claims reading as follows: 

**1. In a cash car apparatus, a wire stretched horizontally between fixed sup- 
ports at each end, and in the described relation to the cashier's desk, in com- 
bination with a freely moving car, having wheels fitted to run on a wire, one 
behind the other, said car being connected to a frame in which the wheels 
are Joumaled, and held rigidly against oscillation longitudinally of the way, 
when the car is moved, the whole moving structure being adapted to be im- 
pelled as a solid body from one end of the way to the other. In either direction, 
by the momentum imparted by a single impulse or push; aubstantiaJly aa 
described. 
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"2. In a cash car apparatus, a wire stretched horizontally between fixed 
supports at each end, and having an adjustable stop placed axlally on said wire, 
in combination with a freely moving car, having wheels, one behind the other, 
said car being connected to a frame, the whole moving structure being adapted 
to be impelled from one end of the way to the other, by the momentum im- 
parted by a single impulse or push; substantially as described." 

January 11, 1887, in accordance with the Examiner's suggestions, further 
amendments and restrictions were made by appellant in the application of 
January 4, 1887, as follows: 

"On page 4, lines 6 and 7, erase •which w\th the box.' 

"Claim 1, line 3, erase 'having wheels' through 'when the car la moved,' 
line 6, and Insert: — 'consisting of a receptacle below the wire connected with 
wheels fitted to run one behind the other on the wire, whereby the car 
is held rigidly against oscillation longitudinally of the way.' 

"Claim 2, Hne 8, erase 'having* and all of line 4 and insert: — 'consisting of a 
receptacle below the wire connected with wheels fitted to run one behind the 
other on the wire, the.' " 

January 13, 1887,' the Examiner demanded a still further amendment, which 
was conceded by appellant, the following day. Letters Patent No. 357,851— 
those in suit — were then granted, February 15, 1887, in accordance with the 
last above amendment and restriction. 

The first claim of the above patent is the only one alleged to be infringed, 
and is as follows: 

1. "In a cash-car apparatus, a wire stretched horizontally between fixed 
supports at each end and in the described relation to the cashier's desk, in 
combination with a freely moving car held below the wire on wheel-hangers, 
to which It is rigidly connected, the wheels thereof being fitted to run one 
behind the other on the wire, whereby the car is held ri^dly against oscilla- 
tion longitudinally of the way, the whole moving structure being thus adapted 
to be Impelled as a solid body from one end of the way to the other in either 
direction by the momentum imparted by a single impulse or push, substantially 
as described." 

The appellee's apparatus is clearly shown in the following drawing: 
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The above apparatus consists of a track, or horizontally stretched wire, run- 
ning from the cashier's desk to the sales counter, on which track a car is sus- 
pended upon a single wheel, near the middle ot the car, and above the wire. 
The car-body is attached to a long frame suspended beneath, and parallel 
to the wire. This attachment is at a point some distance from the bearing 
of the wheel upCn the wire, and at the opposite end Is placed another wheel, 
which is Joumaled In the frame below the wire. The car-body, being attached 
to the short end of the frame, has a constant tendency, when weighted with 
merchandise, to overbalance the long end of the lever, and thus causes the 
wheel at the long end of the frame, and under the wire, to press against the 
wire, at its under side, which, in turn, is made to assume a slightly inclined 
position. 

The appellees urged upon the court below many illustrations of the prior 
art, introducing nineteen patents in evidence. The court below, after stating 
succinctly and correctly the state of the art prior to the Osgood device, 
adopted the Brown patent. No. 165,473, as the one most nearly related to the 
claim of the patent in suit 

The specifications and drawing of the Brown patent, above referred to, are 
as follows: 




■'—i. 




"My invention consists in constructing and placing two standards, one at 
each place, between which transmission of goods, &c., is desired. At or near 
the top, and on one side of these standards, guards are placed, from the top 
of which a wire rail is suspended from one standard to the other. On this 
wire rail, D, I suspend' a carriage which, by aid of wheels, allows it to be 
moved back and forth over the same. This movement, is effected by an 
endless rope, which passes over grooved pulleys, placed within the fore-men- 
tioned guards and passing through an aperture In the top of the carriage, 
and also placed in a groove in the bottom of the same, thus steadying the 
movements of the carriage. 

'These pulleys are rotated by aid of ropes or cords passing over and around 
their axles. Thils when the carriage is moved in one direction one of the 
said ropes is wound up around one of the axles, the other being pulled down, 
and vice versa when the carriage is moved in the opposite direction. The 
carriage is provided with drawers or suitable compartments for the reception 
of the articles to be transmitted. To the top of the standards bells or similar 
annunciators are placed, which indicate the arrival of the carriage. 

"In order to describe my invention more fully, I refer to the accompanying 
drawing, forming a part of this specification and representing a side view of 
my improved apparatus for transmission of goods, &c. A A, are the standards: 
C G, the guards, fastened to one of the upper sides of the standards. D is 
the wire fastened to the top of the guards, C.C. E Is the carriage, with draw- 
ers, f f, aperture, g, at the top, and groove, h, at the bottom. I I, are the 
wheels secured to the top of the carriage and supporting the same upon the 
wire rail, D. J is the endless rope, passing around the grooved pulleys, K K. 
which are supported on the axles, L L, around which the ropes, m m, are 
wound. N N, are tlye bells or enunclators, placed on the top of the stand- 
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ards, A A. Where a limited place does not admit of employing the ropes, 
m m, for rotating the pulleys, a crank may be employed and placed on the 
ends of the pulley-axles in order to accomplish the same result." 

Although not convinced that the prior art contained an anticipation to 
Osgood's dcTice, the court below was of the opinion that the Osgood patent 
made such a small advance over the prior art, that it ought to receive a 
strict and narrow construction — an interpretation no broader than Its terms 
convey— and dismissed the bill for want of equity. 

F. P. Pish, for appellant. 

David H. Fletcher, for appellees. 

Before WOODS, JENKmS, and GROSSOUP, Circuit Judges. 

After stating the facts in the case as above, GROSSOUP, Circuit 
Judge, delivered the opinion of the court, as follows: 

The object of the invention described in the patent in suit is to 
substitute for cash boys and girls formerly employed in retail stores 
a simple, efficient, and reliable apparatus, by which cash or small 
parcels can be conveyed from the sales station to the cashier's desk, 
and the change returned to the sales station. 

It is not claimed that, in the promotion of the general purpose, 
the patent is, in any sense, a primary one. It is admitted that the 
general object in view had been previously realized, and that the 
patentee came into the art, not as a creator, but as an improves 
The claim is that his system excels all its predecessors for cheap- 
ness, simplicity and efficiency. These constitute the scope of the 
appellant's improvement. 

But these are results simply. It is somewhat difficult to point 
out, in the appellant's apparatus, the mechanical means leading to 
these results. They may, however, with sufficient accuracy, be sum- 
marized as follows: (a) The use of a slender wire, instead of a 
metal rail, or a wire rail; (b) the use of straining nuts, placed at 
each end of the wire, so that the wire may be tightened, from time 
to time, to keep it stretched perfectly taut; (c) the attachment of the 
car to the wire, so rigidly that os^jillation, in the line with the car^s 
movement, wiU be prevented, resulting in the car's being propelled 
from end to end by a single impulse. 

It is plain to us that the employment of the two features first 
named, either singly or together, cannot be treated as importing 
novelty into the appellant's patent. The use of nuts to stretch the 
wire is not mentioned, either in the claims or the specifications; 
and the proceedings in the Patent Office, in connection with the 
formulation of the claims, exclude the inventor's selection of wire, 
as distinguished from some other form of rail, from being consid- 
ered as a novel feature of the claims of the patent. The inventor 
first claimed broadly, "wires stretched horizontally from a suitable 
point or points in the store center, forming suspended ways upon 
which cars are mounted by means of wheels"; but this claim, as we 
have seen, went out before the patent was allowed. The only refer- 
ence to wire in the claim allowed is in combination with a freely 
moving car. This, we think, eliminates the selection of a slender 
wire — as distinguished from a rail or wire rail — from a place, as 
an iitdependent factor, in the grant to appellant It may be that 
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wire, as a track, was not in nse in that art formerly, and that its 
selection by the patentee was in the nature of a meritorious discov- 
ery; but courts will not, in the absence of an inclusive claim, go 
into the history of the art, to ascertain what was really discovered, 
and what might have been patented, had the patentee chosen. The 
patentee will be taken at his word, and protected only according 
to the terms in which he has himself demanded protection. 

The real invention, then, if any, embodied in the patent under 
discussion is in the attachment of the car to a wire so rigidly, that 
oscillation is prevented. It is this conception — ^possibly new — in 
combination with the old parts of the apparatus, that gives to the 
claim its validity, if it have any. 

It may be assume^ that the patentee discovered that the hindrance 
to the easy propulsion of a car long distances on a wire, by a single 
impulse, was in the oscillatory movement of the car, where it hung 
loosely on the wire; but this discovery, however important, is not, 
as a discovery, included in the patent. The mechanical means of 
overcoming the hindrance is the subject-matter of the patent; and 
these means are described, in the specifications, as a car suspended 
beneath the wire on wheels, one behind the other, by means of 
hangers which form a frame for the wheels; and, in the claim, as 
a freely moving car held below the wire on wheel-hangers. The dis- 
covery actually embodied in the patent, therefore, is not that oscilla- 
tion, in line with the wire, is a hindrance to the propulsion of a car, 
but that a car hung rigidly under the wire, on two wheels upon the 
wire, one behind the other, will overcome such oscillation. The 
scope of the patentee's grant embraces, not every means of overcom- 
ing this apprehended oscillation, but only such as are set forth in 
the patent. 

However the merits of the patentee's contribution might incline 
us, we have no power to enlarge his patent Restricted to the limits 
already indicated, it cannot, by judicial interpretation, be made to 
cover the appellee's device. That device obviates oscillation,- and 
procures rigidity, through mechanical means, different from the pat- 
ent in suit. 

As already stated, appellant's apparatus consists of a car sus- 
pended beneath a wire or way from two wheels running upon the 
wire, and at opposite ends of the frame, one behind the other, and 
cooperating equally in sustaining the weight. The frame is rigidly 
attached to the wheels, for the primary purpose of preventing oscilli^- 
tion, in the line of the car's travel. 

In the appellees' apparatus the car is suspended beneath the wire 
or way by one wheel only, upon the wire, and near the middle of the 
car, which wheel alone sustains the weight. Beneath the wire, and 
at one end of the car, however, is a second wheel, which serves the 
purpose of preventing oscillation, in the line of the car's travel. 

In appellant's apparatus the weight conveyed is between the 
wheels, and, since fbe two wheels cooperate equally in sustaining 
the load, either may be treated as the fulcrum, the other being, in 
turn, the motive power, and the preventive against oscillation; while 
in appellees' apparatus the weight is on one end of the frame, the 
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falcrnm is in the center, and the motiye power, and the preventive 
against oscillation, at the other. 

Appellant must employ a frame of sufficient length — ^for the pri- 
mary purpose of preventing oscillation — ^to preclude the forward end 
of the frame from an upward movement, in response to the initial 
impulse. This length of frame depends, of course, in each instance, 
upon the approximate weight of the parcel to be carried. Any undue 
attempt to shorten the length of frame, thus throwing the wheels 
close together, would eliminate the advantage against oscillation 
gained from an •appropriate length of frame. 

The mechanical construction, on the contrary, of appellees' ap- 
paratus admits of a placing of the wheels as close to each other as 
may be desired. The one wheel being under the wire and the other 
above, rigidity — ^non-osciUation — ^is preserved, not by length of frame 
proportionate to the weight and impulse, but by the fact that fhe 
position of the wheels is such, that one counteracts the other. In 
our opinion there is no infringement. 

The decree of the Circuit Court will be affirmed. 



CONSOLIDATED STORB-SBRVIOB CO. v. HERZOG et aL 

(CSrenit Court of Appeals, Seventh Circuit January 2, 1901.) 

No, 703. 

Patents— Infringement— Cash Carrteb. 

The Osgood patent. No. 857,851, for an Improyement In store Bervlce 
apparatus, claims 1 and 2, construed, and held not infringed. 

Appeal from the Circuit Court of the United States for the Dis- 
trict of Indiana. 
F. P. Fish, for appellant. 
Before WOODS, JENKINS, and GROSSCUP, Circuit Judges. 

GROSSCUP, Circuit Judge, delivered the opinion of the court aa 
follows: 

The facts of this case, so far as the validity and scope of appel- 
lant's invention are concerned, are identical with those of Store-Serv- 
ice Co. V. Seybold (just decided), 105 Fed. 978. In this case, however, 
the appellant alleges infringement of both his claims of Letters Pat- 
ent No. 357,851, granted him February 15, 1887, for a new and useful 
improvement in store service apparatus. 

The two claims said to be infringed are as follows: 

1. **In a cash-car apparatus, a wire stretched horizontally between 
fixed supports at each end and in the described relation to the cash- 
ier's desk, in combination with a freely-moving car held below the 
wire on wheel-hangers, to which it is rigidly connected, the wheels 
thereof being fitted to run one behind the other on the wire, whereby 
the car is held rigidly against oscillation longitudinally of the way, 
the whole moving structure being thus adapted to be impelled as 
a solid body from one end of the way to the other in either direction 
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by the momentum imparted by a single impulse or push, substantially 
as described. 

2. "In a cash-car apparatus, a wire stretched horizontally between 
fixed supports at each end and in the described relation to the cash- 
ier's desk, and having adjustable stops placed axially on said wire, in 
combination with a freely-moTing car held below the wire on wheel- 
hangers, to which it is rigidly connected, the wheels thereof being 
fitted to run one behind the other on the wire, whereby the car is 
held rigidly against oscillation longitudinally of the way, the whole 
moving structure being thus adapted to be impelled as a solid body 
from one end of the way to the other in either direction by the mo- 
mentum imparted by a single impulse or push, substantially as de- 
scribed." 

The appellees' apparatus is clearly shown in the following cut: 




The above apparatus consists of a tautly stretched elevated track, 
or wire, running from the sales station to the cashier's desk, at a 
variable inclination of about eighteen inches, dependent upon the 
relative distance, in each instance, between the points of travel. A 
collapsible spring buffer, or rubber bulb, provided with a vent to 
admit of the escape of air when the car comes into contact with the 
chamber of the bulb, is attached or clamped to the wire or track 
at either end. A car having two wheels which run on the wire way, 
one behind the/ other, is suspended below the wire on wheel-hangers, 
being rigidly connected therewith. The cash cup or receptacle is 
firmly attached to the car body proper, the whole Apparatus thus pre- 
senting a practically solid combination. ' 

It is clear to us that the appellant is limited, by the very terms of 
his patent, to a horizontally stretched wire. It is equally evident to 
us that appellees employ an inclined wire — the inclination varying 
proportionately with the length of wire, or distance to be traveled. 

We can not concur with the contention of appellant that the de- 
vice of appellees comprises adjustable stops placed axially on the 
wire way. The adjustable stop of appellant's device may be moved 
to any position on the wire; while the bulb of Appellees' apparatus 
is intended to be attached only at the opposite ends of the wire way. 

The decree of the Circuit Court will be affirmed. 
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THE EDWARD SMITH NO. 2. 

THE MASABA. 

(District Court, N. D. Ohio, B. D. January 18, 190D 

No. 2,257. 

Collision— Meeting Stbahbb and Tow— Ckowdinq by Ovbrtakino Bteambr. 
Evidence considered in a suit for collision between an ore-laden barge 
in tow passing down through the dredged channel in Lake St Clair and 
the meeting steamer, Edward Smith No. 2, and Tield to establish that 
the collision was due to fault in the officers and crew of the Smith in 
falling to properly navigate their vessel, which was permitted to sheer 
after passing the tug, and swing across the course of the tow, breaking 
her cable, and also to the fault of the Masaba, an overtaking steamer, 
which was attempting to pass the Smith without having signaled her 
intention, and in violation of the rules governing navigation in the 
channel 

In Admiralty. ^ 

Harvey D. Goulder, for libelants. 

John C. Shaw, for respondent the Smith. 

H. W. Kelley and C. E. Kremer, for respondent tl\e Masaba. 

mCKS, District Judge. On a bright July day, in 1898, on the 
main waterway from Detroit northward, there might have been seen 
a fleet of steamers, some with tows and some without, some passing 
light up through the dredged channel in Lake St. Clair and others 
passing down loaded, all converging upon the dredged canal and 
passageway, which is provided by artificial aid for vessels engaged in 
commerce on the lakes. In this bright daylight a collision occurred 
by which a steamer was sunk, and the controversy we have before 
us is to determine who was responsible for the wrong and injury 
done. / 

The libel, filed on January 4, 1899, briefiy recites the claim of 
the libelants as to who was responsible for the pollision. This libel 
states that John Corrigan and William T. Carrington were the sole 
owners of the barge Aurania; that the said barge and the steamers 
Edward Smith No. 2 and Masaba were and are each maritime ves- 
sels of the United States, engaged in the business of commerce and 
navigation upon the public and navigable waters of the United 
States. The libel further alleges that on the 24th day of July^ 1898, 
said barge Aurania, in tow of the steamer Aurora, upon a wire qable 
which had been shortened up to a length of 600 feet or thereabouts, 
was engaged in the prosecution of a voyage from Duluth to Ashta- 
bula, laden with a cargo of iron ore, and that, proceeding down the 
St. Clair Flats Canal, said tow met and passed, under port signals, 
an up-bound tow near the lower end of the dikes, and so passed well 
to starboard out into the dredged channel which forms the ap- 
proach to the channel between the dikes, and in which a descend- 
ing tow can neither stop nor turn around; that, after so passing 
out into the dredged channel, they met and passed an up-bound 
steamer under port signals, when the said steamer Edward Smith 
No. 2 and the said steamer Masaba, approaching from below, and 
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bound up through the canal, exchanged with the Aurora signals of 
one blast; that the course of the Aurora and Aurania was so di- 
rected as to keep the tow well on the starboard side, in a proper 
place under the circumstances, and, as they were thus in all respects 
lawfully naTigating the canal, leaving more than two-thirds of the 
channel on their port hand, the Smith came up on a course to pass 
the tow at a safe distance, when, a short distance only ahead, and 
on the port bow of the Aurora, in a proper position for passing 
the tow, the Masaba being then close on the starboard side of the 
Smith, and both steamers coming up rapidly, the Smith sheered 
slightly to port in consequence, as libelants are informed and believe 
and therefore allege, of the close proximity and the suction of the 
Masaba, moving in the same direction with her; that the Aurania, 
to make sure of allowing as full room as the steamer towing her, 
ported and headed slighfly above her steamer. The Smith recov- 
ered, and passed the Aurora at a safe distance for vessels proceed- 
ing in opposite directions, and after she had gotten entirely past the 
Aurora, and was about to pass the Aurania at a safe distance, the 
Masaba still being close to the starboard side of the Smith, the stem 
of the Smith seemed drawn over towards the Masaba's stern, and 
the Smith suddenly and violently sheered, and swung to port across 
the bow of the Aurania. The Aurania's helm was hard ported, and 
the Aurora's engine was stopped, and the lever controlling the tow- 
ing machine on the Aurora released so that the cable might reel 
out, there being no time or opportunity to let go the line on either 
vessel; but so extreme and rapid was the sheer of the Smith that 
she struck the towline at nearly a right angle, about 100 feet ahead 
of the Aurania, parted the wire cable, and then swung around the 
bow of the Aurania, which struck the Smith on the starboard quar- 
ter. Hhe vessels came together with great force, driving the bow 
of the Aurania to port, and\straightening the Smith up the channel, 
so damaged that she filled and sank after going a short distance, 
while the Aurania, with bows badly stove, forg^ and drifted diag- 
onally down and across the channel, until she brought up on the 
bottom, aided in this by a stern anchor, which she had let go. The 
libelants further allege that they are ignorant of the definite posi- 
tions of these vessels relative to each other before the passing sig- 
nals were exchanged, but are informed, and therefore allege, that 
the Masaba, which was a large, powerful steamer, with one barge in 
cow, both without cargo, had been astern of the Smith, which was 
loaded, and had overhauled the Smith, and was attempting to pass 
her, in which she unlawfully persisted after the vessels had entered 
the improved channel of the approach below the dikes comprising 
part of the canal, by reason whereof the vessels entered in double 
line, and that afterwards, while attempting to pass, she negligently 
drew in so close to the Smith as to interfere with the steering of 
that vessel, and cause her to sheer. The libelants say, in respect 
to the Smith, that they are ignorant of what occurred on board of 
her, and whether all was done which might have been done to avoid 
or overcome the sheering caused by the Masaba, and have no posi- 
tive knowledge that the Masaba was the overtaking and passing 
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'Vessel; and aver that the Smith, after having established an agree- 
ment with the Aurora to pass that steamer and her tow port to 
port, not only swung from her course, but ran through the towline 
and across the bow of the Aurania, and in so doing came into colli- 
sion, inflicting great damage on her; and libelants charge that said 
vessels were in violation of the rules established by the secretary 
of war, under authority of an act of congress, for the use and navi- 
gation of the St. Cn?«ir Flats Ship Canal, which comprises the dikes, 
the water between the dikes, and the improved channels of ap- 
proach, both above and below the dikes, wherein, by rule 5, it is 
provided that all persons in charge of, or employed upon, vessels 
or boats, are forbidden to enter the canal two or more abreast; to 
pass another vessel or boat while going in the same direction in the' 
canal; to follow another vessel or boat at a distance of less than 
500 feet, except when in tow; to pass the canal in more than one 
line going each way; or to pass the canal at a rate of speed exceed- 
ing eight miles per hour. And, aside from the violations of the 
rules, libelants charge that the Masaba was in fault: 

"(1) In baying In charge of her officers who were reckless and negligent; 
(2) in having no proper lookout; (3) in persisting in her effort to oyerhaul and 
pass the Smith in that place and under the circumstances; (4) in going so 
close to the Smith as to interfere with her steering and in causing her to 
sheer." 

Libelants further charge that the Smith was in fault in the fol- 
lowing particulars: 

"(1) That her officers then and there in charge of her were negligent; (2) 
that she left her course, and ran across the how of the Aurania, in violation 
of the agreement established by the one-blast signals exchanged; (8) that 
she ran across the bow of the Auranla and into coUislon with her." 

The libelants further say that, by reason of the said collision, the 
said barge Aurania was greatly damaged. 

The claiin and answer of the owners of the steamer Edward 
Smith No. 2 states that the said steamer was bound on a voyage 
from the port of Buffalo to the port of Duluth, laden with a cargo; 
that, crossing .Lake St. Clair in the afternoon of fhe 24th day of 
July, 1898, the said steamer Smith was being followed and over- 
taken by ihe large steamer Masaba, towing the barge Manda on a 
long line astern; that the Masaba did not signal any intention of 
passing the Smith, and the latter continued on, at her ordinary 
full running speed, while crossing the lake, and on the usual course 
for the St. Clair Flats Canal; that, upon approaching the head of 
the lake, the Masaba pulled out, and started to pass on the star- 
board hand of the Smith. Claimants further say that, as the Masaba 
came up abreast of the Smith, she came in closer to the latter, on a 
course somewhat converging with the Smith's course; that, when 
her bow was thus abreast of the Smith, it was apparent that, as the 
vessels were then going, the Smith must enter the canal abreast 
of the tow. Thereupon, it being apparent that the Smith could not 
get ahead of the Masaba, which continued going at an apparently 
full speed, the Smith's engine was checked, in an endeavor to drop 
behind the tow. Right after the Smith checked, the steamer Aurora, 
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with the barge Aurania in tow, which was then below the piers * 
coming down, blew a signal of one whistle to the Masaba and Smith, 
and the latter vessels each responded with one blast. Thereafter 
the Masaba crowded over towards the Smith, and the latter was kept 
off to port, and checked a second time to as slow an engine speed 
as she could take and maintain steerageway; but the Masaba seemed 
to draw her along and pass very slowly, and, as the Aurora and 
Smith were about to meet and pass, the suction of the Masaba caused 
the Smith to sheer to port, and towards the Aurora, and she was 
rung up full speed under a hard a-port wheel to break such sheer, 
and avoid a collision with the Aurora. The Smith recovered from 
this sheer, and passed the Aurora safely to port, but with both ves- 
sels well on the westerly side of the channel, and with the Masaba 
close on the Smith's starboard hand, and about in the center of 
the channel. The Smith was again checked, as soon as she was 
steadied, but was rung up as she started on another sheer to port, 
and against a hard-over wheel; but her stern seemed to be drawn 
right around by the Masaba, so that she was thrown crosswise of 
the channel ahead of the Aurania, and the latter vessel, coming 
on, struck her stem on, on the starboard side, causing her to sink 
on the westerly side, and near the lower entrance, of the dredged 
channel leading up to the canal. Claimants deny all charges of 
fault made against the Edward Smith No. 2, and aver that they vio- 
lated no rules governing the use and navigation of the St. Clair 
Flats Ship Canal, and aver that they had the right of way, and that 
the Masaba only is chargeable with fault for overtaking and ap- 
proaching the canal abreast of the Smith. The claimants allege 
that the Masaba was at fault in the following particulars: 

"(1) In not having a proper and sufficient lookout; (2) in that her officers were 
careless and inattentive to their duties; (3) in that she attempted to overhaul 
and pass the Smith without any agreement by signals; (4) in that, upon get- 
ting abreast of the Smith, she proceeded in her endeavor to pass, although 
she coidd not then possibly get her long tow aheaU of the Smith, except by 
passing her In the narrow waters of the canal, contrary to the rules gov- 
erning the same; (5) in that, upon the approach of the down-bound tow, she 
did not drop astern of the Smith until they should have passed the down- 
bound tow and gotten through the canal; (6) in that, having agreed by signals 
with the Aurania to pass port to port, she crowded upon the course of the 
Smith so that the latter could neither drop back of her long tow nor be steered 
safely between the two tows, where the wrongful actions of the Masaba had 
placed her, and where she was caused by suction to sheep over and Into col- 
lision with the Aurania; (7) in that she undertook to enter the cut at an 
excessive and unlawful rate of speed." 

The claimants of the steamer Edward Smith No. 2, on the 2d day 
of January, 1900, filed an intervening libel against the steamer 
Masaba, alleging negligence, and claiming damages against the 
Masaba. 

The Minnesota Steamship Company, owner of the steamer Masaba, 
filed an answer on April 7, 1900, to the libel of John Gorrigan and 
William T. Carrington, owners of the barge Aurania, in which they 
admit the collision above referred to, but deny that they were com- 
ing up rapidly, or were so close on the starboard side of the Smith, 
or that the Smith's stern was or could have been drawn towards 
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the stem of the Masaba, or that the Masaba in any manner inter- 
fered with the navigation of the Smith. They deny that the Masaba 
was, at the time of the occurrence mentioned, attempting to pass 
the Smith. On the contrary, they allege that the Masaba had over- 
taken and passed the Smith on Lake St. Clair, miles below the 
scene of the collision. They deny that they drew in so close to the 
Smith as to interfere with the steering of the vessel, causing her 
to sheer; and allege, on the contrary, that the Masaba was far over 
to the eastward and ahead of the Smith at the time the latter ves- 
sel went off to port. They deny that the Masaba caused, or con- 
tributed to, the movement of the Smith to port, or was guilty of 
any violation of the rules established by the secretary of war; and 
allege that the Smith was in fault, (1) in that she had no suflSicient* 
lookout; (2) in that her officers then and there in charge of her were 
negligent, and inattentive to their duties; (3) in that she left her 
course and ran across the bow of the Aurania, in violation of the 
rules of navigation; (4) in that she ran across the bow of the Au- 
rania, and into collision with her; (5) in that she was negligently 
steered and managed at and before the time when she left her 
course; (6) in that she failed to stop and back her engines. They 
further allege that the Masaba was pursuing a course further to 
the eastward than usual, in order to give ample room to all vessels 
in the vicinity, and that she was whoUy without fault or negligence 
in the matters referred to in the libel. The said Minnesota Steam- 
ship Company, owner of the said steamer Masaba, also filed, on May 
8, 1900, a claim and answer to the intervening libel of the owners 
of the steamer Edward Smith No. 2, in which they make substan- 
tially the sapie allegations as those above recited. 

After the testimony had all been presented, proctors for the Ma- 
saba and the Smith both consented that the record should show that 
each one conceded that the Aurora and Aurania were not in fault. 

One of the most important facts to be determined in this case is 
at what point the Masaba passed the Smith before the collision oc- 
curred. I think the preponderance of evidence shows that the 
Masaba had not passed the Smith in the open lake, but that she came 
up to and attempted to pass the Smith about the time the down- 
bound tow met them. The evidence shows that had the Smith been 
properly navigated, and kept her course, which took her safely by 
the Aurora, she and the Masaba would both have passed the down- 
coming tow in safety. 

Another important question of fact, to be settled from the testi- 
mony of witnesses who saw the collision, is as to the distance be- 
tween the Smith and the Masaba at the time the former took her 
sheer. It is important to ascertain this fact correctly, if possible, 
because the claim of the Smith is that the Masaba, in undertaking 
to pass her, came so near to her that the Smith felt the force of suc- 
tion from the Masaba. It is further contended by the Smith that 
the Masaba was not only at the proper distance from the Smith 
to put into motion this mysterious power of suction, and to do it at 
such a point as would give that force the greatest power, but that 
she actually did this. If the Masaba was from 300 to 700 feet from 
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the Smith, the weight of the opinion of the experts and the expe- 
rienced sailors is that the force of the suction would not reach the 
Smith with suflScient power to change her course or put her beyond 
the control of her wheel and engine. It is contended on behalf of the 
Smith that the weight of testimony shows that the Masaba was 
not too far away to bring this power of suction to bear. 

Witnesses for the Smith testify that the Smith was only 40 or 50 
feet from the Aurora, and from 50 to 60 feet from the Masaba. 
Other witnesses testify substantially as follows: Donaldson, cap- 
tain of the Aurora, testifies that the Smith was 100 feet from the 
Aurora, and the Masaba 25 or 30 feet from the Smith. The engineer 
of the Aurora says that the &nith was 200 feet from the Aurora, 
'and the Masaba closer. The mate of the Aurora says the Smith and 
Masaba were 100 feet apart. The wheelman of the Aurora says 
the Smith and Aurora were 100 feet, and the Masaba looked 15 or 
20, but was probably more. The captain of the Aurania says the 
Masaba was only 50 feet from the Smith, and the Aurora and Smith 
100 feet apart, but the Masaba was within 50 feet of the Smith. 
The mate of the Aurania says the Smith and Masaba were 50 to 100 
feet apart, and the Smith and Aurora 75 or 100. 

In contradiction, witnesses for the respondents say substantially 
as follows: The captain of the Masaba says that the Smith and 
Masaba were 600 to 700 feet apart. Thompson, fireman of the 
Masaba, says that the Aurora and Masaba were 300 feet apart. The 
captain of the Manda says the Smith was 300 or 400 feet off, and 
the mate also puts it. the same. 

I conclude that there must have been more space between the 
Smith and the Aurora and the Smith and the Masaba than 50 or 60 
feet, because, as the proctor for the Masaba forcibly stated, the 
length of the Smith was 214 feet, and she could not have taken a 
sheer, and turned herself at an angle that shut her in between the 
Aurora and the Aurania in the space of 100 or 120 feet when her own 
length was double that amount. These opinions of the witnesses 
were quoted by counsel, and have been verified, and found to be 
correct. 

It is but just that I should say, in this connection, that, appre- 
ciating the importance of determining correctly the distance be- 
tween the Masaba and the Smith before the collision, Mr. Kelley, 
proctof for the Masaba, brought into court several photographs, 
taken to demonstrate the exact distance between these two vessels. 
It was contended by the proctor for the Smith that these photographs 
were not accurate, because there was no suflGicient testimony to show 
that the lenses were all of the same power; because of this uncer- 
tainty, that accuracy as to distance as claimed could not be admitted. 

Whether the proximity of these vessels was such as to cause suc- 
tion sufficient to influence the course of the Smith or not, I am of 
the opinion that the Masaba was in fault, and contributed to some 
extent to the collision of the Smith and the Aurania, in this, to wit: 
That as she gradually lessened the distance between herself and 
the Smith, as she came up the lake on her usual course and at her 
usual speed, she must have observed, or should have observed, that 
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the Smith was Dot expecting her to attempt to pass her with her 
tow at that anfayorable place in the dredged channel leading to* the 
canal, which was clearly against the rules of navigation. It must 
be remembered that the Masaba was the overtaking vessel. She was 
the faster vessel, and was sailing at her usual speed, which her mas- 
ter says was about 10 miles per hour in the open lake. Being in 
the rear, he could, .without any difficulty, watch the progress the 
Smith was making, and, as they both approached the lower end of 
the dike where this collision occurred, he had better opportunities 
for observing the probability of their meeting between the dikes or 
somewhere in the channel. He knew that the tow would neces- 
sarily interfere with the free handling of the vessels, and make it 
more difficult for them to pass, either between the dikes or in the 
dredged channel. The rules required him to avoid meeting there if 
he could, and his own sound judgment ought to have warned him 
against such an unnecessary danger. If he saw that, proceeding 
under the rules and the agreement between the Smith and the Au- 
rora, he was likely to meet the Smith in the dredged channel, or 
between the dikes at a point of unnecessary danger, he could have 
sounded an alarm to the Smith, and secured some agreement as to 
which of them should check and fall behind, so as to go through 
the channel and canal in single file instead of two abreast. The 
master of the Masaba admits that he did not sound the whistle, or 
give any signal that he was intending to overtake and pass the 
Smith, which was clearly in violation of the rule. The master of 
the Masaba says that he supposed the Smitii was cognizant of what 
he was doing, both as to speed and course, as they were in sight of 
each other for several hours; and his proctor justifies him by say- 
ing that there was no duty resting on the Masaba to notify the 
Smith of her approach, when the latter had seen the Masaba in the 
Detroit river, and knew she was following. The preponderance of 
evidence shows that time enough had transpired to indicate clearly 
to the master of the Masaba that the Smith was not expecting him 
to pass her at that point, as heretofore stated. Now, whether there 
was a violation of the rules or not, the master of the Masaba is put 
in the position, in this case, by his own testimony and that of other 
witnesses, of having deliberately undertaken to pass the Smith, 
without giving her warning, in a channel which, under ordinary cir- 
cumstances, might have been wide enough for all the vessels to 
pass, as they undertook to do. It looks very much to me as though 
the Masaba was undertaking to force her way through the channel 
and canal, without regard to the possibility, or, to put it stronger, 
probability, of doing some damage to the smaller vessel she was over- 
taking; and I cannot refrain from saying, at the close of this colli- 
sion case, that I am again impressed with the great importance of 
care in the management of vessels on these lakes. The rivalry be- 
tween boats for quick dispatch is so great that their masters are 
willing to take great risks in speeding their vessels to suit the de- 
mands of owners. There seems to be a mad rush for a cargo, and 
then a wild run for the goal. A few puffs of steam, and a little 
manual exercise at the wheel, intelligently used, would have avoided 
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this collision, and would have saved all the money lost, and all the 
trouble and expense of this litigation. Experimenting as to how 
close vessels can safely pass is instructive, but often dang«x)us and 
expensive. It is only by the rigorous enforcement of the rules 
of navigation that this dangerous rivalry shall be cured, and a con- 
servative and wiser handling of vessels follow. 

My conclusion, from all the testimony, is that the oflScers and crew 
of the Edward Smith No. 2 were in fault in not properly navigating 
their vessel, and not anticipating the sheer, which might have been 
avoided, or the force' of which might have been greatly lessened, by 
a prompt handling of the wheel and proper signals to the engineer. 
The fault of the Masaba lay in undertaking to pass the Smith at that 
unfavorable place, which undoubtedly contributed to, if it did not 
wholly cause, the sheer of the Smith, as aforesaid. In the conclu- 
sions reached as to the facts, it is not necessary to discuss the legal 
propositions submitted and argued by proctors for both the Smith 
and the Masaba. I have so stated them that full advantage can be 
taken if any error has been made. A decree may therefore be drawn 
in favor of the libelants, awarding them costs and all court ex- 
penses, and finding both the Smith and the Masaba in fault, for the 
reasons heretofore stated, and dividing the damages between them. 
The case may be referred to H. ¥. Garleton, as commissioner, for the 
assessment of the damages. 



THE ST. BERNARD. 

MORGAN V. VLASTO. 

(District CJourt, S. D. New York. January 17, 1901.) 

L Charter Party— Co nstr cotton— Lay Days. 

• A charter party provided that from 6 o'clock of the morning next after 
the vessel "Is reported and aill ready to discharge/' of which notice is to 
be given by the captain in writing to the consignee, the lay days shall 
begin to run. The consignee received verbal notice of the arrival of the 
vessel in the harbor at 9 a. m. of September 8th, and gave notice to her 
agents, designating a certain pier for her berth within an hour or two 
afterwards, before written notice of readiness to discharge was received. 
About 11 a. m. of the same day suqh written notice was given, which, 
however, was false, as the vessel was still in the harbon She did not 
proceed to her pier until 9 a. m. of September 9th. Held, that the lay days 
did not begin to run until 6 a. m. of the next working day; and where the 
vessel was discharged on the 21st, after deducting 10 hours of a working 
day on which it rained, and 1 Sunday, and 1 day's disability of the vessel 
the discharge was completed within the lay-day period of 7 days and 17 
hours given by the charter. 

a Same. 

A designation by a charterer of a berth for a vessel, on notice of Its 
arrival in port, was given within i^ reasonable time when delivered within 
two or three hours from such notice of arrivaL 

In Admiralty. Demurrage. Lay days. 

ifartin A. Ryan, for libelant. 

Convers & Kirlin and Charles R. Hickox, for the St. Bernard. 
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BROWN, District Judge. As respects the time when the lay 
days begin to run, the charter is so explicit that no variation 
from its terms can be allowed, i. e. "from 6 o'clock of the morning 
next after the vessel is reported and all ready to load or discharge, 
of which the captain is to give notice in writing to shippers or 
consignees." 

In Aalholm v. A Cargo of Iron Ore (D. C.) 23 Fed. 620, the term* 
"all ready to discharge" were held to mean "a present readiness to 
commence the actual discharge." 

The consignee in this case, having received verbal notice of the 
arrival of the vessel off Liberty Island at about 9 a. m. of Septem- 
ber 8th, gave notice to her agents, designating Nineteenth street. 
East river, for her berth, within an hour or two afterwards, before 
any written notice of readiness to discharge was received. About 
11 a. m. of the same day a written notice of such readiness was 
given him. This, however, was a false notice, as the vessel was 
still off Liberty Island. Addicks v. Three Hundred and Fifty-Four 
Tons Crude Kainit (D. C.) 23 Fed. 727. It was her duty to go to 
the berth designated, since it was a proper one, at her own expense, 
and until she arrived there she was not "all ready to discharge." 
She did not procure towage to go to her berth until the next day, 
and arrived there at 9 a. m. of September 9th, and then for the 
first time was she all ready to discharge. Under the charter, 
therefore, the lay days did not begin to run until 6 a. m. of the 
next working day, which was Monday the 11th. More than 10 hours 
out of the 24 of that day appear to have been rainy, which by the 
charter should therefore be deducted. As the vessel was discharged 
by 9 a. m. of the 21st, on deducting the above and 1 Sunday and 
1 day's disability of the vessel, the discharge I find was coippleted 
within the lay-day period of 7 days 17 hours, to which the charterer 
was entitled. 

There can be no question of the charterer's designation of a berth 
within a reasonable period, as this designation was within two to 
three hours after his first notice of the vessePs arrival. Under the 
charter the consignee was not thereafter required to be in readiness 
to begin discharge until 6 a, m. of the next day after receipt of a 
written notice that the vessel had arrived at her berth and was in 
fact "all ready to discharge." In Smith v. Lee, 13 C. C. A. 506, 66 
Fed. 344, the notice required was only "notice of arrival at the 
port," — a very different thing from being "all ready to discharge." 
Had the master chosen to incur some additional expense in tow- 
age, he could have had his vessel docked on the 8th, and by notice 
thereof have set the lay days running at 6 a. m. of the 9th. Libel 
dismissed with costs. In the libel for payments made for weigh- 
ing out the cargo, the libelant is entitled to a decree with costs. 
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HAGEBMAN T. NORTON. 

(Circuit Court of Appeals, Fifth Circuit January 15, 1901.) 

No. 1,000. 

L Shipping — Demurrage— Loading Cargo— Stoppage of Labor. 

Where a charter proylded that a certain number of working days should 
be allowed for loading the vessel, detention caused by strikes or "estop- 
page of labor" not included, days on which those loading the vessel re- 
fused to work owing to storms, and days when the labor organizations 
withdrew their members to attend a funeral and for the celebration of 
Labor Day, should not be excepted from the days allowed for loading; 
all days save Sundays and legal holidays being working days, and there 
having been no forced stoppage, within the meaning of the charter party. 

2. Same- Custom of Port. 

Where a charter party provided that 14 working days should be allowed 
for loading the vessel in the port of Pensacola, and that the custom of 
each port was to be observed in all cases, and the vessel was d^ayed 
more than 14 working days owing to the members of labor organizations 
refusing to work on days generally recognized as working days, a con- 
tention that, the practice of such labor organizations being known to ship 
owners, the delay should be excused, under the clause relative to customs 
of ports, was without merit, since the custom of labor organizations in 
the port of Pensacola, and their manner of refusing to work, being known 
to the charterer of a ship, if he wished to protect himself from the re- 
sults of their refusal to work on days generally regarded as working 
days he should so provide in his charter party. 

8. Same— Duty of Charterer. 

Where a charter provided that a vessel should proceed to Pensacola 
and there load, the cargo to be delivered alongside, and that 14 working 
days should be allowed the charterers for loading the vessel, a contention 
that under the terms of the charter party the duty of the charterer was 
ended when the cargo was delivered alongside, and that all delays in 
loading and stowing the cargo were at the risk of the ship owner, was 
without merit 

Appeal from the District Court of the United States for the North- 
ern District of Florida. 

Libel by CSiarles W. Hagerman against Benjamin Norton to recover 
demurrage under a charter party. From a decree in favor of libel- 
ant, libelee appeals. Affirmed. 

B. C. Tanison, S. M. Lof tin, B. S. liddon, and John Eagan, for ap- 
pellant. 

W. A. Blonnt and A. 0. Blount, Jr., for appellee. 

Before PARDEE, McCOKMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge. This is a libel to recover demurrage 
under a charter i>arty which contains provisions as follows: 

**That the said vessel shall with all convenient speed sail and proceed to 
Pensacola, • • • there load (always afloat) from the said merchants, 
* * * as they may direct, a full and complete cargo, to consist of pitch* 
pine sawn timber. ♦ ♦ ♦ Sufllcient suitable timber and/or deals *nd/Qp 
boards, at merchants' option, to be supplied for beam fillings and stow- 
age as required by master. • « • Loss, damage, or detention by the 
act of God, restraint of princes* and rulers, public enemies or people, quaran- 
tine, epidemics, pirates or robbers, barratry of the master or crew, fii^ from 
any cause or wheresoever occurring, perils of the sea or other waters, riots. 
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strikes, or estoppage of labor, or lockouts of seamen or shore laborers, whether 
partial or otherwise, and any consequence thereof, ♦ * ♦ or any other ex- 
traordinary occurrence beyond the control of either party, always mutually 
eizcepted. ♦ • ♦ xhe cargo to be delivered alongside at merchants' risk 
and expense, secured by dogs and chains, and to be received by the master, 
and when so delivered to be then at ship's risk. The ship to discharge each 
lighter having lumber for cargo or broken stowage without unreasonable de- 
tention. Should the master order mare timber or deals or boards alongside 
than the ship requires for loading:, the expense of returning it to the booms 
to be paid by the ship. * * * Fourteen working days aie to be allowed 
charterers or their agents for loading the vessel, which time is to commence 
on the day after the vessel is ready (In loading berth) to receive cargo, and 
written notice given of same to charterers or their agents, but days for dischar- 
ging shall be according to the custom of the piort of discharge. Should the 
cargo not be delivered to the vessel at port of loading, or received at port of 
discharge, within the specified time, by default of charterers or their agents, 
for each and every day over and above said lay days charterers or their agents 
are to pay the sum of sixpence sterling per net register ton demurrage; any 
detention through t^uarantlne not to count in lay days. • • ♦ Charterers 
or their agents to appoint and pay the stevedore to do the stowing of the 
cargo under the supervision of the master. ♦ • • Cargo to be delivered 
to vessel at port of loading alongside, and to be taken from alongside at port 
of discharge, always within reach of ship's tackle, and at merchants' risk and 
expense, vessel always being afloat. • • • The custom of each port to 
be observed in all cases where not specially expressed. • ♦ ♦" 

There is no dispute that the ship was detained in loading 6 days 
beyond the 14 days, exclusive of Sundays and legal holidays, and de- 
murrage for these 6 days was allowed in the court below. The first 
contention is that these extra 6 days should not be allowed, because 
thereon there was a stoppage of labor, as on three the baymen en- 
gaged in loading the vessel stopped and refused to work because of 
storms existing in the Bay of Pensacola; on another the said bay- 
men so employed refused to work for the reason that on that day the 
funeral was to take place of a deceased bayman, and on this day the 
said labor organizations compelled and required all the baymen en- 
gaged in loading timber in Ihe Bay of Pensacola to leave and quit 
their work, and there was by reason of the action of said labor or- 
ganizations a general stoppage of labor in the Bay of Pensacola on 
said day; and on another the labor organizations withdrew all their 
members from work in stowing vessels for the purpose of celebrating 
the said day as Labor Day, so called by them; and all the laborers 
engaged there on the said day refused to labor thereon, and no labor 
was done by said baymen on said day, or on any vessel in said port, 
and the action of said labor organizations did on this day bring, about 
a general stoppage of labor. It is further contended that the ex- 
istence of labor organizations, and their customs and practices in 
regard to the manner in which they work in stowing vessels in the 
port of Pensacola, and their arbitrary manner of refusing to work, are 
well known to libelant and ship owners generally whose ships come 
to the port of Pensacola, wherefore it is contended that, under the 
provision of the charter party that "the customs of each port to be 
observed in all cases where not specifically expressed," excuses the 
respondent for the delay in question. It is well settled that the term 
"working days," as ordinarily used in charter parties, excludes Sun- 
days and holidays, but not rainy nor stormy days. Pedersen v. 
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Eugster (D. C.) 14 Fed. 422; Wood v. Keyser (D. C.) 84 Fed. 692. In 
the last-cited case the charter party contained not only the provision 
that "the act of God, ♦ • • floods, droughts, • • • riots, 
strikes, or stoppage of labor, • ♦ * or. any other extraordinary 
occurrence beyond the control of either parity, were always mutually 
eiqcepted," but the further provision that "in the computation of the 
days allowed for delivering and receiving the cargo shall be excluded 
any time lost by reason of fire, droughts, floods, storms, strikes, 
lockouts, combinations of workmen, or any extraordinary occurrence 
beyond the control of the charterers or the receivers of the cargo"; 
and yet the district court held, and the same was afterwards affirmed 
in this court, as follows: 

"As to the other causes of delay, to wit, the funeral of the bayinan, the 
day occupied in putting up the tackle for loading the vessel, and for cessation 
of work on Good Friday, It appears that these days do not fall within the 
exceptions of the charter party* as. properly speaking, they are 'working 
days/ which term Includes all days except Sundays and legsd holidays; and 
I am of the opinion that the custom of baymen to cease labor on these days, 
as set forth In the answer, is not such a stoppage of labor as was contem- 
plated by the charter party." 

We think that this ruling, in principle, covers the case of Labor 
Day, which was conceded not to be a legal holiday. The days on 
which the baymen refused to work because of storms which prevailed 
in the port of Pensacola are clearly not days excepted under any pro- 
vision of the charter party, as the baymen certainly did not quit be- 
cause of any strike or forced stoppage of labor. We are of opinion 
that with regard to the customs and habits of the labor organizations 
in the port of Pensacola the charterers of ships are as well informed 
as the owners, and if either wishes to protect himself from any of the 
peculiar results occasioned by organized labor, and thus derogate 
from the established rule as to working days, let him specifically 
provide for it in the contract. 

The other contention of the appellant in this case is that undei the 
terms of the charter party the duty of the charterers was ended when 
the cargo was delivered alongside, and that all delays in loading 
and stowing cargo aboard are at the risk of the ship owner. A re- 
cital of the various provisions of tlie charter party above quoted is 
a sufficient answer to this contention. A similar charter party 
was considered in the case of The Assyria, 39 C. C. A. 97, 98 Fed. 
316, and it was held: 

"Where a charter party provided that a cargo of lumber should be loaded by 
the charterer, and should be *furnlshed' at the average rate of 50,000 super- 
ficial feet per running day, the lay days for loading are to be computed on 
the amount actuaUy loaded, and not upon the amount delivered to the vessel 
for loading, a part of which was not actoaUy loaded." 

As we find no error in the record, the decree of the district court is 
affirmed. 
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MEMOBANDUM DECISIONS. 



ADAMS EXP. CO. v. MORROW. (Circuit Court of Appeals, Sixth Circuit 
January 14, 1901.) No. »26. In Error to the Circuit Court of the I3nlted 
States for the Southern District of Ohio. Maxwell & Ramsey, for plaintiff 
in error. R. S. Woodruff and Morey, Andrews & Morey, for defendant In 
error. Dismissed pn motion of plaintiff in error* 



JETNA PETROLEUM CO. V. CRIPPS et al. (Circuit Court of Appeals. 
Ninth Circuit. January 7, 1901.) No. 678. Appeal from the Circuit Court 
of the United States for the Southern District of California. Charles P. Eells, 
for appellant Appeal dismissed upon motion of Charles P. Eells. 



JETNA PETROLEUM (X). v. CRIPPS et al. (Circuit Court of Appeals, 
Ninth Circuit January 7, 1901. No. 679. Appeal from the Circuit Court 
of the United States for the Southern District of California. Charles P. 
Eells, for appellant Appeal dismissed upon motion of Charles P. Eells. 



ALLEN B. WRISLEY (X>. V. IOWA SOAP CO. et al. (Chrcuit Court of 
Appeals, Eighth Circuit November 30, 1900.) No. 1,505. Appeal from the 
Circuit Court of the United States for the Southern District of Iowa. Tay- 
lor E. Brown and C. Clarence Poole, for appellant Blalce & Blaise, for ap- 
pellees. Appeal dismissed, with costs, per stipulation. See 104 Fed. 548. 



BARBEB WIRE & IRON WORKS V. SMITH et'aL (Circuit Court of Ap- 
peals, Sixth Circuit November 17, 1900.) No. 851. Appeal from the Cir- 
cuit Court of the United States for the Eastern District of Michigan. Poole 
& Brown, for appellant James Whittemore, for appellees. No opinion. Af- 
firmed. 



BOARD OF COM'RS OF WICHITA CJOUNTY v. CROSBY et al. (Circuit 
Court of Appeals. Eighth Circuit December 4, 1900.) No. 1,376. In Error 
to the Circuit Court of the United States for the District of Kansas. S. S. 
Ashbaugh, B. P. Waggener, Albert H. Horton, and J. S. Caldwell, for plain- 
tiff in error. W. H. Rossington, Charles Blood Smith, and Clifford Histed, 
for defendants In error. No opinion. Affirmed, with costs. 



BOARD OF EDUCATION OF CITY OF PIERRE v. YALE NAT. BANK 
OF NEW HAVEN. (Circuit Court of Appeals, Eighth Circuit January 25, 
1901.) No. 1,477. In Error to the Circuit Court of the United States for the 
District of South Dakota. Ivan W. Cioodner and John A. Holmes, for plain- 
tiff in error. H. R. Homer and B. W. Stewart, for defendant In error. No 
opinion. Affirmed, with costs. 
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BUTLER V. ILLINOIS CENT. R. CO. (Circuit Court of Appeals, Sixth 
Circuit Janpary 18, 1901.) No. 854. In Error to the Qircuit Court of the 
United States for the District of Kentucky. Pryor & Saplnsky and Matt 
O'Doherty, for plaintiff in error. Pirtle &, Trabue, for defendant in error. 
No opinion. Affirmed. 



CENTRAL DISTRICT & PRINTING TEL. CO. v, CITY OF WELLSVILI^. 
(Circuit Court of Appeals, Sixth Circuit. December 6, 1900.) No. 844. Ap- 
peal from the Circuit Court of the United States for the Northern District 
of Ohio. Billingsly, Taylor & Clark, for appellant Wells & MacDonald, 
for appellee. Dismissed per stipulation. 



CENTRAL TRUST CO. OF NEW YORK et al. v. PEORIA, D. & E. RY. 
CO. et al. BALDWIN v. CENTRAL TRUST. 00. OF NEW YORK et al. 
(Circuit Court of Appeals, Seventh Circuit January 4, 1901.) No. 669. Ap- 
peal from the Circuit Court of the United States for the Southern District 
of Illinois. Charles A. Boston, William W. Baldwin, Frank Ij. Hatch, and 
Pascal E. Hatch, for appellants. Adrian H. Joline, David Willcox, Bluford 
Wilson, and P. B. Warren, for appellees. Ordered that same decree be en- 
tered as ha No. 668 (same title) 43 O. C. A. 616, 104 Fed. 420. 



CENTRAL TRUST CO. OF NEW YORK et al. v. PEORIA, D. & E. RY. 
CO. et al. CHAMBERLIN v. CENTRAL TRUST 00. OF NEW YORK et 
al. (Circuit Court of Appeals, Seventh Circuit. January 4, 1901.) No. 670. 
Appeal from the Circuit Court of the United States for the Southern District 
of Illinois. Charles A. Boston, William W. Baldwin, Frank L. Hatch, and 
Pascal E. Hatch, for appellants. Adrian H. Joline, David Willcox, Bluford 
Wilson, and P. B. Warren, for appellees. Ordered that same decree be en- 
tered as in cause No. 667 (same title) 43 O. C. A. Bl3, 104 Fed. 418. 



CHICAGO G. W. RY. CO. v. HOLDEN. (Circuit Court of Appeals, Eighth 
Circuit. December 3, 1900.) No. 1,445. In Error to the Circuit Court of 
the United States for the District of Minnesota. Dan W. Lawler, for plain- 
tiff In error. Humphrey Barton and Percy D. Godfrey, for defendant In 
error. Dismissed, without costs to either party in this court, pursuant to 
stipulation of the parties. 



CITY OF ELLSWORTH CITY, ELLSWORTH COUNTY, KAN., v. MASS- 
LICH. (Circuit Court of Appeals, Eighth Circuit December 13, 1900.) No. 
1,463. In Error to the Circuit Court of the United States for the District 
of Kansas. Ira E. Lloyd and Charles J. Evans, for plaintiff in error. O. H. 
Bentley, A. H. Horton. and Rodolph Hatfield, for defendant In error. No 
opinion. Affirmed, with costs. 



CITY OF HOUSTON v. STORRIB. (Circuit Court of Appeals, Fifth Dr- 
cult. December 3, 1900.) No. 898. In Error to the arcuit Court of the 
United States for the Eastern District of Texas. John S. Stewart and Joe 
M. ^am, for plaintiff in error. Ewing & Ring, for defendant in error. Dis 
missed per stipulation. 
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CITY OF HURON v. ELWOOD. (Circuit Court of Appeals, Eighth Circuit. 
December 11, 1900.) No. 1,453. In Error to the Circuit Court of the United 
States for the District of South Dakota. John Wood, for plaintiff in error. 
C. O. Bailey, J. H. Voorhees, D. J. Carnes, and G. W. Dunton, for defend- 
ant in error. No opinion. Affirmed, with costs, on authority of City of 
Huron v. Second Ward Sav. Bank, 30 0. C. A. 38, 86 Fed, 272, 49 L. K. A. 
534. 



CITY OF HURON v. SHBPARD. (Circuit Court of Appeals, Eighth CJir- 
cnlt. January 25, 1901.) No. 1,478. In Error to the Circuit Court of the 
United States for the District of South Dakota. John Wood, for plaintiff 
in error. John L. Pyle and Alva E. Taylor, for defendant in error. No 
opinion. Affirmed, with costs. 



CITY OF HURON ▼. WARREN. (Circuit Court of Appeals, Eighth Cir- 
cuit. December 11, 1900.) No. 1,454. In Error to the Circuit Court of the 
United States for the District of Sooth Dakota. John Wood, for plaintiff in 
error. William M. Jones, for defendant in error. No opinion. Affirmed, with 
costs, on authority of City of Huron t. Second Ward Say. Bank, 30 a C. A. 
88, 86 Fed. 272, 49 L. B. A. 684. 



CITY OF WOOSTER ▼. EASTERN TRUST & BANKING CO. (Circuit 
Court of Appeals, Sixth Circuit November 15, 1900.) No. 847. In Error 
to the Circuit Court of the United States for the Northern District of Ohio. 
L. R. Crltchfield, A. S. McClure, M. L. Smyser, and A. D. Metz, Jr., for plain- 
tiff in error. Squire, Sanders & Dempsey, for def^idant in error. No opin- 
ion. Affirmed, on authority of Village of Kent t. Dana, 40 OL a A. 281, 100 
Fed. 56, and of the opinion in this court 



CLEVELAND TERMINAL & VALLEY R. CO. ▼. METROPOLITAN 
TRUST CO. et al. (Circuit Court of Appeals, Sixth Circuit. December 4, 
1900.) No. 910. Appeal from the Circuit Court of the United States for 
the Southern District of Ohio. Dismissed, on motion of counsel for Metro- 
politan Trust Company, (1) because the appeal was not perfected within six 
months from date of decree of the court below; (2) because no appeal bond 
was filed and no citation for appellees Issued within six months from date 
of decree; (3) because no transcript has been filed in this court sufficient to 
show the errors complained of; (4) because no briefs have been filed for ap- 
pellants in acc<Mrdance with the rules of this court ' 



DETROIT BRIDGE & IRON WORKS v. FIDELITY INSURANCE. TRUST 
& SAFE-DEPOSIT CO. et al. ELLIOTT FROG & SWITCJH CO. v. SAME. 
FROST-TRIGG LUMBER CO. v. SAME. T. J. MOSS TIE 00. v. SAME. 
JACKSONVILLE & ST. L. RY. CO. v. SAME. (Circuit Court of Appeals, Sev- 
enth Circuit January 21, 1901.) Nos. 590, 592-595. Appeals from the Circuit 
Court of the United States for the Southern District of Illinois. On motion 
to dismiss appeals. W. L. Fatten, for appellants. Samuel P. Wheeler and 
Bluford Wilson, for appellees. 

PER CURIAM. The appeal in each of these cases is ordered dismissed, 
for laclc of parties, on the authority of Kidder t. Deposit Co. (this day de- 
cided) 105 Fed. 821« 
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DUNN V. GEORGIA HOME INS. CO. (Circuit Court of Appeals, Fifth 
Circuit January 8, 1901.) No. 990. In Error to the Circuit Court of the United 
States for the Eastern District of Louisiana. E. A O^Sulllvan (Bernard Mc- 
Closkey, on the brief), for plaintiff in error. W. W. Howe and Chas. P. 
Fenner (W. B. Spencer and C. P. Cocke, on the brief), for defendant in error. 
Before PARDEE, McCJORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The Judgment of the circuit court in this case is affirmed. 
The judges all concur in the affirmance; but, as they are not in accord as to 
the grounds of affirmance, no written opinion will be filed. 



In re FAIRGRIEVE et al. (Circuit Court of Appeals, Eighth Circuit No- 
vember 28, 1900.) No. 20. Harvey D. Goulder, for petitioners. C. E. Kre- 
mer, for respondent Petition for mandamus denied, and petition dismissed, 
at the costs of netltioners. 



HAMPTON V. MAYS et aL (Circuit Court of Appeals, Eighth Circuit No- 
vember 30, 1900.) No. 1,405. Appeal from the United States Court of Ap- 
peals in the Indian Territory. R. T. Jones, J. T. Blanton, and Albert Rennie, 
for appellant Dismissed, with costs, for want of prosecution. 



HARMON et al. v. MATTHEWS. (Circuit Court of Appeals, Seventh Cir- 
cuit December 1, 1900.) No. 751. Appeal from the Circuit Court of the 
United States for the Southern District of Illinois. W. F. Bundy and Frank 
Noleman, for appellee. Docketed and dismissed under the provisions of 
subdivision 5, rule 14, and subdivision 1, rule 16. 



In re HUNTER et aL (Circuit Ck>urt of Appeals, Second Circuit Decem- 
ber 21, 1900.) No. 24. Appeal from the District Court of the United States 
for the District of CJonnectlcut George F. Carroll, for appellant. A. M. 
Marsh and Edwin F. Hall, for appellee. Before WALLACE, LACJOMBE, and 
SHIPMAN, Circuit Judges. No opinion. Decision of district court affirmed* 



IRWIN V. SOUTHERN RY. CO. (Circuit Court of Appeals, Sixth Circuit 
January 19, 1901.) No. 925. In Error to the Circuit Court of the United 
States for the Eastern District of Tennessee. Templeton & Carloek, for 
plaintiff in error. Jourolmon, Welcker &, Hudson, for defendant In error. 
Dismissed on plaintiff in error's motion. 



KUMLER V. HALE. (Circuit Court of Appeals. Sixth CJlrcuIt November 
12, 1900.) No. 833. In Error to the Circuit Court of the United States for 
the Northern District of Ohio. Hurd, Brumback & Thatcher, for plaintiff in 
error. Smith & Baker, for defendant in error. No opinion. Affirmed. 



LAZARUS V. Mcdonald et al. (circuit Court of Appeals, Eighth CJircult 
January 7, 1901.) No. 1,348. Appeal from the Circuit Court of the United 
States for the Western District of Missouri. Ben J. Woodson, Frank Hager- 
man, O. M. Spencer, and Willard P. Hall, for appellant Vinton Pike, Ste- 
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phen S. Brown, and John E. Dolman, for appellees. No opinion. Decree 
of circuit court (97 Fed. 121) reversed and annulled, at costs of appellees, 
and cause remanded, with directions to the circuit court to overrule all of 
the exceptions to the master's report, and to enter a decree in favor of Henry 
li. Lazarus, in conformity with the recommendations contained In the report 
which was filed in the circuit court on May 25, I8d8. 



MAXEY et al. v. WRIGHT, United States Indian Inspector, et al. (Cir- 
cuit Court of Appeais. Eighth Circuit. November 22, 1900.) No. 1,402. 
Appeal from United States Court of Appeals in the Indian Territory. Wil- 
liam T. Hutchings, for appellants. P. L. Soper, for appellees. No opinion. 
Affirmed, with costs. 



MERCANTILE TRUST 00. v. PITTSBURG & W. RY. CO. Appeal of 
HOFFSTET. (Circuit Court of Appeals, Third Circuit. December 7, .1900.) 
No. 4. Appeal from the Circuit Court of the United States for the Western 
District of Pennsylvania. J. H. Heal, for appellant Johns McCleave, for 
appellee. Before DALLAS and GRAY, CSrcult Judges, and BRADFORD, Dis- 
trict Judge. 

DALLAS, Circuit Judge. Careful consideration of this record and of the 
arguments of counsel leaves us hi no doubt as to the correctness of that part 
of the decree of the circuit court which is here complained of. We think 
the opinion of the learned Judge of that court sufficiently sustains his con- 
clusion that the Pittsburg & Western Railway Company was under no con- 
tractual obligation to construct the tracls which is the subject of controversy. 
Consequently we need not decide whether or not, if such obligation had ex- 
isted, there should, under the circumstances of this case, have been a decree 
for its specific performance; but, if the determination of that question had 
been necessary. It would have been entitled to serious attention. 2 Story, 
Bq. S§ 742, 767; 8 Pars. Cont. p. 857; Du Bois T. Baum, 46 Pa. St 537. The 
decree is affirmed. 



MILLHISER et al. v. SMITH. (Circuit Court of Appeals. Fourth Circuit. 
November 5, 1900.) No. 370. Appeal from the District Court of the United 
States for the Eastern District of North Carolina. In banlcruptcy. H. L. 
Stevens, for appellants. C. B. Aycock and F. A. Daniels, for appellee. Ap- 
peal dismissed by consent of counsel, under rule 20. 



THE MOHEGAN. (Circuit Court of Appeals, Second Circuit December 
21, 1900.) No. 23. Appeal from the District Court of the United States for 
the Eastern District of New York. Samuel Park, for appellant Le Roy S. 
Gove, for appellee. Before WALLACE, LACOMBE, and SHIPMAN, Circuit 
Judges. No opinion. Decree of district court (91 Fed. 810) affirmed. 



MUTUAL LIFE INS. CO. OF NEW YORK v. HILLMON. (CTrcuit Court 
of Appeals, Eighth Circuit December 7, 1900.) No. 1,450. In Error to the 
Circuit Court of the United States for the District of Kansas. Edward Ly- 
man Short James A. Seddon, James L. Blair, and George J. Barker, for 
phiintifiF in error. L. B. Wheat and C. F. Hutchings, for defendant in error. 
Dismissed, with costs, on motion of defendant in error. 
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THE M. VANDERCJOOK. THE PLAINFIBLD. (Circuit Court of Appeals, 
Second Circuit. December 21, 1900.) Nos. 36, 37. Appeal from the District 
Court of the United States for the Southern District of New York. Le Roy 
S. Goto, for appellant. James B. Carpenter, for the M. Vandercook. Be- 
fore WALLACE, LACOMBB, and SHIPMAN, Circuit Judges. No opinion. 
Decrees of the district court (88 Fed. 559) affirmed. 



NATIONAL SURETY CO. V. UNITED STATES ex rel. ANNISTON PIPE 
& FOUNDRY CO. (Circuit Court of Appeals, Eighth Cnrcult. January 7, 
1901.) No. 1,475. In Error to the Circuit Court of the United States for the 
Eastern District of Missouri. J. E. McKeighan, Shepard Barclay, and M. F. 
Watts, for plaintiff in error. T. A. Post, for defendant in error. No opin- 
ion. Affirmed, with costs, on authority of U. S. v. National Surety Co., 34 
C. 0. A. 526, 92 Fed. 549. 



PACIFIC COAST DREDGING & RECLAMATION CO. et aL v. BOWERS. 
(Circuit Court of Appeals, Ninth CJlrcult. January 7, 1901.) No. 545. Ap- 
peal from the Circuit Court of the United States for the Northern District 
of California. R. Percy Wright and D. M. Delmas, tot appellants. John H. 
Miller, for appellee. Appeal dismissed, upon filing of stipulation of counsel 
for respective parties therefor, without costs to either party in either court. 
See 99 Fed. 746. 



PARDON V. McGEORGB. (Circuit Court of Appeals, Eighth Circuit Jan- 
uary 26, 1901.) No. 1.48a In Error to the Circuit Court of the United States 
for the District of South Dakota. Ralph W. Parliman and F. V. Brown, 
for plaintiff in error. Melvin Grigsby, S. H. Wright, and Sioux E. Grigsbj, 
for defendant in error. No opinion. Affirmed, with costs. 



PINE RIVER LOGGING & IMPROVEMENT CO. et al. ▼. UNITED 
STATES. (Circuit Court of Appeals, Eighth Circuit. December 17, 1900.) 
No. 1,494. In Error to the Circuit Court of the United States for the Dis- 
trict of Minnesota. John B. Atwater, Eugene G. Hay, and William H. Ben- 
nett, for plaintiffs in error. John E. Stryker, for the United States. No 
opinion. Affirmed, without costs to either party in this court. 



REDMAN V. UNITED STATES. (Circuit Court of Appeals, Fourth Circuit. 
November 17, 1900.) No. 376. In Error to the District Court of the United 
States for the District of Maryland. Wm. Oolton, for plaintiff in error. John 
C. Rose, U. S. Atty. Writ of error dismissed under rule 23; record not 
haying been printed when case was called for argument 



RYNAN et al. v. McCULLOM et al. (Circuit Court of Appeals, Sixth Cir- 
cuit. January 19, 1901.) No. 845. Appeal from the District Court of thf» 
United States for the District of Kentucky. In admiralty. (Campbell St Camp- 
bell and E. W. Bagby, for appellants. Bishop & Hendricks, for appellees. 
No opinion. Decree of district court modified. 
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SAN FRANCISCO BRIDGE CO. v. BOWERS. (Clrcnit Court of Appeals, 
Ninth Circuit January 7, 1901.) No. 544. Appeal from the Circuit Court 
of the United States for the Northern District of California. R. Percy Wright 
and D. M. Deknas, for appellant John H. Miller, for app^lee. Appeal dis- 
missed, upon filing of stipulation of counsel for respective parties therefor, 
without costs to either party In either court See 91 Fed. 381. 



SOUTHERN RY. CO. T. MOZELY. (Circuit Court of Appeals, Sixth Cir- 
cuit January 19, 1901.) No. 862. In E:rror to the Circuit Court of the 
United States for the Eastern District of Tennessee. Jourolmon, Welcker &. 
Hudson, for plaintiff In error. Templeton &. Carlock, for defendant In error. 
No opinion. Aflarmed. 



SWEENEY ▼. BARNEY & SMITH CAR CO. (Circuit Court of Appeals, 
Sixth Circuit December 11, 1900.) No. 884. In Error to the Circuit Court 
of the United States for the Southern District of Ohio. Cottee & Mallon and 
Sprlgg & Fitzgerald, for plaintiff in error. McMahon & McMahon and Pax- 
ton & Warring, for defendant in error. Dismissed per stlpul^on. 



TEXAS & P. RY. CO. v. DB VITT et al. (Circuit Court of Appeals, Fifth 
Circuit December 3, 1900.) No. 983. In Error to the Circuit Court of the 
United -States for the Northern District of Texas. T. J. Freeman, for plain- 
tiff In error. Maitlock, Cowan & Bumey, for defendants In error. Dismissed 
per stipulation. 



TRACY et aL v. EGGLESTON et al. (Circuit CJourt of Appeals, Fifth 
Circuit. January 15, 1901.) No. 909. In Error to the Circuit Court of the 
United States for the Western District of Texas. CJharles J. Gillespie, for 
plaintiffs In error. R. H. Ward, for defendants In error. Dismissed for want 
of prosecution. 



UNITED STATES ▼. BORGFEUXT et al. (Circuit Court of Appeals, Sec- 
ond Circuit December 12, 1900.) No. 33. Appeal from the Circuit Court 
of the United States for the Southern District of New York. Chas. D. Baker, 
for the United States. Eyerit Brown, for appellees. Before LAOOMBB and 
SHIPMAN, Circuit Judges. No (H^lnlon. Affirmed in open court 



UNITED STATES v. DOWNING et aL (Circuit CJourt of Appeals, Second 
Circuit December 21, 1900.) No. 45. Appeal from the Circuit Gonvt of the 
United States for the Southern District of New York. W. Usher Parsons, for 
the United States. Albert Comstock, for appellees. Before WALLACE, LA- 
(X)MBE, and SHIPMAN, Circuit Judges. No opinion. Decision of circuit 
court affirmed. 



UNITED STATES V. SILBER9TEIN et al. (Circuit Court of Appeals, 
Second Circuit December 11. 1900.) No. 80. Appeal from the Circuit Court 
of the United States for the Southern District of New York. W. Usher Par- 
sons, for the United States. Before WALLACE, LACOMBE, and SHIPMAN, 
Circuit Judges. No opinion. Affirmed (99 Fed« 263) in open court 
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A. B. DICK CO. ▼. HENRY. (Circuit Onirt, S. D. New Tort. November 
16, 1000.) On Motion to Punish for Contempt for Disobedience of Injunction. 
For former opinions, see 75 Fed. $88, and 88 Fed. 80. S. O. Edmonds, for the 
motion. Sidney Henry, opposed. 

LACOMBB, Circuit Judge. The defendant concedes that he has made the 
s^les of infringing paper. He is a persistent infringer, who has heretofore 
been treated with great leniency. In June, 1897, he was found guilty of dis« 
obeying the injunction; but upon his claim that he "acted innocently, with- 
out an intention of disobeying the court," sentence was suspended. In July, 
1808, he was again found guilty of the same offense; his only preferred ex- 
cuse being that his circumstances were such that he found it difficult to 
make a living. The court inflicted a merely nominal penalty (2 days' impris- 
onment) and discharged him, with the admonition that he must not exp«nt 
to make a living by appropriating other persons' property. He is at the bar 
again, convicted of a fresh act of willful disobedience, and his punishment 
must be sufficiently severe to Insure from him for the future a greater meas- 
ure of respect for the decrees of the court He is committed for 60 days. 



BLAOKLBDfcB v. WIER & CRAIG MFG. CO. (Circuit Court. N. D. Illi- 
nois, N. D. July 14, 1900.) No. 25.375. Poole & Brown and N. H. Lockwood, 
for plaintiff. Bond, Adams, Pickard & Jackson, for defendant. 

KOHLSAAT, District Judge. This is a suit in assumpsit, brought by the 
guardian of a lunatic, who Is the half owner of a patent, against the de- 
fendant the owner of the other half of said patent to recover one-half the 
profits derived by defendant from the use In Its own business of the patent 
in question, and also one-half the profits derived by defendant from licenses 
granted by it to third persons to use said patent. There has been no au- 
thoritative decision in this country touching the right of one co-owner of a 
patent to participate in the profits made therefrom by another co-owner of 
such patent. In the absence of special agreement or other special circumstan- 
ces. The decisions of the lower federal courts on the subject contain only 
dicta, and the matter has not been squarely before any of the courts of ap- 
peals or the supreme court. The English courts have held that no such right 
exists, and that Joint ownership of a patent is in the nature of a tenancy 
in common, and is to be governed by rules analogous to those governing the 
rights of tenants in common of other property. The reasoning of plalntllTs 
attorney is plausible, but the authorities presented are such that I deem It 
best for all parties that the matter be passed upon by an upper court before 
the expense of a trial on the merits is incurred. In order, therefore, that 
the question may be taken up with as little delay and expense as possible, 
the demurrer will be sustained, and Judgment entered thereon. The questloci 
is an important one, and should be settled permanently. 



BOWERS et al. ▼. ATLANTIC. Q. & P. CO. (Circuit Court S. D. New 
York. October 6, 1900.) In Equity. Suit for infringement of patents. On 
motion for preliminary injunction. See 104 Fed. 887. John H. Miller, for 
the motion. Edwin H. Brown, opposed. 

LAOOMBE, Circuit Judge. The great mass of testimony, largely that of 
handwriting experts, bearing upon the honesty of the sketches and models, 
must be sifted by cross-examination before any reliance can be placed upon 
its assertions. The various questions presented should, therefore, be rele- 
gated to final hearing; and, following the numerous decisions upon the pat- 
ent sued on. preliminary injunction may issue. 
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MUCHNICK V. PENNSYLVANIA GLOBE GASLIGHT CO. (Circuit Court, 
E. D. Pennsylvania. December 7, 1900.) No. 56. On Motions for Judgment 
Non Obstante Veredicto and for a New Trial Henry W. Scarborough, foi 
plaintiff. Thomas D. Finletter, for defendant. 

DALLAS, Circuit Judge. This action was brought to recover for personal 
injuries suffered by the plaintiff in consequence, as alleged, of the defend- 
ant's negligence. Upon the trial the court reserved the point: "Whether 
there is any evidence to go to the jury in support of the plaintiffs claim." 
Subject to tliis reservation, a verdict was rendered for the plaintiff; and the 
defendant now moves for judgment in its favor notwithstanding that verdict, 
and also for a new trial. These motions have been considered together. They 
both present the sa'me questions, viz.: Whether there was any, or sufficient, 
evidence of negligence on the part of the defendant to support the verdict; 
and whether, if there was, that negligence was adequately shown to have 
been the proximate cause of the plaintiff's injury. These questions are not 
to be answered with reference merely to the opinion of the trial judge re- 
specting the weight of the evidence. They were submitted to the jury, with 
instructions concerning them which, it seems to be conceded, were as favor- 
able to the defendant as they could properly be made, and I am unable to 
sustain the contention that they should not have been submitted at all. I 
cannot say that it was impossible for 12 reasonable men to find, upon the 
evidence adduced, the verdict which was rendered; and, this being so, the 
court would not be justified in setting it aside. Therefore, the defendant's 
motions for judgment non obstante veredicto and for a new trial must both 
be denied; and it is so ordered. 



STONESIPER v. GETTYSBURG WATER CO. MYERS T. SAME. (Cir- 
cuit Court, E. D. Pennsylvania. December 14, 1900.) Nos. 115, 116. On 
Motions for New Trial. W. a Sheely, McClean & McClean, and Beck, Rob- 
inson & Kane, for plaintiffs. John B. MePherson, J. J. De Kinder, and Ru- 
dolph M. Schick, for defendant. 

J. B. Mcpherson, District Judge. It is, I think, beyond doubt that these 
verdicts are too large. The plaintiffs, who were of course bound to prove 
how much damage they had sustained, offered no evidence that would jus- 
tify an award of $1,000 in each case. Obviously, as they had each put in a 
steam plant to assist in operating his mill, each plaintiff was entitled to re- 
cover no more than the cost of supplying by steam so much of the water 
power as the defendant had withdrawn from the creek. To this point the 
testimony was directed, but under no possible view of the evidence could 
such cost reach the amount fixed by the jury. Assuming, as I must, that the 
evidence thus far produced presented fully the plaintiffs* case, I should feel 
it my duty to set aside any verdict based upon that evidence, if it exceeded 
the sum of $900 in each case. Indeed, this is an extreme estimate of the 
amount that might be allowed to stand. It is therefore ordered that, if the 
plaintiff in each case, on or before January 15, 1901, remits so much of the 
verdict as exceeds $300, the motion for a new trial will be overruled, and 
judgment will iDe entered on the verdict. If no remittitur is entered, the 
clerk will make tn entry in each case that a new trial is granted. 



WILLIS v. TBRRY et al. (Circuit Court, E. D. Pennsylvania. December 
26, 1900.) No. 70. In Equity. Hearing on pleading and proofs. See 98 
Fed. 8. J. B. UWe, for complainant. Dumier Beeber and Henry C. Terry, 
for respondents. 

J. B. McPHBRSON, District Judge. The testimony laid before the court 
upon the question of the defendants' liability to account has satisfied me that 
an account shonlA be taken upon all matters not embraced in the release 
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of September 12/ 18d3. That instrument was proved to be genuine, there 
being no dispute upon this point, and no testimony was offered to impair 
or destroy its legal effect But I do not thinlc that the evidence concerning 
the transactions between the complainant and the defendants since Septem- 
ber 12th would justify me in finding that these transactions constituted a 
binding final settlement of the trust Payments on account, both of income 
and principal, have no doubt been made by the defendants; but I discover 
nothing that permits me to conclude that a full settlement has been made. 
Let a decree be drawn for an accounting from the day named. 
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